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CHAPTER I

THE CONTRACT *

81-1-1 . Contracts to Sell uml Sales. 81- 1-10. Sale a t a Valuation.
81-1-2 . Capacity— Liabilities for Nec 81-11—11. RlTccl of Conditions.

essaries. 81-11-12. Definition of Kxprc ss W ar-
81-1-U. Form of Contract or Sale.
HI-1—4. Statute o f Frauds. 81-1i - U S . Implied W arranties of Title.
HI—1—5. Existing and Fu ture Goods. 81-11-14. Implied W arranty in Sale by
HI —1—(>. Undivided Shnres. Description.
H I-1-7. Destruction of Goods Sold. 81-'1-15. Implied W arranties o f  Qual-
81 -1-8 . Destruction of Goods Con ity.

tracted to Be Sold. 81-11-10. Implied W arranties iin Sale by
81-1-!). Dctinition and Ascertainment Sample.

of Price.

* Scope of annotations. It  is not the purpose of the annotations to thi s chapter
to contuin cases merely deciding general mirations of the luw of contracts and of 
sales. Standard works should ho consulted in th a t regard. There are m any cases 
decided both before anil since the adoption o f  this Uniform Act that announce 
principles of the law of contracts and sales generally which ure not contained herein,

81—1—1. Contracts to Sell and Sales.
(1 ) A contract to sell goods is a contract whereby the seller agrees 

to transfer the property in goods to the buyer for a consideration called 
the price.
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(2) A sule of goods is hn agreement whereby the seller transfers the 
property in goods to the buyer for a consideration called the price.

(3) A contract to sell or a sale may be absolute or conditional.
(4 ) There may be a contract to sell or a sale between one part owner

and another. (C. L. 17, §5 1 1 0 ; Unif. Act, § 1 .)
Comparable provisions.

S tates that have adopted the Uniform 
Sales Act arc as follows: Alabama, 
Arizona, Arkansas, California, Colorado, 
Connecticut, Delaware, Idaho. Illinois, 
Indiana, Iowa. Kentucky, Maine, Mary
land, Massachusetts, Michigan, Minne
sota, Nebraska, Nevada, New Hamp
shire, New Jersey, New York, North 
Dukntn, Ohio. Oregon, Pennsylvania, 
Rhode Island. South Dakota, Tennessee, 
Utah, Vermont, Washington, Wisconsin 
and Wyoming.

S tates that have adopted the amend
ments to the Sales A ct are bb follows: 
Alabama. California, Delaware, Michi
gan, New York, Ohio, Pennsylvania, 
Tennessee, Utah, Vermont and Wiscon
sin.

Uniform Sales Act, § 1 (identical). 

Cross-references.
Interparty agreem ents; T itle 48. con

ditional sales, 13-0-16,

1. Sale defined.
Sale is ordinarily understood to mean 

transfer o f property fo r  money. W at
son v. Odell. 68 U. 270, 198 I\ 772, 20 
A. L . R. 280.

2. Conditional sale.
I f  personal property is delivered to 

buyer, title not to vest until payment of 
balance of purchase money, sale is  n 
conditional one, and docs not vest title 
until condition is performed. Such 
transaction ia not fraudulent as against 
third parties claim ing through buyer, 
in absence of showing of bad faith. 
Shoshonctz v. Campbell, 7 U. 46, 24 
P . 672.

3. Executory and executed contracts
distinguished.

Whether a contract is one o f sale or 
an executory contract to sell depends 
always upon whut th e parlies to it  in
tend in regard to the time when the title 
in the property is to  the buyer. Jones 
v. Commercial Investment Trust. 64 U. 
161, 228 P. 8»6, followed in Harrison v. 
Auto Securities ('o., 70 U. 11, IB, 267 
P. 677. 67 A. b. R . 388.

In contract to sell, parties agree to 
transfer property in goods at some 
future tim e, whereua in sate, parties 
agree to trnnsfer properly presently. 
Middletown v. Evans, 8G U. 30ft, 46 P.2d 
670.

I. Formation of contract.
Where portion o f  contract relating to 

terms o f payment is le ft for future de
termination. contruct is incomplete, and 
no action premised thereon is maintain
able. lli-W av Motor Co. v. Service 
Motor Co.. 68 U. 65, 249 P. 133.

A. L. R. notes.
Assignability of contruct to furnish all 

o f buyer’s requirement or to take 
all o f seller's output, 39 A. L. R. 
1192.

Character and vulidity of written in
strument as a contract for sale of 
goodH us affected by election or op
tion in respect of subject matter, 106 
A. b. R. 1100.

Conditional sales, sec notes under B l-  
2-4.

Construction ami application of Uni
form Sales A ct, other than section 4 
rcluling to statute o f frauds, as re
gards distinction between contract 
o f sale and contract for work or 
labor, 111 A. L. R. 341. 

Construction of contruct for sulc of 
commodity to the extent o f the 
buyer’s requirements, 27 A. b . R. 
127.

Contract for sale of goods ns entire or 
ilivisible. 2 A. I.. K. 643.

Deposit o f grain without obligation to 
return identical grain as a bailment 
or a sale. 54 A. L. R. 1160. 

Divisibility of contract for the sale of 
an outfit, plant, or machinery, 4 A. 
L. R. 1442.

Express provisions in contract of sale, 
or for supply of a commodity, for 
relief from the obligation in cer
tain event, 61 A. L. R. 990. 

Mutuality and enforceability o f an agree
ment upon the sulc of goods, to give 
the purchaser an option or the ex
clusive sale of sim ilar goods with
out a corresponding obligation on 
his pnrt, 46 A. L. R. 1197.

Mutuality and enforceability of con
tract to furnish another with his 
needs, wants, desires, requirements, 
etc., o f a certain commodity, 24 A. 
b. K. 1362.

Taking intoxicating liquor from person 
o f defendunt as a sulc, 3 A. L. R. 
1096.

Validity and mutuulity of agreement to 
buy where there is no express agree
ment to Bell, 60 A. L. R. 216.



[3 ] T itle 81— Sales 8 1 -1 -4

HI-1-2. Capacity— Liabilities Tor Necessaries.
Capacity to buy and sell is regulated by the general law concerning 

capacity to contract, and to transfer and acquire property.
Where necessaries are sold and delivered to nn infant, or to a person 

who by reason of mental incapacity or drunkenness is incompetent to 
contract, he must pay a reasonable price therefor. “Necessaries” in 
this section means goods suitable to the condition in life of such infant 
or other person, and to his actual requirements at the time of delivery.

(C. L. 17, § B i l l ;  Unif. Act, § 2.)

1. DiMBdlrmanre o f contracts.
No hard nnd fast rule can lie stated 

regarding precise time within which 
minor muy disaffirm his contract and 
much depends upon intelligence of 
minor, his means of knowledge, nature 
of and his relution to the transaction, 
und purpose to be attained thereby. 
Merchants’ Credit Bureau v. Kaoru 
Akiyuma, 114 U. 304. 2110 P. 1017. See 
annotations under 14-1-2.

A. I,. It. noteR.
Civil liability of father for neceasarioB 

furnished to child taken from home by 
mother, -12 A. L. R. 14G6; liability of 
parent for dental services to  minor 
child. 7 A. L. R. 1070.

Comparable proviaions.
Uniform Sales Act, § 2  (identical).

Cross-references.
Capacity of children, 14-1.

1. Scope of note.
This note docs not purport to deal 

with the general capacity of persona to 
contract, (ieneral treatises on the law 
o f  contracts and sales should be con* 
suited in that regurd.

2. Capacity of infanta.
3. —  in general.

This is covered in another section. Sec 
14-1-2.

81-1-3 . Form of Contract or Sale.
Subject to the provisions of this title and of any statute in that be

half, a contract to sell or a sale may be made in writing (either with or 
without seal), or by word of mouth, or partly in writing and partly by 
word of mouth, or mav be inferred from the conduct of the parties.

(C. L. 17, §5112 ; Unif. Act, § 3 .)

Comparable provisions.
Uniform Sales Act. S 3  (identical; 

noting, however, that, throughout the 
statute, use is made of the term “uct” 
in lieu of “title” ) .

Cross-references.
Private seals not required. 104-48-4.

A. 1.. H. notes.
Acknowledging receipt of order for 

goods us un acceptance completing 
the contract, 10 A. L. R. 083.

81-1-4 . Statute of Frauds.
(1) A contract to sell or a sale of any goods or choses in action of 

the value of $500 or upwards shall not be enforceable by action unless 
the buyer shall accept part of the goods or choses in action so con
tracted to be sold or sold, and actually receive the same, or give some
thing in earnest to bind the contract, or in part payment, or unless 
some note or memorandum in writing of the contract or sale is signed 
by the party to be charged, or his agent in that behalf.

Acting on order for goods an an a c 
ceptance thereof, 21) A. L. R. 1362.

Effect of stipulation for return of de
posit or advance payment if  the 
order is not accepted, 1 A. L. R. 
1613.

Taking intoxicating liquor from person 
or defendant as a sale, 3 A. L. R. 
1090.

Time and place o f consummation of con
tract on acceptance by telegraph of 
offer, 47 A. L  R. 159.
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(2) The provisions of this section apply to every such contract or 
sale, notwithstanding that the goods may be intended to be delivered at 
some future time, or may not at the time of such contract or sale be 
actually made, procured, or provided, or fit or ready for delivery, or 
some act may be requisite for the making or completing thereof, or 
rendering the same fit for delivery; but if the goods are to be manu
factured by the seller especially for the buyer, and are not suitable for 
sale to others in the ordinary course of the seller's business, the pro
visions of this section shall not apply.

(3 ) There is an acceptance of goods within the meaning of this
section when the buyer, cither before or after delivery of the goods, 
expresses by words or conduct his assent to becoming the owner of 
those specific goods. (€ . L. 17, §5113; Unif. Act, §4 .)

History.
This section was first enacted in 1805. 

em) then in 1884 u provision repugnant 
thereto was enacted into law. Hudson 
Furniture Co. v. Freed Furniture & 
Carpet Co.. 10 U. :u . .'14, 80 P. 1.12, ap
plying 2 Coinp. I-iw s 1888, § 3918.

At oik- time thin section was subdivi
sion (4 ) of the general statute of frauds: 
anil the amount was then $200 instead 
of $500. 2 Comp. Laws 1888. §1918 ;
W alker v. llnmbcrgor, 17 U. 219, 54 P. 
108.

Comparable provisions.
Uniform Sales Act. § 4  (identical).

('ri:ns-rofcrcnce*.
Statute of frauds generally, 11-5.

1. Summitry o f provisions of section. 
This section provides that a contract

to sell or a  sale of goods or choses in 
action of the value of $500 or upwards 
xhnll he unenforceable, unlcB*: 1, the 
buyer shall accept part of the goods or 
choses in action and actually receive the 
sam e, nr 2. give something in earnest 
to bind the contract, or in pnrt payment, 
or 1. unless some note or memorandum 
o f such contract be made in w riting and 
subscribed bv the parties to be charged 
or their agents.

2. Words and phrases defined.
The term s “accept" and “actually re

ceive" in Ibis section, although ordinnrily 
synonymous, do not necessarily mean 
th e same thing in the statute o f frauds. 
Jan ie s Muck Co. v. Dear River Milling 
Co., 81 U. 6115. 5(19. 227 I*. 1011, 111 A. 
L . R. 941. discussing at length definitions 
o f  these words nnd phrases.

1. Operation and effect o f section.
This section definitely determines what 

contracts are within and what contracts 
a re  without the statute o f frauds. Sidney 
Stevens Implement Co. v. Hintze, 92 U. 
2G4, 2(19, 117 P.2d 612. I l l  A. L. R. 111.

4. Applicability of section.
Statute of frauds applies to transac

tions involving purchase and Bale of 
slock. Woolley v. Loose, 67 U . 316, 194 
P. 908. 14 A. L. R. 372.

Agreement between owner o f  option 
for purchase of stock and person who 
was to sell slock providing for a sharing 
of profits from stock sales was not a 
sale, and hence, statute did not apply. 
Western Securities Co. v. Spiro, 62 U. 
621. 221 P. 856.

5. Contract for sale of goods.
Utah hus adopted the Massachusetts 

rule with regard to what constitutes u 
contract fov the sale of goods. Sidney 
Stevens Implement Co. v. Hintze, 92 U. 
264. 2(18, 67 P.2d 612, 111 A. L. R. 331.

6. What is contract for work, labor and
materials.

Oral agreement whereby company 
agreed to build auto trailer fo r  use in 
business by cash register salesman which 
was to weigh one-nnlf of w hat the fin
ished trailer in fact weighed, held not 
a sale but a conlraet for work, labor and 
mulci-inla. Sidney Stcvena Implement 
Co. v. Hintze, 92 U. 264, 67 T.2d 632.

7. Taking transaction out of statute.
8. — acceptance and receipt of goods. 

It will be noted that one o f the three
ways of validating such a contract is 
that the buyer must both accept and re
ceive the goods. The words are now 
in the conjunctive, whereas they were 
formerly in the disjunctive. Therefore, 
to entitle n person to recover under such 
nn oral contract, both an acceptance and 
a delivery must be shown. Hudson 
Furniture Co. v. Freed Furniture & 
Carpet Co., 10 U . 31, 36, 36 P. 132. I t  
is not necessary, however, fo r  the accept
ing nnd receiving to take place a t  the 
name tim e. One may precede the other, 
but both must have occurred before the 
seller is entitled to recover the price. 
Hudson Furniture Co. v. Freed Furniture
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& Carpet Co., 10 U . 31, 36, 30 p . 132.
Manual anil actual reception o f  the 

roods is not, however, required; symbolic, 
constructive, or implied possession is 
sufficient. Hudson Furniture Co. v. 
Freed Furniture & Carpet Co., 10 U. 31, 
37, 36 P . 132.

It is a question fo r  jury to determine 
whether or not defendant is to he deemed 
to have accepted the Roods by his failure 
to reject them within a rcasonnhlc time. 
Ijtuer v. Richmond Co-operative Mer
cantile Institution, 8  U. 306, 31 P . 397, 
applying 2 Comp. Laws 1888, p. 164, 
§ 2836.

A delivery f. o. b. to  n currier not spe
cially designated by buyer is not such 
an acceptance anil receipt by buyer as 
will avoid operation o f statute, no port 
of purchase money being paid by buyer, 
and no note or memorandum of contract 
being signed by him. To satisfy statute 
there must he such an act, or such con
duct, on part o f buyer, as will m anifest 
an intention to accept And receive goods 
ns his own; such an act or such eonduet 
ns will supply the place of a written con
tract, The delivery m ust bo complete 
delivery, and the acceptance m ust be 
final, unconditional and irrevocable, so 
th at the goods will lie reduced to the 
actual possession of the buyer. Hudson 
Furniture Co. v. Freed Furniture & Car
pet Co.. 10 U . 31, 36. 36 P. 132.

Contention that certain oral agree
ment for sale of certnin shares o f stock 
and to divide profits was void because 
it was not in w riting was without merit, 
since statute did not apply where the 
transaction was fu lly  executed and the 
seller o f stock had received uml retained 
the fruits o f  the transaction. Western 
Securities Co. v. Spiro, 62 U. 623, 221 
P. 866.

Where buyer wns in possession of 
wheat ns bailee ond a fter oral contract 
for sale thereof wns entered into he re
quested extension o f  time to pay for 
wheat, oral contract was taken out of 
th is section. Jam es Mack Co. v. Bear 
River Milling Co.. 63 U. 665, 227 P . 1033, 
36 A. L  R. 643.

9. —  note o r  memorandum of contract.
An insufficient memorandum will not

he received. W elker v. Bamberger, 17 
l). 239, 240, 64 P . 108.

Memorandum o f offer to sell, which 
was only signed by seller, held sufficient 
within this section. Bnilcy v. Leishman, 
32 l) . 123, 80 P. 78, 13 Ann. Cas. 1116. 
(McCarty, C. J . ,  dissenting.)

10. — subdivision (3 ).
By the express term s of this sub

division, either words or conduct may 
he sufficient, though, of course, the in
ference to be drawn from  either should 
be c lear and unequivocal. Jam es Mock

Co. v. Rear River Milling Co., 63 U. 665, 
672, 227 P. 1033, 36 A. L. R. 643.

11. Part performance.
Where un option, not reduced to w rit

ing. on un option, is taken, and all its 
term s are complied with, the transac
tions will be taken out of the statute 
o f  frauds, and he regarded ns valid. 
W alker v. Bamberger, 17 U. 239, 64 I\ 
108.

12. Pleading statute.
I f  unswer. in action on contract of ssle 

of goods, admits contract without set
ting up its invalidity under statute of 
frauds, merely pleading nonperformance 
of contract, it was held that defendant 
could not on the trial plead stntutc of 
frauds. I-auer v. Richmond Co-opera
tive Mercantile Institution, 8 U. 305. 31 
P. 397.

A. L. R. notes.
Acceptance satisfying statute where pur- 

chaser in possession a t time of sale, 
111 A. 1.. R. 1312.

Acceptance which will tuke orul sale or 
contract for sale o f goods out of stut- 
iile o f frauds as ulTected by can
cellation of order or repudiation of 
contract before goods were shipped 
or delivered to buyer, 113 A. L. R. 
810.

Action for fraud or deceit predicated 
upon oral contract within the sta t
ute of frauds or the transaction of 
which the oral conlrart was n part, 
104 A. I.. R. 1420.

Agreement* in icluliuii to exchange or 
remittance us within statute of 
frauds. 19 A. t,. R. 1140.

C haracter anil validity of written instru
ment as n contract for sale o f goods 
us affected by election or option in 
respect of subject m atter, 106 A. L. 
R. 1100.

Check or note as memorandum satisfy
ing stntutc of frauds, 20 A. L . R. 
363.

Construction and application o f Uniform 
Sulcs Act. other than section 4 re
lating in statute o f frauds, as  re
gard* distinction between contract 
o f sale and contract for work or 
lubor. I l l  A. L. R. 341.

Contract which violates stntutc of frauds 
as evidence of value in action not 
based on the contract, 49 A. L . R. 
1121.

Contracts relating to corporate stock as 
within provision of statute of frauds 
dealing with sales of goods, 69 A. 
L. R. 697.

Dealings between seller and buyer after 
latter's knowledge of form er's fraud 
us waiver o f claim for damuges on 
account of fraud, 106 A. L, R. 172.
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Effect o f statute of frauds on right to 
modify by parol agreement required 
to lie in writing, 80 A. L . R. 639. 

Extrinsic w riting referred to in written 
agreement us purt thereof fo r  pur-

Kisos of statute o f frauds, 73 A. L. 
. 1383.

Failure to comply with statute of frauds 
us to psrt ni contract within statute 
us uffecting enforceability o f part 
not covered by statute, 71 A. L. R. 
479.

Lead pencil signature, 8 A. L. R. 1339. 
Money or other property in possession 

of seller, heforc contract was made, 
as satisfying condition o f part pay
ment which will take oral contract 
for sale of goads out o f  statute of 
frauds, 131 A. L . R. 1*JS2.

Name of principal o r  authorized agent 
in body o f  instrument as satisfying 
statute of frauds where transaction 
not conducted by him, 28 A. L, R. 
1114.

Necessity and sufficiency of statem ent in 
writing o f consideration or price for 
sale of goods or chimes in action in 
order to satisfy statute of frauds, 
59 A. L. R. 1422.

Necessity th at each o f several papers 
constituting contract be signed by 
party to be charged, 86 A. I,. R. 
1184.

One party or his ugent os agent o f  other 
to  sign contract or memorandum 
within statute, 47 A. L . R. 201.

Oral contract to  enter into written agree
ment ns within statute of frauds, 
58 A. L. R. 1015.

Place of signature in 'morandum to 
sutisfy statute of ; .mis, 112 A. 
L. R. 937.

Price or consideration for sub f goods, 
necessity and sufficiency m -into- 
ment in writing, 59 A. L . R. U -

Reformution of memorandum relied up 
to take contract out o f  statute ■ • 
frauds, 73 A. L. R . 90.

Relation between doctrines of estoppel 
and part performance as basis of 
enforcement of contract not con
forming to stutute o f frauds, 75 A. 
L . R. G50.

Signature by agent of undisclosed prin
cipal as satisfying statute of frauds, 
23 A. L. R. 932.

Statute of frauds and conflict of laws, 
105 A. L  R. 052.

Statute o f frauds as applied to agree
ments of repurchase or repayment 
on sale of corporate stock or other 
personal property, 121 A. L. R. 312.

Term s "bags. ' "hales,” “cars ,"  or other 
terms indefinite as  to quantity or 
weight, ns satisfying statute of 
frauds. 129 A. L. R. 1230.

Trade custom or usage to explain or 
supply essential term s in w riting re
quired by statute of frauds (or 
Sates Act) in sale of goods, 29 A. 
L. R. 1218.

When goods remaining in custody of 
seller or some third person deemed 
received by buyer within exception 
to statute. 4 A. L. R. 902.

W riting between one o f the parties to a 
contract and his agent or a third 
person ss satisfying statute of 
frauds, 112 A. I,. R. 490.

81- 1- 5, Existing and Future Goods.
(1) The goods which form the subject of a contract to sell may be 

either existing goods, owned or possessed by the seller, or goods to be 
manufactured or acquired by the seller after the making of the contract 
to sell, in this title called “future goods.”

(2) There may be a contract to sell goods, the acquisition of which 
by the seller depends upon a contingency which may or may not happen.

(3) Where the parties purport to effect a present sale of future 
goods, the agreement operates as a contract to sell the goods.

(C. L . 17, §5114 ; Unif. Act, §6 .)
Comparable provisions.

Uniform Sales Act, §5  (identical).

I. Applicability of section.
This section end 81 -5 -5 , Bubd. (1 ) do 

not expand th e law of sales to include 
a transaction which is not a  contract o f 
sale, such us u contract for work, labor 
and m aterials. Sidney Stevens Imple
ment Co. v. Hintze, 92 U. 264, 07 l\2d 
G32.

Oral agreement whereby company 
agreed to build auto trailer lor use in

business by cash register salesman, 
which was to weigh one-half o f what the 
finished trailer in fact weighed, held not 
a sale but a contract for work, labor 
and materials. Sidney Stevens Imple
ment Co. v. Hintze, 92 U. 264, 67 P.2d 
G32.

2. Conditional Male.
Undisclosed intent o f seller is not of 

itse lf sufficient to  make delivery condi
tional. and in order th a t there may bo 
conditional sale and title  retainca by
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vendor, the minds of parties must meet, 
unless contract be executory for article 
to be manufactured, and then under the 
Uniform Sales Act title docB not pass 
prior to appropriation o f goods to con
tract, und at time of appropriation to 
rontruct, vendor may reserve right of 
possession or righ t o f property until 
certain conditions have been fulfilled.

Utah Ass’n o f Crcditmcn v. Buller, 67 U. 
270, 27:t, 104 P. 127.

A. 1.. R. notes.
Substantial performance of contract 

for manufacture or sale of article, 10 A. 
L. R. 816; validity and construction of 
contract for sole of season's output, 21) 
A . L. R. 674.

81-1-6. Undivided Shares.
(1) There may be a contract to sell or a sale of an undivided share 

of goods. I f  the parties intend to effect a present sale, the buyer, by 
force of the agreement, becomes an owner in common with the owner 
or owners of the remaining shares.

(2) In the case of fungible goods, there may be a sale of an undi
vided share of a specific mass, though the seller purports to sell and 
the buyer to buy a definite number, weight or measure of the goods 
in the mass, and though the number, weight or measure of the goods in 
the mnss is undetermined. By such a sale the buyer becomes owner in 
common of such a share of the mass as the number, weight or measure 
bought bears to the number, weight or measure of the mass. I f  the 
mass contains less than the number, weight or measure bought, the 
buyer becomes the owner of the whole mass, and the seller is bound to 
make good the deficiency from similar goods, unless a contrary intent 
appears. (C. L. 17, §5115 ; Unif. Act. §6 .)
Comparable pn>vi*imt*.

Uniform Sules Act, § il (identical).

t . Sale of goods and passage of title.
The fact that sugar under contract of 

sale was stored in different warehouses

used in operation of business did not 
render inapplicable ordinary rules re
specting sale and passage of title to 
part of fungible property without separa
tion or segregation. United States v. 
Amalgamated Sugar Co., 72 F.2d 766.

81-1-7. Destruction of Goods Sold.
(1) Where the parties purport to sell specific goods, and the goods 

without the knowledge of the seller have wholly perished at the time 
when the agreement is made, the agreement is void.

(2) Where the parties purport to sell specific goods, and the goods 
without the knowledge of the seller have perished in part, or have 
wholly or in a material part so deteriorated in quality as to be sub
stantially changed in character, the buyer may at his option treat the 
sale:

(a) As avoided, or,
(b) As transferring the property in all of the existing goods, or in

so much thereof as have not deteriorated, and as binding the buyer 
to pay the full agreed price, if  the sale was indivisible, or to pay the 
agreed price for the goods in which the property passes, if the sale 
was divisible. (C. L. 17, §5116 ; Unif. Act, § 7 .)
Comparable provisions.

Uniform Salon Act, $ 7 (identical).

81-1-8 . Destruction of Goods Contracted to Be Sold.
(1) Where there is a contract to sell specific goods, and subsequently, 

but before the risk passes to the buyer, without any fault on the part
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of the seller or the buyer the goods wholly perish, the contract is 
thereby avoided.

(2 ) Where there is a contract to sell specific goods, and subsequently, 
but before the risk passes to the buyer, without any fault of the seller 
or the buyer part of the goods perish, or the whole or a material part 
of the goods so deteriorate in quality as to be substantially changed 
in character, the buyer may at his option treat the contract:

(a ) As avoided, or,
(b) As binding the seller to transfer the property in all of the

existing goods, or in so much thereof as have not deteriorated, and as 
binding the buyer to pay the full agreed price, if  the contract was 
indivisible, or to pay the agreed price for so much of the goods as the 
seller by the buyer’s option is bound to transfer, if the contract was 
divisible. (C. L. 17, §5117 ; Unif. Act, § 8 .)
r«mpnrahle provisions.

Uniform Suit's Act, § 8  (identical).

81-1-9. Definition and Ascertainment of Price.
(1) The price may be fixed by the contract, or may be left to be 

fixed in such manner as may be agreed, or it may be determined by the 
course of dealing between the parties.

(2) The price may be made payable in any personal property.
(3) Where transferring or promising to transfer any interest in 

real estate constitutes the whole or part of the consideration for trans
ferring, or for promising to transfer, the property in goods, this title 
shall not apply.

(4) Where the price is not determined in accordance with the fore
going provisions, the buyer must pay a reasonable price. What is a 
reasonable price is a question of fact dependent on the circumstances 
of each particular case. (C. L. 17, § 5 1 1 8 ; Unif. Act, § 9 .)
Comparable pro\iitiona.

Uniform Sales Act, § 9 (identical).

1. Subdivision (1 ).
I f  the price is fixed liy the contract, 

that controls. Halverson v. Wulker, 38 
U. 2<>4, 112 P . 804.

2. Subdivision (1 ).
Subdivision (4) constitutes n general 

rule of the law of sales even in absence 
of statute, and what constitutes a "rea
sonable price” is for the jury. Slundard 
Coni Co. v. Stew art, 72 U. 272. 278, 2CD 
P. 1014: Mullinrr v. McCormick & Co., 
CD U. 557. 257 P. 058.
A. I,. R. miles.
Necessity of independent consideration 

to support a  modification of the

price in a contract o f sale, 34 A. L. 
R. 511.

Right of purchaser to opportunity to pay 
in cash where tender has been made 
in other medium, 23 A. L, R. 630.

Sale agreement fixing price at resale 
price less specified per cent as in
definite. 57 A. L. R. 747.

Validity and effect o f provision of sale 
contract making price dependent on 
luriff duties or changes in tariff, 70 
A. L. R. 1444.

Validity and enforceability o f contract 
which expressly leaves open terms 
of payment for future negotiation, 
40 A. L. R. 1404.

81-1-10. Sale at a Valuation.
(1) Where there is a contract to sell or u sale of goods at a price 

or on terms to be fixed by a third person, and such third person, with
out fault of the seller or the buyer, cannot or does not fix the price or 
terms, the contract or the sale is thereby avoided; but if  the goods or
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any part thereof have been delivered to and appropriated by the buyer, 
he must pay a reasonable price therefor.

(2 ) Where such third person is prevented from fixing the price or 
terms by fault of the seller or the buyer, the party not in fault may 
have such remedies against the party in fault ns arc allowed in chap
ters 4 and 5 of this title. (C. L. 17, § 5 1 1 9 ; Unif. Act, §10.)

Comparable provisions. A. I,. I(. notes.
Uniform Sales Act, § 10 (idcnlicirl; Vulidity find enforceability o f contract 

noting, however, that term  ‘‘pnrtB*’ is which expressly leaves open terms of 
used in lieu of “chapters” ). puyment for future negotiation, 49

A. I,. It. 1401.

81-1-11. EfTecl of Conditions.
(1 ) Where the obligation of either party to a contrnct to sell or a 

sale is subject to any condition which is not performed, such party may 
refuse to proceed with the contrnct or sale, or he may waive perform
ance of the condition. If the other party has promised that the con
dition should happen or be performed, such first mentioned party may 
also treat the nonperformance of the condition as a breach of warranty.

(2) Where the property in the goods has not passed, the buyer may 
treat the fulfillment by the seller of his obligations to furnish goods 
as described and as warranted expressly or by implication in the con
tract to sell as a condition of the obligation of the buyer to perform his 
promise to accept and pay for the goods.

(C. L. 17, § 5120; Unif. Act, § 11.)

Cum parable provisions.
Uniform Sales Act, § 11 (identical).

A. I.. It. notes.
Acceptance o f  olfer with condition 

which law would imply, 1 A. I.. It. 1508; 
express provisions in contrnct of sale,

or for supply o f n commodity, for relief 
from the obligation in certain event, SI 
A. I.. K, 990; provision in sale contract 
to effect thut only conditions incorpo
rated therein shall l>e binding. 133 A. L. 
It. 13i>0.

81-1-12. Definition of Express Warranty.
Any affirmation of fact or any promise by the seller relating to the 

goods is an express warranty, if the natural tendency of such affir
mation or promise is to induce the buyer to purchase the goods, and if 
the buyer purchases the goods relying thereon. No affirmation of the 
value of the goods, nor any statement purporting to be a stutement of 
the seller’s opinion only, shall be considered as n warranty.

(C. L. 17, § 5 1 2 1 ; Unif. Act, §12.)

Comparable provisions.
Uniform Sales Act, § 12 (identical).

1. Operation and effect of neellnn.
Much of this section is merely declara

tory of pre-existing law, The supreme 
court of this slate has declared what 
constitutes a w arranty in the sale of

fersonol property. Jorgensen v, GcbscII 
Tossed Brick Co.. 46 U. HI, 141 P . 400. 

Ann. Cas. 1917 C 309; Studebakcr Bros. 
Co. v. Anderson, 69 U. 319, 107 P. <1113.

This section and 8 1 -6 -7  do not change 
action for rescission from equitable to

law action. Summers v. Provo Foundry 
& Machine Co., 63 U. 320. 178 P. 910.

2. Kxpress warranty.
Whnt constitutes an express warranty 

in the sule o f a new or a secondhand 
automobile is a m atter of general law. 
.Studebakcr ltros. Co. v. Anderson, 60 
U. 819. HI? P. M 3; Roekhill v. Creer, 
fit; 1!. 119. 189 P. Bl>8.

Statem ent in w riting th at ear sold 
was a 1922 model was express warranty 
under this section regardless of whether 
seller was or was not guilty of inten.
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tionsl deceit in delivering a 1021 model 
to buyer. Stringfcllow  v. Botterill Auto 
Co., 03 U. 66, 221 P. 801. 34 A. I„ R. 533. 
(Cherry, J . ,  dissenting.)

3. “Seller'H talk."
There ure many examples of “puffing" 

or “trader’s talk” which arc  not action
able. Campbell v. Zion's Co-Op. Home 
Building & Rent E state Co., 40 U. 1, 14, 
148 P . 401.

Statem ent that Hudson Super-Six 
motor cor would do whatever any other 
Super-Six would do amounted to express 
w arranty, nnd not mere “seller's talk .'' 
or an expression of opinion. Summers 
v. Provo Foundry & Muchine Co., 83 U, 
320, 17R P. 916.

Dealer’s statem ent th a t stoves would 
sell like hot cokes, held dealer's talk and 
not warranty. Detroit Vapor Stove Co. 
v. J .  C. Weeter Lumber Co., 61 U. 603, 
216 P. 995. 29 A. L. R. 669.

Rule that representations as to value 
o f goods ure mere expressions of opin
ion did not apply where seller o f busi
ness represented that goods would in
ventory at certuin price and that seller 
would guarantee same, and buyer was 
entitled to recover difference between 
actuul value of goods and inventory price 
os represented by seller. Beaver Drug 
Co. v. Hatch, 61 U. 597, 217 P. 696.

4. Rule of caveat emptor.
Where seller o f potatoes made no rep

resentation whatever as to quality of 
potatoes, and buyer saw them, examined 
them, and knew kind of potatoes he was 
bargaining for, doctrine of caveat emp
tor applied and grower should not have 
been barred from recovering purchase 
price of potatoes on theory that they 
were expressly warranted as to  quality. 
Baker v. Lutses, 60 U. 38, 206 P. 563.

5. Breach of warranty.
False representations of seller as  to 

past carninra o f  hotel, wherein buyer 
was to use furniture purchased, was not 
breach of warranty such as would give 
buyer lien on property for amount paid 
on purchase price. Samniia v. Marks, 
69 0  . 20. 252 P . 270.

6. Pleading.
Allegation th at ut time of entering 

into contract for sale o f tractor seller 
falsely  represented and warranted to 
buyer th at tractor would pull plows plow
ing ut depth of 10 inches in soil, was

not charge of fraud but charge of breach 
of warranty as defined in this section 
since knowledge of fa lsity  is necesss’-y 
to charge of fraud. Anglo-California 
Trust Co. v. Hall, Cl U . 223, 211 P. 991,

A. L. K. notes.
Construction nnd effect o f  affirmative 

provision in contract o f : ale by 
which purchuscr agrees to tak e srti- 

* cle in the condition in which it is, 
68 A. L. R. 1181.

Construction and effect o f express or 
implied warranty on sole o f an 
article intended for use as an ex
plosive, 62 A. L. R. 1510.

Express or implied warranty on sale 
for accommodation of buyer, 59 A. 
L. R. 1541.

Judgm ent ugainst seller o f chatte ls foi 
breach o f warranty as conclusive 
upon prior warrantor, 8 A . L. R. 
667.

Necessity and sufficiency, in complaint 
or declaration in action fo r  injury 
or damogc due to dangerous con
dition o f automobile or other ma
chine, o f allegations us to particular 
defects, 129 A. L. R. 1274. 

Keliunce on dculcr's or m anufacturer's 
assurance that article is not dun- 
gcrous as affecting question of con
tributory negligence, 55 A. L  R, 
1047.

Right of retailer to rely upon express 
or implied warranty by wholesaler 
or m anufacturer where there is an 
express warranty to the consumer, 
59 A. L. R. 1239.

Sale in violation of Sunday law  as a f
fecting recovery for personal injury 
or other collateral consequence of 
tireach o f  warranty by seller or 
m anufacturer, 44 A. L. R . 126. 

Scope and effect of proviaion o f  Uniform 
Sales A ct as to effect o f  express 
w arranty or condition to negative 
implied w arranty or condition, 64 
A. L. R . 961.

Seller's advertisements as affecting 
rights o f  parties to sale of personal 
property, 28 A. L. R . 991.

Validity of provision o f contract of sale 
o f personal property negativing im
plied w arranties, 117 A. L. R. 1360. 

W arranty or m isrepresentation as to 
character of article as new. where 
seller fails to  disclose th a t article 
has been used or is secondhand, 104 
A. L. R. 551.

81-1-13 . Implied Warranties of Title.
In a contract to sell or a sale, unless a contrary intention appears, 

there i s :
(1 ) An implied warranty on the part of the seller that in the case of 

a sale he has a right to sell the goods, and that in case of a contract to
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sell he will have a right to .sell the goods at the time when the property 
is to pass.

(2) An implied warranty that the buyer shall have and enjoy quiet 
possession of the goods as against any lawful claims existing at the 
time of the sale.

(3) An implied warranty that the goods shall be free at the time of 
the sole from any charge or encumbrance in favor of any third person, 
not declared or known to the buyer before or at the time when the 
contract or sale is made.

This section shall not, however, be held to render liable a sheriff, 
auctioneer, mortgagee, or other person professing to sell by virtue of 
authority in fact or law goods in which a third person has a legal or 
equitable interest. (C. L. 17, § 5122; Unif. Act, § 13.)

Comparable provision*. A. L. R. notes.
Uniform Sales Act, § 13 (id en tical). W arranty o f title by seller in condi

tional sale contract, ];<2 A. L. R . 338.

81-1-14. Implied Warranty in Sale by Description,
Where there is a contract to soil or a sale of goods by description, 

there is an implied warranty that the goods shall correspond with the 
description, ami if the contract or sale is by sample as well as by de
scription, it is not sufficient that the bulk of the goods corresponds with 
the sample, if  the goods do not also correspond with the description.

(C. L. 17, §5123; Unif. Act, §14 .)

Comparable provision*.
Uniform Sales Act, § 1 4  (identical; 

noting, however, that, in third line "be" 
is used in lieu of " is” ).

1. Applicability of section.
This section does not apply where seed 

is sold with a nonwarranty notice. 
Hoover v. U tah Nursery Co., 79 U. 12, 
20, 7 P.2d 270.

2. Sa les by sample.
Whether sales by sample constitute ex

press or implied w arranties is m atter of 
general law. Jorgensen v. Gessell 
Pressed Brick Co., 46 U. 3 ] , 141 P . 400, 
Ann. Cas. 1917 C 309.

3. Conditional sale.
Undisclosed intent of seller is not of 

itself sufficient to make delivery condi
tional, and in order th at there may he 
conditional sale and title retained by ven
dor, the minds of parties must meet, un

less contract I*  executory for article to 
1>c manufactured, and then under the 
Uniform Sales A ct title docs not pass 
prior to appropriation of goods to con
tract, and a t time o f appropriation to 
contract vendor may reserve righ t of 
possession or right o f property until cer
tain conditions have been fulfilled. Utah 
Ass’n of Creditnien v. Buller, 67 U. 270, 
273, 194 P. 127.

A. I.. R. notes.
Construction and effect o f affirmative 

provision in contrnct o f sale by which 
purchaser agrees to tnke article in the 
condition in which it is, 68 A. L . R. 1181; 
implied warranty of fitness on sale of 
article by trade mark, trade name, or 
other particular description, 90 A. L . R. 
4 1 0 ; right of retailer to rely upon ex
press or implied w arranty by wholesaler 
or manufacturer where there is an ex
press warranty to the consumer, 69 A. 
I -  R. 1239.

81-1-15. Implied Warranties of Quality.
Subject to the provisions of this title and of any statute in that be

half, there is no implied warranty or condition as to the quality or fit
ness for any particular purpose of goods supplied under a contract to 
sell or a sale, except as follows:

(1 ) Where the buyer, expressly or by implication, makes known to 
the seller the particular purpose for which the goods are required,
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and it appears that the buyer relies on the seller’s skill or judgment 
(whether he is the grower or manufacturer or not), there is an implied 
warranty that the goods shall be reasonably fit for such purpose.

(2 ) Where the goods are bought by description from a seller who 
deab in goods of that description (whether he is the grower or manu
facturer or not), there is an implied warranty that the goods shall be 
of merchantable quality.

(3 ) I f  the buyer has examined the goods, there is no implied war
ranty as regards defects which such examination ought to have re
vealed.

(4 ) In the case of a contract to sell or a sale of a specified article 
under its patent or other trade name, there is no implied warranty as to 
its fitness for any particular purpose.

(5 ) An implied warranty or condition as to quality or fitness for a 
particular purpose may be unnexed by the usage of trade.

(6) An express warranty or condition does not negative a warranty 
or condition implied under this title, unless inconsistent therewith.

Comparable provisions.
Uniform  Sales Act, § 15 (identical; 

noting, however, th a t “lie” is  used in 
lieu of " i s ” in fourth line o f subd. ( 1 ) .  
within the parentheses; and in second 
line of subd. (2 )) .

1. Subdivision (1 ).
Subdivision (1) is little more than a 

mere reaffirmation of the preexisting law 
of sales. W right v. Howe, 4G U. 688, 
693, 160 P. 950, L . K. A. 191G R 1104.

2. W arranty of fltneiM.
There is no warranty of fitness where 

buyer orders a specific article for a spe
cific purpose known to seller. Landes & 
Co. v. Fallow s, 81 U. 432, 19 P.2d 389.

Nonwarranly clause o f a contract for 
sale o f harvester precluded w arranty 
that machine was fit for and would do 
work for which it was purchased. 
Landes & Co. v. Fallows, 81 U. 432, 19 
P.2d 389.

Counterclaim in action for price of 
poultry feed for death o f  hens alleging 
th at defendant did not know wheat which 
was sold to him by plaintiff was moldv 
and relied upon judgment of plaintiff, 
pleaded implied w arranty, and was not 
subject to  demurrer on ground th at it 
sounded in tort not connected with sub
je c t  of action. Thatcher Milling & E le 
vator Co. v. Campbell, 04 U. 422, 231 P. 
621.

3. W arranty o f soundness.
The general law of sales applies in the 

ease of rucH warranties. M. H. W alker 
Reallv Co. v. American Suretv  Co. of 
New York, 00 U. 436. 409, 211 P. 998.

4. Good* sold on inspection.
W here goods are  sold on inspection, 

there is no standard but identity, and no

(C. L. 17, § 5 1 2 4 ; Unif. Act, §15.)

wurrunty implied other than th a t the 
identical goods sold shall be delivered. 
Landes & Co. v. Fallows, 81 U. 432, 19 
P.2d 389.

S. Caveat emptor.
Where seller o f potatoes nmde no rep

resentation whatever os to quality of 
potatoes, and buyer saw them, examined 
them, and knew kind of potatoes he was 
bargaining for, doctrine of caveat emp
tor npplied and grower should not have 
born burred from recovering purchase 
price of potatoes on theory th a t they 
wore impliedly warranted as to quality. 
Rukcr v. Lutses, CO U. 38, 200 P . 663.

A. L. R. notes.
Admissibility, in action against manu

facturer, packer, or bottler for per
sonal in jury due to defective or in
jurious condition of article, of 
evidence th at like products were 
free from , or were subject to, de
fective nr injurious conditions, 127 
A. L. R. 1194.

Construction and effect of affirmative 
provision in contruct o f  sale by 
which purchaser agrees to take a rti
cle in the condition in which it is, 
58 A. L . R . 1181.

Construction and effect o f express or im
plied w arranty on sale of an article 
intended fo r  use as an explosive, G2 
A. L . R. 1510.

Duty of seller o f explosives to guard 
against improper condition of con
tainers, 65 A. I.. R. 194.

Express nr implied w arranty of quality, 
condition, or fitness of automohiie or 
truck sold by retail dealer, 43 A. L. 
R. 048.

Implied condition or w arranty of mer
chantability on sale of goods with
out particular description or war-
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runty, or present opportunity for 
inspection, 21 A. L . K. 367.

Implied warranty by other thun pucker 
of fitness o f goods sold in aculcd 
cans, DU A . L. K. 1269.

Implied wurrunly by retailor o f cosmet
ics, M l A. L. R . 123.

Implied wurrunty of fitness by one serv
ing food, 1U4 A. L. R. 1033.

Implied warranty of lilness on sale of 
article by trade m ark, trade name, 
or other particular description, ‘JO 
A. L. It. 410.

Implied warranty of merchantability un
der Uniform Sales Act in case of 
sulc of goods bv patent or trade 
name, 136 A. L. it. 1393.

Implied wurrnnty o f quality, condition, 
or fitness on sale o f “job lo t,” " le f t 
overs," and the like, 1U3 A. L. K. 
1347.

Implied warranty of strength or fitness 
o f chain, cuble, or wire, 69 A. L. K. 
1236.

Implied warranty upon retail sale of gar
ment for personal wear, 27 A. L. R. 
1607.

Joinder of m anufacturer or packer and 
retailer or other middleman as de
fendants in action for in jury to per
son or damage to property of pur
chaser or consumer o f defective 
article, 119 A. L . R. 1366.

Liability for in juries by breaking or 
bursting of container in which goods 
ere  sold, 4 A. L . R . 1004.

Liability for in jury or death from re
frigeratin g machinery or apparatus, 
117 A. L. R. 1426.

Liability of m anufacturer or packer of 
defective article for in jury to per
son or property o f ultimute con
sumer who purchased from middle
man. I l l  A. L . R. 1220.

I.lability o f seller o f article not inher
ently dangerous for damages sus
tained by purchaser on account of 
the in jury or death of third person, 
64 A. L . R. 942.

Liability of seller o f article not inher
ently dangerous for personal in juries 
due to the defective or dangerous 
condition of the urticle, 74 A. L. R. 
343.

Liability of seller of article n ot inher
ently dangerous to third person for 
in jury or death through the danger
ous condition of article sold, 60 A. 
L . R. 371.

Liability of seller of defective or unsafe 
automobile for in jury or damage 
caused thereby, 122 A. L . R . 097.

Necessity and sufficiency, in complaint or 
declaration in action fo r  in jury or 
damage due to dangerous condition 
of automobile or other machine, of 
allegations ns to particular defects, 
129 A. I,. R. 1274.

Right of retailer to rely upon express or 
implied warranty by wholesaler or 
m anufacturer where there is an e x 
press w arrunty to the consumer, 69 
A. L. R. 1239.

Sale in violation o f Sunday law as a f 
fecting recovery for personal in jury 
nr other collateral consequence of 
breach of w arranty by Boiler or 
manufacturer, 44 A. I,. R. 129.

Seller’s duty to ascertain a t  his peril that 
articles o f food conform to food 
regulations, 29 A. L . R . 1396.

Seller’s or m anufacturer’ll liability for 
in juries as affected by peculiar or 
unusual susceptibility o f huyer or 
user to  in jury from dye or other 
ingredient in article sold, 121 A. L. 
11. 464.

W arranties and conditions upon sale of 
seed, nursery stock, etc., 62 A. L . R. 
461.

W arranty or condition ns to  kind or 
quality implied by sale under trade 
term which bv use has become gen
eric, 36 A. L . R. 249.

W arranty or misrepresentation as to 
character o f article as  new, where 
seller fails to disclose that article 
has been used or is secondhand. 104 
A. L . R. 661,

81-1-16. Implied Warranties in Sale by Sample.
In the case of a contract to sell or a sale by sample:
(1 ) There is an implied warranty that the bulk shall correspond 

with the sample in quality.
(2 ) There is an implied warranty that the buyer shall have a rea

sonable opportunity of comparing the bulk with the sample, except so 
far  as otherwise provided in 81 -3 -7  (3 ) .

(3) I f  the seller is a dealer in goods of that kind, there is an implied
warranty that the goods shall be free from any defect rendering them 
unmerchantable which would not be apparent on reasonable examina
tion of the sample. (C. L. 17, §6125 ; Unif. Act, § 16 .)
Comparable provisions.

Uniform Sales Act. § 1 6  (identical: 
noting that the reference is to § 47, subd. 
( 3 ) ;  sec note under 9 1 -3 -7 ) .
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8 1 -2 -1 . No Property Passes Until
Goods Are Ascertained.

8 1 -2 -2 . Property in Specific Goods
Passes When Parties bo In
tend.

8 1 -2 -3 . Rules for Ascertaining Inten
tion.

8 1 -2 -4 . Reservation of Right o f Pos
session or Property— When 
Goods Are Shipped.

RI—2-6 . Sale by Auction.
8 1 -2 -6 . Risk of Loss.
8 1 -2 -7 . Sale by a Person Not the 

Owner.
8 1 -2 -8 . Sale by One Having a Void

able Title.
8 1 -2 -0 . Sale by Seller in Possession of 

Goods Already Sold.
81 -2 -1 0 . Creditors' Rights A gainst 

Sold Goods in Seller's Pos
session.

81 -2 -11 . Definition o f Negotiable Docu
ments o f Title.

R l-2 -1 2 . Negotiation of Negotiable 
Documents by Delivery.

81 -2 -1 3 . Negotiation of Negotiable 
Documents by Indorsement.

Negotiable Documents o f Title 
Marked “Not Negotiable.”

81-2-15 . T ransfer o f Non-negotiable 
Documents.

81-2-16 . Who May Negotiate a Docu
ment.

81-2-17 . R ights of Person to Whom 
Document Has Been Nego-

81 2-18. R ights of Person to Whom 
Document Has Been Trans
ferred.

81-2-10. Transfer of Negotiable Docu
ment W ithout Indorsement.

81-2-20 . W arranties on Sale of Docu
ment.

81-2-21 . Indorser Not a Guarantor.
81-2-22 . When Negotiation Not Im

paired by Fraud, M istake or 
Duress.

81-2-23, Attachment or Levy Upon 
Goods for Which a Nego
tiable Document H as Been 
Issued.

81 2 2-1. Creditors' Remedies to  Reach 
Negotiable Documents.

CHAPTER 2

TRANSFER OF PROPERTY AND TITLE

81-2-14.

81-2 -1 . No Property Passes Until Goods Are Ascertained.
Where there is a contract to sell unascertained goods, no property in 

the goods is transferred to the buyer unless and until the goods are as
certained, but property in an undivided share of ascertained goods 
may be transferred as provided in section 81-1-6 .

(C. L. 17, §5126 ; Unif. Act, §17 .)
Comparable provisions.

Uniform  Salea A ct, §17  (id entical; 
noting th at the reference iB to § 6 ;  ace 
note under 8 1 -1 -6 ) .

81-2 -2 . Property in Specific Goods Passes When Parties so Intend.
(1 ) Where there is a contract to sell specific or ascertained goods, 

the property in them is transferred to the buyer at such time as the 
parties to the contract intend it to be transferred.

(2 ) For the purpose of ascertaining the intention of the parties re
gard shall be had to the terms of the contract, the conduct of the 
parties, usages of trade and the circumstances of the case.

(C. L. 17, §5127 ; Unif. Act, §18 .)
Comparable provisions.

Uniform Salea A ct, § 1 8  (id en tica l).

1. When (III*  pauses.
Provision as to intention o f parties 

controls passing o f title to m achinery 
from corporation to newly organized op
erational subsidiary. Boston Acme

Mines Development Co. v. Clawson, 66 
U. 103, 240 P. 166.

2. Determination of nature of con
tract.

In determining whether a contract ie 
one o f aule or one to sell, tim e when title 
is intended to pass is controlling. Jones



[15] Title 81— Sales 8 1 -2 -3

v. Commercial Investment T ru st, C4 U. 
161, 228 P. 890.

3. Employee stock purchases.
Where upon becoming employee, he 

purchased stock of hotel corporation sub
jec t to repurchase agreement a t  agreed 
price if  employee le ft employment or

wuh discharged, upon discharge title to 
stock passed to corporation, and upon 
corporation's refusal to accept and pay 
for stock when tendered, employee could 
m aintain action for agreed price. 
Davies v. Scmloh Hotel, Inc., 86 U. 318, 
44 P.2<l 68ft.

81-2-3. Rules for Ascertaining Intention.
Unless a different intention appears, the following are rules for as

certaining the intention of the parties as to the time at which the prop
erty in the goods is to pass to the buyer:

Rule (1) Where there is an unconditional contract to sell specific 
goods in a deliverable state, the property in the goods passes to the 
buyer when the contract is made, and it is immaterial whether the 
time of payment, or the time of delivery, or both, is postponed.

Rule (2) Where there is a contract to sell specific goods, and the 
seller is bound to do something to the goods for the purpose of putting 
them into a deliverable state, the property does not pass until such 
thing is done.

Rule (3) (a) When goods are delivered to the buyer "on sale or 
return," or on other terms indicating an intention to make a present 
sale, but to give the buyer an option to return the goods instead of 
paying the price, the property passes to the buyer on delivery; but he 
may revest the property in the seller by returning or tendering the 
goods within the time fixed in the contract, or, if no time has been 
fixed, within a reasonable time.

(b) When goods are delivered to the buyer on approval, or on trial 
or on satisfaction, or other similar terms, the property therein passes 
to the buyer:

1st, When he signifies his approval or acceptance to the seller, or 
does any other act adopting the transaction;

2nd, I f  he does not signify his approval or acceptance to the seller, 
but retains the goods without giving notice of rejection, if a time has 
been fixed for the return of the goods, on the expiration of such time, 
and, if  no time has been fixed, on the expiration of a reasonable time. 
What is a reasonable time is a question of fact.

Rule (4) (a) Where there is a contract to sell unascertained or 
future goods by description, and goods of that description and in a de
liverable state are unconditionally appropriated to the contract, either 
by the seller with the assent of the buyer, or by the buyer with the 
assent of the seller, the property in the goods thereupon passes to the 
buyer. Such assent may be express or implied, and may be given 
either before or after the appropriation is made.

(b) Where in pursuance of a contract to sell the seller delivers the 
goods to the buyer, or to a carrier or other bailee (whether named by 
the buyer or not) for the purpose of transmission to or holding for the 
buyer, he is presumed to have unconditionally appropriated the goods 
to the contract, except in the cases provided for in the next rule and in 
section 81-2-4. This presumption is applicable although by the terms 
of the contract the buyer is to pay the price before receiving delivery
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of the goods, uiul the goods ure marked with the words “collect on de
livery,” or their equivalents.

Rule (5 ) I f  a contract to sell requires the seller to deliver the goods 
to the buyer, or at a particular place, or to pay the freight or cost of 
transportation to the buyer, or to a particular place, the property does 
not pass until the goods have been delivered to the buyer or have 
reached the-place agreed upon. (C. L. 17, §5128 ; Unif. Act, § 19.)

Comparable provisions.
Uniform Suits Act, §19  (identical; 

except that in Rule 1 "b e "  is used in lieu 
of “ is" in lust line; in Rule 3, eubd. (b ) , 
2nd, "then” is inserted so as to  read in 
p art: • • then if  a time has been
Fixed for the return of the goods 
* * * the reference in Rule 4, subd.
(I>) is to § 2 0 ;  see note under 8 1 -2 -4 ) .

1. Determination of intention of par
ties.

Where automobile was delivered to 
dealer upon agreement th at it  should 
he sold for not less than certain  price 
and proceeds of such sale should be ap
plied toward purchase price o f  new car, 
Utic to new cur was intended to pass a t 
lime old cur wus sold although delivery 
wns to take place upon payment of bal
ance of purchase price, so thAt purchaser 
whs entitled to car as  against finance 
company who hud title to car and 
claimed it a fter  denier's bankruptcy. 
Jones v, Commercial Investment Trust, 
f.4 1'. 151, 228 P. 896.

Where author of hook was obligated by 
contract to  purchase certain number of 
hooks a fter  they wore published, and 
procured order from hook store for some 
Itooka which publisher delivered to car
rier consigncil to book store, there wus 
unconditional appropriation o f  books to 
contract, and sale was made to author 
who resold books to book store, as 
against contention in garnishment pro
ceeding agoin st book store based on jud g
ment against author that sale was made 
directly to book store, and hence that 
book store was indebted to publisher 
rather than to author. Middleton v. 
Evuns. 80 U. 30(1, 46 P.2d 670.

A. L. It. notes.
Applicability o f provision in contract o f 

sule for return of article, where 
article delivered docs not answer to 
description, 30 A. L . R . 321.

C ontracts of sale or return  as distin
guished from contracts for sale on 
approval, 62 A. L. R. 689.

Delivery to carrier o f quantity of goods 
greater than th at called for by con
tra ct as passing title, 38 A. L. R. 
1644.

Fuilure to ship hy carrier designated by 
huyer as affecting passing of title, 
31 A. L. R. 966.

F . o. b. provision in sale contract as a f 
fecting time or place of passing of 
title, 101 A. L . R. 292.

Liability for loss of or damage to prop
erty delivered on tr ia l or with privi
lege o f return, 31 A. L . R. 1306.

Passing of title  to goods by acceptance 
of d ra ft for purchase price, with 
warehouse receipt uttucricd, or by- 
transfer o f d ra ft with receipt, 66 
A. L. R. 1110.

Rule th a t title passes on delivery to c a r 
rier as applicable to shipment in 
"pool" car  for several purchasers, 3<i 
A. L . R. 410.

Time and place of passage of title to 
goods shipped under hill of lading, 
with d ra ft attached, consigning 
them to shipper's order, 00 A. I., It. 
077.

What amounts to delivery f. o. b., 1G A. 
L . R . 607.

W hat constitutes delivery o f goods sold 
under “c. i. f .” contract, 20 A. L . R. 
1230.

81-2-4. Reservation of Right of Possession or Properly— When Goods 
Are Shipped.

(1) Where there is n contract to sell specific goods, or where goods 
are .subsequently appropriated to the contract, the seller may, by the 
terms of the contract or appropriation, reserve the right of possession 
or property in the goods until certain conditions have been fulfilled. 
The right of possession or property may be thus reserved notwithstand
ing the delivery of the goods to the buyer, or to a carrier or other bailee 
for the purpose of transmission to the buyer.

(2) Where goods are shipped, and by the bill of lading the goods 
are deliverable to the seller or his agent, or to the order of the seller or
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of his agent, the seller thereby reserves the property in the good9. But 
if, except for the form of the bill of lading, the property would have 
passed to the buyer on shipment of the goods, the seller’s property in 
the goods shall be deemed to be only for the purpose of securing per
formance by the buyer of his obligations under the contract.

(3 ) Where goods are shipped, and by the bill of lnding the goods 
are deliverable to the order of the buyer or of his agent, but possession 
of the bill of lading is retained by the seller or his agent, the seller 
thereby reserves a right to the possession of the goods, as against the 
buyer.

(4 ) Where the seller of goods draws on the buyer for the price and
transmits the bill of exchange and bill of lading together to the buyer 
to secure acceptance or payment of the bill of exchange, the buyer is 
bound to return the bill of lading, if he does not honor the bill of ex
change; and if he wrongfully retains the bill of lading, he acquires no 
added right thereby. If, however, the bill of lading provides that the 
goods are deliverable to the buyer or to the order of the buyer, or is 
indorsed in blank or to the buyer by the consignee named therein, one 
who purchases in good faith, for value, the bill of lading or goods from 
the buyer will obtain the property in the goods, although the bill of 
exchange has not been honored, provided thnt such purchaser has re
ceived delivery of the bill of lading indorsed by the consignee named 
therein, or of the goods, without notice of the facts making the transfer 
wrongful. (C. L. 17, §5120 ; Unif. Act, §20.)
Comparable provisions.

Uniform Sales Act, § 2 0  (identical),

1. Conditional delivery.
Undisclosed intent o f seller is not of

itse lf sufficient to make delivery condi
tional. end in order thnt there may be 
conditional sale and title retained by 
vendor, the minds of parties must meet, 
unless contract be executory for article 
to he manufactured, end then under the 
Uniform  Seles Act title does not pass 
prior to appropriation o f (roods to con
tract. ami a t time of appropriation to 
contract vendor may reserve rifrht of 
possession or rifrht o f  property until cer
tain conditions have been fulfilled. Utah 
Ass’n o f Creditmon v. Duller, 57 U. 270, 
273. 194 P . 127.

Where property was delivered to pur
chaser, and there was no previous con
tra ct retaining title  in seller, fact th at 
delivery Blip which accompanied the 
goods contained words, conditional sale, 
title retained by vendor until paid in 
full, and was signed by purchaser to 
prove delivery in good condition could not 
he held to constitute contract between 
vendor and vendee, nor to show condi
tional sale. Utah Ass'n o f  Creditmen v. 
11 tiller, 67 U. 270, 194 P . 127.

2. Repossession by seller.
The right of seller to retake possession 

mnv be regulated by term s o f contract, 
which will control. W alker v. Consoli

dated Wagon & Machine Co., 41 U. 25S, 
1211 P. 308; Fran s v. H air. 7*'. U. 2H1. 
28!) P . 130, 83 A. 1„ R. 91)0.

.1. Notice of reservation.
Registration constitutes notice of re

tention of title, Tru itt v. Pulton, 75 U. 
5fi", 287 P. 175.

1. Assignment for benefit of creditors. 
Assignee for Iwncfit o f creditors ac

quires no title to personal property in 
assignor's possession under contract of 
conditional sale when, a t  time o f assign
ment, title has not vested in assignor by 
performance of condition. Charles Lip- 
pinentt & Co. v. Rich, 19 U. 140, 60 P. 
80(1.

Assignment for benefit o f creditors 
held void as to seller o f  personnt prop
erty in assignor’s  possession under con
tract o f conditional sale, condition of 
which was unperformed, since it em
powered assignee to sell assigned prop
erty on credit. Charles Lippineott & Co. 
v. Rich, 19 U. 140, 5(1 P . 800.

5. Relationship between vendor and
purchaser.

Iluyer on installment plnn docs not 
become agent of seller who rctsin s title. 
S ta te  v. Davis, 65 U. 64. 03, 184 P . 101.

6. Estoppel and waiver.
O f course seller may estop himself 

from  asserting retained title. S tate  v. 
Cnspcrson, 71 U. 08, 70. 202 P. 294.
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A. L . R. notes.
Accession to properly which is the sub

jec t o f a  conditionu) sale or chattel 
mortguge, #8 A. L. R. 1242.

Applicability of protective provisions of 
Uniform  Conditional Sales A ct or 
sim ilur statutes where there has 
been a novation of the contract, 83 
A. L. R. 1108.

Assignees for creditors ns within protec
tion o f statute requiring filing or 
recording of conditional-sale con
tract or chattel mortgage, 71 A. L. 
II. 081.

Bringing action for price as waiver by 
conditional vendor of right to re
claim property, 113 A. L. R. 653.

Conditional sales in relation to taxation, 
110 A. L. R. 1499.

Conflict o f  laws as to conditional sale of 
chattels. 87 A. L. R. 1308.

Construction and application of statute 
requiring conditional sale contract 
or record thereof to  describe all con
ditions or terms of the Bale, 130 A. 
I.. R. 726.

Creditor levying upon subject o f unfiled 
conditional sale contract under 
prior judgment. 55 A. I.. R. 1137.

Duniages recoverable by conditional ven
dee against third person as affected 
by credit on contract of insurance 
carried by vendor, 32 A. L . R. 632.

Demand for payment or for possession 
as a condition o f seller's righ t to 
retake property or otherwise enforce 
forfeiture under conditional sale, 69 
A. L . R. 134.

Effect of assignment of a conditional 
sale contract as collateral, 36 A. L. 
R. 750.

Liability for assault or trespnss in forci
bly retaking property sold condition
ally, 106 A. L. R . 926.

Liability  o f purchaser under conditional 
sale contract, or one claiming under 
him, as for conversion, 73 A. L. R. 
790.

Note for price as waiver of reservation 
o f title  under conditional snlc, 66 A. 
L. R. 1160.

Prio rity  as between lien for repairs and 
right o f seller under conditional con
tra ct, 30 A. L. R. 1227.

Recovery hy conditional vendor or vendee 
against third person for damage to 
or destruction o f property, 38 A. L. 
R. 1337.

Repossession by conditional seller as a f 
fecting his right to recover on a 
note or other obligation given os a 
down payment, 83 A. L. R. 992.

Requisites and sufficiency of description 
o f property in conditional sales con
tra ct, 65 A. L . R. 714.

Reservation of title by conditional sale 
of m aterial to m anufacturer as a f 
fecting articles fabricated or in proc

ess o f fabrication from the m aterial, 
117 A. L . R. 682.

Right o f  conditional buyer to maintain 
uction for conversion and damages 
recoverable as affected by defend
an t's  recognition of conditional sel
le r's  title or rights, 116 A. L. R. 904.

Right o f  conditional seller to retake 
properly without judicial aid, 66 A. 
L. R . 184.

Right o f  conditional vendor to break 
and enter for purpose of retaking 
possession, upon default of the pur
chaser, 36 A. L. R. 863.

Right o f  purchaser from party to con
ditional sale us affected [>y actual 
or apparent authority in p arty to 
sell property. 88 A. L. R. 109.

Right o f  receiver o f  conditional vendee 
to avail himself of defect in execu
tion, or filing, or failure to  file, 
contract, 61 A. L. R. 076.

Right o f  seller of fixtures retaining title 
thereto or lien thereon, as against 
purchasers or encumbrancers o f  the 
realty . I l l  A. L. R. 362.

Rights utu! duties in respect o f property 
as between seller and seller's as
signee on conditional sale of prop
erty , 65 A. L. R. 783.

Rights us between conditional seller 
and one claiming under or through 
sale or m ortgage by buyer which 
is subject to the seller's reservation 
of title. 87 A. L. R. 941.

Rights as  between purchaser or m ortga
gee from conditional buyer before, 
und purchaser or m ortgagee after, 
extinguishm ent o f conditional seller’s 
title , 117 A. L . R. 1482.

Rights as between the assignee of a 
conditional vendor and one who 
deals with the latter a fter the re
tu rn  o f the property, 3  A. L. R . 242.

Rights o f parties to  conditional sale as 
affected by breach of warranty, 130 
A. L. R. 753.

Seller o f fixtures retaining title or lien, 
righ ts of, as against purchasers or 
encumbrancers of the realty, 23 A. 
L . R. 806.

Settlem ent by or recovery against third 
person in favor of conditional ven
dee for damage to or conversion of 
property as affecting conditional 
vendor, 49 A. L. R. 1458.

Taking possession of property condi
tionally sold as affecting action pre
viously commenced for purchase 
price. 23 A. L. R. 14G2.

Validity and effect of acceleration clause 
in conditional sale contract under 
Uniform  Conditional Sales A ct, 67 
A. L. R. 1564.

Validity and effect o f prnvitdon in con
tr a c t  o f sule with reservation of 
title, for collection of unpuid pur
chase money ufter retaking the 
properly. 43 A. L. R. 1243.
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Validity as lo cm lilo rs  o f the buyer or 
consignee of reservation of title  to 
good* delivered under implied or ex-

Kress authority to resell, III! A. L.
. :c>B.

Warrunty of tid e liy seller in condi
tional sale contract, 1112 A. L. R.
:i :ik.

W hat amounts to a conditional sale, 17 
A. L. R. 1421,

W hat amounts to an attachm ent or levy 
within provision of the Uniform

81-2-5 . Sale by Auction.
In the case of a sale by auction:
(1) Where goods are put up for sale by uuction in lots each lot is 

the subject of a separate contract of sale.
(2) A sale by auction is complete when the auctioneer announces its 

completion by the fall of the hammer, or in other customary manner. 
Until such announcement is made, any bidder may retract his bid; and 
the auctioneer may withdraw the goods from sale, unless the auction 
has been announced to be without reserve.

(3 ) A right to bid may be reserved expressly by, or on behalf of, the 
seller.

(4) Where notice has not been given that u sale by auction is sub
ject to a right to bid on behalf of the seller, it shall not be lawful 
for the seller to bid himself, or to employ or induce any person to bid 
at such sale on his behalf, or for the auctioneer to employ or induce 
any person to bid at such sale on behalf of the seller, or knowingly to 
take nny bid from the seller or any person employed by him. Any 
sale contravening this rule may be treated as fraudulent by the buver.

(C. L. 17, § 5130; Unif. Act, § 21.)

Conditions) Sales Act avoiding res
ervation of title by unflled contract, 
64 A. L. K, 2(19.

W hat amounts to  notice which will sub
jec t one’s rights to  an unrecorded 
conditional sale contract, 72 A . L. 
R. 165.

Who bears loss incident to destruction 
of goods sold conditionally, 38 A. L. 
R. 1319.

Comparable provisions.
Uniform Sales Act, § 2 1  (identical).

A. I,. R. notes.
Effect on auction sale of by-bidding 

sr puffing, 46 A. L. R. 122; liability of 
auctioneer or clerk of auction to buyer

in respect o f title, condition, or quality 
of property sold, 23 A. L . R . 122; modes 
o f making and accepting bids a t auc
tions. 11 A. L. R. 543; regulations affect
ing auctions or auctioneers, 52 A. L. R. 
491.

81-2-6. Risk of Loss.
Unless otherwise agreed, the goods remain at the seller's risk until 

the property therein is transferred to the buyer, but when the property 
therein is transferred to the buyer, the goods are at the buyer's risk 
whether delivery has been made or not, except that:

(1) Where delivery of the goods has been made to the buyer, or to 
a bailee for the buyer, in pursuance of the contract, and the property 
in the goods has been retained by the seller merely to secure perform
ance by the buyer of his obligations under the contract, the goods are 
at the buyer’s risk from the time of such delivery.

(2) Where delivery has been delayed through the fault of either 
buyer or seller the goods are at the risk of the party in fault as regards 
any loss which might not huve occurred but for such fault.

(C. L . 17, § 6 1 3 1 ; Unif. Act, § 22 .)
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Comparable provisions.
Uniform Sales A ct, § 2 2  (identical).

A. R. notes.
Liability for loss o f or damage to 

property delivered on tr ia l or with privi-

lege of return, 31 A. L . R. 1366; who 
hears loss incident to destruction of 
goods sold conditionally, 36 A. Lb R.

81-2-7 . Sale by a Person Not the Owner.
(1) Subject to the provisions of this title, where goods are sold by a 

person who is not the owner thereof, and who does not sell them under 
the authority or with the consent of the owner, the buyer acquires no 
better title to the goods than the seller had, unless the owner of the 
goods is by his conduct precluded from denying the seller's authority 
to sell.

(2) Nothing in this title, however, shall affect:
(a) The provisions of any factors’ acts, recording acts, or any en

actment enabling the apparent owner of goods to dispose of them ns if 
he were the true owner thereof.

(b) The validity of any contract to sell or sale under any special
common law or statutory power of sale, or under the order of a court 
of competent jurisdiction. (C. L. 17. § 51.12; Unif. Act, §23 .)

Comparable provisions.
Unform Sales Act. § 2 3  (identical).

1. Operation and effect o f  section.
This section is largely declaratory of 

pre-existing rules of luw. Accordingly, 
one who acquires Property by th eft, or 
one who l>y fraud acquires possession 
o f personal property for a particular 
purpose with the intention of appropri
ating th e property to his own use. and 
without an intention on part of owner 
to transfer title  to him. cunnot transfer 
a good title. This doctrine has been 
applied to a special agent for sulo of 
an automobile on commission, who ob
tained possession thereof by trick. 
Sw artz v. White. 80 U. 160. 13 P.2d 643.

Even an innocent purchaser for value 
rannot acquire title to property obtained 
by seller from the true owner by theft, 
trickery and the like. Sw artz v. White, 
80 U. 160, 16l>, 13 P.2d 043.

2. W aiter and estoppel.
Under subdivision (1 ) of this section 

the owner may estop himself from as
serting his superior title . Put merely 
delivering possession o f automobile to 
broker to sell same, and a t  same time 
delivering to  him certificate of owner
ship signed in blank, docs not estop 
owner as against one buying cur from 
such broker. Swartz v. White, 80 U. 160, 
13 P.2d 643.

A. I.. K. notes.
Right o f purchaser from agent or 

denier in possession o f  article for pur
pose of demonstration or solicitation, 
without actual authority to sell. 67 A. 
I,. R. 393; right of purchaser of stolen 
bonds, 102 A. L . R. 28.

81-2—8. Sale by One Having a Voidable Tille.
Where the seller of goods has a voidable title thereto, but his title 

has not been avoided at the time of sale, the buyer acquires a good title 
to the goods; provided, he buys them in good faith, for value, and 
without notice of the seller’s defect of title.

(C. L. 17, §5133 ; Unif. Act, §24 .)

Comparable provisions. A. I,. R. notes.
Uniform Sales Act, § 2 4  (identical). Right of purchoscr from party to con

ditional sale as affected by actual or 
apparent authority in pnrtv to sell prop
erty . 88 A. I.. II, 10!l.
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81-2 -9 . Sale by Seller in 1’oHsession of Goods Already Sold.
Where a person having sold goods continues in possession of the 

goods, or of negotiable documents of title to the goods, the delivery or 
transfer by that person, or by an agent acting for him, of the goods or 
documents of title under any sale, pledge or other disposition thereof to 
any person receiving and paying value for the same in good faith and 
without notice of the previous sale shall have the same effect as if  the 
person making the delivery or transfer were expressly authorized by 
the owner of the goods to make the same.

(C. L. 17, § 6134; Unif. Act, § 25.)
Comparable provisions. continued change o f possession to Up-

Uniform Sales Act, §25  (identical), hold sale of personal property against 
subsequent purchaser or third personB 

A. L. K. notes. ircncrally, 5(» A. I ,. R. 618.
Delivery o f kev ns satisfying condition 

of immediate delivery and actual or

81-2-10. Creditors' Rights Against Sold Goods in Seller's Possession.
Where a person having sold goods continues in possession of the 

goods, or of negotiable documents of title to the goods, and such reten
tion of possession is fraudulent in fact, or is deemed fraudulent under 
any rule of law, a creditor or creditors of the seller may treat the sale 
as void. (C. L. 17, § 5135; Unif. Act, § 26.)
Comparable provisions.

Uniform Sales Act, § 2 0  (identical).

CritsH-refcrenrcs.
Conditional unlcs excepted from chattel 

m ortgage title, 10-0-10; gales without 
change o f possession as fraudulent, 
33 -1 -14 ; fraudulent conveyance ns crime, 
1(V 1-18-5.

I. F.ffcct of sale without change o f  pos
session.

Transaction of sale, W ithout delivery 
or change of possession o f things sold, 
was fraudulent us against creditors of 
vendor, so us to  authorize granting of 
attachm ent. Charleston Co-op. v. A. W. 
Allen & Bros., 40 U. 575, 123 I*. 678, 
Ann. Cus. 1014 D 1092; Johnson v. 
Emery. 31 U. 120, 80 P . 8G9, 11 Ann. 
Cos. 23. See 33-1-14.

2. Who may complain.
One who was not n creditor a t the 

time o f the transfer o f machinery from  
debtor corporation to a subsidiary, and 
who alleged no fraud with relation there
to, but relied upon contention th a t there 
was in fuct no change o f possession a t 
time of sale (3 3 -1 -1 4 ) has no standing 
in court to uttnek validity o( sale under 
Ibis section. Boston Acme Mines De
velopment Co. v. Cluwson, <!G U. 103, 
240 1'. 1G5.

3. Compliance with section.
This statute must be observed by pur

chasers; otherwise they take the chances 
of the enforcement of creditors’ claims 
or those of subsequent purchasers in 
good faith. Ewing v. Mcrklcy, 3 U. 406, 
410, 4 P. 244.

81-2-11. Definition of Negotiable Documents of Title.
A document of title in which it is stated that the goods referred to 

therein will be delivered to the bearer, or to the order of any person 
named in such document, is a negotiable document of title.

(C. L. 17, §5136 ; Unif. Act, § 27 .)
Comparable provisions.

Uniform Sales Act, § 2 7  (identical).

81-2-12. Negotiation of Negotiable Documents by Delivery.
A negotiable document of title may be negotiated by delivery:
(1) Where by the terms of the document the carrier, warehouseman 

or other bailee issuing the same undertakes to deliver the goods to the 
bearer; or,
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(2) Where by the terms of the document the carrier, warehouseman 
or other bailee issuing the same undertakes to deliver the goods to the 
order of a specified person, and such person, or subsequent indorsee of 
the document, has indorsed it in blank or to bearer.

Where by the terms of a negotiable document of title the goods are 
deliverable to bearer, or where a negotiable document of title has been 
indorsed in blank or to bearer, any holder may indorse the same to 
himself or to any specified person, and in such case the document shall 
thereafter be negotiated only by the indorsement of such indorsee.

(C, L. 17, § 5137; Unif. Act, § 28.)

Comparable provisions. such person or [a] subsequent indorsee
Uniform Soles Act, 8 28 (identical; of the document has indorsed it in blank 

noting, however, the following inserted or to [the ] hearer”), 
words indicated by brackets: “ • • • and

81-2-13. Negotiation of Negotiable Documents by Indorsement.
A negotiable document of title may be negotiated by the indorsement 

of the person to whose order the goods are by the terms of the document 
deliverable. Such indorsement may be in blank, to bearer or to a speci
fied person. I f indorsed to a specified person, it may be again negoti
ated by the indorsement of such person in blank, to bearer or to another 
specified person. Subsequent negotiations may be made in like 
manner. (C. L. 17, §5138; Unif. Act, §29.)

Comparable provisions.
Uniform Sales Act, § 29 (identical).

81-2-14. Negotiable Documents of Title Marked “Not Negotiable."
If a document of title which contains an undertaking by a carrier, 

warehouseman or other bailee to deliver the goods to the bearer, to a 
specified person or order, or to the order of a specified person, or which 
contains words of like import, has placed upon it the words “not nego
tiable," “nonnegotiable,” or the like, such a document may nevertheless 
be negotiated by the holder, and is a negotiable document of title within 
the meaning of this title. But nothing in this title contained shall be 
construed as limiting or defining the effect upon the obligations of the 
carrier, warehouseman or other bailee issuing a document of title or 
placing thereon the words ‘‘not negotiable," "nonnegotiable,” or the 
like. (C. L. 17, § 5139; Unif. Act, § 30.)

Comparable provisions.
Uniform  Sales Act, § 30 (identical).

81-2-15. Transfer of Non-negotiable Documents.
A document of title which is not in such form that it can be nego

tiated by delivery may be transferred by the holder by delivery to a 
purchaser or donee. A non-negotiable document cannot be negotiated, 
and the indorsement of such a document gives the transferee no addi
tional right. (C. L. 17, § 5140; Unif. Act, § 31.)

Comparable provisions.
Uniform Sales Act, §31  (identical).
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81-2-16. Who May Negotiate a Document.
A negotiable document of title may be negotiated by any person in 

possession of the same, however such possession may have been ac
quired, if by the terms of the document the bailee issuing it undertakes 
to deliver the goods to the order of such person, or if at the time of 
negotiation the document is in such form that it may be negotiated by 
delivery. (L. 20, p. 78, § 5141: Unif. Act, § 32.)

Comparable provisions.
Uniform Sales Act, § 32, os amended 

(identical).

81-2-17. Rights of Person to Whom Document Has Been Negotiated.
A person to whom a negotiable document of title has been duly nego

tiated acquires thereby:
(1) Such title to the goods ns the person negotiating the document 

to him had, or had ability to convey to a purchaser in good faith for 
value, and also such title to the goods as the person to whose order the 
goods were to be delivered by the terms of the document had, or had 
ability to convey to a purchaser in good faith for value; and,

(2) The direct obligation of the bailee issuing the document to hold 
possession of the goods for him according to the terms of the document 
as fully as if such bailee had contracted directly with him.

(C. L. 17. §5142; Unif. Act, §33.)

Comparable provisions. warehouse receipt attached, or by trans-
Uniform Sales A ct, § 33 (identicul). fer o f draft with receipt, 55 A. L. R.

l l l f i .
A. 1,. K. notes.

PiisHinjr o f title to  (roods by accept
ance of d raft for purchase price, with

81-2-18. Righta of Person lo Whom Document Has Been Transferred.
A person to whom a document of title has been transferred, but not 

negotiated, acquires thereby, as against the transferor, the title to 
the goods, subject to the terms of any agreement with the transferor. 
I f  the document is nonnegotiable, such person also acquires the right to 
notify the bailee who issued the document of the transfer thereof, and 
thereby to acquire the direct obligation of such bailee to hold possession 
of the goods for him according to the terms of the document. Prior to 
the notification of such bailee by the transferor or transferee of a non
negotiable document of title, the title of the transferee to the goods 
and the right to acquire the obligation of such bailee may be defeated 
by the levy of an attachment or execution upon the goods by a creditor 
of the transferor, or by a notification to such bailee, by the transferor 
or a subsequent purchaser from the transferor of a subsequent sale of 
the goods by the transferor. (C. L. 17, § 5143; Unif. Act, § 34.)

Comparable provisions. A. L . It. notes.
Uniform Sides Act, jj 34 (identical). I’nssinjr o f title to goods by acceptance

o f draft for purchase price, with ware
house receipt attached, or by transfer 
o f d ra ft with receipt, 66 A. L. R, 1116.
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81-2-19. Transfer of Negotiable Document Without Indorsement.
Where a negotiable document of title is transferred for value by 

delivery, and the indorsement of the transferor in essential for nego
tiation, the transferee acquires a right against the transferor to compel 
him to indorse the document, unless a contrary intention appears. The 
negotiation shall take effect as of the time when the indorsement is 
actually made. (C. L. 17, § 5144; Unif. Act, § 35.)
Comparable provisions. \ j_ |j notes.

Uniform S a k s  Act, § -15 (identical). 1’asxiiijr o f title to goods by acceptance
of draft for purchase price, with w are
house receipt attached, or by transfer 
of draft with receipt, 65 A. L. R, 111G.

81-2-20. Warranties on Sale of Document.
A person who for value negotiates or transfers a document of title 

by indorsement or delivery, including one who assigns for value a 
claim secured by a document of title, unless a contrary intention ap
pears, warrants:

(1 ) That the document is genuine;
(2 ) That he has a legal right to negotiate or transfer it ;
(3 ) That he has knowledge of no fact which would impair the 

validity or worth of the document; and,
(4 ) That ho has a right to transfer the title to the goods and that

the goods are merchantable, or fit for a particular purpose, whenever 
such warranties would have been implied if the contract of the parties 
hnd been to transfer w ithout a document of title the goods represented 
thereby. (C. L. 17, §5145 ; Unif. Act, §36.)
Comparable provisions.

Uniform Sales Act, § Mi (identical).

81-2-21. Indorser Not a Guarantor.
The indorsement of a document of title shall not make the indorser 

liable for any failure on the part of the bailee who issued the document, 
or previous indorsers thereof to fulfill their respective obligations.

(C. L. 17, §5146 ; Unif. Act, §37.)
Comparable provisions.

Uniform Solos Act, $ 37 (identical).

81-2-22. When Negotiation Not Impaired by Fraud, Mistake or 
Duress.

The validity of the negotiation of a negotiable document of title is not 
impaired by the fact that the negotiation was a breach of duty on the 
part of the person making the negotiation, or by the fact that the 
owner of the document was deprived of the possession of the same by 
loss, theft, fraud, accident, mistake, duress or conversion, if the person 
to whom the document was negotiated, or a person to whom the docu
ment was subsequently negotiated, paid value therefor in good faith 
without notice of the breach of duty, or loss, theft, fraud, accident, mis
take, duress or conversion. (L. 29, p. 78, § 5147; Unif. Act, § 38.)
Comparable provisions.

Uniform Sales Act, § 38, ns amended 
(idcnticnl).
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81-2-23. Attachment or Levy Upon Goods for Which a Negotiable 
Document Has Keen Issued.

If goods nre delivered to a bailee by the owner, or bv a person whose 
act in conveying the title to them to a purchaser in good faith for value 
would bind the owner, and a negotiable document of title is issued for 
them, they cannot thereafter, while in the possession of such bailee, be 
attached by garnishment or otherwise, or be levied upon under an 
execution, unless the document is first surrendered to the bailee, or its 
negotiation enjoined. The bailee shall in no case be compelled to de
liver up the actual possession of the goods until the document is sur
rendered to him or impounded by the court.

(C. L. 17, §6 1 4 8 ; Unif. Act, §39 .)
Comparable provisions. fifth line, reading in purl. “ *  * * or

Uniform Sales Act, § S9 (identical, he levied tinder an execution * * • 
except that word “upon" is omitted from

81-2-24. Creditors' Remedies to Reach Negotiable Documents.
A creditor whose debtor is the owner of a negotiable document of 

title shall be entitled to such aid from courts of appropriate jurisdiction 
by injunction and otherwise in attaching such document, or in satisfy
ing the claim by means thereof, as is allowed at law or in equity in re
gard to property which cannot rendily be attached or levied upon by 
ordinary legal process. (C. L. 17, § 5149; Unif. Act, § 40.)
Comparable provision*.

Uniform Sales Act, £40  (identical).

CHAPTER 3

PERFORMANCE OF CONTRACT

81 -3-1 . Seller Must Deliver and Buyer 
Accept (loocis,

8 l- :l
M -:ii-H.

Right to Examine the Goods. 
W hat Constitutes Acceptance.

Kl-d-2. Delivery and Payment Are 
Concurrent Conditions.

81—3 Acceptunce Dews Not liar Ac
tion for Damages.

81-3-:*. Place, Time and Manner of 
Delivery.

81-11t-10. Buyer Is  Not Hound to Return 
Goods Wrongly Delivered.

81 -3-4 . 
81 -3-5 . 
H i-3-<;.

Delivery of Wrong Quantity. 
Delivery in Installm ents. 
Delivery to a C arrier on Be

h alf of the Buyer.

81 -:i1-11. nuyer’s Liability fo r  Failing 
to Accept Delivery.

81-3-1. Seller Must Deliver and Buyer Accept Goods.
It is the duty of the seller to deliver the goods, and of the buyer to 

accept and pay for them, in accordance with the terms of the contract 
to sell or sale. (C. L. 17, §6160 ; Unif. Act, §41 .)
Comparoble provisions.

Uniform Sales Act, § 41 (identical).

1. Measure vf damages.
The buyer’s measure of damages, 

where seller fails or refuses to deliver 
pooils ordered, is a m atter o f general 
!uw. Schwab Safe & l/irk Co. v. Snow, 
47 U. 199, 182 P . 171.

A. I.. II. notes.
Duty of purchaser on credit to accept 

seller s offer to deliver for caBh, 1 
A. L. It. 43C.

F.IFect o f  premature tender of goods 
which is refused by the buyer, 47 
A. I -  K.

Right of seller ns condition of delivery 
to insist on or resort to means not
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proviili-il by contract to ussuri' pay
ment, 44 A. L. K. 443.

Sulixlantial performance o f contract for 
manufacture or sale o f article, 10 
A. L. R. 816.

Variance between description of goodn 
in letter o f credit and document!* 
accompanying draft ns affecting

liuly to accept draft, :10 A. L. R.

What amounts to delivery f. o. b., 1C A. 
L. K. 697.

What constitutes delivery of goods sold 
under “c. i. f.” contract, 20 A. L. 
It. 12:115.

81-3-2 . Delivery and Payment Are Concurrent Conditions.
Unless otherwise agreed, delivery of the goods and payment of the 

price are concurrent conditions; that is to say, the seller must be ready 
und willing to give possession of the goods to the buyer in exchange 
for the price, and the buyer must be ready and willing to pay the price 
in exchange for possession of the goods.

(C. L. 17, §5151; Unif. Act, §42.)
Comparable provisions.

Uniform Sales Act, | 42 (identical).

A. 1.. K. notes.
Authority of agent to receive payment 

for commodities which he is author
ised to sell, or for which he is to 
find m arket, 8  A. L. R. 203.

Option to pay purchase price in cash or 
on terms, 36 A. L. ft. 867.

Right of purchaser to opportunity to 
pay in cash where tender has been 
made in other medium, 23 A. L. R.

Validity, construction, und effect of pro
vision reserving to seller the right 
to demand cash or aatisfactory se
curity in the event th at buyer’s 
credit or financial responsibility be
comes impaired, 04 A. L. R. 1117.

Variance between description o f  goods 
in letter o f credit und documents 
accompanying d raft as affecting 
duty to accept d raft, 30 A. L  R. 
363.

81-3-3. Place, Time and Manner of Delivery.
(1) Whether it is for the buyer to take possession of the goods, or 

for the seller to send them to the buyer, is a question depending in each 
case on the contract, express or implied, between the parties. Apart 
from any such contract, express or implied, or usage of trade to the con
trary, the place of delivery is the seller’s place of business, if he has 
one, and if not. his residence; but in ense of a contract to sell or a sale 
of specific goods, which to the knowledge of the parties when the con
tract or the sale was made were in some other place, then that place 
is the place of delivery.

(2) Where by a contract to sell or a sale the seller is bound to send 
the goods to the buyer, but no time for sending them is fixed, the seller 
is bound to send them within a reasonable time.

(3) Where the goods at the time of sale are in the possession of a 
third person, the seller has not fulfilled his obligation to deliver to the 
buyer, unless and until such third person acknowledges to the buyer 
that he holds the goods on the buyer's behalf; but as against all others 
than the seller the buyer shall be regarded as having received delivery 
from the time when such third person first has notice of the sale. 
Nothing in this section, however, shall affect the operation of the issue 
or transfer of any document of title to goods.

(4) Demand or tender of delivery may be treated as ineffectual un
less made at a reasonable hour. What is a reasonable hour is a question 
of fact.
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(5 ) Unless otherwise agreed, the expenses of, and incidental to, 
putting the goods into a deliverable state must be borne by the seller.

(C. L. 17, §5162; Unif. Act, §43 .)
Comparable provision*.

Uniform Sales A ct, § 43 (identical; 
noting, however, th at in subd. ( 1 ) ,  line 
6, "have” is used in lieu of "has” ).

1. Subdivision ( I ) .
Subdivision (1) o f this section is 

lurgely declaratory o f  the general law 
of contracts. United States Bond & F i
nance Corn. v. National Building & Loan 
Ass'n of America, 80 U. 62, 12 P.2d 758, 
nff'il on rehearing 80 U. 70, 17 P.2d 238.

2. What constitutes sufficient delivery. 
Delivery to a person appointed by

buyer to receive th e goods, or to any

third person nl buyer’s request or with 
his consent, is sufficient delivery to 
buyer. Holloway v, Wetzel, 86 U. 387, 
45 I\2d 565, 08 A. L. R. 1000.

A. L. It. notes.
Buyer’s duty to give seller instruc

tions to ship where form er has not ex 
ercised his option under contruct to re
quire shipment before time specified, 110 
A. I.. R. 1405; effect o f premature ten
der of goods which is refused by the 
buyer, 47 A. L. R. 103; what amounts 
to delivery f. o. b.. 10 A. L. R. 697; 
what constitutes delivery of goods sold 
under "c . i. f .’’ contract, 20 A. L. R. 1230.

81-3-4 . Delivery of Wrong Quantity.
(1) Where the seller delivers to the buyer a quantity of goods leas 

than he contracted to sell, the buyer may reject them, but if  the buyer 
accepts or retains the goods so delivered, knowing that the seller is 
not going to perform the contract in full, he must pay for them at the 
contract rate. If, however, the buyer has used or disposed of the goods 
delivered before he knows that the seller is not going to perform his 
contract in full, the buyer shall not be liable for more than the fair 
value to him of the goods so received.

(2) Where the seller delivers to the buyer a quantity of goods larger 
than he contracted to sell, the buyer may accept the goods included in 
the contract and reject the rest, or he may reject the whole. I f  the 
buyer accepts the whole of the goods so delivered, he must pay for them 
at the contract rate.

(3) Where the seller delivers to the buyer the goods he contracted 
to sell mixed with goods of a different description not included in the 
contract, the buyer may accept the goods which are in accordance with 
the contract and reject the rest, or he may reject the whole.

(4) The provisions of this section are subject to any usage of trade, 
special agreement or course of dealing between the parties.

(C. L. 17, §5153; Unif. Act, § 44.)
Comparable provisiono.

Uniform S ak s  A ct, §44  (identical).

A. L. R. notes.
Estoppel of or waiver by buyer, in 

respect of shortage in commodity de

livered and accepted as in full, a t affect
ing his liability to pay for shortage or 
his right to recover hack amount paid 
therefor, 113 A. 1,. R. 684; pro rata dis
tribution )»v seller to buyers, 74 A. L. 
It. !KI5,

81-3-5. Delivery in Installments.
(1) Unless otherwise agreed, the buyer of goods is not bound to 

accept delivery thereof by installments.
(2) Where there is a contract to sell goods to be delivered by stated 

installments, which arc to be separately paid for, and the seller makes 
defective deliveries in respect of one or more installments, or the buyer
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neglects or refuses to tukc delivery of, or pay for, one or more install
ments, it depends in ench case on the terms of the contract and the 
circumstances of the case whether the breach of contract is so material 
as to justify the injured party in refusing to proceed further and suing 
for damages for breach of the entire contract, or whether the breach
is severable, giving rise to a cli 
to treat the whole contract ns

Comparable provisions.
l!nif»rm  Sales Act, § 45 (identical).

A. I,. II. notes.
Acceptance of installm ent o f goods as 

affecting buyer's righ t to  rescind 
because of defects in th a t install
ment, 29 A. L . R. 1517.

Construction of contract for sule of 
commodity to the extent of the 
buyer's requirements, 27 A. L. K. 
127.

Divisibility o f contract for the sale o f an 
outfit, plunt, or inuchinory, 4 A. L, 
K. 1442.

for compensation, but not to a right 
■ken.
(C. L. 17, §5154 ; Unif. Act, §45 .)

Divisibility of contract to furnish m ate
rial for a  specific construction, 2 A. 
L. R, 687.

Right of seller to rescind or refuse fu r
ther deliveries on buyer’s  failure to 
pay for installm ents, 76 A . L . R. 009.

Right, upon buyer’s default in  payment 
o f installment due, to recover 
amount not due, in absence of ac
celeration clause, 67 A. L . R. 826.

Validity and construction of contract for 
sale of season's output, 23 A. L . R. 
674.

81-3-6. Delivery (o a Carrier on Behalf of the Buyer.
(1 ) Where in pursuance of a contract to sell or a sale the seller is 

authorized or required to send the goods to the buyer, delivery of the 
goods to a carrier, whether named by the buyer or not, for the purpose 
of transmission to the buyer is deemed to be a delivery of the goods to 
the buyer, except in the cuses provided for in section 81-2-3, rule (5), 
or unless a contrary intent appears.

(2 ) Unless otherwise authorized by the buyer, the seller must make 
such contract with the carrier on behalf of the buyer as may be reason
able, having regard to the nature of the goods and the other circum
stances of the cusc. I f  the seller omits so to do and the goods are lost or 
damaged in course of transit, the buyer may decline to treat the de
livery to the carrier as a delivery to himself, or may hold the seller 
responsible in damages.

(3 ) Unless otherwise agreed, where goods are sent by the seller to
the buyer under circumstances in which the seller knows or ought to 
know that it is usual to insure, the seller must give such notice to the 
buyer as may enable him to insure them during their transit, and, if 
the seller fails to do so, the goods shall be deemed to be at his risk 
during such transit. (C. L. 17, §5155 ; Unif. Act, §46.)
Comparable provisions.

Uniform .Sales Act, $ 4 6  (identical;
the reference in subd. (1 )  is to  § 19, Rule
6; ruc note under 8 1 -2 -3 ) .

A. L. R. notes.
Delivery to carrier of quantity of goods 

greater than that culled fo r  by con
tra ct as  passing title, 38 A. L . R. 
1544.

Failure to ship 1>y carrier  designated by 
buyer as affecting passing o f title, 
:U 'A . L. R. 966.

Misrouting as affecting duty o f  the buyer 
to accept goods, 40 A. L . R. 1120.

Right of shipper or consignee to divert 
shipment, Cl A. L. R. 1309.

Rule that title pubbcs on delivery to cur
rier ns applicable to shipment in 
“pool" car for several purchasers, 
30 A. L. R. 410.

What amounts to  delivery f .  o. I>., 16 A. 
L, R. 697.

W hat constitutes delivery o f  goods sold 
under "c . i. f .” contract, 20 A. L. R. 
1230.
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81-3-7 . Right to Examine the Goods.
(1) Where goods are delivered to the buyer, which he has not pre

viously examined, he is not deemed to have accepted them, unless and 
until he has had a reasonable opportunity of examining them for the 
purpose of ascertaining whether they are in conformity with the con
tract.

(2 ) Unless otherwise agreed, when the seller tenders delivery of 
goods to the buyer, he is bound, on request, to afford the buyer a rea
sonable opportunity of examining the goods for the purpose of ascer
taining whether they are in conformity with the contract.

(3 ) Where goods are delivered to a carrier by the seller, in accord
ance with an order from or agreement with the buyer, upon the terms 
that the goods shall not be delivered b j the carrier to the buyer until 
he has paid the price, whether such terms are indicated by marking 
the goods with the words “collect on delivery,1' or otherwise, the buyer 
is not entitled to examine the goods before payment of the price in the 
absence of agreement permitting such exariination.

(C. L. I"., §5156; Unif. Act, §47 .)

Comparable provisions.
Uniform Sales A ct, §47  (identical; 

noting, however, th at in subd. ( 3 ) ,  line 6, 
word "th e" is omitted, reading in part, 
i, • • • jjy marking the goods with
w ord s‘collect on delivery' • • *  ”).

1. Right of buyer to examine goods.
Where sale was by sample and there 

was no express w arranty upon which 
buyer could rely, and for breach of 
which it could recover in proper action, 
right of inspection must have been in
tended by parties as condition precedent 
to passing of title. Wall Rice Milling Co. 
v. Continental Supplv Co., 36 U . 121, 103 
P. 242, 140 Am. S t. Rep. 815.

In action to recover purchase price of 
curload o f  rice, where buyer inspected 
und in fuel accepted rice, it  was bound 
to pay purchase price without r igh t to 
recoup mintages for any defect in quality 
which might have been discovered a fter  
inspection and acceptance. Wall Rice 
Milling On. v. Continental Supplv Co., 30 
U. 121, 103 P. 242. 140 Am. S t. Rep. 815.

For contract construed to give buyer 
right of inspection nt point of delivery, 
see Hcichcmcr v. Peterson. 75 U. 107. 
2H3 P. 435.

A. I„ It. notes.
Buyer's right to  inspect a t  destination 

where goods are delivered to carrier. 27 
A. L. R. 524.

81-3-8. What Constitutes Acceptance.
The buyer is deemed to have accepted the goods when he intimates 

to the seller that he has accepted them, or when the goods have been 
delivered to him and he does any act in relation to them which is in
consistent with the ownership of the seller, or when, after the lapse of o 
reasonable time, he retains the goods without intimating to the seller 
that he has rejected them. (C. L. 17, § 5157; Unif. Act, § 48.)

Comparable provisions.
Uniform Sales Act, § 4 8  (identical).

1, Sufficiency o f acts o f acceptance.
In action to recover purchase price o f 

carload of rice , which were sold by sam
ple without express w arranty, where 
right of inspection was intended a* con
dition precedent to passing o f title, it 
was held th a t buyer did not accept rice 
hv removing it from car  to make inspec
tion. Wall R ice Milling Co. v. Continen

tal Supplv Co., 36 U. 121, 103 P. 242, 
140 Am. S t. Rep. 815.

Where purchaser of stoves placed ad
vertisem ent in newspapers offering such 
stoves fo r  sale and naming dates upon 
which demonstrations would be made 
upon such stoves, executed trade accept
ance for purchase price, anil sent letter 
to seller that it tvus attempting to settle 
for stoves and would pay for them ns 
soon ns sold, such nets constituted accept
ance within inclining of this section.



8 1 -3 -9 Title 81— Sales [30]

Detroit Vnpor Stove Co. v. Form ers’ 
Cash Union, 61 U. 667. 216 P. 1076.

Transfer of title  to machinery from 
corporation to newly organized opera
tional subsidiary in exchange for all of

subsidiary's capital stock was sufficient 
acceptance of machinery by subsidiary. 
Boston Acme Mines Development Co. v. 
Clawson, ltd U. 103. 240 P. 106.

81-3-9. Acceptance Doett Nut liar Action for Damages.
In the absence of express or implied agreement of the parties, ac

ceptance of the goods by the buyer ahull not discharge the seller from 
liability in damages, or other legal remedy for breach of any promise 
or warranty in the contract to sell or the sale. But if. after acceptance 
of the goods, the buyer fails to give notice to the seller of the breach of 
any promise or warranty within a reasonable time after the buyer 
knows, or ought to know, of such breach, the seller shall not be liable 
therefor. (C. L. 17. §5158; Unif. Act, §49 .)

Comparable provisions.
Uniform Sales Act, § 40 (identical).

I .  Counterclaim o f buyer.
Breach o f promise or agreement on 

part of seller to furnish demonstrator 
docs not defeat the right of seller to re
cover for goods sold, but saves to the 
purchaser the righ t to offset by way of 
counterclaim for any damages which

may have been sustained by reason of 
the failure of the Bellcr to perform that 
part o f  its agreement. Detroit Vapor 
Stove Co. v. Farm ers’ Cash Union, 61 U. 
567. 216 I’. 1075.

A. I.. It. miles.
Acceptance a fter  agreed time o f de

livery us waiver o f damages on account 
of seller's delay, 80 A. I.. R. 322.

81-3-10. Buyer Is Nol Bound to Return Goods Wrongly Delivered.
Unless otherwise agreed, where goods are delivered to the buyer and 

he refuses to accept them, having the right so to do, he is not bound 
to return them to the seller, but it is sufficient if he notifies the seller 
that he refuses to accept them. (C. L. 17, § 5159; Unif. Act, § 50.)

Comparable provisions. A. I.. It. notes.
Uniform Sales Act, § 50 (id entical). Duty of purchaser of goods ‘'on tr ia l”

or "on approval” regarding notice of re
jection. 7H A. L. R. 633.

81-3-11. Buyer's Liability for Failing to Accept Delivery.
When the seller is ready and willing to deliver the goods and re

quests the buyer to take delivery, and the buyer does not within a rea
sonable time after such request take delivery of the goods, he is liable 
to the seller for any loss occasioned by his neglect or refusal to take de
livery. and also for a reasonable charge for the care and custody of 
the goods. I f  the neglect or refusal of the buyer to take delivery 
amounts to a repudiation or breach of the entire contract, the seller 
shall have the rights against the goods and on the contract hereinafter 
provided in favor of the seller when the buver is in default.

(C. L. 17. §5160 ; Unif. Act. §51 .)

Comparable provisions.
Uniform Sales Act. §61 (identical; 

noting, however, that in eighth line 
" r ig h t"  is used in lieu o f "r ig h ts") .
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CHAPTER 4

RIGHTS OF UNPAID SELLER AGAINST THE GOODS

-4 -1 .
8 1 -4 -2 .

8 1 -4 -0 .

81 -4-7 .

Definition of Unpaid Seiler. 
Remedies o f Unpaid Seller. 
When Right o f Lien May lie 

Exercised.
Lien A fter  Purt Delivery. 
When Lien Is  Lost.
Seller May Stop Goods on 

Buyer's Insolvency.
When Goods Arc in Trunsit.

81-4-8 . W ays of Exercising the Right 
to Stop.

81-4-9 . When and How Resale May 
Be Made.

81-4-10. When and How the Seller May 
Rescind the Sale.

81-4-11. Effect of Sale of Goods Sub
je c t  to Lien or Stoppage in 
Transitu.

81-4 -1 . Definition of Unpaid Seller.
The seller of goods is deemed to be an unpaid seller within the mean

ing of this title :
(1) When the whole of the price has not been paid or tendered.
(2) When a bill of exchange or other negotiable instrument has been 

received as conditional payment, and the condition on which it was re
ceived has been broken by reason of the dishonor of the instrument, 
the insolvency of the buyer, or otherwise.

(3) In this chapter the term “seller” includes an agent of the seller 
to whom the bill o f lading has been indorsed, or a consignor or agent 
who has himself paid, or is directly responsible for, the price, or any 
other person who is in the position of a seller.

(C. L. 17, §5161; Unif. Act, §52 .)
Comparable provisions.

Uniform Sales Act, §52 (substantially 
idcnticul).

81-4-2 . Remedies of Unpaid Seller.
(1) Subject to the provisions of this title, notwithstanding that the 

property in the goods may have passed to the buyer, the unpaid seller 
of goods, as such, has:

(a) A lien on the goods or right to retain them for the price while 
he is in possession of them.

(b) In case of the insolvency of the buyer, a right of stopping the 
goods in transitu after he has parted with the possession of them.

(c) A right of resale as limited by this title.
(d) A right to rescind the sale as limited by this title.
(2) Where the property in goods has nut passed to the buyer, the 

unpaid seller has, in addition to his other remedies, a right of withhold
ing delivery similar to, and coextensive with, his rights of lien and 
stoppage in transitu where the property has passed to the buyer.

(C. L. 17, §5162; Unif. Act, §53 .)
Comparable provisions.

Uniform Sales Act. § 6ft (identical).

I. Choice o f remedies by seller.
These various remedies o f the seller 

existed even in the absence of statute.

I. X. L. Stores Co. v. Moon, 49 U. 262, 
162 P. 622, reviewing the authorities.

Prior to Uniform Sales Act a condi
tional vendor could unconditionally re
possess himself o f the property and re
tain it, but he was held to waive all
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other remedies by so doing. I. X . I,. 
Stores Co. v. Moon. 4!> U. 2112, 1C.2 P. 
622.
2. Kmployee stock purchase plan.

W here, upon becoming employee, he 
purchased stock o f  hotel corporation 
subject to repurchase agreement ut 
agreed price if  employee le ft employment 
or was discharged, upon discharge title 
to stock passed to corporation, and upon 
corporation's refusul to accept and pay 
for stock when tendered, employee could 
m aintain action for agreed price. Davies 
v. Semloh Hotel, Inc., 86 U. :tl8 . 44 P.2d

2. Klection of remedies.
W hat constitutes an election of reme

dies is a m utter of general law. Cook v, 
('ovcv-Hiillurd Motor Co., Oil U. 1G1, 26'! 
P. I tin.
A. L. It. notes.

Right of seller to enforce contract for 
sale on credit as contract for caBh be
cause of buyer’s insolvency, 58 A. L. R.

seller’s rights in respect o f the 
property, or its proceeds, upon dishonor 
of draft or chock for purchase price, on 
a cash snle, 64 A. L. R. 62(1.

81-1—1. When Right of Lien May Re Exercised.
(1 ) Subject to the provisions of this title, the unpaid seller of goods 

who is in possession of them, is entitled to retain possession of them, 
until payment or tender of the price, in the following cases, namely:

(a ) Where the goods have been sold without any stipulation as to 
credit.

(b) Where the goods have been sold on credit, but the term of credit 
has expired.

(c) Where the buyer becomes insolvent.
(2 ) The seller may exercise his right of lien notwithstanding that 

he is in possession of the goods as agent or bailee for the buver.
(C. L. 17, § 5163; Unif. Act, §54.)

Comparable provisions.
Uniform  Sales Act, § 54 < identicnl >.

A. I„ U. notes.
Buyer's insolvency as affecting rights 

and obligations o f parties to sale of 
goods on credit before delivery thereof, 
117 A. I,. R. 1105; return o f chattel to 
seller a fter delivery to buyer us revival

of seller's lien, and its effect upon con
ditions o f enforcing lien, 118 A. L. R. 
5(>4: right of seller to enforce contract 
for sale on credit ns contract for cash 
because of buyer's insolvency, 58 A. L. R. 
l.'to i; seller's rights in respect of the 
property, or its proceeds, upon dishonor 
of d raft or check for purchase price, on 
a cash sale, 54 A. L. R. 626.

8 1 -1- 1. Lien A fter Pari Delivery.
Where an unpaid seller has made part delivery of the goods, he may 

exercise his right of lien on the remainder, unless such part delivery 
has been made under such circumstances as to show an intent to waive 
the lien or right of retention. (C. L. 17, §5164 ; Unif. Act, §55.)
Comparable provisions.

Uniform Sales Act, $ 5 5  (identical).

81-1-5 . When Lien Is Lost.
(1 ) The unpaid seller of goods loses his lien thereon:
(a ) When he delivers the goods to a carrier or other bailee for the 

purpose of transmission to the buyer without reserving the property in 
the goods or the right to the possession thereof.

(b) When the buyer or his agent lawfully obtains possession of the 
goods.

(c) By waiver thereof.
(2 ) The unpaid seller of goods, having a lien thereon, does not lose

his lien by reason only that he has obtained judgment or decree for the 
price of the goods. (C. L. 17, §5165 ; Unif. Act, §56.)
Comparable provisions.

Uniform  Sales Act, §5(1 (id en tical).
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81-1-6 . Seller May Slop Goods on Buyer's Insolvency.
Subject to the provisions of this title, when the buyer of goods is or 

becomes insolvent, the unpaid seller who has parted with the possession 
of the goods has the right of stopping them in transitu; that is to say, 
he mny resume possession of the goods at any time while they are in 
transit, and he will then become entitled to the same rights in regard 
to the goods as he would have had if he hud never parted with the 
possession. (C. L. 17, § 5166 ; Unif. Act, § 57.)
Comparable provisions. A. I,. It. notes.

Effect of negotiiOnc warehouse receipt IH'lI. 
outstanding KS>—0—40.

81-1-7 . When Goods Are in Transit.
(1) Goods arc in transit within the meaning of section 81-4 -6 :
(a) From the time when they are delivered to a carrier by land, 

water or air, or other bailee for the purpose of transmission to the 
buyer, until the buyer, or his agent in that behalf, takes delivery of 
them from such carrier or other bailee.

(b) I f the goods are rejected by the buyer, and the carrier or other 
bailee continues in possession of them, even if the seller has refused 
to receive them back.

(2) Goods are no longer in transit within the meaning of section 
8 1 -4 -6 :

(a) If the buyer, or his agent in that behalf, obtains delivery of the 
goods before their arrival at the appointed destination.

(b) If, after the arrival of the goods at the appointed destination, 
the carrier or other bailee acknowledges to the buyer or his agent that 
he holds the goods on his behalf, and continues in possession of them 
as bailee for the buyer or his agent; and it is immaterial that a further 
destination for the goods may have been indicated by the buyer.

(c) If the carrier or other bailee wrongfully refuses to deliver the 
goods to the buyer or his Agent in that behalf.

(8) I f  goods arc delivered to a ship chartered by the buyer, it is a 
question depending on the circumstances of the particular case whether 
they are in the possession of the master ns a carrier or as agent of the 
buyer.

(4) If part delivery of the goods has been made to the buyer, or 
his agent in that behalf, the remainder of the goods may be stopped in 
transitu, unless such part delivery has been made under such circum
stances ns to show an agreement with the buyer to give up possession 
of the whole of the goods. ((', L. 17, § 5167; Unif. Act, § 58.)
Comparable provisions. A. L. It. null's.

Uniform Sales Act. § 58 (identical, ex- When right of stoppage in transitu 
cent th a t word “a ir "  is not included in terminules, 7 A. I -  R. 1374. 
subd. (1 >, ( a ) :  the references in subds.
(1> and (2) are to § 6 7 ; sec note under 
8 1 -4 -0 ) .

81-4-8 . Ways of Exercising the Right to Slop.
(1 ) The unpaid seller may exercise his right of stoppage in transitu 

either by obtaining actual possession of the goods, or by giving notice

Uniform Sules Act, § 6 7  ( identical I .

C'rMM-refcrenccH.

Right of seller to  enforce contract for 
side on credit us contract for caBh be
cause of buyer’s insolvency, 68 A. L. R.
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of his cluim to the carrier or other bailee in whose possession the goods 
ure. Such notice may be given either to the person in actual possession 
of the goods or to his principal. In the latter case the notice to be 
effectual must be given at such time and under such circumstances that 
the principal by the exercise of reasonable diligence may prevent a 
delivery to the buyer.

(2) When notice of stoppage in trunsitu is given by the seller to the 
carrier, or other bailee in possession of the goods, he must redeliver the 
goods to, or according to the directions of, the seller. The expenses of 
such delivery must be borne by the seller. If, however, a negotiable 
document of title representing the goods has been issued by the carrier 
or other bailee, he shall not be obliged to deliver, nor be justified in de
livering, the goods to the seller, unless such document is first sur
rendered for cancellation. (C. L. 17, §6168 ; Unif. Act, §69.)
Comparable provisions. language varies, reading in part:

Uniform Sales Act, $ 59 (identical, cx- "  '  • * shall nut be obliged to deliver
cept th a t in sixth line of subd. (2 ) the or justified in delivering *  * * " ) .

81-1 -9 . When and How Resale May Be Made.
(1) Where the goods are of a perishable nature, or where the seller 

expressly reserves the right of resale in case the buyer should make 
default, or where the buyer has been in default in the payment of the 
price an unreasonable time, an unpaid seller having a right of lien, or 
having stopped the goods in transitu, may resell the goods. He shall 
not thereafter be liable to the original buyer upon the contract to sell, 
or the sale, or for any profit made by such resale, but may recover from 
the buyer damages for any loss occasioned by the breach of the con
tract or the sale.

(2 ) Where a resale is made as authorized in this section, the buyer 
acquires a good title as against the original buyer.

(3 ) It is not essential to the validity of a resale that notice of an 
intention to resell the goods be given by the seller to the original buyer. 
But where the right to resell is not based on the perishable nature of 
the goods, or upon an express provision of the contract or the sale, the 
giving or failure to give such notice shall be relevant in any issue in
volving the question whether the buyer had been in default an un
reasonable time before the resale was made.

(4 ) It is not essential to the validity of a resale that notice of the 
time and place of such resale should be given by the seller to the origi
nal buyer.

(6 ) The seller is bound to exercise reasonable care and judgment in 
making a resale, and, subject to this requirement, may make a resale 
either by public or private sale. (C. L. 17, § 5169; Unif. Act, § 60.)
Comparable provisions.

Uniform  Sates Act, S GO (identical).

I. Perishable goods.
Resale of perishable shipment refused 

by buyer, wnen made with reasonable 
cure and judgment, is evidence of mar
ket value, but under provisions o f this 
section it is doubtful whether murket 
value need be proved. Growers’ E x 
change v. John A. Eck Co., (“><* U. 340, 
242 P . 391.

2. Manner of resale.
No particular manner or method of 

resale is necessary, I t  may be a t  public 
auction or privately. Growers' Exchange 
v. John A. Eck Co., liO U. 340, 242 P. 
391.

In notion by seller to recover for loss 
on resale of refused shipment, burden 
was on defendant, under circumstances 
of case, to prove th at resale was not 
made with reasonable care and judgment, 
it lippouring that buyer was notiAed of
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intention to resell. Growers’ Exchange 
v. John A. Eck Co.. 66 U. 340, 242 P. 
301.

A. L. K. note*.
Expense o f coring for personal prop

erty prior to its resale upon failure of 
sole contract, 20 A. L. R. 61; measure 
of seller's damages under executory con-

(ruct ns utrected l>y his resale of the 
properly, 110 A. L. It. 1141; resale by 
buyer where seller hus refused to receive 
the property rejected for breach of w ar- 
runty, 24 A. L. K. 1445; right o f seller 
to  sell property in enforcement o f ven
dor's lien a fter  having sued for the pur
chase price, 38 A. L. R. 1432.

81-4-10. When and How the Seller May Rewind the Sale.
(1 ' An unpaid Holler, having the right of lion, or having stopped the 

goods in transitu, may rescind the transfer of title and resume the 
property in the goods where he expressly reserved the right to do so in 
case the buyer should make default, or where the buyer has been in 
default in the payment of the price an unreasonable time. The seller 
shall not thereafter be liable to the buyer upon the contract to sell or 
the sale, but may recover from the buyer damages for any loss oc
casioned by the breach of the contract or the sale.

(2 ) The transfer of title shall not be held to have been rescinded 
by an unpaid seller until he has manifested by notice to the buyer, or by 
some other overt act, an intention to rescind. It is not necessary that 
such overt act should be communicated to the buyer, but the giving or 
failure to give notice to the buyer of the intention to rescind shall be 
relevant in any issue involving the question whether the buyer had been 
in default an unreasonable time before the right of rescission was as
serted. (C. L. 17, §5170; Unif. Act, § 61 .)
Comparable provision*.

Uniform Sales Act, $61  (identical).

1. IteceiverRhip.
In seller's action to recover possession, 

court, a fter  appointing and subsequently 
discharging receiver before Judgment, 
may turn propertv over to seller, under 
sureties, and such order, being within 
jurisdiction, is not rcvicwable by certio
rari. Summis v. Marks, 60 U. 26, 252 P. 
270.

erly  as incident of rescission, 110 A. L. 
K. 840; pecuniary damage as essential 
to rescission of contract for purchase of 
rcut or personal property, 106 A. L . R. 
125; repossession o f chattels by seller 
upon their return or abandonment by 
buyer as effecting mutual rescission or as 
evidence thereof. 10C> A. L. R. 703; sel
ler's rights in respect o f the property, or 
its proceeds, upon dishonor of d ra ft or 
check for purchase price, on a ensh sale, 
54 A. L. R. 626.

A. L . R. notes.
Assignability of right to rescind or of 

right to return of money or other prop-

81-4-11. Effect of Sale of Goods Subject to Lien or Stoppage in 
Transitu.

Subject to the provisions of this title, the unpaid seller's right of lien 
or stoppage in transitu is not affected by any sale or other disposition 
of the goods which the buyer may have made, unless the seller has 
assented thereto. If, however, a negotiable document of title has been 
issued for goods, no sellers’ lien or right of stoppage in transitu shall 
defeat the right of any purchaser for value in good faith to whom such 
document has been negotiated, whether such negotiation be prior or 
subsequent to the notification to the carrier, or other bailee who issued 
such document, of the seller's claim to a lien or right of stoppage in 
transitu. (C. L. 17, § 5171; Unif. Act. § 62.)
Comparable provision*.

Uniform Sales Act. $ 6 2  (identical; 
noting, however, th at plural, "negotia
tions," is used in seventh line).
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CHAPTER S

ACTION FOR BREACH OF THE CONTRACT

8 1 -6 -1 . Action for Clio Price.
8 1 -6 -2 . Action for Damages for Non- 

acceptance o f  Goods.
8 1 -6 -3 . When Seller May Rescind Con

tract or Sale.
81 -6—4. Action by Buyer for Converting 

or D etaining Goods.

»-5. Action for Failin g to Deliver 
Goods.

i-(i. Specific Performance, 
i-7 . Remedies for Brcuch o f W ar

ranty.
5-8. In terest and Special Damages.

81-5-1 . Action for the Price.
(1) Where under a contract to sell or a sale the property in the goods 

has passed to the buyer, and the buyer wrongfully neglects or refuses to 
pay for the goods according to the terms of the contract or the sale, 
the seller may maintain an action against him for the price of the 
go o d s.

(2) Where under a contract to sell or a sale the price is payable on 
a day certain, irrespective of delivery or of transfer of title, and the 
buyer wrongfully neglects or refuses to pay such price, the seller may 
maintain an action for the price, although the property in the goods 
has not passed and the goods have not been appropriated to the con
tract. But it shall be a defense to such an action thut the seller at any 
time before judgment in such action has manifested an inability to 
perform the contract or the sale on his part, or an intention not to 
perform it.

(3) Although the property in the goods has not passed, if they can
not readily be resold for a reasonable price, and if the provisions of 
section 81-5-2  (4 ) are not applicable, the seller may offer to deliver 
the goods to the buyer, and, if  the buyer refuses to receive them, may 
notify the buyer that the goods are thereafter held by the seller as 
bailee for the buyer. Thereafter the seller may treat the goods as the 
buyer’s and may maintain an action for the price.

(C. L. 17, §5 1 7 2 ; Unif. Act, §6H.)

Comparable provision*.
Uniform Sales A ct, § 0 3  (identical; 

th e reference in subd. (3 ) is to § 04 
( 4 ) ;  see note under 8 1 -6 -2 ) .  1

1. Right of action by seller.
I f  buyer refuses to complete his con

tract, seller may treat contract as broken 
and sue a t  once. Cazicr v. Stack, 45 U. 
124, 143 P . 133.

Where seller did not have title to salt 
claimed to have been sold, and agree
m ent of sale was mere attem pt on part 
o f seller to authorize buyer to commit 
trespass on lands o f unother and take 
th at to which he had no title, and that 
which was never in his possession, seller 
could not recover. Thom as v. Ferrell, 82 
U. 636. 2(5 P.2d 328.

2. Kmplovee stock purchase plan. 
Where, upon becoming employee, he

purchased stock of hotel corporation sub
ject to repurchase agreement a t  agreed 
price if employee le ft employment or was 
discharged, upon discharge, title to stock 
passed to corporation, and upon corpora
tion’s refusal to accept ami pay for stock 
when tendered, employee could maintain 
action for agreed price. Davies v. 
Scmloh Hotel, Inc., 8(5 U . 318, 44 P.2d 
<580.

3. Counterclaim by buyer.
Where dem urrer to defendant's coun- 

tercluim in action on contract for pur
chase of stoves, on ground that plaintiff 
did not assist defendant in disposing of 
stoves us promised, was sustained, nnd
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defendant sought to amend counterclaim 
so that it  would ulloge the giving of no
tice uf the fuilurc to perform such prom
ise, court's refusal to ullow such 
amendment wns prejudicial error. De
troit Vapor Stove Co. v. J .  C. Wooter 
Lumber Co., 01 U. BOH, 215 P . 095, 20 A. 
L . R. C60.

4. Durden of proof.
One relying upon contract has burden 

of proving it a complete con tract in all 
its essential terms. Hi-W ay Motor Co. v. 
Service Motor Co., 66 U. 66, 249 P. 11)11.

Where recovery is sought upon an exe
cutory contract to  porchase m aterial, and 
contruct is denied, plaintiff is required 
to prove every element of th e contract, 
but law supplies by im plication the nec
essary promise to puy where it  is con
ceded thut m aterial is delivered, accepted 
and used, and th a t amount sued for is 
correct. Davis v. Utah Const. Co., 64 
U. 460, 2111 P. 816.

5. Measure of damages.
The measure o f damages, in action by 

seller to recover price o f goods sold, is a 
m atter o f general law. Holland-Cook

Mfg. Co. v. Consolidated Wagon & 
Machine Co.. 49 U. 43, 161 P. 922.

6. Waiver and estoppel.
In action by seller o f harvesting ma

chine to recover purchase price, wherein 
defendant contended thut machine did 
not fulfil] terms of w arranty, seller, hav
ing refused to receive machine back upon 
any conditions, and in constantly claim
ing full benefit o f sale and delivery of 
harvester and insisting upon payment 
of full purchase price, waived return of 
machine. Consolidated Wagon & Ma
chine Co. v. W right, 66 U. 382, 190 P. 
9117.

In action by seller o f harvesting ma
chine to recover purchase price, wherein 
defendant contended thut machine did 
not fulfill terms of w arranty, held sign
ing of satisfaction card by defendant 
without reading its contents, on repre
sentation of seller's agent th at it  only 
contained statem ent th a t agent was pres
ent, did not estop defendant from  deny
ing statem ent o f au'tisfaction in card. 
Consolidated Wagon & Machine Co. v. 
W right, 66 U. 382, 190 P. 937.

81—5—2. Action Tor Damages for Non-acceptance of Goods.
(1) Where the buyer wrongfully neglects or refuses to accept and 

pay for the goods, the seller may maintain an action against him for 
damages for nonacceptance.

(2) The measure of damages is the loss directly and naturally re
sulting in the ordinary course of events from the buyer’s breach of con
tract.

(3) Where there is an available market for the good9 in question, 
the measure of damages is, in the absence of special circumstances 
showing proximate damage of a greater amount, the difference be
tween the contract price and the market or current price at the time or 
times when the goods ought to have been accepted, or, if no time was 
fixed for acceptance, then at the time of the refusal to accept.

(4) If, while labor or expense, of material amount, are necessary 
on the part of the seller to enable him to fulfill his obligations under the 
contract to sell or the sale, the buyer repudiates the contract or the 
sale, or notifies the seller to proceed no further therewith, the buyer 
shall be liable to the seller for no greater damages than the seller would 
have suffered if he did nothing towards carrying out the contract or the 
sale after receiving notice of the buyer's repudiation or countermand. 
The profit the seller would have made if the contract or the sale had 
been fullv performed shall be considered in estimating such damages.

(C. L. 17, § 5 1 7 3 ; Unif. Act, §64 .)
Comparable provisions.

Uniform Sales Act. § 6 4  (identical, 
except that in subd. (2) the word “es
tim ated” is inserted, so an to read in 
part: “The measure of damages is the
estimated lo s s *  * * ” ).

1. Measure of damages.
In action by seller of perishable ship

ment against buyer refusing same, meas
ure of dnmages is difference between 
contract price and market value a t time 
of breach, and price obtained upon e
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proper reside under 81 -4-0 , aubd. (6) 
is evidence of m arket value, hut not con
clusive. Growers’ Exchange v. John A. 
Kelt Co., (ill U. 1140, 242 I\ 391.

Where purchaser breached contract to 
purchase automobile, dealer was not 
limited to difference between contract 
price and market price but could recover, 
as damages, the profit he otherwise 
would have made on the sale, Stew art 
v. Hansen, 152 U. 281. 218 P. 059. 4-1 A. 
L. R. 340. (Gideon, J . ,  dissenting.)

A. L. It. notes.
Anticipatory repudiation of contract for 

sale of goods hv buyer as affecting 
time as of which damages arc to be 
computed, 34 A. L. R. 114.

Measure of damages for buyer’s breach 
o f contract to  purchase article of 
dealer, 120 A. L. R. 1192.

Measure of damages for buyer's repudia
tion of or failure to accept goods 
under executory contract, 108 A. L. 
R. 1482.

Presumption ami burden of proof as to 
market price or value of goods in 
action by seller against buyer who 
refuses to accept goods, 130 A. L. 
R. 1330.

Stipulation as to damages in case of 
breach of contract for purchase of 
goods to be manufactured by other 
party, us penalty or liquidated dam
ages. 79 A. I.. R. 188.

81-5-3. When Seller May Rescind Contract or Sale.
Where the floods have not been delivered to the buyer, and the buyer 

has repudiated the contract to sell or sale, or has manifested his in
ability to perform his obligations thereunder, or has committed a ma
terial breach thereof, the seller maj 
sale by giving notice of his election

Comparable provisions.
l.'niform Sales Act, § (i5 (identical).

A. 1- It. notes.
Necessity, as condition of action at 

law. or a defense thereto, based on re
scission of contract, o f return or tender 
before action, o f  securities, commercial 
puper. or documents evidencing property

• totally rescind the contract or the 
so to do to the buyer.
(C. L. 17. § 5174; Unif. Act, § 65.)
or contractual rights received as con
sideration. 105 A. L. R. 1003; pecuniary 
damage as essential to rescission of 
contract for purchase o f real or personal 
property, 100 A. L . R. 125; repossession 
o f chattels by seller upon their return 
or abandonment by buyer as effecting 
a mutuul rescission or us evidence there
of. 100 A. I.. R. 703.

81-5-4. Action by Buyer for Converting or Detaining Goods.
Where the property in the goods has passed to the buyer and the 

seller wrongfully neglects or refuses to deliver the goods, the buyer 
may maintain any action allowed by law to the owner of goods of 
similar kind when wrongfully converted or withheld.

(C. L. 17, §5175 ; Unif. Act, §66 .)
Comparable provisions.

Uniform Sales Act, § GO (identical). 1

1. Remedies o f buyer.
Where seller failed to deliver piano, 

it breached contract providing th at piano 
would be delivered upon demand, and 
purchaser could sue for restitution, spe
cific performance, or damages. Mollerup 
v. Uuyncs-Bccbe Music Co., 82 U. 299, 24 
P.2d 300.

Automobile dealer agreeing to  sell 
customer's car, and credit price on new 
car to he sold customer under contract 
incomplete aa to terma o f payment, 
cannot maintain action against unother

dealer for conversion of customer’s car 
where customer authorized said dealer 
to repossess cur for subsequent deal, not
withstanding first dealer had been given 
possession of car and had found buyer 
for it. since terms of contract were in
complete and no action for breach 
thereof nor for conversion was m aintain
able. Hi-Way M otor Co., v. Service 
Motor Co., 68 U. 06, 240 P. 133.

A. L. II. notes.
Mere detention o f  or failure to deliver 

chattels a fter  demand as conversion, 120 
A. L. R. 638; negative conduct as basis 
of claim of conversion, 110 A. L. R. 870.

81-5-5. Action for Failing to Deliver Goods.
(1) Where the property in the goods has not pussed to the buyer, 

and the seller wrongfully neglects or refuses to deliver the goods, the
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buyer may maintain an action against the seller for damages for non
delivery.

(2 ) The measure of damages is the loss directly and naturally re
sulting in the ordinary course of events from the seller’s breach of 
contract.

(3 ) Where there is an available market for the goods in question, 
the measure of damages, in the absence of special circumstances show
ing proximate damages of a greater amount, is the difference between 
the contract price and the market or current price of the goods at the
time or times when they ought to 
was fixed, then at the time of the

Comparable provisions.
Uniform Sales Act, § G7 (identical).

1. Remedies of buyer.
Where seller failed to deliver piano, 

it brcuchcd contract providing th at piano 
would be delivered upon demand, and 
purchaser could auc for restitution, spe
cific performance, or damages. Mollerup 
v. Dayncs-Bccbr Music Co.. 82 U. 21)0,
24 p.2d rso<>.
2. Measure of damages.

Under this section, the measure o f  
damages for failure o f seller to deliver 
the goods is (inference between contract

Erice and market price a t  delivery, and 
set th at total sum is specified in th e  

contract docs not obviate necessity o f  
showing market value o f  product, nor 
lake case out of foregoing general rule. 
Monaghnn v. Alexander, 7fl U. 81, 287 
P. 1)08.

Where defendant, in action for breach 
of contract to deliver hay, breached con-

have been delivered, or, if  no time 
refusal to deliver.
(C. L. 17, §5176; Unif. Act, §67 .)

tract as o f  the date upon which delivery 
should have been made, but subsequent 
negotiations wore entered into between 
the parties, nnd defendant agreed to 
make delivery on n future date, measure 
of damages for such nondelivery wbb the 
difference between the contrnct price 
and the market price on the date when 
delivery was refused as agreed upon in 
subsequent negotiations. Touschor v. 
Ulxili-ldaho Flour & Grain Co., (ill U. 70, 
221 P. 101)0.

A. I.. It. notes.
Duty of purchaser on credit to iiccept 

seller's offer to deliver for Cush, 1 A. I,. 
R. 4:10; liability of a seller o f a commod
ity manufactured or produced by a third

Iicrson to obtain the same from the 
alter as a defense to an action by the 

buyer for breach of the contruet, 80 A. 
L. R. 1177: loss of anticipated profits as 
dumages for brouch of seller's contract 
as to machine for buyer's use, 112 A. L. 
R. 120.

81-5-6 . Specific Performance.
Where the seller has broken a contract to deliver specific or Ascer

tained goods, a court having the powers of a court of equity may, on 
the application of the buyer, by its judgment or decree direct that the 
contract shall be performed specifically, without giving the seller the 
option of retaining the goods on payment of damages. The judgment 
or decree may be unconditional, or upon such terms and conditions as 
to damages, payment of the price and otherwise as to the court may 
seem just. (C. L. 17, § 6177; Unif. Act, § 68.)
Comparable provisions.

Uniform Sales Act, §08  (identical, 
except th at there is inserted th e phrase 
“if it thinks fit,” so as to be worded in 
part, “ • • * a  court having the powers 
of h court of equity may, if it thinks fit, 
on the application of the buyer • * * ” ),

I . Kquitable remedies of buyer.
Where seller failed to deliver piano, it  

breached contract providing th at piano 
would be delivered upon demand, and 
purchaser could sue for restitu tion, spe
cific performance, or dnmugos. Mollerup 
v. Duyncs-Hcebe Music Co., 82 U. 21)9, 24 
J\2d :I0«.

81-5 -7 . Remedies for Breach of Warranty.
(1 ) Where there is a breach of warranty by the seller, the buyer 

may, at his election:
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(a) Accept or keep the goods, and set up against the seller the 
breach of warranty by way of recoupment in diminution or extinction 
of the price;

(b) Accept or keep the goods and maintain an action against the 
seller for damages for the breach of warranty;

(c) Refuse to accept the goods, if the property therein has not 
passed, and maintain an action against the seller for damages for the 
breach of w arranty; or,

(d) Rescind the contruct to sell or the sale, and refuse to receive 
the goods, or, if the goods have already been received, return them or 
offer to return them to the seller and recover the price or any part 
thereof which has been paid.

(2 )  When the buyer has claimed and been granted a remedy in any 
one of these ways, no other remedy can thereafter be granted.

(3 ) Where the goods have been delivered to the buyer he cannot 
rescind the sale, if he knew of the breach of warranty when he ac
cepted the goods, or if he fails to notify the seller within a reasonable 
time of the election to rescind, or if he fails to return or to offer to 
return the goods to the seller in substantially as good condition as they 
were in at the time the property was transferred to the buyer. But 
if deterioration or injury of the goods is due to the breach of warranty, 
such deterioration or injury shall not prevent the buyer from return
ing or offering to return the goods to the seller and rescinding the 
sale.

(4) Where the buyer is entitled to rescind the sale and elects to do 
so, the buyer shall cease to be liable for the price upon returning or 
offering to return the goods. I f  the price or any part thereof has 
already been paid, the seller shall be liable to repay so much thereof 
as has been paid, concurrently with the return of the goods, or im
mediately after an offer to return the goods in exchange for repayment 
of the price.

(6 ) Where the buyer is entitled to rescind the sale and elects to do 
so, if the seller refuses to accept an offer of the buyer to return the 
goods, the buyer shall thereafter be deemed to hold the goods as bailee 
for the seller, but subject to a lien to secure the repayment of any 
portion of the price which has been paid, and with the remedies for 
the enforcement of such lien allowed to an unpaid seller by section 
81-4-2.

(6 ) The measure of damages for breach of warranty is the loss 
directly and naturally resulting in the ordinary course of events from 
the breach of warranty.

(7 ) In the case of breach of warranty of quality, such loss, in the 
absence of special circumstances showing proximate damage of a 
greater amount, is the difference between the value of the goods at 
the time of delivery to the buyer and the value they would have had 
if they had answered to the warranty.

(C. L. 17, §5178: Unif. Act, §69.)

Comparable provision*. word "n r” is omitted from ruIkI, (1 ). (c );
Uniform Sales Act. § CO (identical; the reference in subd. (6| is to §5 3 ; roc

noting, however, th at the concluding note under 81 -1-2).
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t . Scope of note.
It is not the purpose of thin note to 

enter into n irencrul <liBcussion of the 
law of breach of w arranties in sales of

f>crsonal property, or actions for the 
>rcach thereof. This ib a  m utter of the 

general law o f sales, rescission, etc., and 
standard works should be consulted in 
that regard.

2. Choice of remedies.
Instead of suing for breach of either 

an express or implied warranty of 
quulity. buyer may bring action for dam- 
ages for the tort or wrong. Wright v, 
Howe. 4i! U. 598, 150 P. 966. L. R. A. 
HMO U 1104.

Though on brench o f warranty of an 
automobile the buyer m ight have sued 
for the difference between the value of 
the cur in the condition warranted and 
its value in the condition in which it 
was sold, he might rescind instcud and 
reenver back the purchase price. Stude- 
hakcr Rros. Co, v. Anderson, 50 U. Sill, 
1G7 P . 603.

3. Rescission.
This section nnd 91 -1 -12  do not change 

action for rescission from  equitable to 
law action. Summers v. Provo Foundry 
A Machine Co.. 53 U. H20, 178 P. 916.

Buyer must strictly comply with terms 
of contract before he may exercise right 
of rescission. I f  place of return of goodB 
is stipulated, this must be complied with. 
Advnnce-Rumely Thresher Co., Inc., v. 
Stohl, 75 U. 124, 140, 283 P. 731.

Buyer must exercise his right of re
scission within a reasonable tim e. Smith 
v. Columbus Buggy Co., 40 U. 590. 123 
P. 6H0.

The return of property in substantially 
some condition in which it was received 
is condition precedent to  rescission, un
less changed condition be result of 
breach of warranty. Summers v. Provo 
Foundry & Machine Co., 53 U. 320, 178 
P. 916; Advnnce-Rumely Thresher Co., 
Inc. v. Stohl, 76 U. 124. 283 P. 731.

Upon rescission, buyer is entitled to 
return of ull payments made. Heichemcr 
v. Peterson, 76 U. 107, 283 P. 436. 4

4. Notice o f breach nf warranty.
Notice of breach o f w arranty must bo 

given in manner provided by contract, as 
it is condition precedent to reliance on 
warranty. Notice to agent was held not 
to be notice to seller. Consolidated 
Wagon & Mnchine Co. v. Barben, 46 U. 
377, 160 P. 049, followed in Advance- 
Rumely Threahcr Co., Inc. v, Stohl, 75 
U. 124. 283 P . 731.

Whore seller of machine through its 
experts takes whole m atter o f assembling 
und trying it out into its own hands and 
superintends nnd directs operation of 
machine, notice provided for in wnrrunty

in cuso machine fa ils  to fulfill warranty 
need not be given by buyer. Consolidated 
Wagon A  Machine Co, v. W right, 50 U. 
382, 190 P. 937. And see Advence- 
Rumely Thresher Co., Inc. v. Stohl, 76 
U. 124, 283 P. 731.

5. Buyer's lien.
Buyer has no lien on goods for amount 

of purchase price paid thereon unless 
there has been a breach of w arranty 
(express or implied) on the part o f the 
seller. Sammis v. Marks, 69 U. 26, 252 
P. 270.

Fulse representations o f  seller as to 
past earnings o f hotel, wherein buyer 
was to use furniture purchased, was not 
brench of w arranty such as would give 
buyer lien on property for amount paid 
on purchase price. Snmmis v. Marks, 
69 U. 20, 262 P. 270.

6. Measure of damages.
Subdivision (6 ) has been applied in

case where brick was sold hy sample, 
constituting express warranty. This 
subdivision merely announces ordinary 
rule as to general damages. Jorgensen 
v. Gessell Pressed Brick Co., 46 U. 31, 
141 P. 460, Ann. Cas. 1916 C 309.

The measure of damages for selling 
unregistered sheep is according to the 
general rule. Duggins v. Colby, 45 U. 
335, 145 P. 1042.

7. Defense o f breach of warranty.
It is elementary that stipulations in 

w arranties are conditions precedent to 
reliance upon breach in action by seller 
for purchase price. Stipulations with 
regard to return o f  article m ust be 
complied with. Coneolidated Wagon A 
Machine Co. v. Barben. 46 U. 377, 160 
P . 949, reviewing authorities a t  some 
length.

In action by seller of harvesting ma
chine to recover purchase price, conten
tion th at defendant gave machine more 
than five days' t r ia l, and for th a t reason 
breached terms o f warranty, was not 
tenable, where it  appeared th a t har
vester was not operated a fter  seller's em
ployees had le ft  defendant’s ranch, and 
if  trial o f h arvester wss continued for 
more than during period of five days, 
it  was through seller's own efforts and 
hv Us consent. Consolidated Wagon A 
Machine Co. v. W right, 50 U. 382, 190 
P. 937.

Substantial change of condition not 
due to breach of warranty is complete, 
and not pro tanto, defense to action by 
purchaser for rescission of contract and 
rocoverv o f purchase price. Summers v. 
Provo Foundry A  Machine Co., 63 13. 
320, 178 P. 916.

H. Answer end counterclaim  of buyer.
Iluycr, instead of bringing independent 

notion for breach of w arranty, may inter
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pose counterclaim in action by seller for 
purchase price. Detroit Vapor Stove Co. 
v. J .  C. w eetcr Lumber Co., 61 U. 803, 
215 P. 995, 29 A. L. R. 669 ; Detroit 
Vupor Stove Co. v. Farm ers’ Cash Union, 
01 U. 607, 216 P. 1076.

F a c t tliul, in seller’s action for bal
ance of purchase price due under con
tract of sale, buyer went to trial and 
was awarded judgment on basis o f re
scission o f contract by him, although he 
hud not pleaded rescission thereof, held 
not to have defeated his right, on new 
trial ordered by supreme court on its 
reversal nf judgment, to amend his 
answer and counterclaim  so as to ask 
damages for contract’s violation. De
troit H eating & Lighting Co. v. Stevens, 
20 U. 241, 68 P. 193.

9. Waiver.
Of course, buyer may waive his right 

to rescind by conduct inconsistent with 
exercise o f such right. Advance-Rumely 
Thresher Co., Inc. v. Stohl, 75 U. 124, 283 
P. 731.

A buyer did not waive his right to 
rescind the purchase o f nn automobile 
for lireach o f warranty th at it would 
ran by repeatedly taking it buck for ad
justm ent anil repairs, where nothing 
more wus intended than to offer the seller 
ample opportunity to put the car  in con
dition so th a t it  would run. Studebaker 
Pros. Co. v. Anderson. 60 U. 319, 167 
P. 003.

Fu rth er as to  waiver and estoppel, 
sec 81 -6-1 .

A. L. R. notes.
Acceptance o f installment o f goodB as 

affecting buver's right to rescind 
because of defects in th at install
ment, 29 A. L. R. 1617.

Breach o f warranty as to title as within 
statutory provision requiring notice 
o f breach of warranty on sale of 
goods, 114 A. L. R. 707. 

Construction, application, and effect of 
statutory provisions requiring notice 
o f breach of w arranty on Bale of 
goods, 71 A. L. R. 1149.

Liability o f seller for special damages 
hABcd on resale by buyer, as affected 
by his knowledge or ignorance of the 
resale, 88 A. L. R. 1430.

L iability of seller o f article not in 
herently dangerous for damages 
sustained by purchaser on account 
of the in jury or death of third per
son, 64 A. L. R. 942.

L iability of seller o f article not in
herently dangerous for personal in
juries due to the defective or danger, 
ous condition of the article, 74 A. 
L. R. .743.

Liability of seller o f  defective or unsafe 
uutomobile for injury or damage 
caused thereby, 122 A. L. R. 997.

Liubility of seller o f serum or vaccine 
m atter for use on livestock for 
breach o f warranty or negligence, 39 
A. L. R. 399.

Loss o f anticipated profits us damages 
for breach of seller’s contract as 
to machine for buyer's use, 32 A. 
L. R. 120.

Loss of or damage to crop as element of 
damages for breach of contract of 
sule or warranty of agricultural 
machinery or fertilizer, 09 A. L . R- 
748.

Loss o f profits by boarding-house keeper, 
rcstuuruU-ur, or hotel keeper as 
duniages for breach of w arranty us 
to food, 79 A. L . R. 982.

Promissory estoppel, 116 A. L . R. 162.
Right of buyer of chattels to  lien upon 

the property where he rescinds the 
contract. 7 A. L . R. 093.

Right of dealer against his vendor in case 
o f breach of w arranty aB to article 
purchased for resale and resold, 64 
A. L. R . BR3.

Sufficiency of buyer's attem pt to rescind 
as affected by his apparent recogni
tion of or insistence upon continu
ance of seller's obligation under the 
contract, 118 A. L. R. 630.

Tim e for rescission by purchaser of 
chattel for fraud or breach of w ar
ranty. 72 A. L . R. 726.

Use of article by buyer as waiver of 
right to rescind for fraud, breach of 
warranty, or failure of goods to com
ply with contract, 77 A. L . R . 1166.

Validity, construction, and application 
under Uniform Sales Act o f express 
provision of contract limiting obliga
tion in case o f breach o f w arranty to 
replacing defective article or part, 
106 A. L . R. 1466.

81-5-8 . Interest and Special Damages.
Nothing in this title shall affect the right of the buyer or the seller 

to recover interest or special damages in any case where by law in
terest or special damages may be recoverable, or to recover money paid 
where the consideration for the payment of it has failed.

(C. L. 17, §5179 ; Unif. Act, §70 .)
Comparable provisions. 1. Election nf remedies.

Uniform Sales Act, 5 70 (identical). Purchaser of automobile on installment
contract involving trading in o f old cur,
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if defrauded, muy elect to uffirm con
tract and sue for damages or he muy 
repudiate or rescind contract and sue 
to recover old car or what he has paid 
out on contract, but he cunnot do both, 
since remedies are alternate and incon
sistent, and commencement of action, 
with knowledge of facte, is conclusive of 
election notwithstanding remedy chosen 
may prove unsatisfactory. Cook v. 
Covey-Bullard Motor Co., 69 U. 101, 26:1 
P. 196.

2. Action for money paid.
Automobile dealer repudiating con

tract for sale of new cur, in so fa r  as 
it related to trade-in allowance on cus
tomer's old car, was Bubjcct to suit in 
quasi-contract for reasonable value of 
old car  traded to dealer, but attorney's 
foe and rental value o f car, while re
tained by dealer, were not recoverable by 
cuatotner in such action. Jordan v. Mad
sen. 60 U. 112 ,262  P. 670.

3. Interest In case uf installm ent eon-

In uction by plaintiff to recover pur- 
chuse price in which defendant buyer 
interposed counterclaim, in terest should 
bo allowed defendant onlv from date that 
last payment on installm ent contract 
with nis customers fell due. Schwab 
Safe & Lock Co. v. Snow, 47 U. 199. 207, 
162 P. 171.

A. L. R. notes.
Loss of anticipated profits as damages 

for breach o f seller's contract as to 
machine for buyer’s use, 32 A. L. R. 120; 
loss of profits as elements of damages 
for fraud of seller, as to quality of goods 
purchased for resale, 28 A. L. R. 364; 
opportunity of buyer o f personal prop
erty to ascertain facts as affecting claim 
o f fraud on part of seller in misrepre
senting property, 61 A. L . R. 492.

CHAPTER 6

INTERPRETATION AND DEFINITIONS

81 -6 -1 . Variation of Implied Obliga
tions.

8 1 -6 -2 . Rights May B e Enforced by 
Action.

8 1 -6 -3 . Rule for Cases Not Provided 
for by This Title.

Provisions Not Applicable to 
Mortgages.

Definitions.

81-6-1 . Variation of Implied Obligations.
Where any right, duty or liability would arise under a contract to 

sell or a sale by implication of law, it may be negatived or varied by 
express agreement, or by the course of dealing between the parties, or 
by custom, if the custom be such as to bind both parties to the contract 
or the sale. (C. L. 17, §5180; Unif. Act, §71.)
Comparable provisions.

Uniform Sales Act, §71  (identical).

1. Applicability of section.
This section does not apply where 

“course of dealing" consists of a  single 
transaction in the sale o f nonwarranty 
seed. Notices of nonwarranty constitute 
refusal to w arrant and exclude implied 
warranties. Hoover v. Utah Nursery 
Co., 79 U. 12, 20, 7 P.2d 270.

2. Interpretation and construction of 
acL

Under former atatute (Comp. Lawa 
1017, §6183) providing th a t the act 
should be construed so as to give effect 
to its purpose to make uniform laws of 
states which enact it, it  was held that 
it was duty of supreme court to follow 
construction of court of last resort of any 
state  in which the act was in force. 
Stew art v. Hansen. 62 U. 281, 218 P. 
069, 44 A. L. R. 340.

81-6-2 . Rights May Be Enforced by Action.
Where any right, duty or liability is declared by this title, it  may, 

unless otherwise by this title provided, be enforced bv action.
(C. L. 17, §5181 ; Unif. Act, §72 .)

Comparable provisions.
Uniform Sides Act, § 72 ( identical).
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Hl-6-3. Rule for Casea Not Provided for by Thin Title.
In any cane not provided for in this title the rules of law and equity, 

including the law merchant, and in particular the rules relating to the 
law of principal and agent, und to the effect of fraud, misrepresenta
tion, duress or coercion, mistake, bankruptcy, or other invalidating 
cause, shall continue to apply to contracts to sell und to sales of goods.

(C. L. 17. §5182 ; Unif. Act, §7 3 .)
Comparable provisions.

Uniform Sales Act. § 73 (identical).

•V. L. II. note*.
Assignability o f contract to furnish ull 

of buyer’s requirement or to take all 
of seller's output, tifi A. L. R. 111*2.

Assignability of sales agency, 10 A, L. 
R. <15:1.

Construction of contract for sale o f com
modity to the extent o f the buyer's 
requirements, 27 A. L. R. 127.

Construction or provision for letter of 
credit in contract o f sate, 28 A. I,. R.
008.

Contract for sale of {roods as entire or 
divisible, 2 A. L. R. 042.

Duly and liability respecting return or 
transportation of empty containers, 
25 A. L. R. 21.

Duly of principal to fill orders under 
salcs-agoncy contract, 52 A. I„ K. 
557.

Effect of agent’s agreement to re
purchase property sold by him, 21 
A. I.. R. 007.

Effect of deluy of principal in disapprov
ing or rejecting orders for goods 
token hv agent subject to approval. 
7 A. L. R. 1(18(1.

Mutuality and enforceability o f an agree
ment upon the sale o f goods, to give 
the purchaser an option or the ex
clusive sale o f sim ilar goods without 
a corresponding obligation on his 
part. 45 A. L. R. 111)7.

Mutuality and enforceability of contract 
to furnish another with his needs, 
wants, desires, requirements, etc., of 
a certain commodity, 24 A. I.. R, 
13(2.

Necessity and sufficiency of notice of 
termination o f authority of agent 
to purchnsc goods for mercantile 
business to charge one who has pre
viously dealt with him, 42 A. L, R. 
1219.

Notice to salesman as chargeable to 
principal. 42 A. L. R . 746.

Recovery by commission salesman given 
exclusive territory where employer 
breaches contract o f employment, 41 
A. I.. R. 1176.

Relief from contract of sale because of 
m istake as to amount of commodity 
which it calls for. 21 A. L. R. 384.

Right o f agent with exclusive ugency to 
commission on sales made out of 
his territory to persons residing or 
having a place of business therein, 
22 A. I„ R. (141.

Right o f buyer and seller inter sc as 
affected by invalidity of. or sub
sequent changes or developments 
with respect to, tax , 132 A. L, R. 
70(1.

Right of one selling on commission as 
affected hv principal's refusal to 
(ill order. 12 A. L. R. 150.

Right o f  seller to enforce contract for 
sale on credit as contract for cash 
because o f buyer's insolvency, 68 
A. L. R. 1301.

Rights and remedies of purchaser under 
seller's agreement to assist him in 
reselling the goods, 29 A. L. R. 606.

Salesman's authority to agree contempo
raneously with sale to return of 
goods by buyer, 66 A. L. R. 380.

Validity and construction o f contract for 
sole of season's output, 23 A . L. R, 
574.

Validity nnd effect of provision in con
tract of sale which, in effect, guaran
tees the buyer against decline in 
prices, 29 A. L. R. 112.

Validity of contract executed under 
duress exercised by third person, 62 
A. L . K. 1477.

Validity of contract negotiated by agent 
acting for both parties, 48 A. L. R. 
917.

81-6—4. Provisions Not Applicable to Mortgages.
The provisions of this title relating to contracts to sell and to sales 

do not apply, unless so stated, to any transaction in the form of a con
tract to sell or u sale which is intended to operate by way of mortgage, 
pledge, charge or other security. (C. L. 17, §5184; Unif. Act, §75.) 
Comparable provisions.

Uniform Snles Act. §75  (identical).
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81-6-5 . Definitions.
(1) In this title, unless the context or subject matter otherwise 

requires:
"Action” includes counterclaim, set-off, and suit in equity.
"Buyer" means a person who buys or agrees to buy goods, or any 

legal successor in interest of such person.
“Defendant” includes a plaintiff against whom a right of set-off 

or counterclaim is asserted.
“Delivery” means voluntary transfer of possession from one person 

to another.
“Divisible contract to sell or sale" means n contract to sell or a sale 

in which by its terms the price for a portion or portions of the goods 
less than the whole is fixed or ascertainuble by computation.

“Document of title to goods” includes any bill of lading, dock war
rant, warehouse receipt, or order for the delivery of goods, or any other 
document used in the ordinary course of business in the sale or trans
fer of goods as proof of the possession or control of the goods, or 
authorizing, or purporting to authorize, the possessor of the document 
to transfer or receive, either by indorsement or by delivery, goods 
represented by such document.

"Fau lt" menns wrongful act or default.
“ Fungible goods” means goods of which any unit is from its nature 

or by mercantile usage treated as the equivalent of any other unit.
"Future goods” meuns goods to be manufactured or acquired by the 

seller after the making of the contract of sale.
"Goods” includes nil chattels personal, other than things in action 

and money. The term includes emblements, industrial growing crops, 
and things attached to or forming part of the land which arc agreed 
to be severed before sale or under the contract of sale.

“Order,” in sections of this title relating to documents of title, means 
an order by indorsement on the documents.

"Person” includes a corporation or partnership, or two or more per
sons having a joint or common interest.

“ Plaintiff" includes defendant asserting a right of set-off or counter
claim.

"Property” means the general property in goods, and not merely a 
special property.

“ Purchaser” includes mortgagee and pledgee.
“ Purchases” includes taking as a mortgagee or as a pledgee.
“Quality of goods" includes their state or condition.
“Snle" includes a bargain and sale as well as a sale and delivery.
“Seller” means a person who sella or agrees to sell goods, or any 

legal successor in the interest of such person.
“Specific goods” means goods identified and agreed upon at the time 

a contract to sell or a sale is made.
“Value” is any consideration sufficient to support a simple contract. 

An antecedent preexisting claim, whether for money or not, constitutes 
value where goods or documents of title are taken cither in satisfaction 
thereof or as security therefor.
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(2 ) A thing is done “in good faith” within the meaning of this title 
when it is in fact done honestly, whether it is done negligently or not.

(3 ) A person is insolvent within the meaning of this title who either 
has ceased to pay his debts in the ordinary course of business, or can
not pay his debts as they become due, whether he has committed an 
act of bankruptcy or not, and whether he is insolvent within the mean
ing of the federal bankruptcy law or not.

(4) Goods are in a “deliverable state" within the meaning of this 
title when they are in such a state that the buyer would, under the 
contract, be bound to take delivery of them.

(C. L. 17, §5185; Unif. Act, §76.)
Comparable provisions.

Uniform Sales Act, § 70 (identical; 
noting, however, th at in definition of 
"value,” the word "o r"  is inserted, so as 
to be worded in part; “ • • • An ante
cedent or preexisting c laim "; the plural 
" title s"  is also used therein, so as to 
read "  • • • or documents of
titles • • • ”),

1. Contract for work, labor and mate-

This section and 8 1 -1 -5  do not expand 
the law of sales to include a transaction 
which is not a  contract o f sale, such as a 
contract for work, labor and m aterials. 
Sidney Stevens Implement Co. v. Hintze, 
‘12 U. 264, 67 P.2d 6-72.
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CHAPTER 1
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rector.

8 2 -1 -2 . Annual Report to Governor.
62—1 —•!, Witnesses and Subpoena.
6 2 -1 -4 . Definitions.
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Chapter.
82-1-G. Sales Exempted from Chap-
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Necessary Before Sale.

8 2 -1 -8 . Record o f Registrations.
8 2 -1 -9 . Registration by Notification 

— Securities Entitled to.
82 -1 -10 . Id. How Registered— Sus

pension —  Hearing —  Pec,
82 -1 -11 . Registration hy Qualification 

— Fee.
62-1-12 . Issuers to Constitute Direc

tor Process Agent— Service 
of Process.

82-1-13 . Revocation of R e g istra tio n - 
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82-1-14 . Id. R ight of Visitation and 
Inquisition in Commission.

82-1-16 . Registration of Dealers and 
Salesmen.

82-1-18 . Dealers to  Notify Commis
sion of Intended Sales.

82-1-17. Registration of Agents.
82-1-18 . Deulers to  Keep Books of Ac

count.
82-1-19. Id. Commission to Prescribe 

P o m — Examination.
82-1-20. Dealers to  Furnish Custom

ers with Sales Memo.
62-1-21. Refusal and Cancellation of 

Registration of Dealers, 
Salesmen and Agents—  
Grounds.

82 -1 -2 2 . Pleadings in Civil and Crimi
nal Actiona Under Chapter.

82 -1 -23 . Securities Issued for In tan
gible Consideration —  Ea-

82 -1 -24 . Enjoining Fraudulent Prac-

82 -1 -26 . S uIcb in Violation of Chapter 
—  Remedies —• Liability — 
Limitation of Action.

62-1-21), Reregistration of Dealers, 
Salesmen and Agents After 
Revocation.

62 -1 -2 7 . Prosecutions for Violation of 
Chapter.

82 -1 -28 . False Advertising, a Felony.
62 -1 -2 9 . Stock Exchanges to Obtain 

Sanction— Penalty.
82 -1 -30 . Asserting Fulse Claim of 

Registration Forbidden.
62 -1 -3 1 . Commission and Employees 

Forbidden to Recommend 
Securities or Accept Gra
tuities.

62 -1 -3 2 . Expense of Investigations to 
Be Advanced.

82 -1 -33 . Fees.
82 -1 -34 . Id. Disposition of.
82 -1 -35 . Sales by Unauthorized Per

sons and Fraudulent P rac
tices, n Felony.

62 -1 -30 . Sales of Unauthorized Se 
curities, a Felony.

82-1-37 . Violation of Commission's 
Orders— Penalty.

82 -1 -36 . Penalties —  Omnibus Provi
sion.

82 -1 -39 . Perjury and False S tate
ments— Penalty.

82 -1 -40 . Budget.
82 -1 -41 . Review by Courts of Commis

sion's Ruling.

*  Purpose o f Blue Sky Law. The purpose o f our Blue Sky Law  was to prevent 
fraud in the sale o f securities (Harper v. T ri-S ta te  Motors, Inc., 90 U. 212, 214, 6t

[ 4 7 ]
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P.2d 18. rehearing denied ‘.Hi V. 22-\ iW I' J .i  U W (, and to protect purchasers of se
curities against fraud perpetrated tv. \'.elation of net. Mayer v, Rankin, 91 U. 193. 
63 P.2d (511. 110 A. U  R. 837.

Scope and operation of act. Tins act opeiaies only upon such persons and trans
actions as a rc  expresslv, or h\ necessary implication. included within its provisions. 
Andrews v. Chase. 85* l\  7:1. 57 l'.2d 702. afTg on rehearing 89 U. 51. 49 P.2d 938.

Interpretation and construction of act. The Niue Sky Law. being penal, is to 
be strictly  construed, and not extended hv implication. Miller v. S tuart. 09 U. 250, 
258. 253 P. 900: Guaranty Mortg. Co. Wilcox, 02 V. 184. 193, 218 P. 133, 30 A. 
L. R. 1324.

In view of the severe penalties and serious consequences imposed by the net for 
its violation, a particular transaction ought not to In* and will not hr held in violation 
thereof unless it clearly and satisfactorily appears to  contravene th e spirit and 
letter of the law. Penalties and forfeitures will not he implied or adjudged on doubt
ful grounds. The statute, being penal, is to be strictly construed, and not extended 
bv im plication. Miller v Stuart, 89 1'. 25(>. 253 P. 900: Guaranty Mortg. Co. v, 
Wilcox. G2 U. 184. 194. 21S P. 133. 30 A. L. R. 1324.

However, too libera) construction and application of Blue Sky Iaw may defeat its 
own purpose. Guaranty Mortgage Co. v. Wilcox. 02 l ’ . 184. 128 P. 133, 30 A. L. R. 
1324.

82-1-1. Commission— Personnel— Meetings— Seal— Director.
The state securities commission shall consist of the three members of 

the commission of business regulation. The commission shall appoint 
one of its members to be the chairman, and two members of the com
mission shall constitute a quorum. The commission shall have its offices 
in the state capitol. furnished by the state, where all o f its records shall 
be kept. It shall hold weekly meetings on such dates as it may fix. and 
may hold special meetings upon the call of the chairman. It shall keep 
a complete record of the business it transacts, and shall prepare all 
blanks necessary in the conduct of its business. It shall adopt and 
use a seal and file a description and impression thereof in the office of 
the secretary of state. With the approval of the governor it may em
ploy a director at a salary to be fixed by it according to standards 
established by the department of finance and such other sssistants as 
shall be necessary. The director shall qualify by taking the constitu
tional oath of office and by giving bond to the state in such form and 
in such amount as shall be determined by the department of finance, 
conditioned for the faithful performance of his duties. The director 
shall hold office during the pleasure of the commission.

(L. 29, p. 126, § 1.)
History.

As amended by L. 41. 1st Spec. Sess,. 
ch, 29, elT. Ju ly  1. m aking material 
changes in text.

Comparable provisions.
Iowa Code 1939, § 8581.01 ( “Iowa Se

curities Law” ) ;  §8581.02 (vesting ad
m inistration in commissioner of insur
ance. and requiring him to appoint 
superintendent in charge of securities 
department; may also appoint assistants, 
and employ such other officers, a ttor
neys, clerks and employees as urc nec
essary for administration o f the statute).

Cross-references.
Constitutional oath. Art. IV , § 10; offi

cial oaths and bonds, Title 65.

1. Nature o f commission.
The commission is not a court, a l

though exercising quasi-judicial func
tions. but is an administrative board 
exercising on behalf o f the state the 
regulatory powers authorized by the net, 
In re Deseret Mortuary Co., 78 U. 393, 
400, 3 P.2d 207.

82-1-2 . Annual Report to Governor.
On or before the 1st day of October of each year the commission 

shall file in the office of the governor a report containing an accurate
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statement of its work for the preceding fiscal year ending June 30, 
which report shall contain n schedule of all registrations of securities, 
dealers, issuers and salesmen, pending, made, revoked, denied, enjoined 
or suspended, a statement of the receipts and disbursements of the 
commission, and such other facts as may be necessary to a complete 
understanding of its work. (L. 29, p. 126, § 1.)

82-1 -3 . Witnesses and Subpoena.
The commission may issue subpoenas compelling the attendance of 

witnesses and the production of books and papers, and any member may 
administer oaths, and do such other things as may be necessary in the 
investigation of matters properlv coming before it.

(L. 29, p. 126, § 1.)
( ‘m ss-references.

Contempt. 104-13- 16. •

82-1-1 . Definitions.
When used in this chuptcr the following terms shall, unless the con

text otherwise indicates, have the following respective meanings:
(1) "Security” shall include any note, stock, treasury stock, bond, 

debenture or evidence of indebtedness; certificate of interest or partici
pation or certificate of interest in a profit-sharing agreement; certificate 
of. contract for, or any conveyance or other instrument conveying, 
representing, or purporting to convey or represent, an interest or 
any right in, to or under any oil, gas or mining lease or permit; col
lateral trust certificate, preorganization certificate, or preorganization 
subscription; any transferable share, investment contruct, service cer
tificate. burial certificate or burial contract; investment-trust cer
tificates, shares or units, or beneficial interest in or title to property, 
profits or earnings; certificate of membership in, contract or agreement 
given, made or issued by, any corporation, association or organization 
wherein a discount, reduction in price or other advantage, privilege or 
right in or to the purchase of merchandise are held out or agreed to be 
given or made; and any other instrument commonly known as a secu
rity. including any plan or scheme wherein townsites, town lots, or 
acreage, or any other land division in fee or in leasehold shall be used 
in connection with the gift or sale of any security as herein defined.

(2) "Person” shall include u natural person, a corporation created 
untier the laws of this or any other state, country, sovereignty, or 
political subdivisi j r  thereof, a partnership, an association, a joint stock 
company, a trust and any unincorporated organization. As used herein 
the term “trust” shall include a common law trust, but shall not include 
a trust created by will, or by a court, or any public charitable trust.

(3) "Sale” shall include every disposition, or attempt to dispose, of 
a security or interest in a security for value. Any security given or 
delivered with, or as a bonus on account of. any purchase of securities 
or any other thing shall be conclusively presumed to constitute a part of 
the subject of such purchase, and to have been sold for value. “Side" 
shall also include an exchange, an attempt to sell, an option to purchase, 
a solicitation of a sale, a subscription or an offer to sell, directly or by 
an agent, or by a circular, letter, advertisement or otherwise.
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(4) “Dealer” shall include every person, other than a saleaman, who 
in this state engages, either for all or part of his time, directly or 
through an agent, in the business of selling any securities issued by 
another person, or of purchasing or otherwise acquiring such securities 
from another for the purpose of reselling them, or of offering them for 
sale to the public, or of offering. buying, selling or otherwise dealing or 
trading in securities as agent or principal for a commission or at a 
profit, or who deals in futures or differences in market quotations of 
prices or values of any securities, or accepts margins on purchases or 
sales or pretended purchases or sales of such securities; provided, that 
the word "dealer" shall not include a person having no place of business 
in this state who sells or offers to sell securities exclusively to brokers 
or dealers actually engaged in buying and selling securities as a busi
ness. or to a person not engaged in the regular business of dealing in 
stocks, bonds or other securities for himself or for a corporation, if 
there is no participation in a commission either by division or through 
reduction.

(5 ) “Issuer” shall mean and include every person who proposes to 
issue, has issued or shall hereafter issue any security as hereinbefore 
defined, including any person who sells or offers for sale any security 
taken in payment of any mining claim, oil or gus lease, permit or con
tract. town lots or acreage, or any patent either issued or applied for, 
and any natural person who acts ns a promoter for and on behalf of a 
corporation, trust or unincorporated association or partnership of any 
kind.

(6 ) “Salesman” shall include every natural person, other than a 
dealer or agent, employed, appointed or authorized by an issuer, or em
ployed, appointed or authorized by a dealer, to sell securities in any 
manner in this state. The partners of a partnership and the executive 
officers of a corporation or other association registered as a dealer shall 
not be deemed salesmen within the meaning of this definition.

(7 ) “Agent” shall mean and include every person, other than a 
dealer or salesman, who sells or offers for sale any security as herein 
defined that is being, has been or may be offered by an issuer, including 
the partners of a partnership and the executive officers of a corpora
tion or other association that shall sell or offer for sale any security as 
herein defined.

(8 ) "Commission” shall mean the state securities commission.
(L. 29, p. 126, § 2 .)

Com parable provisions.
Cal. Cion. Laws, Act 3M4. § 1  ( '‘Cor

porate Securities Act” ) ;  t) 2 (defining 
term s used in the act).

Iowa Code 1939, §8681.03 (aubd. 1 is 
sim ilar to  aubd. (1) herein; suhd. 2 is 
substantially identical with aubd. (2) 
herein; auhd. 3 includes provision sub
stantially identical with sued. (3 ) herein; 
suhd. 4 includes provision substantially 
idenlicul with suhd. (4 )  herein, except 
thnl Ihe concluding four lines are 
omitted, the subdivision thus concluding 
with the words: “ *  • * actually en

gaged in buying und selling securities as 
u business” ; “issuer” includes every per
son who proposes to  issue, has issued, or 
shall hereafter issue any security, as well 
as any natural person who actB as pro
moter; subd. 6 is substantially the same 
ns suhd. (ft) herein).

See also Mich. Stats. Ann. § 19.741 et

(3) does not Include a g ift 
use o f  the use of the words 

Therefore un agreement
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with a statistician  to promote the dis
position o f such stock is not in violation 
of this section of the Blue Sky law . 
And fact that it whs understood at time 
of g ift th a t there would lie an assess
ment, does not transform transaction 
into sale, where donees were not liable 
to pay said assessment. Andrews v. 
Chase, HD U. 51, 41) I\2d 938, rehearing 
denied 89 U. 73. 57 P.2d 702.

Agreement to  subscribe for part o f in
crease in stock held purchase and sale 
within form er act, notwithstanding that 
agreement was culled a subscription 
agreement, so th at where going invest
ment corporation hud not secured per
mission or license, it could not recover 
on note given for purchase of such stock. 
Ciuarentv Mortgage Co. v. Wilcox, (12 U. 
184. 12H P. 133. ::0 A. I.. R. 1324.

Where sugar corporation inaugurated 
a stock-selling campaign confined to 
beet growers, fact th at subscriptions 
were limited to such growers did not 
tukc such transactions out o f  category 
of sales. National Bank of the Republic 
v. Price, lift U. ft7, 234 P. 231.

2. "D ealer."
Allegations in suit to  hold surety on 

bond of securities dealer liable for fraud 
of dealer in sale o f stock were sufficient 
to characterize transaction complained 
of as having been made by dealer while 
acting as a dealer within meaning of 
Blue Skv Ijiw . Mayer v. Rankin, 91 U. 
193, 153 P.2d f i l l .  110 A. L. R. 837. 3

3. G ifts » f  securities.
Subdivisions (4 ) and (6) of th is section

do not apply to securities which are 
given away. And even though it was 
understood Ihnt there would be an as
sessment on the stock, this would not 
moke the transaction a sale , where 
donees were not liable to pay assess
ment. Andrews v. Chase, 89 U. 61, 49 
P.2d 938, rehenring denied 89 U. 73, 67 
P.2d 702.

I. "Investment company."
Investment company under form er 

statute helil one that sold its own stock 
ami did not engage in business of stock 
selling as dealer iliiL National Bank of 
the Republic v. Price, «6 U. 67, 234 P. 
231. And see Guaranty Mortg. Co. v. 
Wilcox. 02 U. 184, 193, 218 P. 133, 30 
A. L. R. 1324.

Decisions from other Jurisdictions.

Corporate securities acts, which are 
frumed us is the California law, are not 
in violation of the equal protection 
clause of the Federal Constitution. 
Barnhill v. Young. 4I> F.2d 804.

Percentage royulty assignments were 
held to lie “securities"; and also to have 
been "issued." both in the popular and 
legal senses of th at term. Cecil B . Do 
M'llc Productions, Inc. v. Woolcry, fil 
F.2d 45.

—  Californio.
Corporutc Securities Act is not uncon

stitutional. People v. Yunt, 2G Cul. 
App. 2d 725. 80 P.2d 6015.

.hiry was warranted in finding th at 
corporation was sim ply a means used, by 
those in control thereof, to assist them 
in selling worthless stock to the public; 
and. under circumstances such as were 
disclosed by the evidence, a sale of stock 
without permit violated the Corporate 
Securities Act. People v. Allen, 47 Cal. 
App. 2d 736. 118 P.2d 927.

The element of selling or issuing a se
curity pluys no part in the statutory 
definition of a security. People v. M ar
vin. 48 Cal. App. 2d 180, 119 P.2d 413.

Shares of capital in a common-law 
trust held “stock” within meaning of 
Blue Skv taw . Wagner v. Kelso, 196 
Iowa 969, 193 N. W. 1.

A. I.. R. notes.
Blue sky laws, 87 A. L. R. 42.

82-1-5 . Securities Exempted from Chapter.
Except as hereinafter otherwise expressly provided, the provisions 

of this chapter shall not apply to any of the following classes of 
securities:

(1) Any security issued or guaranteed by the United States or any 
territory or insular possession thereof, or by the District of Columbia, 
or by any state or political subdivision or agency thereof.

(2) Any security issued or guaranteed by any foreign government 
with which the United States is, at the time of sale or offer of sale 
thereof, maintaining diplomatic relations, or by any state, province, or 
political subdivision thereof having the power of taxation or assess
ment.

(R) Any security issued by a national bank or by uny federal land 
bank or joint stock land bank or national farm loan association under
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the provisions of the Federal Farm Loan Act of July 17, 1916, or by any 
corporation created or acting as an instrumentality of the government 
of the United States pursuant to authority granted by the congress 
of the United States; provided, that such corporation is subject to su
pervision or regulation by the government of the United States.

(4) Any security issued, or guaranteed either as to principal, in
terest or dividends, by a corporation owning or operating a railroad or 
any other public service utility, provided that such corporation is sub
ject to regulation or supervision as to the issue of its own securities by 
a public commission, board or officer of the government of the United 
States, or of any state, territory or insular possession thereof, or of 
any municipality located therein, or of the District of Columbia, or of 
the Dominion of Canada or nny province thereof; also equipment notes 
or bonds based on chattel mortgages, leases, or agreements for condi
tional sale, of cars, motive power or other rolling stock mortgaged, 
leased or sold to, or furnished for the use of or upon, a railroad or other 
public service corporation; und also equipment trust certificates or 
equipment notes or bonds where the ownership or title of such equip
ment is pledged or retained in accordance with the provisions of the 
laws of the United States or of any state or of the Dominion of Canada 
to secure the payment of such equipment trust certificates, bonds or 
notes; also bonds, notes or other evidences of indebtedness issued by a 
holding corporation and secured by collateral consisting of any securi
ties hereinabove in this subdivision described, provided the collateral 
securities equal in fair value at least one hundred twenty-five per cent 
of the par value of the bonds, notes or other evidence of indebtedness 
so secured.

(5) Any security issued by a corporation organized exclusively for 
educational, benevolent, fraternal, charitable or reformatory purposes 
and not for pecuniary profit, no part of the net earnings of which in
ures to the benefit of nny private stockholder or individual.

(6) Any security issued by n stutc bank, trust company or savings 
institution incorporated under the laws of, and subject to the examina
tion, supervision and control of, any state or territory of the United 
States or of any insular possession thereof.

(7) Negotiable promissory notes or commercial paper; provided, 
such notes or commercial puper matures in not more than twelve 
months from date of issue and shall be issued within three months 
after the date of sale.

(H) Any security, other than common stock, outstanding and in the 
hands of the public for a period of not less than five years, upon which 
no default in payment of principal, interest or dividends exists, and 
upon which no such default has occurred for a continuous immediately 
preceding period of five years.

(9) Securities appearing in any list of securities dealt in on any 
recognized and responsible stock exchange which has been previously 
approved by the commission, if such securities have been so listed pur
suant to official authorization by such exchange, and also all securities 
senior to any securities so listed, and evidences of indebtedness guaran
teed by companies any stock of which is so listed; such securities to be 
exempt only so long as such listing shall remain in effect; provided.
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that the state securities commission at any time within its discretion 
may suspend or revoke this exemption in so fur as it may have appli
cation to any particular security or securities, and to that end any and 
all securities coming exclusively within the provisions of this subdivi
sion shall for all purposes of suspension, revocation or prohibition be 
deemed a registered security as provided for under section 82-1-9.

(L. 29, p. 126, § 3 .)
Comparable provisions.

Cnl. Gen. Ijiw s . Act 3814, § 2 (sulul. I>,
1 is similar to subil. (1 ) herein; subd. b,
2 includes provision identical with subd. 
(2 ) herein, but coupled with following: 
"which security is recognised a t  the 
time it is offered or sold in th is state ns 
u valid obligation by such foreign gov
ernment or by such state, province, or 
political subdivision thereof issuing the 
same; sulxl. h, 3 is siniilar to  subd. (it) 
herein; other exempted securities are, 
inter olin, those issued by or represent
ing an interest in or direct obligation 
of n Mute bank, trust company, or sav
ings institution incorporated under laws 
of California; securities whose issuance 
bus been authorized by California rail- 
roud commission or by in terstate com
merce commission; securities issued by 
building and loan association subject to 
supervision of building und loan commis
sioner: securities issued by insurance 
companies subject to jurisdiction of in
surance commissioner).

Iowa Code 1939, § 8581.(14, as  amended 
by Laws o f  11)41 (enumerating securities 
to which the provisions of the Btstute 
do not apply).

1. Applicability of law.
Provision of form er statute thut act 

should not apply to commercial paper

duo not more than three years from  date 
did not upply to noteB in favor o f  a  cor
poration for stock, but rather applied to 
notes issued und sold and negotiated by 
a corporation. Nutionnl Bank of the 
Republic v. Price, 55 U. 57, 234 P. 231.

Decisions from other jurisdictiona.
—  Iowa,

German sta le of Hamburg held not a 
"foreign government” within the mean
ing of the provision of the Blue Sky Law 
thut such law shall not apply to securi
ties o f any foreign government. Zapf 
v. Ridenour. 11)8 Iowa 1006, 200 N, W. 
618.

Provision of Securities Law, exem pt
ing securities "issued or guaranteed” by 
federal or state governments or any po
litical subdivision or agency thereof 
must be construed in disjunctive as ex
empting any such securities either issued 
or guaranteed by government or politi
cal subdivision. Ballard-Hnssctt Co. v. 
Miller. 21') Iowa 1066, 260 K. W. 65.

A. L. It. notes.
Tux or fee on or in respect o f federal 

bind bank's loans or securities, 20 A, L. 
It. 4.

82-1-6. Sales Exempted from Chapter.
Except ns hereinafter expressly provided, the* provisions of this chap

ter shall not apply to the sale of any security in any of the following 
cases;

(1) Sales at any judicial, executor’s, administrator’s, guardian's or 
conservator’s sale, or at any sale by a receiver or trustee in insolvency 
or bankruptcy.

(2) Sales by or for the account of a pledge holder or mortgagee sell
ing or offering for sale or delivery in the ordinary course of business, 
und not for the purpose of avoiding the provisions of this chapter, to 
liquidate a bona fide debt, a security pledged in good faith as security 
for such debt.

(3) An isolated transaction in which any security is sold, offered 
for sale, subscription or delivery by the owner thereof, or by his repre
sentative for the owner’s account; such sale or offer for sale, subscrip
tion or delivery not being made in the course of repeated and successive 
transactions of a like character by such owner or on his account by 
such representative, and such owner or representative not being the 
underwriter of such security. The provisions of this subdivision shall
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not apply in any case of sale where the issuer shall have taken the 
entire stock of a company in payment for mining claims, patent rights, 
copyrights, trade-marks, process, lease, formula, oil leuse, good will or 
any other property right or any other tangible or intangible asset which 
mny be construed as a promotion interest, or where funds received from 
the sale of such security may be used directly or indirectly for develop
ment purposes,

(4) The distribution by a corporation, actively engaged in the busi
ness authorized by its charter, of capital stock, bonds or other securi
ties to its stockholders or other security holders as a stock dividend or 
other distribution out of earnings or surplus; or the issue of securities 
to the security holders or other creditors of a corporation in the process 
of a bona fide reorganization of such corporation made in good faith 
and not for the purpose of avoiding the provisions of this chapter, 
either in exchange for the securities of such security holders or claims, 
patent rights, copyrights, trade-marks, partly in exchange for the se
curities or claims of such security holders or creditors; or the issue of 
increased capital stock of a corporation sold or distributed by it entirely 
among its own stockholders, where no commission or other remunera
tion is paid or given directly or indirectly in connection with the sate 
or distribution of such increased capital stock.

(5) The sale, transfer or delivery to any bank, suvings institution, 
trust company or insurance company, or to any corporation or to 
any broker or dealer; provided, that such broker or dealer is actually 
engaged in buying and selling securities us a business,

(6) The transfer or exchange between corporations of their own 
securities in connection with a consolidation or merger of such corpora
tions.

(7) Sales of bonds or notes secured by mortgage upon real estate, 
where the entire mortgage together with all the bonds or notes secured 
thereby are sold to a single purchaser at a single sale, the purchaser 
not being an underwriter or dealer, or purchasing for an immediate re
distribution to the public.

(8) Sales of stock of domestic corporations to enforce payment of 
delinquent assessments thereon, where such sales are made by the do
mestic corporation which has issued the stock being sold and where 
such sales are made exclusively at public auction pursuant to the delin
quent stock-ussessment laws of this state, in good faith, in the ordinary 
course of business and not for the purpose of evading the provisions of 
this chapter.

(9) The sale, assignment, transfer or cxehungc by a natural person 
of any security issued and delivered by a corporation which at the 
time of such issue is lawfully qualified to do business in this state and 
at the time of such sale, assignment, transfer or exchange is in actual 
bona fide existence and actually engaged in the transaction of the 
principal business provided for by its articles of incorporation, if such 
natural person is a resident citizen of this state and the bona fide owner 
of such security and it has been continuously since the time of its is
suance outstanding in the hands of the public; provided, that any such 
sale, assignment, transfer or exchange shall be instituted and consum
mated only by the owner thereof without the intervention of any agent
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other than an agent duly registered by the commission at the time of 
such sale, assignment, transfer or exchange; and provided further, that 
the commission at any time within its discretion may suspend or revoke 
this exemption in so far as it may have application to any particular 
security, and to that end any and all securities coming exclusively 
within the provisions of this section shull for all purposes of suspension, 
revocation or prohibition be deemed a registered security as provided 
for in sections 82 -1 -9  and 82-1-10. (L. 29, p. 126, §4 .)
Comparable provisions.

Ciil. Gen, Laws, Act 8814, § 2 (subd. 
e, 1 is iitcnticai with subd. (1 )  herein 
except that conservator’s sale is not men
tioned ; subd. c, 2 is substantially identi
cal with subd. (2) herein; subd. c, 2 is 
sim ilar to the first sentence in subd. (•'()

lowu Code 1999. § 8581.06, as amended 
by Law s of 1041 (enumerating sales to 
which the provisions of the stulule do 
not npplyl.

1. Subdivision (3 ).
The supreme court is not bound by the 

findings of the tr ia l court that the sale 
came under subdivision <9) of this sec
tion, where there is no competent evi
dence to support them, although if there 
is evidence to support such a finding, 
reviewing court will accept it. Harper 
v. T ri-S ta te  Motors, Inc., DO U. 212, 222, 
58 P.2d 18, rehearing denied 00 U. 220, 
0:1 P.2d 1050.

2. Subdivision ( I ) .
I f  it  is claimed thul the transaction 

came under subdivision (4 ) of this sec
tion, it  must be shown th a t corporation 
was distributing shares to its stock
holders ns a stock dividend out of earn 
ings or surplus, or th at it was increasing 
its cnpital stock as therein provided, 
H arper v. T ri-S ta te  Motors, Inc., 00 U. 
212, 221. 58 P.2<l 18. rehearing denied 
90 U . 220. 09 P.2d 106G.

Decisions from other jurisdictions.
—  Iowa.

In prosecution under indictment charg
ing defendant with sale of stock to 
named person in violation of Securities 
Act, defendant's contention th at Securi
ties Act placed upon defendant burden 
o f proving that sale was exception to 
act, und that the state should have had 
the burden o f negativing such exception, 
was without merit, where trial court 
gave instruction which emphasised fact 
th at isolated transaction would not be a 
violation of law, und general instructions 
given in reference to burden of proof, 
reasonable doubt, etc., clearly placed 
upon state the burden o f proving that 
sale to person mentioned in indictment 
was not an isolated transaction and did 
not come within exemptions provided in 
act. S ta te  v. Dunlev, 227 Iowa 1085, 
290 N. \V. 41.

A. I.. It. notes.
Constitutionality, construction and ap

plication of statutes which forbid or 
otherwise regulate compensation for or
ganising corporation, procuring subscrip
tion for stoea or selling its securities, 115 
A. L. It. I ‘K>2; legal aspects of transac
tions in securities “when issued" or 
"when, ns und if” issued. 88 A. L. R. 911; 
market manipulation of securities, 115 A. 
I.. R. 271.

82-1-7 . Rcghitration of Securities— Necessary Before Sale.
No securities, except of a class exempt under any of the provisions 

of section 82-1 -5  or unless sold in any transaction exempt under any of 
the provisions of section 82-1 -6 , shall be sold within this state unless 
such securities shall have been registered by notification or by qualifi
cation as hereinafter defined.
Comparable provisions.

Iowa Code 1999, § 8581.00 (includes 
substantially the same provision, except 
that word "notification" is not used, thus 
reading in p art: *' • • *  unless such
securities shall have been registered by 
qualification us hereinafter defined” !.  I.

I. Foreign contracts.
T h is  section does not apply to contract 

made and entered into in another state. 
United S tates Rond & Finance Corp. v. 
National Building & Loan Ass’n of

(L. 25, p. 171, § 6 .)
America, 80 U. (52. «4, 12 P.2d 758. re
hearing denied 80 U. 70, 17 P.2d 298.

2. Co-operative associations.
A corporation in nature of a co

operative organization, organized pri
m arily to grow beets and manufacture 
beet sugar, in which no one could Acquire 
capital stock unless agreeing to raise 
sugar liocts for company, had no right 
to sell stock except by authority of se
curities commission and under its super
vision and in accordance with its regula-
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lions, Nutionul Bunk of the Republic 
v. Price, 06 U. 67. 234 P. 231.

.7. Unlicensed agent.
Sale of securities by unlicense<l agent 

does not render sale of licensed securities 
invulid, since net does not require licens
ing of ugents but merely payment of fee 
by them (6 2 -1 -1 7 ) , there heing no pro
hibition against nor penalty provided for 
sole by unlicensed agent. Miller v.
Stuart, 69 U. 260, 263 P. 900. overruling 
National Bank o f  the Republic v. Price,
06 U. 67, 234 P . 231.

82-1-8. Record of Registrations.
A record of the registration of securities shall be kept in a register 

of securities to be kept in the office of the commission, and in such regis
ter shall also be recorded any orders entered by the commission with 
respect to such securities. Such register and nil information with re
spect to the securities registered therein shall be open to public 
inspection. (L. 25, p. 171, § 5.)
Comparable provisions. “commissioner o f insurance” used in lieu

Iowa Code 1939, §8661,06 (includes of "commission” ), 
substantially identical provision; term

82-1-9. Registration by Notification— Securities Entitled to.
The following classes of securities shall be entitled to registration by 

notification in the manner provided in the next succeeding section;
(1 ) Securities issued by a corporation, partnership, association, com

pany, syndicate or trust owning a property, business or industry which 
has been in continuous operation not less than three years and has 
shown during a period of not less than two years nor more than ten 
years next prior to the close of its last fiscal year preceding the offering 
of auch securities average annual net earnings, after deducting all prior 
charges not including the charges upon securities to be retired out of 
the proceeds of sale as follows:

(a) In the case of interest-bearing securities, not less than one and 
one-balf times the annual interest charge thereon and upon all other 
outstanding interest-bearing obligations of equal rank.

(b) In the case of preferred stock, not less than one and one-half 
times the annual dividend requirements on such preferred stock and 
on all other outstanding stock of equal rank.

(c) In the case of common stock, not less than six per cent on all 
outstanding common stock of equal rank, together with the amount 
of common stock then offered for sale reckoned upon the price at which 
such stock is then offered for sale or sold.

(2) Bonds or notes secured by a first mortgage upon agricultural 
lands used and valuable principally for agricultural purposes (not in
cluding oil, gas or mining property or leases), or upon city or town 
real estate or leaseholds situated in any state or territory of the United 
States or in the District o f Columbia or in the Dominion of Canaria as 
follows;

(a) When the mortgage is a first mortgage upon such agricultural 
lands and the aggregate face value of such bonds or notes, not in

4. Sale of bonds by unlicensed agent.
Sale of lunda licensed upon condition 

th a t they would be full collateral for any 
unpaid portion o f notes given in payment 
is not void where note is (riven by buyer 
tnakintr him personally oml uncondition
ally liable, if license is still in effect, 
though such conduct may provide 
grounds for its revocation. Miller v. 
S tun rl, 69 U. 250, 253 P. 900.
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eluding interest notes or coupons, secured thereby does not exceed fifty 
per cent of the then fuir market value of said lands plus fifty per cent 
of the value of any improvements thereon.

(b) When the mortgage is a first mortgage upon city or town real 
estate and the aggregate face value of such bonds or notes, not including 
interest notes or coupons, secured by such real estate does not exceed 
fifty per cent of the then fair market value of such mortgaged real es
tate, including any improvements appurtenant thereto, and when said 
mortgaged property is used principally to produce through rental a net 
annual income, or has an established rental value, after deducting 
operating expenses and taxes, at least equal to the umiual interest plus 
not less than three per cent of the principal of said mortgage indebted
ness. The term “mortgage” shall include a deed of trust to secure a 
debt. (L. 29, p. 126, § 6 .)

82-1-10. Id. How Registered— Suspension— Hearing— Fee.
Securities entitled to registration hy notification shall be registered 

by the filing by the issuer, or by any registered dealer interested in 
the sale thereof, in the office of the commission of a statement with 
respect to such securities containing the following:

(1) Name of issuer.
(2) A brief description of the security including amount of the issue.
(3 ) Amount of securities to be offered in this state.
(4 ) A brief statement of the facts which show that the security falls 

within one of the classes in section 8 2-1 -9  defined,
(5) The price at which the securities are to be offered for sale.
In the case of securities falling within the class defined by subsection

(1) of section 82-1-9 , if the circular to be used for the public offer
ing is not filed with the statement, a copy of such circular shall be filed 
in the office of the commission within two days thereafter or within 
such further time as the commission shall allow.

In the case of securities falling within the class defined by subsection
(2) of section 82-1-9 . the circular to be used for the public offering 
shall be filed with the statement.

The filing of such statement in the office of the commission and the 
payment of the fee hereinafter provided shull constitute the registra
tion of such security. Upon such registration such securities may be 
sold in this state by any registered dealer giving notice in the manner 
hereinafter provided in section 82-1-16 , subject, however, to the 
further order of the commission as hereinafter provided.

If at any time in the opinion of the commission the information con
tained in the statement or circular filed is misleading, incorrect, inade
quate or incomplete, or the sale or offering for sale of the security may 
work or tend to work a fraud, the commission may require from the 
person filing such statement such further information as may in its 
judgment be necessary to establish the classification of such security as 
claimed in said statement or to enable the commission to ascertain 
whether the sale of such security would be fraudulent, or would result 
in fraud; and the commission may also suspend the right to sell such 
security pending further investigation by entering an order specifying
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the grounds for such action, and by notifying personally, by mail, tele
phone or telegraph, the person filing such statement and every regis
tered dealer who shall have notified the commission of an intention to 
sell auch security. The refusal to furnish information required by the 
commission, within a reasonable time to be fixed by the commission, 
shall be a proper ground for the entry of such order of suspension. 
Upon the entry of any such order of suspension no further sules of 
such security shall be made until the further order of the commission.

In the event of the entry of such order of suspension, the commission 
shall upon request give a prompt hearing to the parties interested. 
If no hearing is requested within a period of twenty days from the 
entry of such order, or if upon such hearing the commission shall deter
mine that any such security does not fall within a class entitled to regis
tration under section 82-1-9 or that the sale thereof would be 
fraudulent or would result in fraud, it shall enter a final order prohibit
ing sules of such security, with its findings with respect thereto; 
provided, that if the finding with respect to such security is that it is 
not entitled to registration under section 82-1-9, the applicant may 
apply for registration by qualification by complying with the require
ments of section 82-1-11. If, however, upon such hearing the commis
sion shall find that the security is entitled to registration under section 
82-1-9 and that its sale will neither be fraudulent nor result in fraud, 
it shall forthwith enter an order revoking such order of suspension, 
and such security shall be restored to its status us a security registered 
under said section 82-1-9  as of the date of such order of suspension.

At the time of filing such statement the applicant shall pay to the 
commission a fee of ?1. (L. 29, p. 126, § 6.)
1. Words nnd phrases defined. investigation and is so styled in the art.

The word "houring” us used in this In re Deseret Mortuary Co,, 78 U. 
section does not signify a tr ia l as that inn, 8 P.2<l 2H7. 
word is ordinarily understood, hut is an

82-1-11. Registration by Qualification— Pee.
All securities required by this chapter to be registered before being 

sold in this state, and not entitled to registration by notification, shall be 
registered only by qualification in the manner provided by this section.

The commission shall receive and act upon applications to have se
curities registered by qualification and may prescribe forms on which 
it may require such applications to be submitted. Applications shall be 
in writing, signed by the applicant and sworn to by any person having 
knowledge of the facts, and filed in the ollice of the commission, and 
may be made either by the issuer of the securities or by any registered 
dealer desiring to sell the same within this state.

The commission may require the applicant to submit to the commis
sion the following information respecting the issuer, and such other 
information as it may in its judgment deem necessary to enable it to 
ascertain whether such securities shall bo registered pursuant to the 
provisions of this section :

(1) The names and addresses of the directors, trustees and officers, 
if  the issuer is a corporation or association, or trust organized or
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existing under the common law, as hereinbefore defined, of ull part
ners, if the issuer is a partnership, and of the issuer, if the issuer is an 
individual.

(2 ) The location of the issuer's principal business office, and princi
pal office in this state, if any.

(3) The purposes of incorporation, if incorporated, and the general 
character of the business actually to be transacted by the issuer, and 
the purpose of the proposed issue.

(4 ) A statement of the capitalization of the issuer; u balance sheet 
showing the amount and general character of its assets and liabilities 
on a day not more than sixty days prior to the date of filing such bal
ance sheet; a detailed statement of the plan upon which the issuer 
proposes to transact business; a copy of the security for the registra
tion of which application is made: and a copy of all circulars, 
prospectuses, advertisements or other descriptions of such securities 
then prepared by or for such issuer, or by or for such applicant, if  the 
applicant shall not be the issuer, to be used for distribution or publi
cation in this state.

(5 ) A statement of the amount of the issuer’s income, expenses and 
fixed charges during the last fiscal year, or, if in actual business less 
than one year, for such time as the issuer has been in actual business.

(6) A statement showing the price at which such security is pro
posed to be sold, together with the maximum amount of commission or 
other form of remuneration to be paid in cash or otherwise, directly 
or indirectly, for or in connection with the sale or offering for sale of 
such securities.

(7) A detailed statement showing the items of cash, property, serv
ices, patents, good will and any other consideration for which such se
curities have been or are to be issued in payment.

(8 ) The amount of capital stock which is to be set aside and disposed 
of as promotion stock, and a statement of all stock issued from time to 
time as promotion stock.

(9 ) I f  the issuer is a corporation, there shall be filed with the ap
plication a certified copy of its articles of incorporation with all amend
ments, and of its existing by-laws, if not already on file in the office of 
the secretary of state. I f  the issuer is a trustee, there shall be filed 
with the application a copy of all instruments by which the trust is 
created or declared and in which it is accepted and acknowledged. If 
the issuer is a partnership or an unincorporated association, or joint 
stock company, or any other form of organization whatsoever, there 
shall be filed with the application a copy of its articles of partnership 
or association and all other papers pertaining to its organization, if 
not already on file in the office of the secretary of stnte.

All of the statements, exhibits and documents of every kind required 
by the commission under this section, except properly certified public 
documents, shall be certified by the oath of the applicant or of the 
issuer in such manner and form as may be required by the commission.

With respect to securities required to be registered by qualification 
under the provisions of this section, the commission may by order duly
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recorded fix the maximum amount of commission or other form of re
muneration to be paid in cash or otherwise, directly or indirectly, for or 
in connection with the sale or offering for sale of such securities.

At the time of filing the foregoing information the applicant shall 
pay to the commission a fee of one-tenth of one per cent of the aggre
gate par value of the securities to be sold in this state, but in no case 
shall such fee be less than $10 nor more than $200. In case of stock 
having no par value, the price at which such stock is to be offered to 
the public shall be deemed to be the pur value of such stock.

If  upon examination of uny application the commission shall find 
that the sale of security referred to therein would not be fraudulent or 
tend to work a fraud upon the purchaser, and that the enterprise or 
business of the issuer is not based upon unsound business principles, it 
shall, upon the payment of the fee provided in this section, record the 
registration of such security in the register of securities, and there
upon such security so registered may be sold by the issuer, by any reg
istered agent or any registered dealer who has notified the commission 
of his intention so to do in the manner provided in section 82-1-16, 
subject, however, to the further order of the commission us hereinafter 
provided. Such registrations shall be valid for a period of one year 
from the date of entry in the register of securities, unless sooner can
celed, suspended or revoked by the commission for good cause after 
notice to the issuer of the security. (L. 25), p. 126, §7 .)

Comparable provision*).
Iowa Code 19:10, § 8581.07, as amended 

by Laws of 11141 (all securities required 
by statute to be registered before being 
sold in Iowa shall be registered only by 
qualification in manner provided herein).

Cross-references.
Fulse reports us crime, 1011-12-6. 1

1. Scope and operation of act.
This section clearly indicates a legis

lative intent to make its provisions ap
plicable only to offers to sell and sales 
made within the State  of U tah : the sta t
ute can have no extraterritorial effect. 
United S tates Pond & Finance Corp. v.

National building & Loan Ass'n of 
America, 80 U. 62. 12 P.2«l 758. aff'd on 
rehearing 80 V. 70, 17 P.2d 2:18.

Decisions from other jurisdictions.
—  Iowa.

Secretary of sta te  may refuse regis
tration of security if , in his opinion, it is 
unfair, unjust or inequitable, and it is 
not essential thut it be fraudulent; thus 
stundurds may be established upon which 
to buso opinion, such us his order fixing 
lim it of “loading charge" upon u secu
rity. Independence Fund o f North 
America v. Miller. 226 town 1101, 285 
N. W. 620.

82-1-12. Issuers to Constitute Director Process Agent—Service of 
Process.

Upon any application for registration by notification made by un is
suer, and upon any application for registration by qualification made by 
an issuer or registered dealer, where the issuer is not domiciled in this 
state, there shall be filed with such application the irrevocable written 
consent of the issuer that actions growing out of the violation of any 
provision of this chapter may be commenced agninst the issuer in the 
proper court of any county in this state in which a cause of action may 
arise, or in which the pluintiff muy reside, by the service of any process 
or pleading authorized by the laws of this state on the director of the 
state securities commission, said consent stipulating and agreeing that 
such service of such process or pleadings on such director shall be
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taken and held in all courts to be us valid and binding as if due service 
had been made upon the issuer personally. Such written consent shall 
be authenticated by the seal of the issuer, if a corporation having a 
seal, and by the acknowledged signature of a member of a copartner
ship or company, or by the acknowledged signature of any officer of an 
unincorporated association, if it is such an association. It shall be 
duly authorized by resolution of the board of directors, trustees or 
managers of such corporation or association, and shall in such case be 
accompanied by a duly certified copy of the resolution of the board of 
directors, trustees or managers of the corporation or association au
thorizing the officers to execute the same. In cuse any process or plead
ing mentioned in this chapter is served upon the director, it shall be by 
duplicate copies, one of which shall be filed in the office of the commis
sion and the other immediately forwarded by registered mail to the 
person aguinst whom such process or pleading is directed.

(L. 25, p. 171, § 8 .)
Comparable provisions.

lowu Code 1039, 8 8681.09 as amended 
by Lows o f 1941 (commences with the 
following quoted amendatory language: 
"Upon uny implication for registration 
under this Chapter where the issuer 
functions or intends to function ns a 
dealer in the manner permitted by Sec
tion S5K1.I1 und such issuer is not domi

ciled in this state, there shall be filed 
with such application the irrevocable 
written consent"; the remainder of the 
section is substantially identical with the 
Utah provision).

Cross-reference*.
Constitutional requirements, Const. 

A rt. X II , g 9.

82-1-13. Revocation of Registration— Grounds.
The commission may revoke the registration of any security by en

tering an order to that effect, with its findings in respect thereto, if 
upon examination into the affairs of the issuer of such security it shall 
appeur:

(1 ) That the issuer is insolvent; or,
(2 ) That the issuer has violated any of the provisions of this chap

ter, or any order of the commission of which such issuer has had 
notice; or,

(3 ) That the issuer has been or is engaged or is about to engage in 
fraudulent transactions; or,

(4) That the issuer is in any other way dishonest, or has made any 
fraudulent representations in any prospectus or in any circular or other 
literature that has been distributed concerning the issuer or its securi
ties; or,

(5) That the issuer is of bad business repute; or,
(6 ) That the issuer does not conduct his business in accordance with 

luw; or.
(7 ) That the affairs of the issuer are in an unsound condition; or,
(8 ) That the enterprise or business of the issuer is not based up(gi

sound business principles. (L. 25, p. 171, § 9 .)
Comparable provisions.

Iowa Code 1939. £8681.10 (includes 
substantially the same provision; “The 
commissioner o f insurance may refuse or 
revoke the registration of any security

1. Words and phrases defined.
Certainly the issuer mentioned in thi« 

section would be regarded ns a “person 
directly alfectcd and aggrieved” within 
the meuning of 82-1-41 . See In rc 
Deseret Mortuary Co., 78 U. 393, 400 
3 P.2d 2(!7.
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2. Kvidence.
In action in rescind sulc of corporate 

stock on ground of fraudulent represen
tations as to condition of compnny, re
port o f state uuditor or audit made liy

stale banking department was not ad
missible in evidence on theory th a t they 
were public records. Wilson v. Guar
anteed Securities Co., 82 U. 224, 231, 23 
P.2d 921.

82-1-11. Id. Right of Visitation and Inquisition in Commission.
In making such examination the commission shall have access to, end 

may compel the production of, all the books and papers of such is
suer, and may administer onths to and examine the officers of such 
issuer or any other person connected therewith relating to its business 
and affairs, and may ulso require a balance sheet exhibiting the assets 
and liabilities of any such issuer or its income statement, or both, to be 
certified to by a public accountant either of this state or of any other 
state where the issuer’s business is located, npproved by the com
mission.

Whenever the commission may deem it necessary, it may also require 
such balance sheet or income statement, or both, to be made more spe
cific in such particulars as the commission shall point out, or to be 
brought down to the latest practicable date.

If any issuer shall refuse to permit an examination to be made by the 
commission, the refusal shall be proper ground for cancellation of reg
istration.

If the commission shall deem it neccssury, it may enter an order sus
pending the right to sell securities pending an investigation. Such 
order shall state the commission's grounds for taking such action.

Notice of the entry of such order shall be given personally or by 
telephone, telegraph or mail to the issuer and every registered dealer 
who shall have notified the commission of an intention to sell such se
curity. (L. 25, p. 171, §9 .)
Comparable provision!*.

Iowa Code 1939, §8381.10 (includes 
substantially the same provision; refusal 
to permit examination to be made by 
commissioner o f insurance is ‘'proper 
ground for refusal or cancellation of 
registration” ) .

1. Kvidenre.
In action to rescind sale of corporate 

stock on ground of fraudulent repredtn* 
totiona as to condition o f  company, re* 
port o f  state auditor or audit made by 
state banking department was not ad
missible in evidence on theory th a t they 
were public records. Wilson v. Guaran
teed Securities Co., 82 U. 224, 231, 23 
P.2d 921.

82-1-15. Registration of Dealers and Salesmen.
No dealer or salesman shall engage in business in this state as such 

dealer or salesman, or sell any securities, including securities exempted 
in section H2-1-5, except in transactions exempt under section 82-1-6, 
unless he has been registered as a dealer or salesman in the office of 
the commission pursuant to the provisions of this section.
* Every dealer before engaging in business in this state shall file in 
the office of the commission an application for registration, in writing 
in such form as the commission may prescribe, duly verified by oath, 
which shall stnte the principal office of the applicant wherever situated, 
and the location of the principal office and all branch offices in this 
state, if any. the name or style of doing business, the names, residence
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and business addresses of all persons interested in the business as prin
cipals, copartners, oiticcrs or directors, specifying as to each his 
capacity and title, the general plan and character of business and the 
length of time the dealer has been engaged in business. The commis
sion may also require such additional information as to the applicant's 
previous history, record and association as it may deem necessary to 
establish the good repute in business of the applicant.

Every dealer shall file with his application an irrevocable written 
consent to the service of process upon the director of the state securities 
commission in actions against such dealer, in manner and form as pro
vided in section 82-1-12.

Every dealer shall also file with his application a bond in the sum of 
$5,000 running to the state of Utah in such form as the commission 
may designate, such bond to be conditioned upon the fnithful compli
ance with the provisions of this chapter by said dealer and by all sales
men registered by him. Such bond shall be executed by good and 
sufficient sureties, not less than two in number, accepted by the com
mission, or by some surety company authorized to do business in this 
state. I f  the commission shall find that the applicant is of good repute 
and has complied with the provisions of this section, including the 
payment of the fee hereinafter provided, it shall register such applicant 
us a dealer.

Upon the written application of a registered denier and general satis
factory showing as to good character and the pnyment of the proper 
fee the commission shall register as salesmen of such dealer such nat
ural persons as the dealer may request.

The names and addresses of all persons approved for registration as 
dealers or salesmen and all orders with respect thereto shall be re
corded in a register of dealers and salesmen kept in the office of the 
commission, which shall be open to public inspection. Every registra
tion under this section shall expire on the 31st day of December in 
each year, but new registrations for the succeeding year shall be issued 
upon written application and payment of the fee as herein provided 
without the filing of further statements or furnishing any further in
formation, unless specifically required by the commission. Applications 
for renewals must be made not less than thirty nor more than sixty 
days before the first day of the ensuing year; otherwise they shall 
be treated as original applications. The fee for such registration and 
for each annual renewal shall be $25 in case of dealers, and $1 each, in 
case of salesmen.

Changes in registration occasioned by changes in the personnel of a 
partnership, or in the principals, copartners, officers or directors of any 
dealer may be made from time to time by written application setting 
forth the facts with respect to such change. (L. 20, p. 126, § 10.)

Comparable provision*. Crosn-refcrcnrcH.
lowu Code 11)39, § 8581.11 (requiring Knlxe reports ns crime, 103-12-6. 

registration ns denier or salesman in of
fice o f rnminissioncr of in surance); I. Bond of dealer.

(stutinjf the conditions of Blue Sky Law and bond therein ro- 
dciilcr's bond). quired arc  for protection of purchasers
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of securities aguinst fraud perpetrated 
in violation o f act, and not solely for

Grotcction of state. Mayer v. Rankin, 111 
. 193, 03 P.2tl Cl 1, 110 A . L. R. 837. 

Decisions from other jurisdictions.
—  lows.

Stockbroker's bond held to have con
formed to the term s and provisions of 
the Blue Sky Law and to have inured to 
the benefit o f any person who suffered 
damage by reason of the stockbroker's 
violation of such law. Zupf v. Ridenour, 
108 Iowa 100(5. 200 N. W. 61R.

Bond, under term s of which responsi
bility was undertaken for default of 
dealer in securities upon failure to  pay 
judgment th at m ight be obtained against 
her for fraudulent sale thereof, was 
neither surety, nor strictly speaking, in
demnity bond, but waa collateral under
taking in nature o f guaranty. Kellogg 
v. Bell. 222 Iowa 610, 2C8 N. W. 534.

A. I,. R. notes.
Effect of repledge by one who at time 

holds property under tentative 
agreement fo r  pledge which is subse
quently consummated, 24 A . L. R. 
433.

Liability of broker as for conversion for 
failure, on closing customer’s trans

actions, to account for margins 
which he hus replcdgod or deposited 
with correspondent, 47 A. L. R, 
1113.

Presumption and burden of proof as to 
loss from failure o f pledgee to sell 
or collect ehoscs in action pledged, 
63 A. L. R. 1H75.

Ratification by customer of stockbroker's 
wrongful purchase or sale of securi
ties on his iiccount, or failure to 
comply with instructions, 87 A. L.
K. 794.

Relation between customer and broker 
receiving bonds or other securities 
for sale or exchange, 62 A. L, R. 
601.

Right of broker tn repledge customer's 
securities, 24 A. L. R. 452.

Right to commission or other agreed 
compensation for procuring con
tracts  or making stock sales with
out complying with blue sky luws, 
(57 A. L. R. 71(1.

Scope and effect of "stop order" by cus
tomer to stockbroker, 515 A. L . R.

Title to securities in possession o f broker 
(or his pledgee) who hns purchased 
them for or sold them to customer, 
41 A. L. K. 1258.

82-1-16. Dealers to Notify Commission of Intended Sales.
Every registered dealer who intends to offer any security of any is

sue, registered or to be registered, shall notify the commission in writ
ing of his intention so to do. The notice shall contain the name of the 
dealer and shall state the name of the security to be offered for snle. 
Whenever a denier shall have prepared such notice and shall have for
warded the same by registered mail, postage prepaid and properly 
addressed, to the commission, such dealer as to the contents of such 
notice and the filing thereof shall be deemed to have complied with the 
requirements of this section. (L. 20. p. 126. § 10.)

82-1-17. Registration of Agents.
No person shall engage in business in this state as agent to sell any 

securities of an issuer unless he has paid a fee of $5 and has been reg
istered as an agent in the ollice of the commission. Every agent before 
selling, offering to sell, or advertising the sale of. any security of an is
suer shall file in the office of the commission an application for registra
tion in writing in such form as the commission may prescribe, duly 
verified by oath, which shall state the office or principal place of 
business of the issuer and the character of the security to be sold. If 
the commission shall find that the applicant is of good repute and hns 
complied with the provisions of this section, it shall register such 
applicant as an agent. (L. 20, p. 126, § lOx.)
Comparable provision*. securing u certificate from commissioner

Cal. Gen. Laws, Act 3814, § C (no per- o f corporations). 
son or company may act ns agent or Idaho ('ode. 1940 Supp., § 25-1007 
broker without first applying for and (investment company may appoint one
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or more agents; no such agent moy do 
business for investment company in 
Idaho until he registers with deportment 
of liimnce ns scent for such company).

Mont. Kcv. Codes, § 40-10 (investment 
rompuny or stockbroker, holding permit 
issued by investment commissioner, muv 
appoint one or more agents; agent must 
register with investment commissioner 
and must deliver to him a bond in sum 
o f $1,0001.

I. I'nlirenscd agents.
Sale of securities authorized by com

mission is not invnlid because made by

unlicensed agent, since act does not re* 
<|ujre licensing o f agents but merely 
payment of fee by them, there being no 
prohibition against nor penalty provided 
therein for sale by unlicensed agent. 
Miller v. S tu art, Oil U. 250, 253 P . 900, 
overruling National Bank of the Repub
lic v. Price, G5 V.  57, 234 P. 231.

A. I -  It. notes.
Right to commission or other agreed 

compensation fo r  procuring contracts or 
making stock sales without complying 
with blue sky luws, 07 A. L. It. 710.

82-1-18. Dealers 1o Keep Books of Account.
Every dealer registered under the provisions of this chapter shall 

keep at his office or principal place of business true and complete books 
of account showing all of his assets, liabilities, transactions and busi
ness. (L. 25, p. 171, § 11.)

Comparable provisions. o f books, records and accounts of sales
Cal. Ccn. Luws, Act 3814, §11 (re- o f securities), 

quiring company to keep complete set

82-1-19. Id. Commission to Prescribe Form— Examination.
The commission shall have power to prescribe the manner and form 

in which every registered dealer's books of account shall be kept and to 
examine the same at all times, and to require the dealer and his agents 
and employees to produce for its examination all other papers anti 
records relating to the dealer's transactions and business, and in gen
eral shall have the same powers of examination and regulation of the 
transactions and business of registered dealers as the state bank com
missioner has with respect to banks and other financial institutions of 
this state. The examinations made in accordance with the provisions 
of this section shall be performed without notoriety or public display, 
and no fact determined from any such examination shall be disclosed or 
used in any manner, unless the same is introduced as evidence at a 
hearing in a court or other tribunal authorized to take evidence.

(L. 25, p. 171, § 12.)

Comparahle proviaions.
Cal. (icn, Laws, Act 3814. §11  (re- 

quinng company to make uml tile in of- 
licc o f commissioner a report ns to se
curities sold by i t ) ;  §12  (requiring 
broker lo make un<! lilo in ollice o f com

missioner u true and correct statement 
of its business).

Cross-references.
Powers o f bunk commissioner, 7-1-9 .

82-1-20. Dealers to Furnish Customers with Sales Memo.
Every registered dealer shall, within twenty-four hours after de

mand, furnish to any customer or principal for whom such dealer ha9 
executed any order for the purchase or sale of any securities or com
modities, either for immediate or future delivery, a written statement 
showing the time when, the place where, and the price at which, the 
same were bought and sold. (L. 25, p. 171, § 13.)
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82-1-21. Refusal and Cancellation of Registration of Dealers. Sales
men and Agents— Grounds.

Registration under sections 82-1-15 nnd 82-1-17 may be refused, or 
any registration granted may be canceled, by the commission, if after 
a reasonable notice and a hearing the commission determines that such 
applicant or registrant so registered:

(1) Hus violated any provision of this chapter or any regulation 
made hereunder; or,

(2 ) Has made a material false statement in the application for reg
istration; or,

(3 ) Has been guilty of a fraudulent act in connection with any sale 
of securities, or has been or is engaged, or is about to engage, in making 
fictitious or pretended snles or purchases of any securities, or has been 
or is engaged, or is about to engage, in any practice or sale of securities 
which is fraudulent or in violation of law; or,

(4 ) Has demonstrated his unworthiness to transact the business of 
dealer, salesman or ngent; or,

(5 ) Is insolvent.
Pending the hearing the commission shall have the power to order 

the suspension of such dealer's, salesman’s or agent's registration, and 
such order shall state the cause for such suspension.

In the event the commission determines to refuse or to cancel a regis
tration ns hereinabove provided, it shall enter a final order to that 
effect with its findings on the register of dealers and salesmen.

It shall be sufficient cause for refusal or cancellation of registration 
in case of a partnership, or of a corporation or unincorporated associa
tion, if any member of the partnership, or any officer or director of the 
corporation or association, has been guilty of any act or omission which 
would be cause for refusing or canceling the registration of an individ
ual dealer or salesman. (L . 29, p. 126, § 14.)

Comparable provisions. may lx- refused or revoked by commis-
lowa Code 191!), § 85H1.N (enumeml- winner of insurance, a fter  reasonable 

jng the grounds upon which registration notice nnd h earing ).

82-1-22. Pleadings in Civil nnd Criminal Actions Under Chapter.
I t  shall not be necessary to negative any of the exemptions or classi

fications in this chapter provided in any complaint, information or 
indictment or in any writ or proceedings laid or brought under this 
chapter, anti the burden of proof of any such exemption shall be upon 
the party claiming the benefit of such exemption or classification.

(L. 25, p. 171, § 15.)
1. Negativing exemptions.

In suit to hold auvety on bond of se
curities dealer liable fo r  fraud o f dealer 
in Bale of stock, plaintiff, even though 
otherwise required to negative exemp

tions, was not n'(|uirvd to allege facts 
showing that stock and sale thereof (lid 
not full within exemptions of Blue Sky 
Law. Mayer v. Kankin, HI U. 1911, 6.1 
JVJd (111. 110 A. 1,. K. 817.

82-1-23. Securities Issued for Intangible Consideration— Escrow.
I f  the statement containing information as to securities ns provided 

for in section 82-1-11  shall disclose that any such securities shall
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have been, or shall be intended to be, issued for any patent right, copy
right, trade-mark, process, lease, formula or good will, or for promotion 
fees or expenses, or for other intangible assets, the amount and nature 
thereof shall be fully set forth, and the commission may require that 
such securities so issued in payment of such patent right, copyright, 
trade-mark, process, lease, formula or good will, or for promotion fees 
or expenses, or for other intangible assets, shall be delivered in escrow 
to the commission under an escrow’ agreement that the owners of such 
securities shall not be entitled to withdraw them from escrow until all 
other stockholders who have paid for their stock in cash shall hove 
been paid a dividend or dividends aggregating not less than fifteen per 
cent of the cash price for which the stock was issued, shown to the 
satisfaction of the commission to have been actually earned on the in
vestment in any common stock so held, and in case of dissolution or 
insolvency during the time such securities are held in escrow, that the 
owners of such securities shall not participate in the assets until after 
the owners of all other securities shall have been paid in full upon the 
basis of the cash price for which the stock was issued.

(L. 25. p. 171, § 16.)

82-1-21. Enjoining Fraudulent Practices.
Whenever in the issuance, sale, promotion, negotiation, advertisement 

or distribution of any securities within this state, including any secu
rity exempted under the provisions of section 82-1-5, or in any transac
tion exempted under the provisions of section 82-1-6, any person, as 
defined in this chapter, shall have employed or employs or is about to 
employ any device, scheme or artifice to defraud, or for obtaining 
money or property by means of any false pretense, representation or 
promise, or whenever any such person shall have made, makes or 
attempts to make in this state fictitious or pretended purchases or sales 
of securities, or shall have engaged in or engages in or is about to 
engage in any practice or transaction or course of business relating to 
the purchase or sale of securities which is fraudulent or in viola
tion of law or which has operated or which would operate as a fraud 
upon the purchaser—any one or all of such devices, schemes, artifices, 
fictitious or pretended purchases or sales of securities, practices, trans
actions and courses of business are hereby declared to be, and are 
hereinafter referred to as, fraudulent practices, and the commission 
may investigate, and whenever it shall believe from evidence satis
factory to it that any such person has engaged in, is engaged in or is 
about to engage in any of the practices or transactions heretofore re
ferred to as and declared to be fraudulent practices, it may in addition 
to any other remedies bring an action in the imrau and on behalf of the 
state of Utah against such person and any other person or persons 
theretofore concerned in or in any way participating in or about to 
participate in such fraudulent practices to enjoin such person and such 
other person or persons from continuing such fraudulent practices or 
engaging therein or doing anv act or acts in furtherance thereof.

(L. 25, p. 171, § 17.)
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82-1-25. Sales in Violation of Chapter— Remedies— Liability— Limita
tion of Action.

Every sale or contract for sale made in violation of any of the pro
visions of this chuptcr shall be voidable at the election of the purchaser, 
and the person making such sale or contract for sale and every director, 
officer or agent of or for such seller who shall have participated or 
aided in any way in making such sale shall, upon tender to the seller 
of the securities sold or of the contract made, be jointly and severally 
liable to such purchaser for the full amount paid by him ; provided, 
that no action shall be brought for the recovery of the purchase price 
after two years from the date of such sale or contract for sale; and 
provided further, that no purchaser otherwise entitled shall claim or 
have the benefit o f this section who shall have refused or failed within 
a reasonable time to accept the voluntary offer of the seller to take back 
the security in question and to refund the amount paid by such pur
chaser, together with interest on such amount for the period from the 
date of payment by such purchaser down to the date of repayment, such 
interest to be computed:

( ] )  In case such securities consist of interest-bearing obligations, at 
the same rate as provided in such obligations; and,

(2) In case such securities consist of other than interest-bearing ob
ligations, at the rate of six per cent per annum; less, in every case, the 
amount of any income from such securities that may have been received 
by such purchaser. (L. 29, p. 12C, § 18.)
1. Actions.
2. — right o f action.

A right uf action is saved notwith
standing repeal of section under which 
action was brought liefore commence
ment thereof, urn! th is saving is effected 
not only by 88 -2-5 , but is also “ within 
the protection of the Constitution and 
could not he destroyed by legislation.” 
Hultrcv v. Guaranteed Securities Co., 78 
V.  89. 50. non P. 1040. And see Wilson v. 
Guaranteed Securities Co.. 78 U. 167, 272 
P, !) lt>.

.7. — BMtignabilily o f cause of action.
Cause o f  action for fraud of dealer in 

sale of securities wns assignable, where 
defrauded party hnd rescinded contract 
before assignment wus made. Mayer v. 
Runkin. !>l r .  193, fi3 P.2d O il, 110 A. 
L. R. 837.

Even though allegations in original 
complaint indicated that causes of action

contract o f  sale, where it was cicnr in 
amended complaint that causes assigned 
to plaintiff were merely for return of 
money paid to securities dealer on sale 
o f stock, claimed to huve been fraudu
lent, sueh causes o f  action were assign
able. Mover v. Rankin, 91 l ’ . 198, G3 
P.2d f i l l ,  l i f t  A. L. R. 887. 1

1. — parties to action.
Blue Sky Law nnd bond therein re

quired arc  for protection o f purchasers

of securities against fraud perpetrated 
in violation o f act, and not solely for 
protection of state, and purchaser of se
curities could maintain action on bond. 
Mayer v. Rankin, 91 U. 198, (J8 P.2d 
f i l l ,  110 A. L. R. 887.

5. — statute of lim itations, laches and
estoppel.

Where corporation which transferred 
mining lease in consideration for stock 
in mining corporation delayed 19 months 
before seeking rescission of such lease on 
ground that stock had been issued with
out complying with state  securities act, 
it was held th a t it  wns barred by laches, 
nnd also estopped, in view o f expendi
tures which transferee corporation had 
mude to develop mine. B assett v. Utah 
Copper Co., 219 F . 811,

Action to recover bonds which were 
exchanged for stock on ground th a t se
curities act o f state in which exchange 
wns made wus not complied w ith, was 
action for fraud or m istake w ithin 104- 
2-24 limiting time within which to 
bring such actions to three years. Gilles
pie v. Blood. 81 U. 3011, 17 P.2d 822.

Sec in this connection 104-2-2fi.

6. Pleading.
A complaint does not state  fa c ts  suffi

cient to constitute d cause of action un
less it alleges that defendants “ partici
pated or aided” in the sale. B uttrey v. 
Guaranteed Securities Co., 78 U. 39, 49, 
300 P. 1040.
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In suit against securities dealer and 
surety on his bond for fraud of dealer 
in sale of stock, in absence of allegation 
that contract of sale was consummated 
within state, complaii.t was fatally de
fective. Mayer v. Rankin, 01 U. 1011, G3 
P.2d G il, 110 A. L. R. 837.

Even though plaintiff, in suit against 
securities denier and surety on his bond 
for fraud of dculer in sale o f stock, 
failed to allege thnt contract o f sale was 
consummated within state, amended com
plaint alleged sufficient facts to support 
judgment against dealer independent of 
Securities Act. Muycr v. Rankin, 91 U. 
19.1, 63 P.2d G il, 110 A. L . R. 837.

In suit against securities dculer and 
suvety on his bond for fraud of dealer in 
sale of stock, where complaint alleged 
sufficient facts to support judgment 
against dealer independent of Securities 
Act, surety was a proper party to such 
proceedings. Mayer v. Rankin. 91 U. 
193. <13 P,2d G il, 110 A. I,. R. 837.

7. —  Issues, proof and variance.
In action by receiver o f foreign corpo

ration for stockholder’s assessment, an
swer held not to raise issue with respect 
to invalidity of sale because foreign 
corporation had violated this section. 
Chandler v. Cullimorc, 87 U. 407, 49 P.2d 
422.

8. — evidence and nonsuit.
In action to recover purchase price of 

shares, in which defendant corporation 
defended on ground th at stock sold was 
owned by secretary o f corporation, evi
dence held to make prim e facie case 
thnt shares sold belonged to corporation 
so that court erred in nonsuiting plain
tiff, and fact th at notes in payment for 
stock were payable to secretary held not 
to conclusively show th a t shares belonged 
to secretary. Hansen v. Abraham Irr. 
Co., 82 U. 3(51, 25 P.2d 7G.

In action to rescind Bale of corporate 
stock on ground of fraudulent represen
tations as to condition of company, re
port o f state auditor or audit made by 
state banking department was not ad
missible in evidence on theory th a t they 
were public records. Wilson v. 
Guaranteed Securities Co., 82 U. 224, 
231, 23 P.2d 921. 9

9. Void and voidable sales and transac
tions.

Formerly such contracts o f sale were 
void and not merely voidable. Wilson 
v. Guaranteed Securities Co., 73 U. 157,

272 P. 94(1, quoting Laws 1919, and 1925 
umendment thereof.

Formerly the contract of sale by an 
unlicensed person wus “unlawful and 
void." Kutlrcy v. Guaranteed Securities 
Co.. 78 U. 39, 4(5, 300 I*. 1040. And see 
Miller v. S tuart. (59 U. 250. 259, 253 P. 
900, overruling National Rank of the 
Republic v. Price, (55 U. 67, 234 P. 231.

Note which wus void hccuusc of viola
tion of Rluc Sky Luw wus not void in 
bunds of innocent purchaser for value. 
Nutionnl Rank of the Republic v. Price, 
(55 U. 67, 234 P. 231.

Note given for stock subscription un
der agreement whereby furmers ugreed 
to raise sugar beets for corporation in 
connection with sale of slock was void 
where contract with furmers was indi
visible and some of subscription contracts 
wore secured by unlicensed agents. 
Nutinnal Rank of the Republic v. Price, 
(55 l\ 57. 234 P. 231.

10. Joint and xevrral liability of officers,
agents, etc.

The legislature intended by this sec
tion that directors, officers, and agents of 
corporations shall be personally liable to 
purchasers of blue sky securities which 
are sold in violation of the law, provided, 
of cAirsc, they •'participated or nided in 
any way in making such sale.’’ Rut 
knowledge concerning the license is not 
a requisite to personal liability of cor
porate officials and agents. Rultrcy v. 
Guaranteed Securities Co.. 78 U. 39, 47, 
300 P. 1040.

A corporate officer who took no part 
in trnnsnetion, did not participate 
therein, or have any knowledge thereof, 
sale of stock Ixdng made without his 
knowledge, consent or participation, is 
not liable. Harper v. Tri-Stute Motors, 
Inc., 90 U. 220, (53 P.2d 1050, amending 
on rehearing order entered in 90 U. 212, 
58 P.2d 18.

11. What law governs.
The lex loci contractus governs the 

validity o f a contract entered into in 
another state. United States Rond & 
Finance Corp. v. National liuilding & 
I,nun Ass’n of America, 80 U. (52, Oft, 12 
P.2d 758, rehearing denied 80 U. 70, 17 
I’.2d 238.

A. I.. K. notes.
Right to commission or other agreed 

compensation for procuring contracts or 
innking slock Rales without complying 
with blue sky laws, 67 A. L. R. 710.

82-1-26. Reregistration of Dealers, Salesmen and Agents After Rev* 
ocation.

No dealer, salesman or agent whose registration has been revoked 
shall be reregistered within six months from the date of such revoca
tion. (L. 29, p. 126, § 18.)
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82-1-27. Prosecutions Tor Violation of Chapter.
The director shall at once lay before the county attorney of the proper 

county any evidence which shall come to his knowledge of violations 
of this chapter. In the event of the neglect or refusal of such county 
Attorney to prosecute such violations, the director shall submit such 
evidence to the district attorney, who shall proceed therein with all 
the rights, privileges and powers conferred by law upon county at
torneys. (L. 29, p. 126, § 18.)
Comparable provisions. complained of, have occurred, following

Cal. Gen. I.uwa, A ct 3814, § 20 (com- upon investigation thereof by commis- 
missioncr may certify  a record to the sioncr). 
district attorney of county in which acts,

82-1-28. False Advertising, a Felony.
Any person who knowingly makes or publishes in any way whatever, 

or permits to be so made or published, any book, prospectus, notice, re
port, statement, exhibit or other publication of or concerning the af
fairs, financial condition or property of any corporation, joint-stock 
association, copartnership or individual which shall contain any state
ment which is false or willfully exaggerated, or which is intended to 
give, or which shull have a tendency to give, a less or greater apparent 
value to the securities or property, or any part thereof, of said person, 
or of any dealer or issuer, than such securities or property, or any part 
thereof, shall really and in fact possess is guilty of a felonv.

(L. 25, p. 171, § 20.)
\. L. It. notes.

Statute or ordinance in relation to ad
vertising as interference with interstate 
:ommerce, 57 A. L. R. 105.

82-1-29. Stock Exchanges to Obtain Sanction—Penally.
No organization of one or more individuals shall organize or conduct 

n stock exchange for the purpose of buying and selling stocks and 
bonds, with or without the payment of commission or brokerage, with
out first obtaining the sanction of the commission, and the commission 
shall have full power to impose reasonable conditions and regulations 
for its operation. Violation of this section renders the individual or 
individuals operating such exchange without the authority of the com
mission liable to a fine of $100 for each and every day that it is oper
ated without such sanction. (L. 25, p. 171, § 21.)

82-1-30. Asserting False Claim of Registration Forbidden.
No person, issuer, dealer, agent or salesman, and no person acting in 

behalf thereof, shall in any manner or by any means, printed or oral, 
in connection with, or at the time of, or for the purpose of, making any 
offer, advertisement, sale, disposition, exchange, solicitation or sub
scription of securities registered under the provisions of this chapter, 
falsely publish or make any reference to any security or security trans
action, or to any dealer, issuer, agent, salesman or person as being 
registered or bonded pursuant to the provisions of this chapter.

(L. 25, p. 171, §22.)
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82-1-31. Commission and Employees Forbidden to Recommend Securi
ties or Accept Gratuities.

I t  shall be unlawful for any member of the securities commission, the 
director or any person connected with the commission to issue or cause 
to be issued any letter or other writing of recommendation or indorse
ment to any person, issuer, dealer, agent or salesman that hns been 
or may be granted registration to sell securities in this state, or to ac
cept any gift of stock, bonds, certificates or other securities or any other 
gratuity. Any employee of the commission who violates any provision 
of this section shall forfeit his office or employment, and is guilty of a 
misdemeanor. (L. 25, p. 171, 8 23.)

82-1-32. Expense of Investigation!* to Be Advanced.
Every issuer, dealer, salesman or agent applying to the securities 

commission for registration to conduct any business in this state which 
is subject to examination shall be required to advance funds sufficient 
to grantee [guarantee] the expenses connected therewith before an order 
of such examination will be issued. Such moneys shall be deposited in a 
special fund to the credit of the commission and shall be withdrawable 
upon an order or check signed by at least two members of the commis
sion. The person making the examination shall render a detailed state
ment of his expenses in duplicate, one copy of which shall be filed with 
the state board of examiners and the other copy with the person exam
ined. Any excess, after travel, hotel and other necessary expenses and 
fees or fixed charges of examination are deducted, shall be returned to 
the person examined. (L. 25, p. 171, §24 .)

82-1-33. Fees.
The commission may also charge and collect the following fees:
For any examination, audit or investigation, not to exceed $10 per 

day or fraction thereof.
For copies of papers and records not required to be certified to or 

otherwise authenticated by the commission, 20 cents for each folio.
For certified copies of official documents, orders and other papers 

filed, and for transcripts, 20 cents for each folio and $1 for each cer
tificate under seal.

For certificate of serving and mailing process served upon the com
mission in any action or proceeding commenced or prosecuted in this 
state against any person, issuer or dealer that shall huve appointed the 
director of the commission its agent as provided in section 82-1-12 and 
82-1-15, $2.

No fees shall be charged or collected for copies of papers, records or 
official documents furnished to public officers for use in their official 
capacity, or for the reports of the commission in the ordinary course of 
distribution; but the commission may fix a reasonable charge for publi
cations issued under its authority. (L. 25, p. 171, § 24.)

82-1-34. Id. Disposition of.
All fees and charges collected by the commission, accompanied by a 

detailed statement thereof, shall be paid into the state treasury each
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month und credited to the state securities commission fund, which is 
hereby creuted a permanent fund. All moneys remaining to the credit 
of the state securities commission fund at the end of each biennial pe
riod in excess of $5,000 shall be covered into the general fund. The 
9tate securities commission fund, or so much thereof as shall be neces
sary, shall be applied to the payment each month of salaries for services 
rendered and necessary traveling and administration expenses incurred 
hereunder, upon vouchers therefor duly presented by the commission 
to, and approved by, the state board of examiners. (L . 25, p. 171, § 25.)

82-1-35 . Sales by Unauthorized Persons and Fraudulent Practices, a 
Felony.

Any person, issuer, dealer or agent who publishes an advertisement 
by or on behalf of any person, issuer, dealer or agent not registered 
under the provisions of this chapter, wherein any securities neither 
exempt nor registered pursuant to the provisions of this chapter are 
described, offered for sale, or assignment, trade, transfer or hypotheca
tion in any manner is guilty of a felony. <L. 25, p. 171, §26 .)

1. Slock KubHcriplions. Iain number, where more than minimum
Solicitation and procurement o f stock number of valid subscriptions were ob- 

subscriptions by unauthorized persons mined. National Bunk of the Republic 
docs not vitiate all subscriptions, which v. Hcckslcnd, 158 U . 421, 250 P . lOItil. 
were conditioned upon obtaining a ecr-

82-1-36 . Sales of Unauthorized Securities, a Felony.
Any person, issuer, dealer, agent or salesman, who, not being at the 

time exempt or registered pursuant to the provisions of this chapter, in 
any manner or by any means issues, sells, assigns or transfers, or ne
gotiates or offers to negotiate for the issuance, sale, assignment or 
transfer of, any securities neither exempt nor registered pursuant to 
the provisions of this chapter at the time of such issuance, sale, as
signment or transfer, is guilty of a felony. Any person committing 
fraudulent practices as defined in section 82-1-24 is guilty of a felony.

(L. 25, p. 171, § 27.)

1. Applicability o f section. A. I,. R. note*.
Thin .section decs not apply to n g ift o f  Right to commission or other agreed 

n security. Andrews v, Chase. 8!) U. 51, compensation fo r  procuring contracts 
4!) P.2d iris, rehearing denied 8!) I ' .  78, or making slock sates without complying 
57 P.2d 702. with blue sky laws. C7 A. L. R. 71G.

82-1-37. Violation of Commission’s Orders— Penally.
Any person who violates any lawftil order entered by the commission, 

of which he has notice, other than an order of denial or suspension of 
registration of any character, is guilty of a misdemeanor and shall be 
fined not loss than $50 nor more than $1,000. (L . 25, p. 171, §27.)

82-1-38. Penalties— Omnibus Provision.
Any person guilty of a felony as defined in any of the provisions of 

this chapter shall be punished by a fine of not leas than $100 nor more 
than $10,000, or by imprisonment in the state prison for a term of not
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more than ten years, or by both such fine anil imprisonment. Any 
person guilty of a misdemeanor as provided for by any of the provisions 
of this chapter shall be punished liv a fine of not less than .$50 nor 
more than $1,000. (L. 25, p. 171, § 27.)

82-1-39. Perjury and Paine Statements— Penally.
Any person who for the purpose of, or in connection with, the pro

curing of registration of an issuer, dealer, agent, salesman or security 
shall knowingly commit perjury or misrepresent material facts, shall be 
punished by a fine of not less than $100 nor more than $10,000, or by 
imprisonment in the stnte prison for not more than ten years, or by 
both such fine and imprisonment. (L. 25, p. 171, §27 .)

82-1-40. Budget.
The securities commission shall prepare and submit to the governor 

to be included in his budget to the legislature a budget of the require
ments for salaries and wages, office expense, travel, equipment and re
pairs of the securities commission for the biennium next following the 
convening of the legislature. (L. 27, p. 93, § 1.)

82-1-41. Review by Courts of Commission s Ruling.
Any person directly affected and aggrieved by any final order of the 

commission made under any of the provisions of this title may. within 
30 days after notice of such order, institute an action in the district 
court of the county at the seat of government against the commission, 
setting out his grievance and right to complain. In its answer the 
commission may set out any matter in justification; and the court shall 
determine the issues on both questions of law and fact, and may affirm, 
set aside or modify the order complained of. (Code Report.)

Comparable provisions.
Cal. Gen. Law s, Act 3814, § 15, as 

untended by Laws of 1041 (orders, deci
sions, permits or other official acts of 
commissioner are subject to review, man
damus or prohibition).

Idaho Code, §26 -1702  (appeal mny lie 
(liken from action of commissioner o f  fi> 
nance in refusing to grant investment 
company permission to do business in 
Idaho, or in revoking license o f agent). I.

I. Who may appeal.
Form erly only “persons interested" 

were given righ t to appeal from final 
order of commission. However, even un
der the changed language of this section 
it is unlikely th at mere competitors of 
applicant, or members of the public de
sirin g thnt no unworthy securities be 
placed before the public, would lie con
sidered persons “directly affected and 
aggrieved.” Sec In re Deseret Mortuary 
Co., 78 U. .385, 402, 3 P.2d 207.

It is likely thnt the words “directly 
affected and aggrieved,” as used in thie 
section, will lie given the same construc
tion ns was formerly given to the 
words ' ‘interested parties,”  und will be 
held to refer to persons who arc touched 
in their property or person by the ordci 
complained of. Sec In re Deseret Mnrtu. 
ary Co.. 78 U. :w:i, 402. 3 P.2d 2(17.

2. Appealable judgments, orders and

An uppea] is allowed by this section 
from any firm] order of th e commission. 
No other order is appealable. Formerly 
it wns held thut no uppcul would lit 
from un order registering n security 
und that “final order” of commission wut 
oilier o f revocation or refusal o f regia, 
trillion of securities. In re Descrcl 
Mortuary Co., 78 U. IWI, 3 P.2d 207.
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CHAPTER 2

REAL ESTATE BROKERS

82—2—1. License Required.
82-2-2 . “Real E sta te  B ro k er" —

"lieul E sta te" Defined.
8 2 -2 -6 . "R eal Estate Salesm an" De

fined.
82 -2-4 . [Real E state Broker nr Sales

man] —  One Act for Com
pensation Sufficient to Con
stitute.

8 2 -2 -5 . Securities Commission to En
force Cliupter.

82-2-C, License —  Application for — 
Bond— Recommendation.

82 -2-7 . Id. Form— Posting— Pocket
Cards.

82 -2-8 . Term ination of Salesman's
Employment —  Notice — 
Return of License and
Clinl.

82- 2—Si. Broker's License —  Fee —
C arries Right to  Sales
m an's License—Expiration  
— Renewal— Revocation.

82 2 -1 0 . Salesm an's Right to Commis
sion Restricted.

82 -2 -11 . Revocation or Suspension of 
License—Grounds.

82 2 -12. H earing Before Revocation 
or Suspension.

82 -2 -16 . Violation of Chapter Ground 
for Revocation.

82 -2 -14 . List o f Licensees to  Be Pub
lished and Distributed.

82 -2 -15 . Colonization Pro jects —  Re
ports on.

82-2-1(1. Id. Prerequisite to  Sales.
82 -2 -17 . Penalty for Violation of 

Chapter.

82-2 -1 . License Required.
It shall be unlawful for any person, copartnership or corporation to 

engage in the business, act in the capacity of, advertise or assume to 
act as a real estate broker or a real estate salesman within this state 
without first obtaining a license under the provisions of this chapter.

(L. 21, p. 304, § 1.)
History.

As Him-mlod liy L. SO. eh. 106. off. May 
9, adding "copartnership or corporation” 
a fter  "person” in first line and adding 
mnttcr at end of second line. 

Comparable provisions.
Cal. Gen. Laws, Act 112. 8 1 (identical, 

except that concluding words are as 
follows: “ • • • without first obtaining
a license from the State  Real Estate 
Division” ).

Idaho Code. 8 56-2205. Mont. Rev. 
Codes, §4060  (unlawful for any person 
to engage in business, or uct in capacity 
of, real estate broker without first ob
taining license).

Iowa Code 1969, § 1906.20 (requiring 
procurement o f license from Iowa real 
estate commissioner).

Cross-references.
Statute o f frauds, brokers' contracts 

as within, 3 5 -5 -4 , subd. (6 ).
Decisions from other jurisdictions.
—  Iowa,

W ritten eontrnct o f exclusive agency 
for the sale of real estate held not to be 
construed us preventing the owner from

■nuking u sale without liability fo r  a 
commission. Hedges Co. v. Shanuhun, 
195 Iowa 1602, 190 N. W. 957.

Employment of broker to  sell real 
esta te  is not a renunciation or abdication 
of owner's right to sell as nn incident of 
his ownership. Reeve v. Shoemaker, 200 
Iowa 986. 205 N. W. 742, 46 A. L . R, 
869.

The existence of a contract o f employ
m ent is essential to the right o f a broker 
to a commission. Reeve v. Shoemaker, 
200 Iowa 983, 205 N. W. 742, 46 A. L. 
R. 869.

A broker suing for commissions for 
making a land sale has th e bunion of 
proving (1) the contract of employment, 
(2 ) that he produced a purchaser ready, 
uhle and willing to purchase on terms 
satisfactory to defendant. (3 )  th at plain
tiff was efficient moving cause o f  sale, 
and 14) the implied contract to pay com
mission for services. Wereham v. At
kinson. 215 Iowa 1090, 247 N. W. 664.

A. L . R. notea.
Constitutionality o f  statute or ordi

nance requiring real estate brokers to 
procure a lirense, 59 A. R. 1501.

82-2-2 . “Real Estate Broker"— “Real Estate” Defined.
The term "real estate broker” within the manning of this chapter 

shall include all persons, partnerships, associations and corporations,
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foreign and domestic, who for another and for a fee, commission or 
other valuable consideration, or who with the intention or in the expec
tation or upon the promise of receiving or collecting a fee, commission 
or other valuable consideration, sells, exchanges, purchases, rents or 
leases or negotiates the sole, exchange, purchase, rental or leasing of or 
offers or attempts or agrees to negotiate the sale, exchange, purchase, 
rental or leasing of. or lists or offers or attempts or agrees to list, or 
auctions, or offers or attempts or agrees to collect rental for the use of 
real estate or who advertises, who buys or offers to buy, sells or offers 
to sell or otherwise deals in options on real estate or the improvements 
thereon or who collects or offers or attempts or agrees to collect rental 
fo r  the use of real estate or who advertises or holds himself, itself or 
themselves out as engaged in the business of selling, exchanging, pur
chasing, renting or leasing real estate or assists or directs in the pro
curing of prospects or the negotiation or closing of any transaction 
which does or is calculated to result in the sale, exchange, leasing or 
renting of any real estate. The term "real estate broker” shall also in
clude any person, partnership, association or corporation employed by 
or on behalf of the owner or owners of lots or other parcels of real 
estate at a stated salary or upon a commission or upon a salary and 
commission basis or otherwise to sell such real estate or any parts 
thereof in lots or other parcels and who shall sell or exchange or offer 
or attempt or agree to negotiate the sale or exchange of any such lot or 
parcel of real estate.

The provisions of this chapter shall not apply to any person, part
nership, association or corporation who as owner or lessor shall per
form any of the acts aforementioned with reference to property owned 
or leased by such person, partnership, association or corporation nor to 
isolated transactions by persons holding a duly executed power of 
attorney from the owner nor shall this chapter be construed to include 
in any way the services rendered by an attorney at law in performing 
his duties as such attorney at law nor shall it apply to a receiver, trus
tee in bankruptcy, administrator, or executor, or any person acting 
under order of any court nor to a trustee under a deed of trust of a will 
nor to their employees.

It is expressly provided that a real estate broker shall have the right 
to fill out and complete such statutory or securities commission ap
proved forms of legal documents that mny be necessary to any real 
estate transaction to which the said broker is a party as principal or 
agent.

The term "real estate” as used in this chapter shall include lease
holds and other interests less than leaseholds. (L. 29, p. 121, § 2 .)
History.

As amended by L. 3!), ch. 10(1, off. Muy 
9, making m aterial changes in tex t and 
Adding nil m atter a fte r  “real estate ’’ in 
eighth line from end of first paragraph.

pliention nnd effect o f statute relat
ing to real estate brokers, 8G A. L. 
R. (540.

Urnker’s lien to secure his compensation 
for procuring sale o f real estate,

A. I,. It. notes.
Authority of real estate broker to bind 

employer by representations to pur
chaser ns to the character or condi
tion of the propertv, 57 A. L. R. 
111.

Broker from out of state ns within op-

Purution o f ronl estate broker's contract 
which specifies no time, 28 A . L. R.

Duty of broker to inform principal of 
rnhnnrcd value of property, 63 A. 
L. R, 13(1.

Failure of title as fau lt or default of
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owner within exception in contruc- 
tun! provision denying broker’s 
right to commissions if  sale is not 
closed. 6f> A. L. It. 912.

Liability of broker to  purchnscr for over
stating lowest price a t which owner 
is willing to sell, 8 A. L. K. 1,183.

Liability o f real estate agent or broker 
to employer because of unfit char
acter o f  purchaser or tenant pro
cured by him, CO A. L. It. 1-179.

Real estate broker’s rights and remedies 
in respect of property or proceeds 
for payment or security of nis com
pensation. 125 A. L. It. 921.

Itighl o f m il estate broker to commis
sions where he was unable to  pro
cure an offer of the owner’s price 
from one whom he interested, and 
who subsequently, without his inter
vention. purchased a t  that price, 9
A. I,. It. 1194.

Itighl o f  real estate broker to list com
peting properties of different 
owners, 71 A. L. It. fi9!l.

Skill and can* required of real cstutc 
broker. ri2 A. L. R. l:t67.

Who is real estate agent, salesman, or 
broker within meaning of statute, Bfi 
A. I.. It. 480.

82-2-3. “Real Estate Salesman” Defined.
The term “real estate salesman” shall mean and include any person 

employed or engaged by or on behalf of a licensed real estate broker to 
do or to deal in any act or transaction set out or comprehended by the 
definition of a real estate broker in section 82-2-2 for compensation or 
otherwise. (L . 29, p. 121, §2 .)
History.

As amended by L . '19. eh. IOC, etf. May 
9, rewriting tex t o f entire section.

82-2-4. [Real Estate Broker or Salesman]—One Act for Compensa
tion Sufficient to Constitute.

One act, for compensation or valuable consideration, of buying, sell
ing, leasing or exchanging real estate for another, or of offering for 
another to buy, sell, lease or exchange real estate, except as herein 
specifically excepted, shall constitute the person, firm, association or 
corporation performing, offering or attempting to perform any of the 
acts enumerated herein a real estate broker or a real estate salesman 
within the meaning of this chapter. (L . 29, p. 121, § 3 .)
A. L. R. notes.

That sale is o f both real and personal 
property as affecting necessity for real 
estate broker's license, 88 A. I., R. 1422.

82-2-3. Securities Commission to Enforce Chapter.
It shall be the duty of the stute securities commission to administer 

and provide for the enforcement of all the provisions of this chapter.

82-2-6. License— Application for— Bond— Recommendation.
All applications for license shall be made in writing tn the commis

sion. Every application for a broker’s license shall be accompanied 
by a bond in the sum of $1,000, running to the state of Utah, executed 
by two good and sufficient sureties, to be approved by the commission, 
or by a surety company duly authorized to do business in this state, 
said bond to be in form approved by the commission and conditioned 
that the applicant shall conduct his business in accordance with the re
quirements of this chapter. Every applicant for a license shall furnish 
a sworn statement setting forth his present address, both business and
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residence, the names of all places where he formerly resided, or was 
engaged in business, or acted as a real estate salesman, for a period of 
sixty days or more during the preceding five years, and the length 
of such residence, together with the name of at least one real estate 
owner in each of the counties where he may have resided, engaged in 
business or acted as a salesman. Kvery application for a broker’s li
cense shall also state the name of the applicant and the location of the 
places for which such license is desired, and shall set forth the period of 
time, if any, which the applicant has been engaged in the business. 
Kvery real estate broker shall be a resident of, and maintain a place of 
business in. this state. In case a real estate broker maintains more than 
one place of business within this state, a duplicate license shall be issued 
to him for each office so maintained. Kach duplicate license shall be is
sued for a fee of $1. Kvery applicant for salesman’s license shall, in 
addition to the above requirements, set forth the period of time, if  any, 
during which he has been engaged in the business, stuting the name of 
his last employer, and the name and the place of business of the person 
then employing him. or whose employ he is to enter. The application 
shall bo accompanied by a written statement by the person whose em
ploy he is to enter stating that in his opinion the applicant is honest, 
truthful and of good reputation, and recommending that the license be 
granted to the applicant. The commission shall have the right to pre
scribe the form of application for all licenses, and may require and 
procure satisfactory evidence of the honesty, truthfulness, reputation 
and competency of any applicant prior to the issuance of any license. 
The commission may make, prescribe and enforce such rules and regu
lations connected with the application for any license as shall be deemed 
necessarv to administer and enforce the provisions of this chapter.

<L. 29, p, 121, § 6 .)
82-2-7 . Id. Form— Posting— Pocket Cards.

The commission shall issue to each licensee a license showing the 
name and address of the licensee, and, in cusc of a real estate salesman’s 
license', showing the name of the real estate broker by whom he is em
ployed. Knch license shall have impressed thereon the seal of the com
mission. and in addition to the foregoing shall contain such matter as 
shall be prescribed by the commission. The license of each real estate 
salesman shall be delivered or mailed to the real estate broker by whom 
such real estate salcsmnn is employed, and shall be kept in the custody 
and control of such broker. It shall be the duty of each real estate 
broker to conspicuously display his license in his place of business. 
Notice in writing shall be given to the commission by each licensee of 
any change of principal business location; whereupon the commission 
shall issue a new license for the unexpired period for a fee of $1. 
A change of business location without notification to the commission 
and without the issuance by it of a new license shall automatically 
cancel the license theretofore issued. The commission shall prepare 
and deliver to each licensee a pocket card, not larger than two and 
one-fourth inches in width and three and three-fourths inches in 
length, which shall contain an impression of the seal of the commission
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und shall show that the person whose name appears thereon is n li
censed real estate salesman or real estate broker, as the case may be.

(L. 2D, p. 121, § 7 .)
Comparable provisions.

lows Code i r n  $5 I'.i05.:t2, 1D05.:!:),
1905.:i4 und 11)05.^5 (similiir).

82-2-8. Termination of Salesman's Employment— Notice— Return of 
License and Card.

When any real estate salesman shall be discharged or shall terminate 
his employment with the real estate broker by whom he is employed, 
it shall be the duty of such real estutc broker to immediately deliver or 
mail by registered mail to the commission such real estate salesman’s 
license. The real estate broker shall at the time of mailing such license 
to the commission address a communication to the last known residence 
address of such real estate salesman advising him that his license hus 
been delivered or mailed to the commission. A copy of such communi
cation to the real estutc salesman shall accompnny the license when 
mailed or delivered to the commission. It shall be unlawful for any real 
estate salesman to perform any of the acts contemplated by this chap
ter, cither directly or indirectly, under authority of said license from 
and after the date of its receipt from the broker by the commission. 
Another license shall not be issued to such real estate salesman until he 
shall return his former pocket card to the commission or shall satis
factorily account to it for the same. Not more than one license shall be 
issued to any real estate salesman for the same period of time.

(L. 21, p. 304, § 8.)

82-2-9. brokers’ License— Fee— Carries Right to Salesman's License 
— Expiration— Renewal— Revocation.

The first annual fee of such real estate broker's license shall be $20 
and the renewal fee shall be $10. The first annual fee for each real 
estate salesman's license shnll be $3 and the renewal shull be $2. Each 
real estate broker's license which mny be granted to an individual 
shall entitle such individual to perform all of the acts contemplated by 
this chapter without any further application upon his purt and without 
payment of any fee other than the real estate broker's annual fee. 
Each real estate broker’s license granted to any firm, partnership or 
association consisting of more than one person, or to a corporation, 
shall entitle such real estate broker to designate one of its officers or 
members, who upon compliance with the terms of this chapter shall, 
without the payment of any further fee, upon issuance of said broker’s 
license, be entitled to perform all of the acts of a real estate salesman 
contemplated by this chapter. The person so designated, however, must 
make application for a salesman's license, accompanying the application 
of the real estate broker. I f  in any case the person so designated by a 
real estate broker shall be refused a license by the commission, or in 
ense such person ceases to be connected with such real estate broker, 
the broker shall have the right to designate another person, who shall 
make application ns in the first instance. Every application for a li
cense under the provisions of this chapter shull be accompanied by the 
license fee herein prescribed and every license shall expire on the 31st
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day of December of each year. In the absence of any reason or con
dition which might warrant the refusal of the granting of a license, 
the commission shall issue a new license for each ensuing year upon re
ceipt of the written request of the applicant and the annual fee therefor 
as herein required. The revocation of a broker's license shall automat
ically suspend every real estate salesman's license granted to any 
person by virtue of his employment by the broker whose license has 
been revoked, pending a change of employer and the issuance of a new 
license. Such a license shall be issued without charge, if granted dur
ing the same year in which the original license was granted.

82-2-10. Salesman's Right to Commission Restricted.
It shall be unlawful for any real estate salesman to accept a commis

sion or valuable consideration for the performance of any of the acts 
herein specified from any person, except his employer, who must be a 
licensed real estate broker. (L. 21, p. 304, § 10.)

82-2-11. Revocation or Suspension of License— Grounds.
The commission may upon its own motion, and shall upon the verified 

complaint in writing of any person, investigate the actions of any real 
estate broker or real estate salesman, or any person who shall assume 
to act as such, within this state, and may suspend or revoke any li
cense issued under the provisions of this chapter at any time where 
the licensee has by false or fraudulent representation obtained a license, 
or where the licensee in performing or attempting to perform any of 
the nets mentioned in this chapter is found to be guilty o f:

(1) Making any substantial misrepresentation; or,
(2) Making any false promises of n character likely to influence, 

persuade or induce; or,
(3) Pursuing a continued and flagrant course of misrepresentation, 

or of making false promises through agents or salesmen or advertising 
or otherwise; or,

(4) Acting for more than one party in a transaction without the 
knowledge of the other party thereto; or,

(5) Representing or attempting to represent a real estate broker 
other than the employer, without the knowledge and consent of the 
employer; or,

(6) Failing, within a reasonable time, to account for or to remit 
any moneys coming into his possession which belongs to others; or,

(7) Paying a commission or valuable consideration to any person 
not licensed under the provisions of this chapter; or,

(8) Being unworthy or incompetent to act as a real estate broker or 
salesman in such manner as to safeguard the interests of the public; 
or,

(0) Any other conduct whether of a similar or of a different char
acter to that hereinbefore specified which constitutes dishonest dealing; 
or,

(10) Failing to keep an accurate and complete record of all trans
actions made; such record to be subject to inspection by a duly desig
nated representative of the commission.
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This section shall not be construed to relieve any person from civil 
liability or criminal prosecution under the general laws of this state,

(L. 29, p. 121, § 11.)
Cumparoble provisions.

lowu Code U>:W, § 1005.45 (enumerat
ing the grounds upon which license may 
lie suspended or revoked).

1. Ilreach of confidence.
Ilroker. holding deed in excrow und 

declining purchasers' offer o f $25 to pro
cure reduction o f contruct purchase price

of $4,700 and sta ling vendors would Ac
cept no less, where broker had agree
ment with Rollers that all over $4,000 
would be paid to him as commission, won 
guilty o f no breach of confidence or duty 
in nccepting said $700 dr commission. 
Nelson v. Ashton-Jenkins Co., 00 U. 051, 
242 P . 408.

82-2-12. Hearing Before Revocation or Suspension.
Before denying any application for license or revoking any license 

the commission shall, at least five days prior to the date set for the hear
ing, give a notice in writing to the applicant or licensee, which notice 
shall contain a statement of the charges made and the date and place of 
the hearing. It may be served by delivery of the same personally to the 
applicant or licensee or by mailing the same by registered mail to his 
last known business address. If such licensee is a salesman, the com
mission shall also notify the broker employing him of the charge by 
mailing notice by registered mail to the broker's last known business 
address. The hearing of such charges shall be at such time and place 
as the commission shall prescribe. If the commission shall determine 
that any applicant is not qualified to receive a license, a license shall 
not be granted to him, and if the commission shall determine thut any 
licensee is guilty of a violation of any of the provisions of this chapter, 
the license shall be suspended or revoked as the commission may de
termine. (L. 29, p. 121, § 12.)
Comparable provisions.

lawn Cade iscisi. § l ‘H)5.4ii I hearing 
must be grunted prior In denial, sus
pension or revocation o f  licenxe).

82-2-13. Violation of Chapter Ground for Revocation.
Any unlawful act, or violation of any of the provisions of this chap

ter, upon the part of any real estate salesman or of any employee or of
ficer or member of a licensed real estate broker, shall be cause for the 
revocation of the license of such real estate broker.

92-2-14. List of Licensees to lie Published and Distributed.
The commission shall at least semiannually publish a list of the names 

and addresses of all persons licensed by it under the provisions of 
this chapter, and of all persons whose licenses have been suspended or 
revoked within one year, together with such other information relative 
to the enforcement of the provisions of this chapter as it may deem of 
interest to the public. One of such lists shall be mailed to the county 
clerk in each county of the state and shall be held by him as a public 
record. Such lists shall also be mailed by the commission to any person 
in the state upon request, and to each person holding a broker’s or sales
man’s license. (L. 21, p. 304. § 14.)
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82-2-15. Colonization Projects— Reports on.
The commission upon its own initiative, or upon written application 

of the owner of any agricultural lands being offered for sale, or pro
posed to be offered for sale, for colonization purposes or for farm rev - 
age subdivision, or for rural settlement, or for townsite purposes, may 
investigate ami make public report upon such colonization, or farm 
acrengc subdivision, or rural settlement enterprise or townsite, with 
reference to the condition and titles to such lands and the methods of 
sale being used or proposed to be used in effecting the snle thereof, and. 
in case such land is represented to have u water supply or to be sold 
with water right, with reference to the truthfulness of such representa
tion. The person proposing to sell or offer for sale any such lands for 
colonization purposes, for farm acreage subdivisions, rural settlement 
or townsites, shall bear all reasonable expense of making such investi
gation and report. (L. 25, p. 15.'?. § 14a.)

82-2-16. Id. Prerequisite to Sales.
It shall be unlawful for any person to issue, circulate or publish any 

advertisement, pamphlet or circular concerning any agricultural lands 
being offered for sale, or proposed to be offered for sale, for colonization 
purposes, or for farm acreage subdivision, for rural settlement or 
townsites, without first securing from the commission the report men
tioned in the preceding section and a permit to sell such lands. It 
shull be unlawful to mention such report or permit in any advertise
ment, pamphlet or circular concerning any agricultural lands being 
offered for sale, or proposed to be offered for sale, for the purposes 
herein mentioned, unless the substnnee of said report shall be clearly set 
forth in said advertisement, pamphlet or circular.

(L. 25. p. 15:5, § 14b.)
82-2-17. Penalty for Violation of Chapter.

Any person violating any of the provisions of this chapter is guilty of 
a misdemeanor, and if a natural person or a member of a firm or asso
ciation. shall be punished by a fine of not less than $50 nor more than 
$299, or by imprisonment in the county jail not to exceed 6 months, or 
by both such fine and imprisonment: and if n corporation, by a fine of 
not less than $100 nor more than $299. (L. 29, p. 121, § 16.)
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L. 1937, eh. 116; eff. Mar. 23.

Soil Conservation Districts

AN ACT declaring the necessity of creating governmental subdivisions 
of the state, to be known as "soil conservation and Hood control dis
tricts,” to engage in conserving soil resources and preventing and 
controlling soil erosion; to establish the state soil conservation com
mittee, and to define its powers and duties; to provide for the crea
tion of soil conservation districts; to define the powers and duties of 
soil conservation districts, and to provide for the exercise of such 
powers, including the power to acquire property by purchase, gift, 
and otherwise; to empower such districts to adopt programs and 
regulations for the discontinuance of land use practices contributing 
to soil wastage and soil erosion, and the adoption and carrying out of 
soil conserving land use practices, and to provide for the enforcement 
of such programs and regulations; to provide for establishing boards 
of adjustment in connection with land use, regulations, and to define 
their functions and powers; to provide for financial assistance to 
such soil conservation districts, and making an appropriation for 
that purpose; to declare an emergency requiring that this act take 
effect from the date of its passage, and for other purposes.

Be it enacted, by the Legislature of the. State of Utah: 

R2A-0-1. Short Title.
This act may be known and cited as the Soil Conservation Districts 

Law. (Sec. 1.)
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Comparable pruvinionH.
Cal. Pul). He*. Code. £ 0000 i-t soq. 

(ju’i'tiiinimr to soil roim'rvHtion).
Idaho Code, 1!)-I0 Supp., £ 22-2601, 

Inwu Code ItCltl. £ 2(!IM.l)2. Mont. Rev. 
Codex. ("So il Conservation
Pixlriets U w ” ).

See also III. IJev. Stalx. lu ll ,  Ch. fi.

£ IOC et sen.: Mich. S ta t i .  Ann. fl 13.1781 
ct sih|.; McKinney’s N. Y . Consol. Laws, 
Soil Conservation D istricts I j i w , £ 1 et 
sec].; Wis, S lu ts. £ 112.01 et soq.

CriiMx-referenfes.
County Howl eontrol ami special im

provement <lislriets, 19-fla.

82A -0-2. Policy of Act—Conserving Soil Resources and Preventing 
Soil Erosion Declared a Necessity.

It is declared, ns a matter of legislative determination— (a ) That 
the farm and grazing lands of the state of Utah are among the basic 
assets of the state and that the preservation of these lands is necessary 
to protect and promote the health, safety, and general welfare of its 
people; that improper land-use practices have caused and have con
tributed to. and are now causing and contributing to, a progressively 
more serious erosion of the farm and grazing lands of this state by wind 
ami water: that the breaking of natural grass, plant and forest cover 
have interfered with the natural factors of soil stabilization, causing 
loosening of soil and exhaustion of humus, and developing a soil con
dition that favors erosion, that the topsoil is being blown and washed 
out of fields and pastures: that there has been an accelerated washing 
of sloping fields; that these processes of erosions by wind and water 
speed up with removal of absorptive topsoil, causing exposure of less 
absorptive and less protective but more erosive subsoil; that failure by 
any land occupier to conserve the soil and control erosion upon his lands 
causes a washing and blowing of soil and water from his lands onto 
other lands and makes the conservation of soil and control of erosion 
on such other lands difficult or impossible.

(b) That the consequences of such soil erosion in the form of soil- 
blowing and soil-washing are the silting and sedimentation of stream 
channels, reservoirs, dams and ditches; the piling up of soil on lower 
slopes, and its deposit over alluvial plains; the reduction in productivity 
or outright ruin of rich bottom lands by overwash of poor subsoil ma
terial, sand and grave) swept out of the hills, deterioration of soil and 
its fertility, deterioration of crops grown thereon, and declining acre 
yields despite development of scientific processes for increasing such 
yields; loss of soil and water which cuuses destruction of food and cover 
for wildlife; a blowing nml washing of soil into streams which silts over 
spawning beds, and destroys water plants, diminishing the food supply 
of fish; a diminishing of the underground water reserve, which causes 
Mater shortages, intensifies periods of drought, and causes crop fail
ures; an increase in the speed and volume of rainfall run-off, causing 
severe and increasing floods, which bring suffering, disease, and death; 
impoverishment of fumilies attempting to farm eroding and eroded 
lands; damage to roads, highways, railways, farm buildings and other 
property from floods and from dust storms; and losses in hydro-electric 
power, municipal water supply, irrigation developments, farming and 
grazing.

(e) That to conserve soil resources und control and prevent soil 
erosion, it is necessary that land-use practices contributing to soil
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wastage and soil erosion be discouraged and discontinued and appropri
ate soil-conserving land-use practices be adopted .and carried out; that 
among the procedures necessary for widespread adoption, are the car
rying on of engineering operations such as the construction of terraces, 
terrace outlets, check-dams, dikes, ponds, ditches, and the like; the 
utilization of strip cropping, lister furrowing, contour cultivating, and 
contour furrowing; land irrigation; seeding and planting of waster, 
sloping, abandoned or eroded lands to water-conserving and erosion
preventing plants, trees and grasses; forestation and reforestation; 
rotation of crops; soil stabilization with trees, grasses, legumes and 
other thick-growing, soil-holding crops; retardation of run-ofT by in
creasing absorption of rainfall; and retirement from cultivation of 
steep, highly erosive areas and areas now badly gullied or otherwise 
eroded.

(d) It is declared to be the policy of the legislature to provide for 
the conservation of the soil and soil resources of this state, and for 
the control and prevention of soil erosion, and thereby to preserve nat
ural resources, control floods, prevent impairment of dams and reser
voirs, preserve wildlife, protect the tax base, protect public lands, and 
protect and promote the health, safety and general welfare of the people 
of this state. (Sec. 2.)
Comparable provixiona.

f ill . Pub. Rex. Code. S D000 <IctrihIu- 
live declaration ns to soil conservation's 
importance to prosperity and welfare of 
people o f the stntc. and enumeration of 
purposes for which this division of the 
I'cxlc was enacted).

Idaho Code. 11)40 Supp.. §22-2602, 
Mont. Rev. Codes, § 31149.19 (substan
tially identical).

Iowa Code 1939, § 2003,03 (declaration

of policy o f legislature to provide for 
restoration and conservation of soil and 
soil resources, for control and prevention 
of soil erosion, for control of floods, 
maintenance o f nnvitrubility of rivers 
find harbors, preservation of wildlife, 
H'otection of tnx base, protection of pub
ic lands, promotion o f health and safely 

and public w elfare of the people of the

R2A-0-3. Definitions.
Wherever used or referred to in this act, unless a different meaning 

clearly appears from the context:
(1 ) “District” or “soil conservation district” means a governmental 

subdivision of this state, and a public body corporate and politic, organ
ized in accordance with the provisions of this act. for the purposes, 
with the powers, and subject to the restrictions hereinafter set forth.

(2 ) “Supervisor" means one of the members of the governing body 
of a district, elected or appointed in accordance with the provisions 
of this act.

(3) "Committee" or “state soil conservation committee” means the 
agency created in section 4 of this act.

(4 ) “Petition” means a petition filed under the provisions of subsec
tion (a) of section 5 of this act for the creation of a district.

(5 ) “Nominating petition” means a petition filed under the provi
sions of section 6 of this act to nominate candidates for the office of 
supervisor of a soil conservation district.

(6 ) “State” means the state of Utah.
(7 ) "Agency of this state” includes the government of this state 

and any subdivision, agency or instrumentality, corporate or otherwise, 
of the government of this state.
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(8) "United States” or "agencies of the United States" includes the 
United States of America, the soil conservation service of the United 
States department of agriculture, and any other agency or instrumen
tality, corporate or otherwise, of the United States of America.

(9) "Government” or "governmental" includes the government of 
this state, the government of the United States, and any subdivision, 
agency or instrumentality, corporate or otherwise, of cither of them.

(10) "Land occupier” or "occupier of land" includes any person, 
firm or corporation who shall hold title to, or shall be in possession 
of, any lands lying within a district organized under the provisions of 
this act, whether as owner, lessee, renter, tenant or otherwise.

(11) “Due notice” menus notice published at least twice, with an in
terval of at least 7 days between the two publication dates, in n news
paper or other publication of general circulation within the appropriate 
area, or if  no such publication of general circulation be available, 
by posting at a reasonable number of conspicuous places within the ap
propriate nren, such posting to include, where possible, posting at pub
lic places where it may bn customary to post notices concerning county 
or municipal affairs generally. At any hearing held pursuant to such 
notice, at the time and place designated in such notice, adjournment 
may be made from time to time without the necessity of renewing such 
notice for such adjourned dntes. (Sec. 3.)

Comparable provisions.
J ilit ho Code. 1SI40 Stipp., $22-2503  

(substantially identical. except that subd. 
11) defines “landowner” in lieu of “land 
oeeupier.'' and ix worded ns follows: 
“ (10) •I-indowner' includes any person, 
firm. «>r corporation who shall hold title 
to  any lands lying within a district or
ganised under the provisions of this act. 
A buyer on contm et, who is tile occupier 
o f land, shall lie construed as land- 
ow ner"; subd. 12 is added, defining 
“ipialilieil elector”).

Iowa Code 15)35), g 2d03.0l (this section 
contains dclinilions substantially identi
cal with those herein, but bearing in 
mind that, by amendment of 15)41, Ch. 
1151. $ 1, regular session luws, the words 
“supervisor” and “supervisors" were 
stricken from the statute wherever they

appeared therein, and word "commis
sioner" or “commissioners” inserted in 
lieu thereof; definition of "landowner" 
was amended so as to  be now worded: 
“ 'I jindowncr’ includes any person, firm 
or corporation who shall hold title to 
three or more acres of land lying outside 
incorporated cities or towns and within 
a proposed district or a district organ
ized under the provisions of th is chap
te r " ; a  definition of “qualified elector" 
was stricken; section 12, renumbered 
section 11 by amendment, requires an 
interval o f a t least six days between the 
two publication dates).

Mont. Rev. Codes, §3649.20 (substan
tially identical, except th at subd, 11 re
quires interval of a t least 14 da>'B be
tween the two publicution dates).

82A-0—1. Soil Conservation Committee.
(a) There is established, to serve us an agency of the state and to 

perform the functions conferred upon it in this act, the state soil 
conservation committee. The committee shall consist of five members, 
one of whom shall be designated as chairman. The director of the 
state extension service ut Logan, Utah, and u member of the state 
board of agriculture and the state engineer shall be ex oflicio mem
bers of said Committee. One member shall be appointed by the gover
nor. All members of said committee shall be residents of the state 
of Utah. The committee may invite the secretary of agriculture of 
the United States of America to appoint the fifth member to serve 
with the above mentioned members as a member of the committee. 
The committee shall keep a record of its official actions, shall adopt
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a seal and file a description ami impression thereof in the office of the 
secretary of state, which seal shall be judicially noticed. The com
mittee may perform such acts, hold such public hearings, and promul
gate such rules and regulations as may be necessary for the execution 
of its functions under this act.

Pemonnel.
(b) With the approval of the stHte board of agriculture the state 

soil conservation committee may employ an administrative officer and 
such technical experts and such other agents and employees, permanent 
and temporary, as it may require, and shall prescribe their qualifica
tions and duties. The compensation of such administrative officer, tech
nical expert and other agents shall be fixed by the state board of 
agriculture in accordance with standards adopted by the department 
of finance. The committee may call upon the attorney general for such 
legal services as it may require. It shall have authority to delegate 
to its chairman, to one or more of its members, or to one or more agents 
or employees, such of its powers and duties as it may deem proper. It 
shall be supplied with suitable office accommodations at the seat of the 
state government, and shall be furnished with the necessary supplies 
and equipment. Upon request of the committee, for the purpose of 
carrying out any of its functions, the supervising officer of any state 
agency, or of any state institution of learning shall, insofar as may be 
possible under available appropriations, and having due regard to the 
needs of the agency to which the request is directed, assign or detail 
to the committee members of the staff or personnel of such agency or 
institution of learning, and make such special reports, surveys, or 
studies as the committee may request.

Chairman—Record—Annual Audit.
(c) The committee shall designate its chairman, and may, from time 

to time, change such designation. A member of the committee shall 
hold office so long as he shall retain the office by virtue of which he 
9hall be serving on the committee. A majority of the committee shall 
constitute a quorum, and the concurrence of a majority in any matter 
within their duties shall be required for its determination. The chair
man and members of the committee shall receive no compensation for 
their services on the committee, but shull be paid their actual and 
necessary expenses incurred in the performance of their official duties 
on the committee when approved by the department of finunce. The 
committee shall provide for the execution of surety bonds for all em
ployees and officers who shall be entrusted with funds or property in 
such sum and in such amount as to be determined by the department of 
finance; shall provide for the keeping of a full and accurate record of 
all proceedings and of all resolutions, regulations and orders issued or 
adopted; and shall provide an annual audit of the accounts of receipts 
and disbursements.

Additional Powers and Duties.
(d) In addition to the duties and powers hereinafter conferred upon 

the state soil conservation committee, it shall have the following duties 
and powers:
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(1) To offer such assistance as may be appropriate to the super
visors of soil conservation districts, organized us provided hereinafter, 
in the carrying out of any of their powers and programs.

(2) To keep the supervisors of each of the several districts organ
ized under the provisions of this act informed of the activities and 
experience of all other districts organized hereunder, and to facilitate 
an interchange of advice and experience between such districts and 
cooperation between them.

(3) To coordinate the programs of the several soil conservation dis
tricts orgnnized hereunder so far as this may be done by advice and 
consultation.

(4) To secure the cooperation and assistance of the United States 
and any of its agencies, and of agencies of this state, in the work of 
such districts.

(5) To disseminate information throughout the state concerning the
activities and programs of the soil conservation districts organized 
hereunder, and to encourage the formation of such districts in areas 
where their organization is desirable. (Sec. 4.)

Himory.
As aim-niK'd liy I.. 41, 1st Spec. Scsn.. 

ch. :10. off. Ju ly 1, making m aterial 
changes in text except in sulxl. (d ).

Comparable provisions.
Cal. Puli, Res. Code, 1 90110 (creating 

state  conservation commission).
Idaho Code. 1940 Supp., $22-2604. 

Iowa Code 19:19, § 2(10:1.06 (substantially 
the same, except th at clause “With the 
approval o f the state board of agricul
ture'' is omitted from subd, b ; the soil 
conservation commission or committee 
determines qualifications, duties, and 
conipensution of administrative officer.

agents and other employees; th e Iowa 
Statute makes use of term “committee," 
und Idaho uses term ‘‘coitimiaBion” ; Idaho 
statute also provides as to  employment 
o f “technical experts"; the Iowa pro
vision was amended in 1941, so a s  to  be 
worded, in part, in suhd. 3 as follows: 
“The committee shall determine the 
number o f days for which any committee 
member may druw per diem compensa
tion, but the total number of days for 
which per diem compensation is allowed 
for the entire committee shall not exceed 
one hundred fifty days per year” ).

Mont. Rev. Codes, $ 3640.21 (sim ilar; 
committee consists of seven members).

82A -0-5. Soil Conservation Districts— Petitions to Create.
(a) Any twenty-five occupiers of land lying within the limits of the 

territory proposed to be organized into a district may file a petition 
with the state soil conservation committee asking that soil conservation 
district be organized to function in the territory described in the peti
tion. Such petition shall set forth:

(1) The proposed name of said district.
(2) That there is need, in the interest of the public health, safety 

and welfare for a soil conservation district to function in the territory 
described in the petition,

(3) A description of the territory proposed to be organized as a 
district, which description shall not be required to be given by metes 
and bounds or by legal subdivisions, but shall be deemed sufficient if 
generolly accurate.

(4) A request that the state soil conservation committee duly define 
the boundaries for such district; that a referendum be held within 
the territory so defined on the question of the creation of a soil con
servation district in such territory; and that the committee determine 
that such a district be created.
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Where more than one petition is filed covering parts of the same 
territory, the state soil conservation committee may consolidate all 
or any such petitions.

Hearings—Notice of and Determination of Committee.
(b) Within thirty days nfter such a petition has been filed with the 

state soil conservation committee, it shall cause due notice to be given 
of a proposed hearing upon the question of the desirability and neces
sity, in the interest of the public health, safety and welfare of the 
creation of such district, upon the question of the appropriate bound
aries to be assigned to such district, upon the propriety of the petition 
and other proceedings taken under this act. and upon all questions 
relevant to such inquiries. All occupiers of land within the limits of 
the territory described in the petition, and of lands within any territory 
considered for addition to such described territory, and all other in
terested parties, shall have the right to attend such hearings and to be 
heard. If it shall appear upon the hearing that it mny be desirable to 
include within the proposed district territory outside of the area within 
which due notice of the hearing has been given, the hearing shall be 
adjourned and due notice of further hearing shall be given throughout 
the entire area considered for inclusion in the district, and such further 
hearing held. A fter such hearing, if the committee shall determine, 
upon the facts presented at such hearing and upon such other relevant 
facts and information ns mny be avnilnble. that there is need, in the 
interest of the public health, safety and welfare for a soil conservation 
district to function in the territory considered nt the hearing, it shall 
make and record such determination, and shall define, by metes and 
bounds or by legal subdivisions, the boundaries of such district. In 
making such determination nnd in defining such boundaries, the com
mittee shall give due weight and consideration to the topography of the 
area considered and of the state, the composition of soils therein, the 
distribution of erosion, the prevailing land-use practices, the desirabil
ity nnd necessity of including within the boundaries the particular 
lands under consideration and the benefits such lands may receive from 
being included within such boundaries, the relation of the proposed 
area to existing watersheds and agricultural regions, and to other 
soil conservation districts already organized or proposed for organiza
tion under the provisions of this act, and such other physical, 
geographical and economic factors as arc relevant, having due regard 
to the legislative determinations set forth in section 2 of this act. 
The territory to be included within such boundaries need not be con
tiguous. I f  the committee shall determine after such hearing, after 
due consideration of the said relevant facts, that there is no need for 
a soil conservation district to function in the territory considered at 
the hearing, it ahall make and record such determination nnd shall 
deny the petition. After 6 months shall have expired from the date 
of the denial of any such petition, subsequent petitions covering the 
same or substantially the same territory may be filed as nforesaid and 
new hearings held and determinations made thereon.
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Referendum—Rullots.
(c ) After the committee has made and recorded n determination 

that there is need, in the interest of the public health, safety and 
welfare for the organization of a district in a particular territory and 
haa defined the boundaries thereof, it shall consider the question 
whether the operation of a district within such boundaries with the 
powers conferred upon soil conservation districts in this act is ad
ministratively practicable and feasible. To assist the committee in 
the determination of such administrative practicability and feasibility, 
it shall be the duty of the committee, within a reasonable time after 
entry of the finding that there is need for the organization of the 
proposed district and the determination of the boundaries thereof, 
to hold a referendum within the proposed district upon the proposi
tion of the creation of the district, and to cause due notice of such 
referendum to be given. The question shall be submitted by ballots 
upon which the words "for creation of a soil conservation district of
the lands below described and lying in the count.v(ies) o f..........................
...................................................a n d ...............................................” and "against
creation of a soil conservation district of the lands below described and
lying in the county(ies) o f....................................................................... and
..................................................... ” shall be printed, with a square before
each proposition and a direction to insert an X mark in the square 
before one or the other of said propositions as the voter may favor or 
oppose creation of such district. The ballot shall set forth the bound
aries of such proposed district as determined by the committee. All 
occupiers of lands lying within the boundaries of the territory, as de
termined by the state soil conservation committee, shall be eligible to 
vote in such referendum. Only such land occupiers shall be eligible to 
vote.

Hearings and Referenda—Committee to Pay Expenses and Make 
Regulations Governing.

(d) The committee shall pay all expenses for the issuance of 9uch 
notices and the conduct of such hearings and. referenda, and shall 
supervise the conduct of such hearings and referenda. I t  shall issue 
appropriate regulations governing the conduct of such hearings and 
referenda, and providing for the registration prior to the date of the 
referendum of all eligible voters, or prescribing some other appropriate 
procedure for the determination of those eligible as voters in 9uch ref
erendum. No informalities in the conduct of such referendum or in 
any matters relating thereto shall invalidate said referendum or the 
result thereof if notice shall have been given substantially as herein 
provided and said referendum shall have been fairly conducted.

Practieability and Feasibility of Operation of District—Committee to 
Determine.

(c ) The committee shall publish the result of such referendum and 
shall thereafter consider and determine whether the operation of 
the district within the defined boundaries is administratively practica
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ble and feasible. If the committee shall determine that the opera
tion of such district is not administratively practicable and feasible, it 
shall record such determination and deny the petition. I f  the com
mittee shall determine that the operation of such district is 
administratively practicable and feasible, it shall record such determi
nation and shall proceed with the organization of the district in the 
manner hereinafter provided. In making such determination the 
committee shall give due regard and weight to the attitudes of the 
occupiers of lands lying within the defined boundaries, the number of 
land occupiers eligible to vote in such referendum who shall have voted, 
the proportion of the votes cast in such referendum in favor of the 
creation of the district to the total number of votes cast, the approxi
mate wealth and income of the land occupiers of the proposed district, 
the probable expense of carrying on erosion-control operations within 
such district, and such other economic and social factors as may be 
relevant to such determination, having duo regard to the legislative 
determination set forth in section 2 of this uct; provided, however, that 
the committee shall not have authority to determine that the operation 
of the proposed district within the defined boundaries is administra
tively practicable and feasible unless at least a majority of the votes 
cast in the referendum upon the proposition of creation of the district 
shall have been cast in favor of the creation of such district.

Organization— Appointment of Supervisors— according Applications 
and Statements—Certificate of Organization.

( f )  I f  the committee shall determine that the operation of the 
proposed district within the defined boundaries is administratively 
practicable and feasible, it shall appoint two supervisors to act, with 
the three supervisors elected as provided hereinafter, as the govern
ing body of the district. Such district shall be a governmental subdi
vision of this state and a public body corporate and politic, upon the 
taking of the following proceedings:

The two appointed supervisors shall present to the secretary of 
state an application signed by them, which shall set forth, and such ap
plication need contain no detail other thun the mere recitals: (1 ) that 
a petition for the creation of the district was filed with the state 
soil conservation committee pursuant to the provisions of this uct. and 
that the proceedings specified in this act w’ere taken pursuant to 
such petition; that the application is being filed in order to complete 
the organization of the district as a governmental subdivision and a 
public body, corporate and politic, under this act; and that the com
mittee has appointed them as supervisors; (2) the name and official 
residence of ench of the supervisors, together with a certified copy 
of the appointments evidencing their right to office: (3) the term 
of office of each of the supervisors; (4) the name which is proposed 
for the district; and (5 ) the location of the principal office of the 
supervisors of the district. The application shall be subscribed and 
sworn to by each of the said supervisors before an officer authorized 
by the laws of this state to take and certify oaths, who shall certify 
upon the application that he personally knows the supervisors and 
knows them to be the officers as affirmed in the application, and that
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each has subscribed thereto in the officer's presence. The applica
tion shall be accompanied by a statement by the state soil conservation 
committee, which shall certify, and such statement need contain 
no detail other than the mere recitals, that a petition was filed, notice 
issued, and hearing held as aforesaid; that the committee did duly 
determine that there is need, in the interest of the public health, safety 
and welfare for a soil conservation district to function in the proposed 
territory und did define the boundaries thereof; that notice was given 
and a referendum held on the question of the creation of such district, 
und that the result of such referendum showed a majority of the votes 
cast in such referendum to be in favor of the creation of the district; 
that thereafter the committee did duly determine that the operation 
of the proposed district is administratively practicable and feasible. 
The said statement shall set forth the boundaries of the district as they 
have been defined by the committee.

The secretary of stute shall examine the application and statement 
and, if he finds that the name proposed for the district is not identical 
with that of any other soil conservation district o f this state or so 
nearly similar as to lead to confusion or uncertainty, he shall receive 
and file them and shall record them in an appropriate book of record 
in his office. I f  the secretary of state shall find that the name pro
posed for the district is identical with that of any other soil conserva
tion district of this state, or so nearly similar as to lead to confusion 
and uncertainty, he shall certify such fact to the state soil conservation 
committee, which shall thereupon submit to the secretary of state a 
new name for the said district, which shall not be subject to such de
fects. Upon receipt of such new name, free of such defects, the secre
tary of state shall record the application and statement, with the name 
so modified, in an appropriate book of record in hia office. When the 
application and statement hnvc been made, filed, and recorded, as 
herein provided, the district shall constitute a governmental subdivision 
of this state and a public body corporate and politic. The secretary 
of state shall make and issue to the said supervisors a certificate, under 
the seal of the state, of the due organization of the said district, and 
shall record such certificate with the application and statement. The 
boundaries of such district shall include the territory as determined by 
the state soil conservation committee as uforesaid. but in no event shall 
they include any area included within the boundaries of another soil 
conservation district orgunizod under the provisions of this act.

Subsequent Petitions After Denial.
(g) After six months shall have expired from the date of entry of 

a determination by the state soil conservation committee that operation 
of a proposed district is not administratively practicable and feasible, 
and denial of a petition pursuant to such determination, subsequent 
petitions may be filed as aforesaid, and action taken thereon in accord
ance with the provisions of this act.

Petitions to Include Additional Tcrritorn.
(h) Petitions for including additional territory within an existing 

district may be filed with the state soil conservation committee, and 
the proceedings herein provided for in the case of petitions to organize
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a district shall bo observed in the case of petitions for such inclusion. 
The committee shall prescribe the form for such petitions, which 
shall be us nearly as may be in the form prescribed in this act for 
petitions to organize a district. Where the total number of land oc
cupiers in the urea proposed for inclusion shall be less than 25, the 
petition may be filed when signed by a majority of the occupiers of such 
area, and in such case no referendum need be held. In referenda upon 
petitions fo r such inclusion, ull occupiers of lands lying within the 
proposed additional area shull be eligible to vote.

tertificatcH of Organization AdmiHxible an Evidence.
(i)  In any suit, action or proceeding involving the validity or en

forcement of, or relating to, any contract, proceeding or action of the 
district, the district shull be deemed to have been established in ac
cordance with the provisions of this act upon proof of the issuance of 
the uforesaid certificate by the secretary of state. A copy of such 
certificate duly certified by the secretary of state shall be admissible
in evidence in any such suit, action 
of the filing and contents thereof.
Cumparablc prnvimons.

Col. Pub. Run. Code, § 9000 (authoriz
ing form ation of so il conservation ilia- 
tn rt  for control of run-otT und prevention 
or control o f soil erosion).

Idaho Code. 1940 Supp., 8 22-2505 
(substantially the same, except as fol
lows: word “owners” is used in lieu of
"occupiers” throughout the statute ; term 
"eommiBsion" is used in lieu o f “com
mit let;'' throughout the statute; in sulid. h 
it is provided that, where total number 
of landowners in nrea proposed for in
clusion is less than 25, petition may he 
fill'd when signed liy two-thirds m ajority 
of the owners; suhd. i is omitted).

Iowa Code i m  8 2605.00, as amended 
1>y Laws of 1 *.>41 (uny 26 owners, but in

or proceeding and shall be proof 
(Sec. 5.)

no case less than 20 per cent of owners 
of land lying within limits of territory 
proposed to lie organized into district 
may die petition).

Mont. Rev. Codes, §5049.22 (substan
tially  the same, except th at uny ten oc
cupiers o f  land may Ale petition; in 
sulid. c it is provided th at committee 
shall not hnve authority to determine 
th at operutiun o f proposed district is 
practicable und feasilde unless a t least 
l>6 per cent o f votes cast in referendum 
shall have been cast in favor of creation 
of such district; in sulid. h it  is provided 
th at where total number of land occu
piers is less than ten, petition may be 
filed when signed by mujorit.v of occu
piers of such area ).

82A-0-6. Nomination and Election of Supervisors.
Within thirty days after the date of issuance by the secretary of 

state of a certificate of organization of a soil conservation district, 
nominating petitions may be filed with the state soil conservation com
mittee to nominate candidates for supervisors of such district. The 
committee shall have authority to extend the time within which nomi
nating petitions may be filed. No such nominating petition shall be 
accepted by the committee, unless it shall be subscribed by twenty-five 
or more occupiers of land lying within the boundaries of such dis
trict. Land occupiers may sign more than one such nominating peti
tion to nominate more than one candidate for supervisor. The 
committee shall give due notice of an election to be held for the election 
of three supervisors for the district. The names of all nominees on 
bohulf of whom such nominating petitions have been filed within the 
time herein designated, shall be printed, arranged in the alphabetical 
order of the surnames, upon ballots, with a square before each name 
and a direction to insert an X mark in the square before any three
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names to indicate the voter's preference. All occupiers of land lying 
within the district shall be eligible to vote in such election. Only such 
land occupiers shall be eligible to vote. The three candidates who shall 
receive the largest number, respectively, of the votes cast in such 
election shall be the elected supervisors for such district. The com
mittee shall pay all the expenses of such election, shall supervise the 
conduct thereof, shall prescribe regulations governing the conduct of 
such election and the determination of the eligibility of voters therein, 
and ahull publish the results thereof. (Sec. 6.)
Comparable prorlwioru. linlly i.li-nticu), except that nomination

Idaho Code, 11140 Swpp., § 22-2500 petition niny not he accepted unless sub- 
Cmkitnnliully identical). scribed by ten or more occupiers of

Mont. Rev. Codes, § (sulistnn- lands).

82A -0-7. Supervisors— Records and Reports—Salary— Assistants.
The governing body of the district shall consist of five supervisors, 

elected or appointed as provided hereinabove. The two supervisors ap
pointed by the committee shall be persons who are by training and 
experience qualified to perform the specialized skilled services which 
will be required of them in the performance of their duties hereunder.

The supervisors shall designate a chairman and may, from time to 
time, change such designation. The term of office of each supervisor 
shall be three years, except that the supervisors who are first appointed 
shall be designated to serve for terms of 1 and 2 years, respectively, 
from the date of their appointment. A supervisor shall hold office until 
his successor hns been elected or appointed and has qualified. Vacancies 
shall be filled for the unexpired term. The selection of successors to 
fill an unexpired term, or for a full term shall be made in the same 
manner in which the retiring supervisors shall, respectively, have been 
selected. A majority of the supervisors shall constitute a quorum and 
the concurrence of a majority in any matter within their duties shall 
be required for its determination.

Supervisors shall receive per diem compensation of $J.OO each, total 
of which shall not exceed $25 per year, including traveling expenses, 
which shall be paid by the state auditor out of the funds appropriated 
for the purpose of administering this net.

The supervisors may employ a secretary, technical experts, and such 
other officers, agents and employees, permanent and temporary, as they 
may require, and shall determine their qualifications, duties and com
pensation. The supervisors Inay call upon the attorney-general of the 
state for such legal services as they may require, or may employ their 
own counsel and legal staff. The supervisors may delegate to their 
chairman, to one or more supervisors, or to one or more agents, or 
employees such powers and duties as they may deem proper. The 
supervisors shall furnish to the state soil conservation committee, upon 
request, copies of such ordinances, rules, regulations, orders, contracts, 
forms and other documents as they shall adopt or employ, and such 
other information concerning their activities as it may require in the 
performance of its duties under this act.

The supervisors shall provide for the execution of surety bonds for 
ail employees and officers who shall be entrusted with funds or prop
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erty ; shall provide for the keeping of a full and accurate record of all 
proceedings and of ull resolutions, regulations and orders issued or 
adopted; and shall provide for an annual audit of the accounts of re
ceipts and disbursements. Any supervisor may be removed by the state 
soil conservation committee upon notice nnd hearing, for neglect of 
duty or malfeasance in office, but for no other reason.

The supervisors may invite the legislative body of any municipality 
or county located near the territory comprised within the district to 
designate a representative to advise and consult with the supervisors 
of the district on all questions of program and policy which may affeci. 
the property, water supply or other interests of such municipality or 
county. (Sec. 7.)
History.

An nil 
111, rcwi

u-mloil l.y I.. 41, ch. 88. off. Mny 
iting third pimigniph uf lost.

Comparable provixionn.
Idaho Codo, 1940 Supp., § 22-2507. 

Mont. ttev. Codes, § 'lfi4'.l.24 (substan

tially the same, except for the following 
sentence: "A supervisor shall receive
no compensation for his services, but he 
shall lie entitled to expenses, including 
traveling expenses, necessarily incurred 
in the discharge of his d uties").

82A-0-A. Districts Are Bodies Politic—General Powers.
A soil conservation district organized under the provisions of this 

act shall constitute u governmental subdivision of this state and a 
public body corporate and politic, exercising public powers, and such 
district, and the supervisors thereof, shall have the following powers, 
in addition to others granted in other sections of this net.

To Conduct Surrey.*, InrextUjatioux and Hcxcarchex.
(1) To conduct surveys, investigations, and research relating to the 

character of soil erosion and the preventive and control measures 
needed, to publish the results of such surveys, investigations, or re
search, and to disseminate information concerning such preventive And 
control measures; provided, hotrerev, that in order to avoid duplication 
of research activities, no district shall initiate any research program 
except in cooperation with the government of this state or any of its 
agencies, or with the United States or any of its agencies,

To Conduct Project*.
(2) To conduct projects within the district on lands owned or con

trolled by this state or any of its agencies, with the cooperation of 
the agency administering and having jurisdiction thereof, nnd on any 
other lands within the district upon obtaining the consent of the oc
cupier of such lands or the necessary rights or interests in such lands, 
in order to demonstrate by example the means, methods, and measures 
by which soil and soil resources may be conserved, nnd soil erosion in 
the form of soil blowing and soil washing may be prevented and 
controlled.

To Carry Out P m ’tJMfire and Control Mean lire*.
(3 ) To carry out preventive and control measures within the district 

including, but not limited to, engineering operations, methods of cul
tivation, the growing of vegetation, changes in use of land, and the 
measures listed in subsection C of section 2 of this act, on lands owned
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or controlled by this state or any of its agencies, with the cooperation 
of the agency administering and having jurisdiction thereof, and on 
any other lands within the district upon obtaining the consent of the 
occupier of such lands or the necessary rights or interests in such lands.

To Enter Into Cooperative Agreement!*.
(4) To cooperate, or enter into agreements with, and within the 

limits of appropriations duty mude available to it by law, to furnish 
financial or other aid to, any agency, governmental or otherwise, or 
any occupier of lands within the district, in the carrying on of ero
sion-control and prevention operations within the district, subject to 
such conditions ns the supervisors may deem necessary to advance 
the purpose of this act.

To Acquire Property.
(5) To obtain options upon and to acquire, by purchase, exchange, 

lease, gift, grant, bequest, devise or otherwise, any property, real or 
personal, or rights or interest therein; to maintain, administer and 
improve any properties acquired, to receive income from such proper
ties and to expend such income in carrying out the purposes and 
provisions of this act; and to sell, lease or otherwise dispose of any 
of its property or interests therein in furtherance of the purposes and 
the provisions of this act.

To Make Available Material and Equipment to Ax-tint Land Occu
piers.

(6) To make available, on such terms as it shall prescribe, to land 
occupiers within the district, agricultural and engineering machinery 
and equipment, fertilizer, seeds, and seedlings, and such other material 
or equipment, as will assist such land occupiers to carry on operations 
upon their lands for the conservation of soil resources and for the 
prevention and control of soil erosion.

To Maintain Structures.
(7) To construct, improve and maintain such structures as may be 

necessary or convenient for the performance of any of the operations 
authorized in this act.

To Develop and Publish Plans,
(8) To develop comprehensive plans for the conservation of soil 

resources and for the control and prevention of soil erosion within 
the district, which plans shall specify in such detail as may be possible, 
the acts, procedures, performances and avoidances which are neces
sary or desirable for the effectuation of such plans, including the speci
fication of engineering operations, methods of cultivation, the growing 
of vegetation, cropping programs, tillage practices, and changes in use 
of land; and to publish such plans and information and bring them to 
the attention of occupiers of lands within the district.

To Take Over or Manage Projects of the United States or This State 
and to Accept Contributions, ete.

(9) Upon request of the United States government to take over, by 
purchase, lease or otherwise, and to administer, any soil-conservation,
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erosion-control, or erosion-prevention project locnted within its bound
aries undertaken by the United States or any of its agencies, or by this 
state or any of its agencies; to manage, as agent of the United States 
or any of its agencies, or of this slate or any of its agencies, any 
soil-conservation, erosion-control, or erosion-prevention project within 
its boundaries; to act as agent for the United States, or any of its 
agencies, or for this state or any of its agencies, in connection with 
the acquisition, construction, operation or administration of any aoil- 
conservation. erosion-control or erosion-prevention project within its 
boundaries; to accept donations, gifts and contributions in money, serv
ices, materials or otherwise, from the United States or any of its 
agencies, or from this state or any of its agencies, and to use or expend 
such moneys, services, materials or other contributions in carrying on 
its operations.

General Corporate Poirerx.
(10) To sue and be sued in the name of the d istrict; to have a seal, 

which seal shall be judicially noticed; to have perpetual succession 
unless terminated as hereinafter provided; to make find execute con
tracts and other instruments, necessary or convenient to the exercise 
of its powers; to make, and from time to time amend and repeal, rules 
and regulations not inconsistent with this net. to carry into effect its 
purposes and powers.

To Enter Into Agreement* n ith Laud Occupiers.
(11) As a condition to the extending of uny benefits under this act 

to. or the performance of work upon, any lands now owned or con
trolled by this state or any of its agencies, the supervisors may require 
contributions in money, services, materials or otherwise to any opera
tions conferring such benefits, and may require land occupiers to enter 
into and perform such agreements or covenants as to the permanent 
use of such lands as will tend to prevent or control erosion thereon.

General Prorixioux of Late {{expecting Property Not Applicable.
(12) No provisions with respect to the acquisition, operation, or 

disposition of property by other public bodies shall be applicable to a 
district organized hereunder unless the legislature shall specifically so 
state. (Sec. 8.)
Comparable provisions.

Idaho ('rule. 1(140 Slipp., § 22-2608. 
Mont. Rev. Codes, § ;il>4t),25 (substan
tially  identical; but from subd. 0  there is 
omitted the clause "Upon request of the 
United States government").

Iowa Code § 2G02.01), us amended 
by Ijiw s  of 1041 (substantially the same, 
except that it contains no subdivision 
equivalent to subd. (!)) herein; a  provi
sion is included, authorizing acceptance 
of donations, gifts, and contributions 
from United States or its ugencies; u 
subdivision is lidded, milking participa
tion purely voluntary, a fter  formation 
of d istrict).

Cul. Pub. Res. Code, § 1)250 (this sec
tion und subsequent sections of the Code

enumerate powers of d istrict; these urc 
to the effect (§1)201) thut, inter alia, 
directors may execute necessary con
tracts. employ iiirenls. officers und em
ployees. prescribe their duties and fix 
their compensation; (§1)252) may ac
quire necessary lunds and property; 
(§1)252) may take conveyances, leases, 
contracts or other assurances for prop
erty acquired by d istrict; (§1)254) direc
tors may sue and be sued in nume of 
district; (§ 1)255) may enter on lunds and 
make surveys; (§926G> directors may 
cooperate and enter into contracts or 
agreements with State  of California. 
United Slates, county, soil conservation 
district or other public d istrict in state; 
(§92G2) may take over, by purchase,
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liusi'. or otherwise, projects umlcrtnken 1‘Kcnt* of I'nitnl States or S ta te  of Culi- 
l>y United States or its ugencii'S. or liy forniu, or their aireneii-s; ($11425) di- 
State of ('ulifornin or its aKencies; rectors may formulate land-use regain- 
($1>2lft) may manage suelt projects as lions).

82A-0-9. Land-Use Regulations— Referendum— Amendments and Re
peal— Uniformity of Application.

The supervisors of any district shall have authority to formulate 
regulations governing the use of lands within the district in the in
terest of conserving soil and soil resources and preventing and control
ling soil erosion. The supervisors may conduct such public meetings 
and public hearings upon tentative regulations as may be necessary 
to assist them in this work. The supervisors shall not have authority 
to enact such land-use regulations into law until after they shall have 
caused due notice to be given of their intention to conduct a referendum 
for submission of such regulations to the occupiers of lands lying within 
the boundaries of the district for their indication of approval or dis
approval of such proposed regulations, and until after the supervisors 
have considered the result of such referendum. The proposed regula
tions shall be embodied in a proposed ordinance. Copies of such pro
posed ordinance shall be available for the inspection of all eligible 
voters during the period between publication of such notice and the 
date of the referendum. The notices of the referendum shall recite 
the contents of such proposed ordinance, or shall state where copies 
of such proposed ordinance may be examined. The question shall be 
submitted by bullots. upon which the words “ for approval of proposed
ordinance No............................................................................ prescribing land-
use regulations for conservation of soil and prevention of erosion” and 
"against approval of proposed ordinance No........................................ pre
scribing land-use regulations for conservation of soil and prevention 
of erosion" shall bo printed, with a square before each proposition 
and a direction to insert an X mark in the square before one or the 
other of said propositions as the voter may favor or oppose approval 
of such proposed ordinance. The supervisors shall supervise such 
referendum, shall prescribe appropriate regulations governing the 
conduct thereof, and shall publish the result thereof. All occupiers 
of lands within the district shall be eligible to vote in such referendum. 
Only such land occupiers shall be eligible to vote. No informalities in 
the conduct of such referendum or in any mutters relating thereto shall 
invalidate said referendum or the result thereof if notice thereof shall 
have been given substantially as herein provided and said referendum 
shall huve been fairly conducted.

The supervisors shall not have authority to enact such proposed ordi
nance into law unless at least a majority of the votes cast in such 
referendum shall have been cast for approval of the said proposed ordi
nance. The approval of the proposed ordinance by a majority of the 
votes cast in such referendum shall not be deemed to require the 
supervisors to enact such proposed ordinance into law. Land-use regu
lations prescribed in ordinances adopted pursuant to the provisions 
of this section by the supervisors of any district shall have the force 
and effect of luw in the said district und shall be binding and obligatory 
upon all occupiers of lands with such district.
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Any occupier of land within such district may ut any time lile u 
petition with the supervisors asking' that any or all of the land-use 
regulations prescribed in any ordinance adopted by the supervisors 
under the provisions of this section shall be amended, supplemented, 
or repeuled. Land-use regulations prescribed in any ordinance adopted 
pursuant to the provisions of this section shall not be amended, supple
mented, or repealed except in accordance with the procedure prescribed 
in this section for adoption of lund-use regulations. Referenda on 
adoption, amendment, supplementation, or repeal of land-use regula
tions shall not be held more often than once in six months.

The regulations to be adopted by the supervisors under the provi
sions of this section may include:

(1) Provisions requiring the carrying out of necessary engineering 
operations, including the construction of terraces, terrace outlets, check 
dams, dikes, ponds, ditches and other necessary structures.

(2) Provisions requiring observance of particular methods of culti
vation, including contour cultivating, contour furrowing, lister furrow
ing, sowing, planting, strip cropping, seeding and planting of lands to 
water-conserving and erosion-preventing plants, trees and grasses, 
forestation and reforestation.

(3) Specifications of cropping programs and tillage practices to be 
observed.

(4) Provisions requiring the retirement from cultivation of highly 
erosive areas or of areas on which erosion may not be adequately con
trolled if cultivation is carried on.

(5) Provisions for such other means, measures, operations and pro
grams as may assist conservation of soil resources and prevent or 
control soil erosion in the district, having due regard to the legislative 
findings set forth in section 2 of this act.

The regulations shall be uniform throughout the territory comprised 
within the district except that the supervisors mny classify the lands 
within the district with reference to such factors as soil type, degree of 
slope, degree of erosion threatened or existing, cropping and tillage 
practices in use, and other relevant factors, and may provide regula
tions varying with the type or class of land affected, but uniform as to 
all lands within each class or type. Copies of land-use regulations 
adopted under the provisions of this section shall be printed and made 
available to all occupiers of lands lying within the district. (Sec. 0.)

82A-0-10. Right of Inspection— Penally for Violation of Regulations 
— Damages.

The supervisors shall have authority to go upon any lands within the 
district to determine whether land-use regulations adopted under the 
provisions of section f> of this act are being observed. Any person, 
firm or corporation who shall violate any of such regulations shall be 
guilty of a misdemeanor, and. upon conviction, shall be punished by a 
fine of not less than $100. and not more than $500 for each such offense, 
at the discretion of the court. The supervisors are further authorized 
to provide by ordinance that any land occupier who shall sustain dam
ages from any violation of such regulations by any other land occupier

[ 9 R ]
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may recover damages at law from such other land occupier for such 
violation. (Sec. 10.)

Comparable provisions. iiluinl is filcil with them chiii-gini? vio-
Mont. Rev. Codes, § itn4t>.27 (super- lotion of land-iisu regulations), 

visors may go upon lands a fter com-

82A -ft-ll. Failure to Comply with Regulations— Petition to District 
Court— Judgment for Costs and Expenses, a Lien.

Where the supervisors of any district shall find that any of the pro
visions of land-use regulations prescribed in an ordinance adopted in 
accordance with the provisions of section 9 hereof are not being ob
served on particular lands, and that such nonobservance tends to in
crease erosion on such lands and is interfering with the prevention or 
control of erosion on other lands within the district, the supervisors 
may present to the district court of the county wherein the major por
tion of the land is located a petition, duly verified, sotting forth the 
adoption of the ordinance prescribing land-use regulations, the failure 
of the defendant land occupier to observe such regulations, and to 
perform particular work, operations or avoidances as required thereby, 
and that auch nonobservance tends to increase erosion on such lands 
and is interfering with the prevention or control of erosion on other 
lands within the district, and praying the court to require the defendant 
to perform the work, operations or avoidances within a reasonable 
time and to order that if the defendant shall fail so to perform the 
supervisors may go on the land, perform the work or other operations 
or otherwise bring the condition of such lands into conformity with the 
requirements of such regulations, and recover the costs und expenses 
thereof, with interest, from the occupier of such land. Upon the pres
entation of such petition, the court shall chusc process to be issued 
against the defendant, and shall hear the case. If it shall appear to the 
court that testimony is necessary for the proper disposition of the 
matter, it may take evidence, or appoint u referee to take such evidence 
as it may direct and report the same to the court with his findings of 
fact and conclusions of law, which shall constitute a part of the pro
ceedings upon which the determination of the court shall be made. 
The court may dismiss the petition; or it may require the defendant to 
perform the work, operations or avoidances, and may provide that 
upon the failure of the defendant to initiate such performance within 
the time specified in the order of the court, and to prosecute the same 
to completion with reasonable diligence, the supervisors may enter upon 
the lands involved and perform the work or operations or otherwise 
bring the condition of such lands into conformity with the requirements 
of the regulations und recover the costs and expenses thereof, with 
interest at the rate of five per centum per annum, from the occupier of 
such lands. In all cases where the person in possession of lands, who 
shall fail to perform such work, operations or avoidances shall not be 
the owner, the owner of such lands shall be joined as party defendant.

The court shall retain jurisdiction of the case until after the work 
has been completed. Upon completion of such work pursuant to such 
order of the court the supervisors may file a petition with the court, a
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copy of which shall be served upon the defendant in the case, stating 
the costs and expenses sustained by them in the performance of the 
work and praying judgment therefor with interest. The court shall 
have jurisdiction to enter judgment for the amount of such costs and 
expenses, with interest at the rate of five per centum per annum until 
paid, together with the costs of suit, including a reasonable attorney’s 
fee to be fixed by the court. The supervisors shall have further au
thority to certify to the county treasurer of the county wherein the 
major portion of the land is located the amount of such judgment, 
which shall be a lien upon such lands, and shall be collected as are 
general taxes upon real estate. The procedure for collection of delin
quent general taxes upon real estate shall be applicable to the collection 
of such judgments. When such judgment shall be paid or collected, 
the proceeds shall be paid over to the district within the boundaries of 
which the lands shall lie. (Sec. 11.)

B2A-0-12. Hoards of Adjustment.
(a) Where the supervisors of any district organized under the pro

visions of this act shall adopt an ordinance prescribing land-use regula
tions in accordance with the provisions of section 9 hereof, they shall 
further provide by ordinance for the establishment of a bourd of 
adjustment. Such board of adjustment shall consist of three members, 
each to be appointed for a term of three years, except that the members 
first appointed shall be appointed for terms of 1. 2. and 3 years, re
spectively. The members of each such board of adjustment shall be 
appointed by the state soil conservation committee, with the advice and 
approval of the supervisors of the district for which such board has 
been established and shall be removable, upon notice and hearing, for 
neglect of duty or malfeasance in office, but for no other reason, such 
hearing to be conducted jointly by the state soil conservation committee 
and the supervisors of the district. Vacancies in the board of adjust
ment shall be filled in the same manner as original appointments, and 
shall be for the unexpired term of the member whose term becomes 
vacant. Members of the state soil conservation committee and the 
supervisors of the district shall be ineligible to appointment as members 
of the board of adjustment during their tenure of such other office. The 
members of the board of adjustment shall receive compensation for 
their services at the rate of five dollars per diem for time spent on the 
work of the board, in addition to expenses, including traveling expenses, 
necessarily incurred in the discharge of their duties. The supervisors 
shall pay the necessary administrative and other expenses of operation 
incurred by the board, upon the certificate of the chairman of the board.

To Adopt R i iI i k — AFcctiiiffx PvUUv—Records of Rrocccdiiif/x.
(b) The board of adjustment shall adopt rules to govern its pro

cedures, which rules shall be in accordance with the provisions of this 
act and with the provisions of any ordinance adopted pursuant to this 
section. The board shall designate a chairman from among its mem
bers, und may, from time to time, change such designation. Meetings 
of the board shall be held at the call of the chairman and at such other
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times as the board may determine. Any two members of the board 
shall constitute a quorum. The chairman, or in his absence such other 
member of the board us he may designate to serve as acting chairman, 
may administer oaths and compel the attendance of witnesses. All 
meetings of the board shall be open to the public. The board shall keep 
a full and accurate record of all proceedings, of all documents filed 
with it, and of all orders entered, which shall be filed in the office of 
the board and shall be a public record.

Petition to Authorise Variance from Regulations—Hearing.*— Deter
mination of Board.

(c) Any land occupier may file a petition with the board of adjust
ment alleging that there are great practical difficulties or unnecessary 
hardship in the way of his carrying out upon his lands the strict letter 
of the land-use regulations prescribed by ordinance approved by the 
supervisors, and praying the board to authorize a variance from the 
terms of the land-use regulations in the application of such regulations 
to the lands occupied by the petitioner. Copies of such petition shall be 
served by the petitioner upon the chairman of the supervisors of the 
district within which his lands nre located and upon the chairman of 
the state soil conservation committee. The board of adjustment shall 
fix a time for the hearing of the petition and cause due notice of 9uch 
hearing to be given. The supervisors of the district and the state soil 
conservation committee shall have the right to appear and be heard 
at such hearing. Any occupier of lands lying within the district who 
shail object to the authorizing of the variance prayed for may intervene 
and become a party to the proceedings. Any party to the hearing 
before the board may appear in person, by agent, or by attorney. If, 
upon the facts presented ut such hearing, the board shall determine that 
there are great practical difficulties or unnecessary hardship in the way 
of applying the strict letter of any of the land-use regulations upon 
the lands of the petitioner, it shall make and record such determination 
and shall make und record findings of fact as to the specific condi
tions which established such great practical difficulties or unnecessary 
hardship. Upon the basis of such findings and determination, the 
board shull have power by order to authorize such variunce from the 
terms of the land-use regulations, in their application to the lands of the 
petitioner, as will relieve such great practical difficulties or unnecessary 
hardship and will not be contrary to the public interest, and such that 
the spirit of the land-use regulations shnll be observed, the public 
health, sufety and welfare secured, and substantial justice done.

Potrcr of Districts Restricted.
(d) In order to safeguard existing property rights and to prevent 

the imposition of practical difficulties and unnecessary hardships upon 
existing occupiers, soil conservation districts as herein provided shall 
not have the authority under this act to:

(1) Impose financiu! requirements upon occupiers in an amount 
greater than the amount of five per cent of the fair value of the prop
erty immediately subject to soil conservation regulations and loss suf-
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fern), as determined by a committee composed of the occupier, one 
member appointed by the board of adjustment and a party selected by 
these two;

(2) Dispossess or remove occupiers without payment of property 
damage and loss suffered by said occupier as determined in (1) above; 
or

(3) Establish game or wild life regulations or other regulations not 
in keeping with the intent and purposes to effect soil conservation as 
provided in this act.

Petition to Rcviett' Orders of Board.
(e) Any petitioner aggrieved by an order of the board granting or 

denying, in whole or in part, the relief sought, the supervisors of the 
district, or any intervening party, may obtain a review of such order 
in the district court of the county wherein the major portion of the land 
is located by filing in such court a petition praying that the order of the 
board be modified or set aside. {Sec. 12.)
Comparable provisions. in/ land-use regulations, must also pro-

Mont. Rev. ( ’odes. 5 :b>4!>.2H (super- vide liy ordinance for establishment of 
visors, when adopting ordinance prescrib- board of adjustment).

82A -0-13. Districts May Cooperate.
The supervisors of any two or more districts organized under the 

provisions of this act may cooperate with one another in the exercise of 
any or all powers conferred in this act. (Sec. 13.)
Comparable provisions.

Iowa Cede ltKlll, $2f>03.10 (identical; 
term "ch ap ter" used in lieu o f “act”).

Mont. Rev. Codes. § 3<i41>.29 (identical).

82A -0-M . Publicly Owned Lands.
Agencies of this state which shall have jurisdiction over, or be 

charged with the administration of, any state-owned lands, and of any 
county, or other governmental subdivision of the state, which shall have 
jurisdiction over, or be charged with the administration of, any county- 
owned or other publicly owned lands, lying within the boundaries of 
any district organized hereunder shall cooperate to the fullest extent 
with the supervisors of such districts in the effectuation of programs 
and operations undertaken by the supervisors under the provisions of 
this act. The supervisors of such districts shall be given free access to 
enter and perform work upon such publicly owned lands. The provi
sions of land-use regulations adopted pursuant to section 9 of this 
act shall have the force and effect of law over all such publicly owned 
lands, and shall be in all respects observed by the agencies administer
ing such lands. (Sec. 14.)
Comparable provisions. term "commissioners" for “supervisors").

Iowa Code UKIl), §2ti03.11 (state  Mont. Rev. Codes, § :1C49.30 (subatan- 
agcncics may cooperate with district tidily identical), 
supervisor*; 1941 amendment substituted

82A -0-15. Termination of Existence—Certificates of Dissolution— 
Contracts Continued.

At any time after five years after the organization of a district un
der the provisions of this act, any twenty-five (25) occupiers of land
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lying within the boundaries of such district may file a petition with the 
state soil conservation committee praying that the operations of the 
district be terminated and the existence of the district discontinued. 
The committee may conduct such public meetings and public hearings 
upon such petition as may be necessary to assist it in the consideration 
thereof. Within sixty days after such a petition has been received by 
the committee it shall give due notice of the holding of a referendum, 
and shall supervise such referendum, and issue appropriate regulations 
governing the conduct thereof, the question to be submitted by ballots
upon which the words “for terminating the existence of t h e ....................
............................................................ (name of the soil conservation district
to be here inserted)” and "against terminating the existence of the 
.......................................................................................... (name of the soil con
servation district to be here inserted)” shall be printed, with a square 
before each proposition and a direction to insert an X mark in the 
square before one or the other of said propositions as the voter may 
favor or oppose discontinuance of such district. All occupiers of lands 
lying within the boundaries of the district shall be eligible to vote in 
such referendum. Only such land occupiers shall be eligible to vote. 
No informalities in the conduct of such referendum or in any matters 
relating thereto shall invalidate said referendum or the result thereof 
if notice thereof shall have been given substantially as herein provided 
and said referendum shall have been fairly conducted.

The committee shall publish the result of such referendum and shall 
thereafter consider and determine whether the continued operation of 
the district within the defined boundaries is administratively practica
ble and feasible. If the committee shall determine that the continued 
operation of such district is administratively practicable and feasible, 
it shall record such determination and deny the petition. If the com
mittee shall determine that the continued operation of such district is 
not administratively practicable and feasible, it shall record such 
determination and shall certify such determination to the supervisors of 
the district. In making such determination the committee shall give 
due regard and weight to the attitude of the occupiers of lands lying 
within the district, the number of land occupiers eligible to vote in 
such referendum who shall have voted, the proportion of the votes 
cast in such referendum in favor of the discontinuance of the district 
to the total number of votes cast, the approximate wealth and income 
of the land occupiers of the district, the probable expense of carrying 
on erosion control operations within such district, and such other eco
nomic and social factors as may be relevant to such determination, 
having due regard to the legislative findings set forth in section 2 of 
this act; provided, however, that the committee shall not huve authority 
to determine that the continued operation of the district is administra
tively practicable and feasible unless at least a majority of the votes 
cast in the referendum shall have been cast in favor of the continuance 
of such district.

Upon receipt from the state soil conservation committee of a certifi
cation that the committee has determined that the continued operation 
of the district is not administratively practicable and feasible, pursuant
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to the provisions of this section, the supervisors shall forthwith proceed 
to terminate the affairs of the district. The supervisors shall dispose 
of all property belonging to the district at public auction and shall pay 
over the proceeds of such sule to be covered into the state treasury. 
The supervisors shall thereupon file an application, duly verified, with 
the secretary of state for the discontinuance of such district, and shall 
transmit with such application the certificate of the state soil conserva
tion committee setting forth the determination of the committee that 
the continued operation of such district is not administratively practi
cable and feasible. The application shall recite that the property of the 
district has been disposed of and the proceeds paid over as in this 
section provided, and shall set forth a full accounting of such prop
erties and proceeds of the sale. The secretary of state shall issue to the 
supervisors a certificate of dissolution and shall record such certificate 
in an appropriate book of record in his office.

Upon issuance of a certificate of dissolution under the provisions of 
this section, all ordinances and regulations theretofore adopted and 
in force within such districts shall be of no further force and effect. 
All contracts theretofore entered into, to which the district or super
visors are parties, shall remain in force and effect for the period pro
vided in such contracts. The state soil conservation committee shall be 
substituted for the district or supervisors as party to such contracts. 
The committee shall be entitled to all benefits and subject to all liabili
ties under such contracts and shall have the same right and liability to 
perform, to require performance, to sue and be sued thereon, and to 
modify or terminate such contracts by mutual consent or otherwise, as 
the supervisors of the district would have had. Such dissolution shall 
not affect the lien of any judgment entered under the provisions of 
section 11 of this act, nor the pendency of any action instituted under 
the provisions of such section, and the committee shull succeed to all 
the rights and obligations of the district or supervisors as to such 
liens and actions.

The state soil conservation committee shall not entertain petitions 
for the discontinuance of any district nor conduct referenda upon such 
petitions nor make determinations pursuant to such petitions in ac
cordance with the provisions of this act, more often than once in five 
years, (Sec. 15.)
Comparable provisions.

Col. Pub. Res. Code. §0310 (district 
may be dissolved by honrd of super
visors of principal county).

Idaho Code, 11)40 Supp., §22-2511 
(substantially the sunu\ except th at the 
ncxt-to-last subdivision concludes with 
the sentence. "The stale soil conserva
tion commission shall be substituted for 
the district or supervisors ns party to 
such contracts” ).

Iowa Code 1030. § 2003.12. us umended 
by Ljiw s of ]!>41 (pertains to discontinu
ance of district: first purugrnph is sub

stantially the sunie as first pnragranh 
herein; contains paragraph substantially 
the same ns fourth paragraph herein, 
but the nmendmont o f 1041 struck there
from the concluding sentence, beginning, 
“Such dissolution shall not uffect the 
lien of any judgment * * * ” ; ulso con
tains paragraph identical will) conclud
ing pnrngrapli herein).

Mont. Rev, ('odes. §3340.31 (substan
tially the same, except that ten occupiers 
of land inny file petition; the finul para
graph herein is omitted).

82A-0-16. Appropriation.
For the purpo.se of carrying out the provisions of this act and to 

administer the same, there is hereby appropriated out of the general
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fund not otherwise appropriated the sum of $6,000, for the biennium 
ending July 1st, 1938. (Sec. 16.)

82A -0-I7. Partial Invalidity—Saving Clause.
I f  any provisions of this act, or the application of any provision to 

any person or circumstance, is held invalid, the remainder of the act, 
and the application of such provision to other persons or circumstances, 
shall not be affected thereby. (Sec. 17.)

82A-(M 8. Conflicting Acts.
In so fur us any of the provisions of this act are inconsistent with 

the provisions of any other law, the provisions of this act shall be 
controlling. (Sec. 18.)

82A-0-19. Effective Date.
This uct shall take effect upon approval.
Approved March 23, 1937. (Sec, 19.)
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L. 1941, 2nd Spec. Sess., ch. 34; efT. June 5, 1942.

S p e c i a l  P o l ic e m e n  f o r  P r o t e c t io n  o f  P u b l ic  P r o p e r t y  or 
i n  W h ic h  t h e  P u b l i c  H a s  a n  I n t e r e s t  

AN ACT authorizing the appointment of anil prescribing the powers 
and duties of special policemen for the protection and preservation 
of public property within the state of Utah or which the public has 
an interest in and prescribing the qualifications of such special 
policemen.

Be it a  meted by the Legislature of the State of Utah: 

R2B-0-1. Purpose of Act— Declaration of Puhlic Policy.
As a guide to interpretation and application of this act, the public 

policy of the state is declared to be as follows:
[ 106]
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The present nutionul emergency proclaimed by the president neces
sitates the appointment of additional and special police officers for 
the protection of public and private property employed and used in and 
essential to the national and state defense program in the continuation 
of their functions both as they relate to the civil and military program, 
and the governor being the chief enforcement and executive officer and 
the highest responsible authority within the state, it is the desire and 
intent of the legislature to broaden his powers to the extent that he 
may enter into cooperative agreements with individuals, corporations, 
political subdivisions or associations for the protection of the people 
of this state in the guarding of the production, assembling, trans
portation or sturuge of articles necessary in our program of defense 
vital to the state or nation, and in the safeguarding and protection of 
properties, commodities, supplies and urtides necessary for the con
tinued health, welfare, and well-being of residents and citizens of this 
state. It is further declared by the legislature that in the enactment 
of this act it is not their intent to repeal or modify existing laws but to 
add additional safeguards to the existing laws upon its statutes oc
casioned by the emergency now existing. The legislature further 
declares that in enacting this measure that it is their express desire 
that the state highway patrol, county sheriffs, and police departments 
of the political subdivisions of this state be enrolled as an advisory 
council to the governor in order to accomplish with the greatest ra
pidity sufficient protection to the citizenry, private or public. (Sec. 1.)
Comparable proviniont*. with Ch. Mb, l!uih I jiw s  of 1041, 2nd

Cn). Gen. Laws, Act HOIll), $ 1 2  (tie- Speeiul Session; see notes under H2B- 
scribina, as an urgency measure, this 0 -1 0  et seq.), 
statute, which is substantially identical

82B-0-2. Authority to Appoint Special Policemen— Application.
Upon the application of the county or city commissioners of any 

county within this state owning or having an interest in any property 
situated wholly or partly in such county or upon the application of any 
responsible citizen or group of citizens, the governor of this state or 
any officer which he may delegate his powers and duties to under this 
act hereinafter referred to as the appointing authority, may appoint 
and deputize as special policemen with the powers and duties herein
after prescribed. Such number of persons designated in the application 
as may be deemed necessary for the protection of public or private 
property where such property is of such a nature as to be essentiul to 
the public welfare and well-being of the citizens of this state.

(Sec. 2.)

82B-0-3. Qualifications— To He Investigated— Certificate—Oath.
The governor or such authority as he may appoint shall issue a cer

tificate of appointment to each person appointed hereunder in such 
form as he may prescribe. Such certificate shall constitute the ap
pointees authority for exercising the powers and carrying out the 
duties conferred and imposed upon him by this act. Each person 
appointed under this act shall within ten days after his certificate of 
appointment has been issued and before entering upon the duties of 
his office, take and subscribe the constitutional oath of office and file
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it with the governor or other authority designated by him. No person 
shall be appointed as a special policeman under this act unless he is a 
citizen of the United States and has been a resident of the state of 
Utah for one year, and has good moral character anti has not been 
previously convicted of a felony, and the appointing authority shall 
require as a prerequisite to the appointment of any individual as an 
olHcial guard or special policeman under this act, that the sheriff of the 
county or the police department of the city, or other law enforcement 
agency in the county or locality where such individual resides or has 
resided during the year previous to his appointment, shall make a 
thorough investigation with respect to his reputation, moral character 
and fitness, and shall certify to the appointing authority the findings 
and results of such investigation. (Sec. 3.)

82B -0- I. Powers and Duties.
Much person appointed as a special policeman under this act shall be 

charged with the duty of protecting and preserving the property de
scribed in the application for his appointment. He shall have power to 
arrest all persons trespassing or committing offenses or crimes thereon. 
He shall have and may exercise the powers of a peace officer, but only 
upon the property, or in connection with the property described in 
the application for his appointment. When on duty he shall wear 
ao appropriate metallic badge upon which shall be inscribed the words 
"special policeman.” He shall have power to possess and carry such 
lirearms and other weapons while on duty as may be prescribed by 
the appointing authority. Whenever he shall change his residence 
address, he shall forthwith give notice of his new address to the ap
pointing authority. (Sec. 4.)

82B-0-5. Employee of Stale— Liability for Acts or Omissions.
Each person appointed as special policeman or guard for the protec

tion of property under this act. or who is now employed as a special 
policeman or guard shall for all purposes be deemed to be an employee 
of this state: iiioviilrr!, hoirt vrr, that neither this state nor any political 
subdivision of this state, nor any department, officer, board, bureau or 
other agency of either the state or any political subdivision thereof shall 
be liable or accountable in any civil action or otherwise for or on ac
count of the appointment of any such special policeman or for or on 
account of any act or omission on his part in connection with his 
powers and duties under this act. (Sec. 5.)

K2B-0-6. Termination or ((evocation of Appointment— Exercise of 
Powers After Revocation— Misdemeanor.

The appointment of any special policeman under this act shall termi
nate and his authority shall cease upon an issuance of proclamation by 
the governor that the present emergency has ceased to exist. The gov
ernor or other authority to whom he may delegate appointing power 
shall also have the power on his own motion and at any time, for any 
reason or cause, to revoke the appointment of any special policeman



by filing a revocation thereof in the office in which the certificate of 
appointment was issued and by mailing a notice of such revocation 
to the person whose appointment is revoked, at his residence address 
as the same appears in the application lor appointment or the latest 
statement thereof on file. If such person thereafter knowing of such 
revocation or having in any manner received notice thereof, exercises 
or attempts to exercise any of the powers granted him under this act. 
he shall be guilty of a misdemeunor and the filing and mailing of such 
notice to his last known address shall be presumptive evidence that 
such person knew of the revocation. (Soc. 6.)

82U-0-7. Rules and Regulations Governing Special Policemen or 
Guards.

Kverv special policeman or guard appointed under this act shall 
at all times be subject to the rules and regulations of the governor or 
such other law enforcement department us he may designate insofar 
as it relates to the supervision ami control of such person or per
sons or property within this state as the governor or his delegated 
authority may deem proper. Any and every person now employed 
as a special policeman or guard either for the protection of any public 
property or for the protection of private property which may be af
fected with a public interest shall be subject to an investigation by 
the sheriff or other law enforcement agency in the county in which he 
resides with respect to his moral character or fitness h iu ! shall from 
and after the effective date of this act be subject to the rules and regu
lations of the governor or such other law enforcement department as 
he may designate and shall also be subject to the supervision and 
control of the governor or other law enforcement department to whom 
the governor mav delegate authoritv for the purpose of this act.

(Sec. 7.)

8211-0-8. Act Not to Restrict Additional Safeguards and Protection of 
Property.

Nothing in this act ahull be deemed to restrict the governor under 
existing law or laws which may be enacted by the legislature to re
quire any political subdivision of this state or any corporation, either 
private or public or other persons either individually or collectively 
owning or having an interest in property, the continued use and opera
tion of which is vital to the welfare of the citizens of this state and 
nation, to continue all present safeguards and special police protection 
and to provide at their own expense such safeguards and such protec
tion as in the opinion and judgment of the governor they have the 
ability to perform with respect to such property held and operated 
by them and which would ordinarily be required of them as their duty; 
proridi’d, hmctvvr, that any individual now employed or hereafter ap
pointed by any such person, firm or corporation to guard and protect 
such property shall possess the qualifications as set forth in paragraph 
3 hereof and shall be subject to the requirements und provisions of 
paragraph 9. (Sec. 8.)
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82B -0-9. Effective Date.
This net shall take effect upon proclamation of the governor.

(Sec. 9.)
I,. 1911, 2nd Spec. Seas., ch. 35; eff. Aug. 12.

S p e c ia l  Policemen for Protection of P ublic Property Ow ned
BY ANOTHER STATE OR IN WHICH IT HAS AN INTEREST 

AN ACT authorizing the appointment of and prescribing the powers 
and duties of special policemen for the protection and preservation 
of public property.

Re it enacted by the Legislature of the State of Utah:

8211-0-10. Authority to Appoint Special Policemen.
Upon the application of the governor of any state owning or having 

an interest in, or any of whose political subdivisions, departments, 
agencies, or districts, or owns or has an interest in any property situ
ated wholly or partly in this state, the governor of this state or any 
officer, council, or agency to whom or which he may delegate his powers 
und duties under this act, hereinafter referred to as the appointing 
authority, may appoint and deputize as special policemen, with the 
powers and duties hereinafter prescribed, such number of persons 
designated in the application as may be deemed necessary for the 
additional protection of such property. (Sec. 1.)
Comparable provisions.

Cal. Con. 1j \ws, A rt (>01 lh , § 1 (iilon- 
tica l) .

82 B -0 -1 1. Application— Contents.
Applications under this act shall be made in writing upon forms 

prescribed by the appointing authority and shall contain the name, 
age, nationality and residence address of each person for whom an 
appointment as special policeman is sought and such other information 
concerning such person as the appointing authority mav require.

(Sec. 2.)
Comparable provisions.

Cal. Gen. Laws, Act GOllb, §2  (iden
tica l) .

82B -0-12. Certificate of Appointment to Be Issued.
The appointing authority shall issue a certificate of appointment to 

each person appointed hereunder in such form as it may prescribe. 
Such certificate shall constitute the appointee's authority for exercising 
the powers and carrying out the duties conferred and imposed upon 
him by this act. (Sec. 3.)
Comparable provisions.

Cal. Gen. Ijiwk, Act 60111). § 3  (iden
tica l) .

82B -0-13. Special Policemen Must Be Approved—Oath.
Each person appointed under this act, shull within fifteen duys after 

his certificate of appointment has been issued, and before entering
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upon the duties of his office, take and subscribe the (constitutional) 
oath of office, and file it in the office of the appointing authority. No 
person shall be appointed a special policeman under this act unless he 
be approved by the regularly constituted law enforcement agency 
from the political subdivision where he resides, is a citizen of the 
United States, and a resident of the state for not less than one year 
and of good moral character, and has not previously been convicted 
of a felony. (Sec. 4.)
Comparable proviidonH.

Cul. Gen. Law s, Art 0011k  § 4  (s in k  
lor).

82B-0-14. Powers and Duties.
Each person appointed as a special policeman under this act shall 

be charged with the duty of protecting and preserving the property 
described in the application for his appointment. He shall have power 
to arrest all persons trespassing or committing offenses or crimes 
thereon. He shall have and may exercise the powers of a peace officer, 
but only upon the property or in connection with the property described 
in the application for his appointment. When on duty he shall wear an 
appropriate metallic badge upon which shnll be inscribed the words 
"special policeman.” He shall have power to possess and carry such 
firearms and other weapons while on duty as may be prescribed by 
the appointing authority. Whenever he shall change his residence ad
dress, he shall forthwith give notice of his new address to the appoint
ing authority. (Sec. 5.)
Comparable proviaions.

Cal. Gen. I j . wh, Act liOllli, $ 5  (iden
tical).

82B-0-15. Employee of State—Compensation— Additional Compensa
tion Prohibited— Acceptance a Felony.

Each person appointed as special policeman under this act shall for 
all purposes be, and be deemed to be. the employee of the state, politi
cal subdivision, department, agency or district requesting his appoint
ment. His compensation shall be fixed in such amount as may be agreed 
upon between him and such state, political subdivision, department, 
agency or district, as the case may be, and the latter shall be liable 
for the payment thereof. Any person offering or accepting any gift, 
salary or emolument other than that paid by the political subdivi
sion, for services as a special policeman as provided in this act, shall 
be guilty of a felony. (Sec. 6.)
Comparable provision*.

Cal. Gen. L^ws, Act COIlli, § li (iden
tical, except th at concluding sentence 
herein is om itted).

82B-0-16. Liability for Acts or Omissions.
Neither this state nor any political subdivision of this state, nor 

any department, officer, board, bureau or other agency of either the 
state or any political subdivision thereof shall be liable or accountable 
in any way for or on account of the appointment of any such special
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policeman or for or on account of any act or omission on his part in 
connection with his powers and duties under this act. (Sec. 7.)
Comparable provisions.

Cb ). Gen. U w s, Act COIlb. § 7  (iden
tical).

82B-0-17. Termination or Revocation of Appointment— Exercise of 
Powers After Revocation— Misdemeanor.

The appointment of any special policeman under this act shall termi
nate. and his authority thereunder shall cease, whenever the governor 
of the state requesting his appointment shall file a notice in the office 
of the appointing authority in such form as the latter may prescribe 
to the effect that his services arc no longer required. The appointing 
authority shall also huve power on its own motion and at any time, for 
any reason or cause deemed by it sufficient, to revoke the appointment 
of any such special policeman by filing a revocation thereof in its 
office and mailing a notice of such filing to the governor of the state 
requesting his appointment, and also to the person whose appointment 
is revoked, at his residence address as the same appears in the ap
plication for appointment or the latest statement thereof on file. If 
such person thereafter, knowing of such revocation or having in any 
manner received notice thereof, exercises or attempts to exercise any 
of the powers of a special policeman under this act, he shall be guilty 
of a misdemeanor; and the filing and mailing of such notice, as above 
provided, shall be presumptive evidence thnt such person knew of the 
revocation. (Sec. 8.)
Comparable pr<>vinionH.

Cal. Gen. Ijiw s , Ael fiOllb. $ K (iden-

82B-0-18, Rules and Regulations Governing Special Policemen.
Every special policeman appointed under this act shall at all times 

be subject to the rules and regulations of the appointing authority 
and to the supervision and control of such person or persons as the 
governor of this state may from time to time designate. (Sec. 9.)
Comparable provisions.

Cal. Gen. Ijiw *, Act ISO lib , § !) (iden- 
ticul).

82B-0-19. Governor Authorized to Apply for Appointment of Special 
Policemen in Other Stales—Compensation— Act Not to 
Restrict Additional Safeguards and Protection of Prop
erty.

The governor of this state is authorized, in his discretion, to make 
application to the governor of any other state for the appointment 
of special policemen for the additional protection of any property situ
ated wholly or partly in such other state, owned by this state, or 
any political subdivision thereof, or by any department or agency of 
either, or any tax or special district therein, or in which any of the 
foregoing has any interest. The state, political subdivision, depart
ment, agency or district owning or having an interest in the property
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for the protection of which any such special policeman is appointed 
shall be liable for the compensation and expenses of such policeman and 
shall have full power and authority to provide or otherwise arrange 
for the payment of such compensation and expenses. Nothing con
tained in this section shall be construed to relieve the state or the 
political subdivision thereof in which such property or any part thereof 
is situated from its duty to furnish for such property or part thereof 
such normal police protection as it ordinarily and customarily provides 
for other property situated therein. (Sec. 10.)
Comparable provisions. scried. so as to he worded, in part, “The

Cu). (Jin , I.UWH. Act (iOllh, § 10 (iden- (iovernor of this State  is hereby author- 
ticiil; notinjf th a t word ‘‘hereby’’ is in- ized • • • ” ).

82B-0-20. Partial Invalidity of Act—Saving Clause.
If any provision of this act or the application thereof to any person 

or circumstances is held invulid. such invalidity shall not affect other 
provisions or applications of the act which can be given effect without 
the invalid provision or application, and to this end the provisions of 
this act are declared to be severable. (Sec. 11.)
Comparable provision*.

Cnl. (Jen. 1-uws. Act fiOllh. § 11 (iden- 
licul).

82B-0-21. Inconsistent Acts Repealed.
All acts and parts of acts inconsistent with the provisions of this 

act and not expressly repealed herein are repealed. (Sec. 12.)
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CHAPTER 1

DEPARTMENT OF ENGINEERING

L. 1941, 1st Spec. Sens.. rh. 9 ;  cff.
July 1.

82C -1 -I. Department of Engineering 
Created.

82C -1-2. Engineering Commission — 
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82C-1-1H. Id. May Create Other Di
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H2C-1-15, Governor— To Designate.
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82C -1-17. Biennial Reports.
82C -1-18. Budget.
82C -1-I9 . Division o f  W ater and Irri-

82C -1-20. Effective Date.

L. 1941, 1st Spec. Seas., ch. 9 ; eff. July 1.
AN ACT creating the department of engineering, providing for the 

administration thereof, the appointment of an engineering commis
sion, prescribing the powers, duties and functions thereof, fixing 
their compensation; and providing for the appointment of an ad
visory council.

Be it evaded bij the Legislature of the State of Utah:

82C-1-1. Department of Engineering Created.
There is created a department of engineering of the state of Utah.

(Sec. 1.)
( ruHK. reference*.

S late  engineer, 100 2.
1114]
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82C-1-2. Engineering Commission— Membership—Terms—Salary.
The administration of the department of engineering shall be under 

the supervision, direction and control of a commission which shall 
be known as the engineering commission. The commission shall be 
composed of three members appointed by the governor by and with the 
consent of the senate whose terms of office shall be six years except 
ns further provided in this section. Of the members first appointed, 
the term of one shall expire March 1, 1943. the term of one shall ex* 
pire March 1. 1945. and the term of one shall expire March 1. 1947. 
and their successors shall be appointed for a term of six years. Each 
commissioner shall hold office until his successor is appointed and 
qualified. Not more than two members of the commission shall be
long to the same political party. One member of the commission shall 
be designated by the governor as chairman and any two commissioners 
muy constitute a quorum. Any member of the commission may be 
removed for cause by the governor. Each member of the engineering 
commission shall qualify by taking the constitutional oath of office and 
shall receive an annual salary of $4,000 payable monthly and in addi
tion thereto, he may be allowed actuul traveling and other expenses 
necessarily incurred in attending to official business. (Sec. 2 .)

82C-1-3. Id. Vacancies— How Filled.
Vacancies in the engineering commission, occurring by reason of 

death, resignation or other cause, or by rejection by the senate, shall 
be filled by the appointment of another person by the governor, which 
appointment shall be submitted by him to the senate for confirmation 
or rejection at the first session thereof after the appointment, or, if 
made while the senate is in session, at that session. (Sec. 3.)

82C-1-4. Id. Commissioners Not to Hold Other Office— Exceptions.
Each member of the engineering commission shall devote his full 

time and attention to his official duties and shall not hold any other 
office under the laws of this state, except ex officio such offices or titles 
as may be conferred upon him by law. No member shall hold office 
under the laws of any other state or under the government of the 
United States, but this provision shall not be construed to prevent any 
member from holding such nominal position or title as may be re
quired by law as a condition to participation by the state in any ap
propriation or allotment of any money, property or service which may 
be made or allotted for any of the functions of the department. Each 
member shall act ns the head or chief of such division or divisions of 
the department as shall be determined by the commission, except us 
hereinafter provided, but no additional compensation shall be paid to 
any member of the commission holding such office. (Sec. 4.)

82C-1-5. Id. Meetings.
Meetings of the engineering commission shall be held at the offices 

of the commission wherever within the state they may be established,
(Sec. 5.)
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82C-1-6. Id. Offices.
The engineering commission shall keep its principal offices at the 

stnle capitol, but may with the approval of the department of finance 
establish and maintain such branch or division offices within the state 
as may be necessary for the prompt and efficient performance of its 
duties. (See. 6.)

82C-1-7. Id. Official Seal— May Administer Oaths.
The engineering commission shall adopt and use an official seal, and 

file an impression and a description thereof in the office of the secre
tary of state. Copies of its records and proceedings and copies of 
documents and papers in its possession may be authenticated with the 
seal of the commission, attested by its chairman or by any member 
thereof or by its secretary and when so authenticated shall be re
ceived in evidence to the same extent and with the same effect as the 
originals. Each member of the commission shall have power to ad
minister oaths for all purposes required in the discharge of the duties 
of the department. (Sec. 7.)

82C-1-8. Engineering Advisory Council— Appointment— Number.
In order more accurately to ascertain the needs and wishes of the 

people of the state in connection with the performance of any of the 
duties of the engineering commission, there is created an engineering 
advisory council consisting of six individuals, taxpayers and elec
tors of the state, no more than four of whom shall be members of the 
same political party. The members of the advisory council shall be 
appointed by the governor by and with the consent of the senate. 
They shall serve without pay or compensation but shall be paid their 
actual and necessary expenses incurred in attending meetings of the 
council. Each member of the advisory council shall be chosen with 
due regard to his intelligence and ability and his knowledge and interest 
in the functions and duties of the commission. (Sec. 8.)

82C-1-9. Id. Terms— Confirmation— Vacancies.
The term of office of each member of the engineering advisory coun

cil shall be six years and until his successor shall have been Appointed 
and has qualified; provided, however, that during the year 1941 the 
governor shall appoint one member for the term expiring March 1. 
1942, one for a term expiring March 1. 1943, one for a term expiring 
March 1. 1944. one for a term expiring March 1, 1945, one for a term 
expiring March 1, 1946 and one for a term expiring March 1, 1947. In 
February 1942 and in February of each ycur thereafter the governor 
shall appoint a member for the full term of six years commencing on 
the second day of March next to succeed the member whose term has 
then expired. Knch appointment shall be submitted for confirmation 
or rejection by the senate during the session being held at the time of 
the appointment or. if none is then being held, at the next session of 
the senate. Unless rejected at the session to which the appointment 
is first submitted the appointment shall be deemed confirmed. Vacan-
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cies occurring in the membership of the advisory council shull be filled 
by the governor for the remainder of the term of the vacant member
ship, subject to subsequent confirmation or rejection by the senate. 
Nothing herein shall be construed to disqualify a member for re- 
uppointment. (Sec. 9.)

82C-1-10. Id. Meetings—Chairman— Secretary—Quorum.
The members of the engineering advisory council shall meet at the 

earliest convenient date in the month of March of each year at the 
office of the engineering commission at the state capitol at the call 
of the chairman of the commission'. At its first meeting the council 
shall elect a chairman from its membership who shall serve until the 
next annual meeting of the council, and the council may at any time 
elect such other officers from its membership as it shall deem neces
sary. The commission shall assign one of its employees to act as 
secretary of the council without additional compensation therefor, and 
shall furnish the council with such stationery, supplies and facilities 
as may be reasonably necessary. Meetings of the council may be held 
at any time or place and upon call of the governor or of the commission 
or of the chairman of the council upon notice of the time, place and 
purpose of the meeting given by mail, telegraph or telephone to each 
of the members of the council not less than two days prior to the 
date fixed for such meeting. A majority of the members present at 
any meeting shall constitute a quorum for the transaction of business.

(Sec. 10.)
82C-1-11. Id. Duly and Function.

it shall be the duty and function of the engineering advisory coun
cil to make suggestions to and to advise the engineering commission 
with respect to the policies, rules or regulations of the commission, the 
conduct of its business and of its employees, and the needs and wishes 
of the public with respect to any of the functions of the commission. 
It shall be the duty of the commission to receive and consider the 
suggestions and advice of the council, but nothing herein contained 
shall be construed to require the commission to adopt the same or to 
conform its practices thereto. (Sec. I I .)

82C-1-12. Commission— Duties and Powers—Shall Constitute Aero
nautics Commission.

The engineering commission or its several members shall exercise 
and perform the powers, duties and functions heretofore exercised and 
performed by the state road commission and such other departments 
as may be prescribed by law. Within the department of engineer
ing the Utah state building board shall exercise and perform the powers 
and duties heretofore performed by the Utah state building commis
sion. The members of the engineering commission shall constitute the 
Ut^h state aeronautics commission. With the approval of the governor, 
the engineering commission may appoint such administrative officers as 
may be necessary efficiently and economically to perform the functions 
of the department of engineering. It shall make, adopt, and enforce
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such rules and regulations not in conflict with Inw, which it may deem 
nect-ssarv or advisable to perform nil of its duties and functions.

(Sec. 12.)
Comparable provinionH.

Cut. Polit. CckIu, $ 3C3u (except us 
otherwise provided in the article, of 
which this section constitutes a portion, 
the department of public works succeeds 
to anil is vested with duties, powers, 
purposes, responsibilities and jurisdiction 
o f stale engineer, state  highway engi

neer. (iepiirlinent of engineering, and 
iidvisory board to department of engi
neering. inter ulin).

Cross-references.
Aeronautics commission, 4 -0 -20  et 

8c<i.; building commission, 10-0-1 et sc<v; 
slate road commission, 36-2.

82C-1-13. Id. May Create Other Divisions.
The engineering commission shall create, with the approval of the 

governor, other divisions in addition to those required by law as it 
may deem desirnblc or necessary adequately and economically to ad
minister. exercise and perform its duties, powers and functions or to 
conform to the laws and requirements of the federal government now 
in force or which may hereafter be enacted by the congress of the 
United States. (Sec. 13.)

R2C-1-1-I. Id. To Appoint Necessary Personnel.
The engineering commission may appoint and employ, with the ap

proval of the department of finance, such subordinates, technicians, 
assistants and personnel as shall be necessary fully and completely to 
administer, exercise, and perform all o f its duties, powers and func
tions, and shall fix their compensation according to salary standards 
adopted by the department of finance. (Sec. 14.)

82C-1-15. Governor—To Designate.
The governor may, whenever circumstances shall require, designate 

some person in the department of engineering to act in the place 
of the engineering commission in the event of the absence or incapacity 
of all the members of the commission. (Sec. 15.)

82C-1-16. Department of Engineering to Maintain All Public Build
ings.

The department of engineering shall maintain and repair all public 
buildings and structures, including the Utah state sanatorium build
ings, buildings under the control of the department of agriculture and 
buildings under the control of highway and district engineers where 
the cost of such maintenance and repairs docs not exceed three thou
sand dollars, and shall maintain and repair all automotive equipment 
belonging to the state, except where the maintenance and repair of any 
of said buildings and equipment are by law assigned to other depart
ments and agencies of the state. (Sec. 16.)

R2C-1-17. Biennial Reports.
The engineering commission shall prepare and render to the gover

nor biennially, and oftener if required, full and true reports of its 
work relating to the matters and duties developing upon it, which rc-
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ports shall be delivered to the governor on or before the first day of 
October of the year preceding regular sessions of the legislature.

(Sec. 17.)
8 2 0 1 -1 8 . Budget.

The engineering commission shall prepare and submit to the de
partment of finance, for inclusion in the governor's budget to be sub
mitted to the legislature, a budget of its requirements for salaries 
and wages, office expense, travel, equipment and repairs necessary for 
the operation of each of the divisions of the department of engineering 
for the biennium next following the convening of the legislature.

(Sec. 18.)
82C-1-19. Division of Water and Irrigation.

Within the department of engineering there shall be u division to be 
known us the division of water and irrigation, which division shall 
be under the direction and control of the state engineer, who shall per
form all the duties and exercise all of the powers relating to water 
and water rights us provided for in Title 100, of the Revised Statutes 
of Utah. 1933. as the same has been or may be hereafter amended, 
in the performance of which duties he shall not be subject to the com
mission, but in all other respects shall be subject to the supervision 
and control of the commission of engineering. (Sec. 19.)
82C-1-20. Effective Date.

This act shall take effect at 12 :01 A. M. July 1, 1941, or upon procla
mation of the governor prior to that date. (Sec. 20.)

CHAPTER 2

DEPARTMENT OF FINANCE
L. 1941, 1st. Spec. Sen*., rh. 10; 

efT. July 1.

K2C-2-1.

K2C-2-2.

H2C-2-4.

82C -2-5.

82C -2-6 .

B2C -2-7.

H2C-2-8.

82C -2-9 .
82C -2-10 .

Dcnartmenl o f Finance—  
Created.

111. Commission of Finance 
— Members o f — Terms —  
Salaries.

Id. Vacancies— How Filled.
Id. Not to Hold Other O f

fice —  Exceptions — No 
Additional Compensation.

Id. Meeting to Be Public—  
Secretary.

Id. Place of Principal O f
fice— Branches.

Id. Official Seal— Authenti- 
ention of Records.

Advisory Council— Member
ship— To Be Pnid E x 
penses.

Id. Terms.—Vacancies,
Id. Meetings— Chairman—

Vice-Chairman —  Quorum.

H2C-2-11. Id. Duty and Function. 
82C -2-12. Commission of Finance to 

Be Sta le  Land Board— 
Control Public Lands. 

82C -2-I.'!. Id. To F ix  Schedule of Sal
aries for All S tate  Offi-

82C-2 -14.

82C -2-15.

82C-2-H1.

82C -2-17.

B2C-2-18.

Id. To Approve or Disap
prove All Requests for 
Personnel or New Posi
tions.

Id. To Establish Mileairc 
Schedule for All State 
Employees.

Id. To Collect All S tate  Se
curities — Deeds —  Ab
stracts of Title, etc.

Id. To Designate Em
ployees Who shall Give 
Bonds— Amounts.

Id. 'lo  Appoint, a Budget 
Officer —  Budgetary Con
trol Over State  Depart
ments— State Budget.
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82C -2-19. (Id.] To Maintain Budget
Control System.

82C -2-20. Id. Budgetary Control 
Over All S ta le  D epart
ments —  Departmental 
Work Program.

82C -2 -2 I. Id. To Examine All Requi
sitions, Pre-audit Claim s, 
Prescribe Forms.

82C -2-21u. [Id .] To Establish State 
Accounting System, May 
Require Departmental 
Cost Accounting System.

82C -2-22. Id. Appoint a  State Pur
chasing Agent —  Powers

K2C-2-2S. Id. Shait Require Bond 
from Purchasing Agent—  
Amount.

B2C -2-24. Purchasing Standardization 
Committee — Member
ship— Authority.

42C-2-2G. Id. To Adopt Specifications 
for Commodities.

42C -2-26. Id. Chairman — Meetings 
— Quorum.

42C -2-27. Commission to Mnke Uni
form Rules for Purchases 
— Requisitions, etc.

42C-2 -2 8 . Id. To Procure All Sup
plies —  Equipment —  
Services.

42C -2-29. Id. To Sell All Unnecded 
State Equipment.

82C -2-30.

82C -2-T1.

82C -2-22.

82C-2-:i:t.

82C -2-:i5 .

H2C-2-:i7. 
H2C-2-.78. 
82C-2--W. 
82C -2—10,

82C -2-41.

82C -2-42.

82C -2-44.

K2C-2-45.
82C -2-46.

Id. To Inspect and T est
All M aterials and Serv
ices Furnished.

Id. Bulletins to Be Pub-

Id. Control of All S tate
Investments.

Id. Securities in Which
Funds May Be Invested.

Tuxing D istricts to Offer 
Bond Issues to Commis
sion Before O ther Sale.

Departments F ailin g  iu 
Comply— State Auditor to 
Withhold All W arrants.

"D epartm ents" Construed.
University— Colleges.
Unlawful Acts— Folonv.
Id.
When Provisions o f Act Do 

Not Apply to Obtaining 
Equipment and Person-

Purchasing from  Utuh 
Commission for Adult 
Blind.

Blind to Bo Employed— 
When.

Provisions us to Blind to Be 
Waived— When.

Board of Supplies Refers to 
Department o f  Finance.

Sections Repealed.
Effective Dute.

L. 1941, Isi Spec. Sess., ch. 10; elf. July 1.
AN ACT relating to the financial activities of the state and the ad

ministration thereof, creating the department of finance, providing 
for a commission of finance, its membership, qualifications, terms of 
office, salaries, powers, duties and functions and providing for an 
advisory council, and for a purchasing standardization committee, 
making certain acts a felony and repealing Sections 90-0 -1 , 90-0-4.
90-0-5. 90-0-6  and 90-0-7, Revised Statutes of Utah, 1933, and Sec
tions 9 0 -0 -2  and 90-0-3, Revised Statutes of Utah, 1933, as amended 
by Chapter 78, Laws of Utah, 1933.

Be it enacted by the Legislature of the state of Utah:

S2C—2-1. Department of Finance— Created.
There is created a department to be known as the department of 

finance which shall perform such duties and functions as may be pre
scribed by law. (Sec. 1.)

Comparable provisions.
Cal. Polit. Code. § C54 (creating de

railm ent o f finance).
Idaho Code. 1940 Supp., §65-2001  

(enumerating the powers o f the depart

ment of finance); 15)40 Sunp.. §65-2602  
(enumerating the powers of the governor 
through, and as chief officer of, bureau 
of public accounts).

32C-2-2. Id. Commission of Finance— Members of—Terms—Salaries.
The administration of the department shall be under the supervision, 

direction and control of n commission which shall be known ns the
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commission of finance. The commission of finance shall be composed 
of three members who shall be appointed by the governor by and with 
the consent of the senate, whose terms of office shall be six years 
except as further provided in this section. Of the members first ap
pointed, the term of one shall expire March 1, 1945. the term of one 
shall expire March 1, 1945, and the term of one shall expire March 
1, 1947, and their successors shall be appointed for a term of six years. 
Each commissioner shall hold office until his successor is appointed and 
qualified. Not more than two members of the commission shall belong 
to the same political party. One member of the commission shall be 
designated by the governor as chairman and any two commissioners 
may constitute a quorum. Any member of the commission may be 
removed for cause by the governor. Each member of the finance com
mission shall qualify by taking the constitutional oath of office and 
shall receive an annual salary of $4,000 payable monthly and in addi
tion thereto, he may be allowed actual traveling and other expenses 
necessarily incurred in attending to official business. (Sec. 2.)
Comparable provisions. this executive officer; nppointed by gov-

Cul. Pnlil, Code, § fi56 (creatin e office ernor, und holds oflice ut latter's 
i f  director o f finance; department of fi- pleasure), 
nance to be conducted under control of

82C-2-3. Id. Vacancies— How Filled.
Vacancies in the office of commissioner of finance occurring by rea

son of death, resignation or other cause, or by rejection by the sennte, 
shall be filled by the appointment of another person by the governor 
which appointment shall be submitted by him to the sennte for con
firmation or rejection in the first session thereof after the appointment, 
or, if made while the senate is in session, at that session. (Sec. 3.)

82C-2-1. Id. Not to Hold Other Office— Exceptions—No Additional 
Compensation.

Each member of the commission shall devote his full time and at
tention to his official duties and shall not hold any other office under 
the laws of this state, except ex officio such offices or titles as may be 
conferred upon him by law. No member shall hold office under the 
laws of any other state or under the government of the United States, 
but this provision shall not be construed to prevent any member from 
holding such nominal position or title as may be required by law as a 
condition to participation by the state in any appropriation or allot
ment of any money, property or service which may be made or allotted 
for any of the functions of the department. This provision shall not 
be construed to prevent any member of the commission from acting 
ns budget officer or purchasing agent, or as head or chief of such divi
sion or divisions of the department as shall be determined by the 
commission but no additional compensation shall be paid to any mem
ber of the commission holding such office or offices. (Sec. 4.)

H2C-2-5. Id. Meeting to Be Puhlic—Secretary.
Meetings of the commission of finance shall be open to the public 

nnd may be held at the offices of the commission wherever within the 
state they may be established. The commission shall be deemed in
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continuous session i'or the purpose of meetings. The commission shall 
elect a secretary who may or may not be a member of the commission.

{See. 6.)
H2C-2-6. Id. Place of Principal Office—-Branches.

The commission of finunce shall keep its principal offices at the 
state capitol, but may with the approval of the board of examiners 
establish and maintain such branch or division offices within the state 
as may be necessary for the prompt and efficient performance of its 
duties. {Sec. 6.)

82C -2-7. Id. Official Seal— Authentication of Records.
The commission of finance shall adopt and use an official seal and 

file an impression and a description thereof in the office of the sec
retary of state. Copies of its records and proceedings and copies of 
documents and papers in its possession muy be authenticated with the 
seal of the commission, attested by its chairman or by its secretary and 
when so authenticated shall be received in evidence to the same extent 
and with the same effect us the originals. (Sec. 7.)

82C-2-8. Advisory Council— Membership—To Be Paid Expenses.
In order to more accurately ascertain the needs and wishes of the 

people of the state in connection with the performance of any of the 
duties of the commission of finance, there is created an advisory coun
cil of the department of finance consisting of the state treasurer and 
six individuals, taxpayers and electors of the state, not more than four 
of whom shall be members of the same political party. The members of 
the advisory council other than the state treasurer shall be appointed 
by the governor by and with the consent of the senate. They shall 
serve without pay or compensation but shall be paid their actual and 
necessary expenses incurred in attending meetings of the council. Each 
member of the advisory council shall be chosen with due regard to his 
intelligence and ability and his knowledge and interest in the functions 
and duties of the commission. (Sec. 8.)

82C -2-9. Id. Terms— Vacancies.
The term of office of each appointive member of the council of the 

department of finance shall be six years and until his successor shall 
have been appointed and shall have qualified, provided hoircver, that 
during the year 1941 the governor shall appoint one member for the 
term expiring March 1. 1942, one for a term expiring March 1, 1943, 
one for a term expiring March 1, 1944, one for a term expiring March 
1, 1945, one for a term expiring March 1, 1946, and one for a term 
expiring March 1. 1947. In February 1942 and in February of each 
year thereafter the governor shall appoint a member for the full term 
of six years commencing on the second day of March next, to succeed 
the member whose term has then expired. Each appointment shall be 
submitted for confirmation or rejection by the senate during the ses
sion being held at the time of the appointment, or, if none is then 
being held, at the next session of the senate. Unless rejected at the 
session to which the appointment is first submitted the appointment
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shall be deemed confirmed, Vacancies occurring in the membership 
of the advisory council shall be filled by the governor for the re
mainder of the term of the vucant membership, subject to the subse
quent confirmation or rejection by the senate. Nothing herein shall 
be construed to disqualify a member for reappointment. (Sec. 9.) 
82C-2-10. Id. Meetings—Chairman—Vice-Chairman—Quorum.

The members of the advisory council of the department of finnnee 
shall meet ut the earliest convenient date in the month of March of 
each year at the office of the commission of finunce ut the state capitol 
at the call of the chairman of the commission. The state treasurer 
shall be the chairmun of the council. At its first meeting the advisory 
council shall elect a vice chairman from its membership who shall 
serve until the next annual meeting of the council and the council 
may at any time elect such other officers from its membership as it 
shall deem necessary. The commission shall assign one of its em
ployees to uct as secretary of the council without additional compensa
tion therefor, and shall supply the council with such stationery, supplies 
and facilities as may be reasonably necessary. Meetings of the ad
visory council may be held at any time or place and upon call of the 
governor, the chairman of the commission or of the chairman or vice 
chairman or any four members of the council upon notice of the 
time, place and purpose of the meeting given by mail, telegraph or 
telephone to each of the members of the council not less than two days 
prior to the date fixed for such meeting. A majority of the members 
present at any meeting shall constitute a quorum for the transaction 
of business. (Sec. 10.)

82C-2-11. Id. Duty and Function.
It shall be the duty and function of the advisory council of the 

department of finance to make suggestions to and to advise the com
mission of finance with respect to the policies, rules or regulations of 
the commission the conduct of its business and of its employees, and 
the needs and wishes of the public with respect to any of the functions 
of the commission. It shall be the duty of the commission to receive 
and consider the suggestions and advice of the advisory council but 
nothing herein contained shall be construed to require the commission 
to adopt the same or to conform its practices thereto. (Sec. 11.)
82C-2-12. Commission of Finance to Be Slate I .and Board—Control 

Public Lands.
The members of the commission of finance shall be the state land 

board and shall have supervision and control over the public lands 
of the state of Utah and of the laws relating thereto, and shall per
form such other functions and duties as may be provided by law. With 
the approval of the governor, the commission of finance shall nppoint 
a budget officer, a purchasing agent and such other administrative offi
cers as may be necessary to efficiently and economically perform the 
functions of the department of finance, any of whom may or may not 
be members of the commission. The commission may also employ 
such other assistants as may be necessary. (Sec. 12.)
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8 2 0 2 -1 3 . Id. To Fix Schedule of Salaries for All Stale Offices.
The commission of finance shall prescribe and fix a schedule of sala

ries for the officers, clerks, stenographers and employees of state of
fices, departments, boards and commissions, except where such salaries 
are fixed by statute or by Appropriation; and such schedule of salaries 
shall have the force of law in all state olficcs, departments, boards and 
commissions, and shall in no case be exceeded without the express ap
proval of the commission of finance. (Sec. 13.)

H2C-2-1I. Id. To Approve or Disapprove All Requests for Personnel 
or New Positions.

The commission of finance shall examine all requests for personnel 
and shall approve or disapprove the same and no new position shall 
be created and no vacancy shall be filled until the commission has cer
tified to the department requesting the creation of a new position or 
the filling of the vacancy thut the position is necessary to carry on the 
work of such department in an efficient und business-like manner 
and that the necessary funds therefor are available to the department. 
The commission shall investigate the need for every existing position 
in every department and shall report its findings to the board of ex
aminers with its recommendations for the most effective means of 
discontinuing unnecessary positions. (Sec. 14.)

82C -2-15. Id. To Establish Mileage Schedule for All State Employees.
The commission of finance shall establish mileuge and travel expense 

schedules and set up rules and regulations for travel of all state em
ployees and such schedules shall have the force of law in all depart
ments and no voucher or claim for travel expense shall be paid until 
the same has been approved by the commission. (Sec. 15.)

H2C-2-16. Id. To Collect All State Securities— Deeds— Abstracts of 
Title, etc.

The commission of finance shall collect and deposit with the state 
treasurer All stocks, evidences of indebtedness, bonds and securities of 
every kind and nature. The state treasurer shall keep a complete 
record of the same and credit each to the proper fund or account and 
the state treasurer shall release the same only upon the order of the 
commission. Deeds, abstracts of title and all other documents evidenc
ing title to or interest in property belonging to the state or any depart
ment thereof shall be deposited with the commission of finance.

(Sec. 16.)

H2C-2-17. Id. To Deaignale Employees Who Shall Give Bonds—  
Amounts.

The commission of finance shall designate the officers and employees 
of the state who shall give bonds for the faithful performance of 
their official duties, such bonds shall be at the expense of the state 
and shall be in such form and in such amounts and with such surety 
or sureties as the commission shall from time to time determine. Such 
surety bonds in the discretion of the commission shall be obtained as
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the result of competitive bidding. This provision shall not apply to 
officers or employees whose bonds are otherwise specifically provided 
for by luw. (Sec. 17.)

82C-2-1H. Id. To Appoint a Budget Officer— Budgetary Control Over 
Stale Departments—Stale Budget.

The commission of finance with the approval of the governor shall 
appoint a budget officer who shall prepare and submit to the governor 
biennially not iutcr than the 1st Monday in January preceding the con
vening of the legislature a state budget conforming with section 87- 
2-7, Revised Statutes of Utah, 19311. The budget officer shall also 
perform under the supervision of the commission all the duties re
quired by law to be performed by it in connection with budgetary 
control over state departments and the allotment of appropriations 
thereto, and the budget officer shall perform such other duties as shall 
be required of him by law or by the commission. (Sec. 18.)

K2C-2-19. [Id.] To Maintain Budget Control System.
The commission of finance shall maintain a budget control system, 

recording the constituent elements of the general fund and of each 
special fund in their proper relationship to each other and shall keep 
all accounts in balance: shall furnish to the governor monthly (and to 
the legislature when requested) reports showing the condition of the 
general fund and each special fund of the state; the available cash 
resources of the general fund and each special fund of the state and 
as to each such fund the estimated revenue and anticipated time of col
lection. the current incumbrances, future obligations and estimated 
date they accrue, appropriation, obligations, quarterly allotments, 
unincumbered allotments, reserves and surplus; as well as the capital 
assets and liability accounts of the state, and the valuation account 
of all other state property, aod shall require the head of each depart
ment to submit to the commission statements containing such informa
tion and data as will enable it to furnish to the governor the reports 
above prescribed. (Sec. 19.)
History.

As uinemled by L. 41. 2nd Spec. Seas., 
ch. 27, cff. Ju ly  1, mskinff no mutorial

K2C-2-20. Id. Budgetary Control Over All State Departments— De
partmental Work Program.

The commission of finance shall exercise budgetary control over all 
state departments and agencies. The commission shall require the 
head of each department to submit to it and to the governor not later 
than May 15th of each year, a work program for the ensuing fiscal year 
and may at any time require any department to submit a work pro
gram for any other period. Such program shall include all appropria
tions and other funds from any source whatsoever made available to 
said department for its operation and maintenance and shall show the 
requested allotments of said appropriations or other funds by quarterly 
periods for the ensuing or current fiscal year. The budget officer shall
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review under the direction of the governor the requested allotments 
with respect to the work program of each department and shall, if 
the governor deems necessury. revise, alter, decreuse or change such 
allotments before approving the sam e; or, may proceed to make in
dependent allotments which shall be binding on the said department 
when a work program is not furnished by any said department as re
quired by this section. The aggregate of such allotments shall not ex
ceed the total appropriations or other funds from any source 
whatsoever made available to said department for the fiscal year in 
question. The budget officer shall transmit a copy of the allotments 
when approved by the governor to the head of the department con
cerned and also a copy to the auditor of the state. The commission of fi
nance shall thereupon permit all expenditures to be made from the 
appropriations or other funds from any source whatsoever on the basis 
of such allotments und not otherwise, unless such Allotments or any 
part thereof are subscquentlv revised or changed bv the governor.

(Sec. 20.)
History. Comparable provixionx.

As umended by L . 41, 2nd Spec. Seas., Cal, Polit. Code, § 677.6, as amended by 
ch, 27, cff. Ju ly 1, making only minor Laws of 19119 (requiring submission to 
changes in text. department of finance, for approval, com

plete und detailed budget, Betting forth 
nil proposed expenditures and estimated 
revenues for ensuing fiscal y ear).

82C-2-21. Id. To Examine All Requisitions, Pre-audit Claims, Pre
scribe Forms.

The commission of finance shall exercise accounting control over all 
state departments and agencies and prescribe the manner and method 
of certifying that funds are available and adequate to meet all con
tracts and obligations. The commission shall examine and approve, 
or disapprove, all requisitions and proposed expenditures of the several 
departments, except salaries or compensation of officers fixed by law, 
and no requisition of any of the departments shall be allowed nor shall 
Any obligation be created without the approval and certification of the 
commission. The commission of finance shall pre-audit all claims 
against the state. The commission of finance shall, with the approval 
of the state auditor as to the adequacy of such documents in facilitating 
the post-audit of public accounts, prescribe till forms of requisitions, 
receipts, vouchers, bills or claims to be used by the several departments 
and the forms, procedures, and records to be maintained by all de
partmental, institutional or agency store rooms and exercise inventory 
control over such store rooms. (Sec. 21.)
tlialory . ('rmui-references.

As amended l>v L. 41, 2nd Spec. Scan., Approval o f claims by board of exami- 
ch. 27, off. Ju ly  1, making m aterial ners, T itle 26 : duties and activities of 
changes in text. state auditor, 87-4, public funds and ac

counts, T itle 74.

B2C-2-21a. [Id.] To Establish State Accounting System, May Require 
Departmental Cost Accounting System.

The commission of finance shall establish a comprehensive state ac
counting system and shall, with the approval of the governor, ap-
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point a chief accountant who shall supervise and administer the state 
accounting system. Accounting systems may be maintained by offices, 
departments, agencies, and institutions of the state only with the ap
proval of the commission of finance, and such systems shall be 
prescribed and controlled by the department of finance. The commis
sion of finance may, with the approval of the governor, require any 
department of [or] institution to install and maintain a cost accounting 
system such ns will disclose the unit cost of material or service produced 
or performed by such department. (Sec. 21a.)

History.
Added by L. 41, 2nd Spec. Ross,, ch. 

27, cff. July 1.

Comparable provisions,
('ill. Polit. Code, § (177 (requ iring de

partment of tinnner to devise, inatnll and 
supervise ii modern nnd complete ac
counting system ).

Idaho Code, 1940 Rupp., § 65-2002, 
siilul. 4 (authorizing governor, as chief 
nlliecr «f bureau o f  public accounts, to 
presrriis' and require uniform system of 
Wmkkeeping, accounting and reporting 
Tor the several deportments nnd public 
institutions o f the sta le und political 
subdivisions thereof).

82C-2-22. Id. Appoint a State Purchasing Agent— Powers— Duties.
The commission of finance with the approval of the governor shall 

appoint a state purchasing agent who under the supervision of the 
commission shall exercise the powers and perform the duties of the 
commission relating to the purchase of all supplies, materials, equip
ment and services required in the administration of any department 
of the state, the administration of a central purchasing and store 
system for the departments of the state nnd the exorcise of inventory 
control over nil departments. (Sec. 22.)

82C-2-2.1. Id. KhnII Require Bond from Purchasing Agent— Amount.
The commission of finance shall require of the state purchasing agent 

a surety bond to the state in the sum of $10,000 conditioned for the 
faithful performance of his duties. It shall be the duty of the state 
purchasing agent to attend meetings of the governing bodies of the 
various departments of the state in a visitorial capacity as frequently 
as the commission of finance deems necessary in order to acquaint the 
stnte purchasing agent and the commission of finance with the policies, 
problems, needs and methods of the vnrions departments. (Sec. 23.)

82C-2-24. Purchasing Standardization Committee— Membership—  
Authority.

There shall he within the department of finance a purchasing stand
ardization committee which shall be composed of the secretary of state, 
the state auditor, the stnte treasurer, the superintendent of public in
struction, the chairman of the engineering commission, the chairman 
of the public welfare commission, the chairman of the state board of 
agriculture, the chairman of the commission of husincss regulation, the 
chairman of the commission of publicity nnd industrial development, 
the chairman of the tax commission, the chairman of the industrial 
commission, the chairman of the liquor control commission, and the 
chairman of the commission of finance. The members of said commit
tee shall serve without additional compensation. The state purchasing
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agent shall be secretary of the committee ami the committee shall have 
authority:

(a) To formulate ami declare the purchasing policy of the state.
(b) To classify supplies, materials und equipment required by the 

various departments of the state government.
(c) To adopt standards of quantity and quality to control purchases 

of supplies, materials and equipment required for the state and its 
various departments.

(d) To prepare, adopt and promulgate specifications of such stand
ards and to formulate u system of cataloging and accounting for all 
real and personal property purchased for the use of the state or of 
any of its departments. (Sec. 24.)

82C-2-25. Id. To Adopt Specifications for Commodities.
The purchasing standardization committee shall seek the advice, as

sistance and cooperation of all state departments as to their particular 
requirements in the preparation or revision of any standard or speci
fication adopted by it and shall ascertain the precise requirements of 
each department. Kach specification adopted for any commodity shall 
insofar as practicable satisfy the requirements of the majority of the 
departments having use for the commodity. A fter its adoption each 
standard or specification until revised or rescinded shall control in the 
purchase of every commodity to which it applies; provided, however, 
that the state purchasing agent with the approval of the governor may 
purchase commodities not complying with such specifications or stand
ards when required to meet the particular needs of any department.

(Sec. 25.)
82C—2—26. Id. Chairman— Meetings— Quorum.

The chairman of the commission of finance shall be the chairman of 
the purchasing standardization committee. The committee shall meet 
upon the call of the governor or of its chairman or any seven members 
upon two days notice to each of the members thereof. Seven members 
shall constitute a quorum for the transaction of business. (Sec. 26.)

82C-2-27. Commission to Make Uniform Rules for Purchases— Req
uisitions, etc.

The commission of finance shall make and enforce rules and regula
tions to make effective the standards nnd specifications controlling state 
purchases adopted by the purchasing standardization committee. The 
commission shall also make uniform rules relating to the Advertise
ments for proposals, the opening of bids and the making of awards; 
keep a catalog of prices current, and analyze and tabulate prices paid 
and the quantities purchased by it, and require periodical reports of 
supplies on hand and estimates of future needs of the various depart
ments. The commission of finance shall make and enforce rules and 
regulations governing requisitions for, and purchases, exchanges, 
transfers, leases and sales of property and supplies for and by the 
several departments and the distribution of the proceeds of any dis
position of the same; provided, however, that all leases prior to 
acceptance shall be approved as to form by the attorney general and a
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copy thereof shnll be kept on file in the office of the commission. It 
shall determine from time to time what shall be included within emer
gency purchases and emergency sales and shall regulate the same; 
and it shall make such other rules and regulations as may be necessary 
in the exercise of the powers and performance of the duties hereby 
given and imposed. (Sec. 27.)

8 2 0 2 -2 8 . Id. To Procure All Supplies— Equipment—Services.
The commission of finnneo shnll procure by contract or purchase, 

equipment, materials, provisions, furniture and furnishings, instru
ments and apparatus, tools, machinery, stationery, light, fuel, heat, 
water and all office supplies and services, printing and binding and 
insurance necessury for and required by the legislature of the state 
of Utah and the several departments of the state government, and 
contract for the. publication of the laws, codes, reports and journals, 
and the decisions of the supreme court and all proclamations and 
other notices required by law to be published by any official or de
partment of the state; provided, that all purchases in excess of $1,000, 
except in cases of emergency ami in the cases of the purchase of 
insurance, automobiles and trucks, shnll be made on contract, let after 
advertisement for bids, to the responsible bidder making the lowest and 
best bid. The commission may reserve the right to reject any and 
ull bids, (Sec. 28.)

82C-2-29. Id. To Sell All Unneeded Slate Equipment.
The commission of finance shall sell any material, equipment or 

supplies belonging to the state, not required for state purposes, and 
pay the proceeds thereof into the state treasury to the credit of the 
general fund, or in the discretion of the commission to the credit of 
the particular department from which such material, equipment or 
supplies may be taken. (Sec. 29.)

82C-2-30. Id. To Inspect and Test All Materials and Services Fur
nished.

The commission of finance shall inquire into and make rules and 
regulations for inspecting and testing articles and materials furnished 
to, or work and labor performed for, the several departments for the 
purpose of ascertaining that the prices, quality and amount of such 
articles or labor are fair, just and reasonable, and that all the require
ments express or implied pertuining thereto have been complied with, 
nnd may reject and disallow all requisitions for articles, materials or 
labor not complying with such rules. (Sec. 30.)

8 2 0 2 -3 1 . Id. Bulletins to Be Puhlished.
The commission shall publish from time to time for the information 

of the several departments and of the general public bulletins of the 
work of the state government. (Sec. 31.)

8 2 0 2 -3 2 . Id. Control of All Slate Investments.
The commission of finance after consulting with the state treasurer 

shall make and control the investments of all permanent funds of the
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state, when by luw said funds may be invested subject to such restric
tions as arc imposed by law. (Sec. 32.)

82C-2-33. Id. Securities in Which Funds May lie Invented.
The commission of finance shall invest all funds which it is author

ized by law to invest when not otherwise specifically limited in state, 
municipal, or school district bonds of this state, or in bonds or other 
obligations of the United States or in bonds guaranteed both as to prin
cipal and interest by the United States or bonds of federal land banks, 
notes or bonds secured by mortgage insured by the federal housing 
administrator or notes or bonds secured by first mortgages on improved 
real estute when such notes or bonds do not exceed forty per cent of 
the cash value of the respective properties covered by such mortgages 
when purchased by the commission. The state treasurer shall honor 
and pay all vouchers drawn on any fund, which the commission of 
finance is authorized by law to invest, for the purchase of such in
vestments when signed by nny two members of the commission of 
finance upon delivery of such bonds or securities to him when there is 
attached to such voucher a certified copy of the approved resolution of 
the commission authorizing the purchase of such bonds and the com
mission of finance may sell any of such bonds upon like resolution, and 
the proceeds thereof shall be paid by the purchaser to the state treas
urer. (Sec. 33.)

('riisB-rofcri'nccH.
Investment o f  fumls of state institu

tions liy sta le bonril of exuminers, 80-
1-60 «t see].

82C -2-3I. Taxing Districts to Offer Bond Issues to Commission Be
fore Other Sale.

The boards or officers of the several taxing districts of the state shall 
offer in writing all original bond issues and all refunding issues of 
bonds of their respective taxing districts to the commission of finance 
prior to advertising the same for sale, and the commission of finance 
shall, within five dnys after receipt of such written offer, either re
ject such offer or notify the issuer of the terms and conditions on 
which it is willing to purchase such bond issue, and, if the officials of 
the issuer are of the opinion said bond issue may be sold elsewhere 
at a lower rate of interest or on better terms such officials may reject 
the offer of the commission and proceed to sell such bond issue else
where. (Sec. 34.)

8 2 0 2 -3 3 . Departments Fulling to Comply—Stale Auditor to With
hold All Warrants.

Whenever in this act power is vested in. or any duty is imposed 
upon, the commission of finance, the duty is imposed upon all other 
departments to do all things necessary to make such power effective 
and to enable the commission to discharge such duties. The state 
auditor shall withhold all warrants payable on account of any depart
ment or to particular officials, employees or accounts, on written notice
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from the commission that such department or any of its officials or 
employees has failed or is failing to comply with the provisions of 
this section; such warrants to be withheld until further written notice 
from the commission that the provisions of this section are being fully 
complied with by such department, its officials and employees and that 
reparation has been mude for all loss caused to the state by such fail
ure to comply with the provisions of this section. (Sec. 35.)

82C-2-36. “Departments" Construed.
"Departments,” “other departments” and "several departments” as 

used in this act, unless the context otherwise dearly indicates, shall be 
construed to include all offices, boards, commissions, institutions, arms 
and agencies of the state government of every name or nature now 
in existence or that may be hereafter created for the purpose of carry
ing out the administrative functions of the state government, except as 
hereinafter provided. (Sec. 36.)

82C-2-37. University—Colleges.
The university of Utah, the Utah state agricultural college and the 

junior colleges of the state shall be subject only to those provisions 
of this act as shall be required by the commission of finance with the 
approval of the governor. (Sec. 37.)

8 2 0 2 -3 8 . Unlawful Acts— Felony.
Every person acting as a purchasing agent for the state of Utah or 

any subdivision thereof, or who in any official capacity participates 
in the purchasing of any materials or supplies for any such political 
units, who asks, receives or offers to receive any emolument, gratuity, 
contribution, loan or reward, or any promise thereof, either for his 
own use or for the use or benefit of any other person or organization, 
from any person interested in the sale of such supplies or materials, is 
guilty of a felony. (Sec. 38.)

82C-2-39. Id.
Every person who is interested in any way in the sale of any ma

terials or supplies to the state of Utah or any political subdivision 
thereof, who gives or offers to give any emolument, gratuity, contribu
tion. loan or reward, or any promise thereof, to any person acting as a 
purchasing agent, or who in any official capacity participates in the 
purchase of such supplies or materials, whether it is given for his 
own use or for the use or benefit of any other person or organization, 
is guilty of a felony. (Sec. 39.)

82C-2—10. When Provisions of Act Do Not Apply to Obtaining Equip
ment and Personnel.

Nothing herein contained shall be construed to modify or amend the 
provisions of the "Employment Security Act,” H. B. No. 167 of the 
regular session of the 24th legislature of Utah, and in any case where 
the provisions of the social security act or any other federal act 
or lawful ruling or regulation made pursuant thereto requires as a con-
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ditiun to participation in the benefits of such act, the purchase of 
services, supplies, equipment or property in a manner other than as 
in this act provided or requires the employment of personnel in any 
manner other than in this act provided, then in any such respect the 
provisions of this act shull not apply but the purchase of such serv
ices, supplies, equipment or property shall be made and personnel shall 
be selected and employed in conformance with the requirements of 
such federal act or lawful ruling' or regulation thereunder or in accord
ance with state laws enacted pursuant thereto or in conformity there
with. (Sec. 40.)

82C-2-41. Purchasing from Utah Commission for Adult Blind.
The purchasing agent And such agents in charge of purchase and 

supplies of state institutions, where possible, shall purchase brooms, 
mops, brushes, rubber mats and other supplies, other than the products 
of prison labor, from the Utah commission for the adult blind; pro
vided that such goods and supplies are for sale by the Utah commission 
for the adult blind, provided that said goods and supplies are of stand
ard quality and price. (Sec. 41.)

('runH-refer«nces.
Adtilt blind, 85-3-18.

82C -2-I2. Blind to He Employed—When.
Officers of state institutions employing persons for piano tuning, cane 

seating and reed furniture repairing shall employ persons who are 
under the supervision of the Utah commission for the adult blind, pro
vided, that said persons arc qualified. (Sec. 42.)

82C-2—43. Provisions as to Blind to He Waived— When.
The executive secretary of the commission for the adult blind shall

issue a release from the provisions of this act upon the request of
the purchasing officer of the state when convenience or emergency re
quires it. (Sec. 43.)

82C-2-11. Board of Supplies Refers to Department of Finance.
Whenever any existing or continuing law names or refers to the 

stale board of supplies and purchases it shall be construed to name 
and refer to the department of finance. (Sec. 44.)

82C-2-45. Sections Repealed.
Section 90-0-1, 90-0—4, 90-0-5, 90-0-6  and 90-0-7, Revised Statutes 

of Utah, 1933, and Sections 90-0-2  and 90-0-3. Revised Statutes of 
Utah, 1933, as amended by Chapter 78, Laws of Utah, 1933, are re
pealed. (Sec. 45.)

82C-2-46. Effective Date.
This act shall take effect on July 1, 1941 at the hour of 12:01 o’clock 

a. m. or upon the proclamation of the governor prior to that date.
(Sec. 46.)
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L. 1941, ch. 75; eff. July 1.
AN ACT creating the department of publicity and industrial develop

ment, making an appropriation; providing for the appointment of 
commissioners, their salaries, terms of office, powers and duties, and 
creating a publicity and industrial development udvisory council; 
providing for the appointment of the members of the council, their 
terms of office, qualifications, duties and functions, vesting in the 
department of publicity and industrial development the powers and 
duties of the water storage commission, abolishing the water storage 
commission and repealing Chapter 6, Title 100, Revised Statutes of 
Utah, 1933, as amended by Chapter 132, Laws of Utah, 1937.

Be it exacted by the Leyhlature of the State of Utah:

82C-3-1. Department of Publicity and Industrial Development—Cre
ated.

There is created a department to be known ns the state department of 
publicity and industrial development which shall be charged with the 
duties of providing opportunities for increased employment in Utah, 
of providing employment for the young men and women of the state and 
creating and sponsoring a program of industrial development of the 
natural resources in every part of the state and with the duty of Co- 
Operating with the federal government and its agencies in the develop-



8 2 C -3 -2 Tide 8 2 0 - S ta te  Affaire in General [ 1 3 4 ]

ment of industries in this state, and for the purpose of cooperating with 
the federal government in the national defense. (Sec. 1.)

( ‘roan-reference*.
Geological nml niineralogicnl survey,

34-0.

8 2 0 3 -2 . Id. Commission— Number— Terms— Appointment—Confir
mation—Salary.

The department of publicity and industrial development shall be com
posed of a commission of three members appointed by the governor by 
and with the consent of the senate; provided that for the year 1941 
one member shall be appointed for two years, one for four years and 
one for six years, and thereafter each member shall be appointed for a 
term of six years. Each commissioner shall be subject to removal at 
the pleasure of the governor. Not more than two members of the 
commission shall belong to the same political party. Vacancies in the 
office of commissioner occurring by reason of death, resignation or 
other cause, or by rejection by the senate, shall be tilled by the appoint
ment of another person by the governor, which appointment shall be 
submitted by him to the senate for confirmation or rejection at the 
first session thereof after the appointment, or if made while the senate 
is in session, at that session. During the first regular or special session, 
if any, after the twenty-fourth session of the legislature the governor 
shall submit to the senate for confirmation or rejection the names of 
three persons to serve as members of the commission. During each 
regular session of the legislature the governor shall submit to the 
senate all interim appointments and ulso the name of a member of the 
commission to fill the vacancy occurring by expiration of the term of 
the member expiring on the 1st day of March. I f  the senate shall 
within ten days after the submission of such names vote not to confirm 
any of the persons so named in his continuance in such office, the 
term of office of the person not confirmed shall forthwith terminate and 
his office shall become vacant. In any such case the senate shall forth
with notify the governor and he shall forthwith appoint another person 
to fill the vacancy so created and shall submit his name to the senate 
for similar action and so on, until the senate shall confirm the appoint
ment or shall fail to reject.

Each member shall qualify by taking the constitutional oath of office 
and shall receive a salary at the rate of $4,000 per annum puyable 
monthly following the date of his qualification. Each member shall be 
paid his expenses necessarily incurred while actually engaged in the 
performance of his duties in authorized travel from the office of the 
commission at the state capitol. (Sec, 2.)

Comparable provisions. engage in advertising Idaho, its re-
Iduho Code, 5 '>6—11101 (establishing sources, its advantages, its products; and 

“state  hoard of publicity’’ ; live members; to take any action which will develop its 
four o f them appointed hy governor; gov- industries and promote general welfare 
ernor is liflh  meml>cr, and is president o f and prosperity o f  its citizens), 
the bo ard ); § 06-1906 (duty of board to
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8 2 0 3 -3 . Id. Members Not to Hold Other Office— Exceptions— No Ad* 
ditional Compensation.

Each member of the commission ahull devote his full time and atten
tion to the duties of his office and shall not hold any other office under 
the laws of this state or under the government of the United States or 
of any other state except us hereinafter provided, but this provision 
shall not be construed to prevent any member from holding such nomi
nal position or title as may be required by law as a condition to partici
pation by the state in any appropriation or allotment of any money, 
property or service which may be mude or alloted by any agency, gov
ernmental or private, for any of the functions of the department or of 
the institutions under its supervision, nor shall this provision be con
strued to prevent any member from acting as head or chief of any of 
the divisions, departments or bureaus which may be established by the 
commission for the efficient operation of the department in the 
performance of its functions, but in any such case no member of such 
commission shall receive any additional compensation therefor.

(See. 3.)
82C-3—I. Id. Quorum— Chairman—Secretary— Employees.

Two members of the commission shall constitute a quorum for the 
transaction of business unless otherwise required by law. The gover
nor shall appoint one of its members as its chairman who shall preside 
at all of its meetings until the membership of the commission shall 
be changed for any cause. The commission shall elect a secretary, who 
may or may not be a member of the commission, and shall appoint 
such other employees ns it may deem necessary. (Sec. 4.)

82C-3-5. Id. Place of Office.
The office of the state department of publicity nnd industrial develop

ment shall be maintained at the state capitol and it shall be furnished 
with the necessary equipment, supplies and assistance. (Sec. 6.)
82C-3-6. Id. Official Seal— Bonds— Members May Administer Oaths.

The commission shall adopt and use an official seal and shall file an 
impression and a description thereof in the office of the secretary of 
state. Copies of its records and proceedings and copies of documents 
and papers in its possession may be authenticated with the seal of the 
commission, attested by its chairman or by its secretary and when so 
authenticated shall be received in evidence to the same extent and with 
the same effect as the originals.

Each member of the commission shall give a bond for the faithful 
performance of his duties in such form and in such amount as the 
board of examiners shall determine.

Each member of the commission shall have the power to administer 
oaths for oil purposes required in the discharge of his duties. (Sec. 6.)
82C-3-7. Advisory Council— Membership— Terms— Meetings— Duties 

and Functions.
In order to more accurately ascertain the needs and wishes of the 

people of the state in connection with the performance of any of the
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duties of the commission, there is created a publicity and industrial 
development advisory council consisting of six individual tax payers and 
electors of the state no more than four of whom shall be members of 
the same political party. The members of the advisory council shall 
be appointed by the governor by and with the consent of the senate. 
They shall serve without pay or compensation but shall be paid their 
actual anil necessary expenses incurred in attending meetings of the 
council. Each member of the advisory council shall be chosen with due 
regard to his intelligence and ability and his knowledge and interest in 
the functions and duties of the department or in any of the institutions 
under its supervision or control. The term of office of each member of 
the council shall be six years and until his successor shall have been 
appointed and have qualified, provided however that during the year 
1941 the governor shall appoint one member for the term expiring 
March 1, 1942, one for a term expiring March 1, 1943, one for a term 
expiring March 1, 1944, one for a term expiring March 1, 1945, one for 
a term expiring March 1, 1946, and one for a term expiring March 1, 
1947. In February, 1942 and in February of each year thereafter the 
governor shall appoint a member for the full term of six years com
mencing on the second day of March next, to succeed the member 
whose term has then expired. Each appointment shall be submitted 
for confirmation or rejection by the senate during the session being held 
at the time of the appointment, or, if none is then being held, a t the 
next session of the senate. Unless rejected at the session to which the 
appointment is first submitted the appointment shall be deemed con
firmed. Vacancies occurring in the membership of the advisory council 
shall be filled by the governor for the remainder of the term of the 
vacant membership, subject to the subsequent confirmation or rejection 
by the senate. Nothing herein shall be construed to disqualify a mem
ber for reappointment.

The members of the said advisory council shall meet at the earliest 
convenient date in the month of March of each year at the office of the 
commission at the state capitol at the call of the chairman of the com
mission. At its first meeting the advisory council shall elect a chairman 
from its membership who shall serve until the next annual meeting of 
the council and the council may at any time elect such other officers 
from its membership ns it shall deem necessary. The commission shall 
assign one of its employees to act as secretary of the council without 
additional compensation therefor, and shall supply the council with 
such stationery, supplies and facilities as may be reasonably necessary. 
Meetings of the advisory council may be held at any time or place and 
upon call of the commission or of the chairman of the council upon 
notice of the time, place and purpose of the meeting given by mail, 
telegraph or telephone, to each of the members of the council not less 
than two days prior to the date fixed for such meeting. A majority of 
the members present at any meeting shall constitute a quorum for the 
transaction of business.

It shall be the duty and function of the advisory council to make sug
gestions to and to advise the commission with respect to the policies, 
rules or regulations of the commission, the conduct of its business and
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of its employees, and the needs and wishes of the public with respect 
to any of the functions of the commission or the institutions under its 
control. It shall be the duty of the commission to receive and consider 
the suggestions and advice of the advisory council blit nothing herein 
contained shall be construed to require the commission to adopt the 
same or to conform its practices thereto. (Sec. 7.)

82C-3-8. Department to Promote Employment.
It shall be the primary responsibility of the department of publicity 

and industrial development to build Utah industries, to provide employ
ment for Utah citizens, and to raise the earning level of Utah residents.

(Sec. 8.)
82C-3-9. Id. To Cooperate with Locul Authorities.

The department is authorized and empowered to cooperate with any 
state department, board, commission or officer or any city, town, county, 
or other local official or board or with any other public, semi-public, or 
private agency in promoting construction and road building projects in 
any parts of the state and in providing camping grounds and facilities 
in scenic centers of the state. (Sec. 9.)

82C-3-10. Id. Powers and Functions.
The department is authorized and empowered:
(1 ) To investigate, study and undertake ways and means of pro

moting and encouraging the prosperous development and protecting the 
legitimate interests and welfare of Utah business, industry and com
merce.

(2 ) To investigate, study and undertake ways and means of expand
ing markets and promoting and developing new markets for Utah 
products.

(3) To promote and encourage the location and development of new 
business, industries and commerce within the state.

(4) To investigate and study conditions affecting Utah business, in
dustry and commerce and to collect and disseminate information and 
engage in technical studies, scientific investigations and statistical re
search and educational activities necessary or useful for the proper 
execution of its duties in promoting and developing Utah business, in
dustry and commerce.

(5) To make to the legislature from time to time recommendations 
for the remedy or improvement of any conditions and the elimination 
of any restriction or burden imposed by law or otherwise existing which 
adversely affect or retard the development or expansion of business, 
industry or commerce.

(6 ) To initiate, promote and conduct or cause to be conducted re
search designed to further new and more extensive uses and consump
tion of Utah’s natural and other resources and their by-products; and 
for such purposes with the approval of the governor to enter into con
tracts and agreements with research laboratories maintained by 
educational or endowed institutions within or outside the state; 
provided said contrncts and agreements, if any, shall not involve the 
state of Utah in any pledge of funds or expenditure of money in excess



82C -3-11 Title 82C— State Affaire in General [138]

of the unexpended appropriations made for the purposes covered in 
this act at the immediately next preceding session of the legislature.

(7 ) To investigate or study conditions of unemployment and to rec
ommend specific remedies for the alleviation of such conditions and aid 
in restoring employment in communities of the state affected in order 
that the burden of public relief may be lessened.

(8) To encourage and develop commerce with other states and for
eign countries and to devise ways and means of removing trade barriers 
hampering the free flow of commerce between this and other states.

(9 ) To cooperate with commissions of other states engaged in formu
lating and promoting the adoption of inter-state compacts and agree
ments helpful to the business, industry and commerce of this state.

(Sec. 10.)
(.'rosH-refcrmcex.

Geological and ininerulogicnl survey,
Title :S4; nower* uml duties respectini; 
iiunii{M'iitii>n. labor and statistics, 42-H.

82C-3-11. Id. Plan and Conduct Program of Information— Publicity.
The department, in order to promote and develop business, industry 

and commerce in the state is authorized and empowered to provide em
ployment for the citizens of the state, shall, with the approval of the 
governor, have the power and its duty shall be to plan and conduct 
a program of information, advertising and publicity relating to the 
business, industrial, commercial, agricultural, educational, recreational, 
scenic, historic, highway and residential facilities, advantages and at
tractions of the state or any part thereof. The department shall en
courage and so fa r  as it is practicable to do so. coordinate the activities 
of persons, firms, associations, corporations, and other organizations 
engaged in publicizing and promoting such facilities, advantages and 
attractions of the state or of any part thereof. (Sec. 11.)

82C-3-12. Id. Cooperation with Other Officials— Method of.
The department is authorized and empowered to cooperate with fed

eral, state, town, county or other officials, private citizens or industries 
in building a program for the development of the naturnl resources of 
Utah by:

(1 ) Determining which of such resources can be profitably exploited.
(2) Discovering and putting into operation methods of stimulating 

the expansion of already existing industries.
(3) Providing financial assistance for the building and development 

of private industry and the stimulation of private enterprise in what
ever manner the legislature shall provide.

(4 ) Cooperating with agriculture, livestock raising, mining, industry 
and other divisions of the state’s activities with the view of bringing 
prosperity to both them and to labor.

(5 ) Inducing outside capitnl in making investments in Utah.
(Sec. 12.)

82C-3-13. Id. Participation in Federal Programs.
The department is authorized and empowered by and with the ap

proval of the governor to accept in behalf of this state and to bind this
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state by such acceptance or by contract any executive or legislative pro* 
visions heretofore and hereafter promulgated or enacted by the federal 
government whereby this state is invited, permitted, or authorized to 
participate in the distribution, disbursement or administration of any 
fund, property or service offered or contributed in whole or in part by 
the federal government for any of the purposes or functions of the 
department. The department is authorized and empowered to use any 
such fund, property or service furnished by the federal government for 
the purposes enumerated in or contemplated by such executive or legis
lative provision, (Sec. 13.)

82C-3-1-1. Water Resources Development Division—Created—Pur
poses.

There is created a division of the department of publicity and indus
trial development to be known as the water resources development divi
sion, of which one of the commissioners of the department shall be the 
director, and the purposes of this division shall be to investigate all 
projects for the development of the water resources of the state, to 
devise plans for all projects involving the development of the water 
resources of this state and to recommend such projects as are deemed 
advantageous to the development of such water resources to the de
partment, which shall have authority to proceed with such projects, 
either independently or in cooperation with any other state or with 
any federal agency; provided, hou-cver, that any engineering required 
in connection with such projects shall be under the supervision and 
direction of the engineering department of the state. (Sec. 14.)

82C-3-15. Water Resources Advisory Council—Created— Membership 
—Terms.

In order to ascertnin whut projects are most desirable for the devel
opment of the water resources of the state and to aid this department 
and this division in the performance of any of their duties, there is 
created a water resources development advisory council consisting of 
seven individuals, tax payers and electors of the state, no more than 
four of whom shall be members of the same political party. The mem
bers of the advisory council shall be appointed by the governor by and 
with the consent of the senate. They shall serve without pay or com
pensation but shall he paid their actual and necessary expenses incurred 
in attending meetings of the council. Each member of the advisory 
council shall be chosen with due regard to his intelligence and ability 
and his knowledge and interest in the functions and duties of the de
partment or in any of the institutions under its supervision or control. 
The terms of office of each member of the council shall be seven years 
and until his successor shall have been appointed and qualified; pro
vided, however, that during the year 1941 the governor shall appoint 
one member for the term expiring March 1, 1942, cute for a term expir
ing March 1, 1943, one for a term expiring Mnrch 1, 1944, one for a 
term expiring March 1, 1945, one for a term expiring March 1, 1946, 
one for a term expiring March 1, 1947, and one for a term expiring 
March 1, 1948. In Fehruary. 1942, and in February of each year there-
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after the governor shall appoint n member for the full term of seven 
years commencing on the second day of March next, to succeed the 
member whose term has been expired. Each appointment shall be sub
mitted for confirmation or rejection by the senate during the session 
being held at the time of the appointment, or, if none is then being 
held, at the next session of the senate. Unless rejected at the session 
to which the appointment is first submitted, the appointment shall be 
deemed confirmed. Vacancies occurring in the membership of the 
advisory council shall be filled by the governor for the remainder of 
the term of the vacant membership, subject to the subsequent confirma
tion or rejection by the senate. Nothing herein shall be construed to 
disqualify a member for reappointment. (Sec. 15.)

82C-3-16. Id. Meetings— Quorum.
The members of the said water resources advisory council shall meet 

at the earliest convenient date in the month of March of each year 
at the office of the commission at the stute capitol at the call o f the 
chairman of the commission. At its first meeting the advisory council 
shall elect a chairman from its membership who shall serve until the 
next annual meeting of the council and the council may at any time 
elect such other officers from its membership ns it shall deem necessary. 
The commission shall assign one of its employees to act as secretary of 
the council without additional compensation therefor, and shall supply 
the council with such stationery, supplies and facilities as may be rea
sonably necessary. Meetings of the advisory council may be held at 
any time or place and upon call of the commission or of the chairman 
of the council upon notice of the time, place and purpose of the meeting 
given by mail, telegraph or telephone, to each of the members of the 
council not less than two days prior to the date fixed for such meeting. 
A majority of the members present at any meeting shall constitute a 
quorum for the transaction of business. (Sec. 16.)

82C-3-17. Id. To Advise Commission.
It shall be the duty and function of the water resources advisory 

council to make suggestions to und to advise the commission with re
spect to the policies, rules or regulations of the water resources develop
ment division, the conduct of its business and of its employees, and the 
needs and wishes of the public with respect to any of the functions of 
the water resources development division. It shall be the duty of the 
commission to receive and consider the suggestions and advice of the 
advisory council but nothing herein contained shall be construed to 
require the commission to adopt the same or to conform its practices 
thereto. (Sec. 17.)

82C-3-18. Department May Erect Experimental Industrial Plants— 
May Sell.

The department may erect industrial plants for experimental pur
poses and for the purpose of utilizing Utah resources and of stimulating 
industrial development and shall operate such plants through their ex
perimental stages and with the approval of .the governor may sell the 
same to Utah cooperatives. (Sec. 18.)
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8 2 0 3 -1 9 . Id. Coal Processing Industry— Elimination of Smoke.
The department may aid in starting n coal processing industry in 

Utah and shall initiate and support movements in cooperation with any 
public agency of the state to eliminate in all arcus of the state excessive 
smoke wherever the same is detrimental to the health and happiness 
of the inhabitants of the state or a hindrance to commercial and indus
trial development of the stute. (Sec. 19.)

8 2 0 3 -2 0 . Id. Direct Self Help Associations.
The department shall direct the activities of self-help associations as 

the legislature may provide. (Sec. 20.)

8 2 0 3 -2 1 . Appropriations.
There is appropriated to the department from funds not otherwise 

appropriated the sum of $25,000 or so much thereof as may be neces
sary, said sum to be used by the commission with the approval of the 
governor for the organization and the accomplishment of the objects 
enumerated herein. (See. 21.)

82C-3-22. Partial Invalidity—Savings Clause.
I f any clause, sentence, paragraph or part of this act or the applica

tion thereof to any condition or circumstance shall for any reason be ad
judged by any court of competent jurisdiction to be invalid, such 
judgment shall not affect, impair or invalidate the remainder of this act 
nor affect the application thereof to other conditions or circumstances, 
but such judgment shall be confined in its operation to the clause, sen
tence, paragraph or purt thereof and to the conditions and circum
stances directly involved in the controversy in which such judgment 
shall have been rendered. (Sec. 22.)

82C-3- 23. Chapter Repealed.
Chapter 6, Title 100, Revised Statutes of Utah. 1933, as umended by 

Chapter 132, Laws of Utah, 1937, is repealed. (Sec. 23.)

82C-3-24. Effective Date.
This act shall take effect on July 1, 1941, at 12:01 A. M. or upon the 

proclamation of the governor prior to that date. (Sec. 24.)

CHAPTER 4

CONSERVATION AND RESEARCH FOUNDATION

L. 1937. ch. 137; eft May II.
B 2C -4-1. Foundation Created for Sc i

entific Research of N at
ural Resources.

82C -4-2 . Membership of Fo u n d atio n - 
Expenses —  Records —  
Bonds of Officers— State  to 
Hold Prior Lien on As
sets.

82C -4-3. Numc— State Agency.
H2C-4-4. Appropriation for Treatm ent 

of Utah Coals —  Profits 
Conveyed to Sta le— Gov
ernor and Auditor Mem
bers of Board.

82C-4-!>. S tate Agencies to Provide 
Facilities for Assistance.
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82 C -I <i. Foumlution as S ta te  Agoncy 
Empowered to Receive 
Grants of Funds.

82C -4-7 . “ Nonprofit” Defined.
B 2C -4-8. Appropriation or I'nex-

pended Dulunec U> Revert 
to General Fund, When. 

K2C I Inform ation Secret —  Used 
Exclusively for Benefit of 
S ta te— Exceptions.

L. 1937, ch. 137; efT. May 11.
AN ACT to encourage the conservation am! most efficient utilization of 

the natural resources of the state of Utah for the greatest benefit 
to all o f the present and future citizens of the state by providing 
means for the scientific investigation and practical demonstration of 
processes and methods for such conservation and utilization of said 
resources; providing that a scientific, nonpolitical, nonprofit founda
tion, or corporation organized under the laws of the state of Utah 
may be made an agency of the state in carrying out the purposes of 
this act; providing that state funds for carrying out the purposes of 
this act may be made available to such foundation or corporation; 
setting forth the terms and conditions under which sAid funds may be 
made available to such foundation or corporation for the purposes of 
this act; providing the sum of $25,000 for the scientific investigation 
and practical demonstration of methods of treating Utah coals for 
the production of a substantially smokeless fuel; fuel gas, motor 
fuels, oils and other valuable by-products; delegating to the Utah 
conservation and research foundation the authority to expend such 
funds as an agency of the state for the purpose specified and setting 
forth the terms and conditions of such expenditures; and providing 
that state agencies may provide facilities for assistance in carrying 
out of research work under said grant.

Be it enacted by the LeyMalurc of the State of Utah:

82C -4-1. Foundation Created for Scientific Research of Natural Re
sources.

That a scientific, nonpolitical, nonprofit foundation or corporation 
shall be made an agency of the state of Utah for carrying out scientific 
research and practical demonstration of processes and methods for the 
conservation and efficient utilization of the natural resources of the 
state of Utah and state funds shall be granted for such purposes.

(Sec. 1.)
CroHa-references.

Geological nml rmnorulojrienl survey.
T itle  34.

82C—4-2. Membership of Foundation—Expenses— Records— Bonds of 
Officers—-State to Hold Prior Lien on Assets.

(1 ) That such foundation or corporation shall be composed only of 
citizens of the state of Utah.

(2 ) That such foundation or corporation shall be organized under 
the laws of the state of Utah.

(3 ) That such foundation or corporation shall be organized a9 a 
scientific, nonpolitical, nonprofit research and conservation organiza
tion open to nil citizens making affirmation that their object in joining
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is and will continue to be, while they remain members thereof, the 
conservation and most efficient utilization of the natural resources of 
the state for the equal welfare and benefit of nil the citizens of the 
state.

(4) No officer or trustee of said foundation shall receive any salary 
or remuneration for services us such officer or trustee other than 
necessary expenses incurred in carrying out their duties as officers, 
such expenditures to be approved by the state board of examiners.

(5 ) An exact and complete record of all expenditures of funds ap
propriated by the state shall be kept and reported to the state board of 
examiners for each quarterly period, and that the books and records of 
said corporation shall be subject to an audit by the state auditor when
ever he shall deem such an audit advisable.

(6 ) The officers and trustees of such foundation or corporation shall 
furnish individual surety bonds to the total sum of $2500, to protect 
the state against speculation or irregular use of the funds appropriated, 
the premium for which shall be paid out of the foundation funds.

(7 ) The state of Utah shall have a prior lien upon all of the assets
of the foundation or corporation for the payment of the funds ap
propriated. (Sec. 2.)

R2C-4-3. Name— Stale Agency.
The foundation shall be known as the Utah Conservation and Re

search Foundation and is empowered to act as an agency of the state 
under the terms of this act. (Sec. 3.)

82C -4-I. Appropriation for Treatment of Utah Coals—Profits Con
veyed to State— Governor and Auditor Members of Board.

There is granted to the Utah conservation and research foundation 
out of the money in the general fund of the state treasury the sum of 
$25,000 to be used for the following purposes:

(1 ) To cover the salaries paid and expenses incurred in carrying 
out the examination of technical literature and investigation of plants 
and processes and the conducting of small scale tests to determine the 
processes most suitable for the treatment of Utah coals by low tempera
ture carbonization for the production of a semicoke or char, fuel gas, 
motor fuels, oils, or other by-products, and for making a complete and 
detailed report to the governor of the state of the results of all work 
done and all data mid information secured in conducting the researches 
provided for under this grant.

(2 ) The board of trustees of the Utah conservation and research 
foundation shall have the authority to hire the necessary technical 
and clerical help to carry out such research work and large scale test
ing and such help shall be under the control and direction of said 
board of trustees provided that no such employee shall be closely 
related by birth or marriage to any of the members of the board of 
trustees of said foundation, and no such technician or other help shall 
receive a salary greater than $400 per month.

(3) The governor and the auditor of the state of Utah shall be ex 
officio members of the board of trustees of the Utah conservation and
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research foundation und of its committee having in charge the expendi
ture of funds granted under this act during the life of this grant.

(4) All net income or profits of the Utah conservation and research 
foundation from rents, royalties or other income secured in connection 
with the processing of Utah coal shall be conveyed to the state by the 
Utah conservation and research foundation in the form of grants to the 
educational funds of the state or to state educational institutions ex
cept as herein provided, after the state shnll have been reimbursed for 
the funds appropriated herein.

(5) That all such researches and practical demonstrations carried 
out under this grant shall be conducted by said foundation as trustees 
for the people of the state and for the equal benefit o f nil the people 
of the state and the results of all researches and practical investigations 
shall be made available to all the people and communities of the state.

(Sec. 4.)

82C-4-5. Slate Agencies to Provide Facilities for Assistance.
(1) The Utah conservation and research foundation may have ac

cess to and the use of the facilities of the libraries and laboratories 
of the university of Utah, Utah state agricultural college, and Utah 
engineering experiment stution for use in carrying out said research 
work under such regulations as govern the present use of said facilities, 
under cooperative agreement with the consent of the board of regents 
or directors of said state institutions, but such work shall be under 
the sole direction of the authorized committee of the board of trustees 
of the Utah conservation and research foundation, and no expenses for 
materials consumed in such research work shall be borne by said state 
institutions, except that office and laboratory space and the use of state 
owned equipment and facilities supplied under such agreement shnll be 
provided free of cost; and provided, that equipment installed and at 
such institutions by the Utah conservation and research foundation 
shall become the property of the state institution where so installed 
when the said foundation has completed its work therewith; and the 
president of the said state institution where such work is conducted 
shall be an ex officio member of the committee of the Utah conservation 
and research foundation having in charge such work and during the 
period of such work.

(2 ) The attorney-general shall render such legal advice in connection
with the expenditure of the appropriated fund as the said foundation 
may require. (Sec. 5.)

8 2 0 4 - 6 .  Foundation as State Agency Empowered to Receive Grants 
of Funds.

The Utah conservation and research foundation is hereby empowered 
to act as an agency of the state to receive grants of funds from the 
government of the United States or other sources for the purposes 
of this act and for the specific purpose of conducting scientific re
search and practical demonstrations of processes for the treatment 
of Utah coals by low temperature carbonization for the production 
of a substantially smokeless fuel, fuel gas, motor fuels, oils and other
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by-products, said researches and practical demonstrations to be con
ducted by said foundation as trustee for the people of the state and 
for the equal benefit of all the people of the state. (Sec. 6.)

8 2 0 4 -7 . “Nonprofit” Defined.
The term “nonprofit” as used herein shall be interpreted to mean 

that no part of the net earnings of said foundation shall enure to the 
benefit o f any member of said corporation, but said term “nonprofit" 
shall not be interpreted in any way to prevent any operations of said 
corporations designed to secure profit of said foundation. (Sec. 7.)

820-1 -8 . Appropriation or Unexpended Balance to Revert to General 
Fund, When.

The appropriation granted under this act shall remain in effect until 
May 1, 1939, but not thereafter unless by specific act of the legislature, 
and at the close of such period all funds remaining unexpended shall 
revert to the general fund of the state. (Sec. 8.)

S2C-4-9. Information Secret— Used Exclusively for Benefit of Stale—  
Exceptions.

All information obtained and all formulae, processes and methods 
of a valuable nature discovered, under the provisions of this act, shall 
be held secret and protected by the agency herein provided for, to be 
used exclusively for the benefit of this state and its citizens; provided, 
however, that the information and findings of the foundation may be 
made available, nt the discretion of the foundation, to institutions of 
higher learning, libraries, scientific journals and scientists, and to in
stitutions that rendered substantial assistance in obtaining the afore
said information and findings. (Sec. 9.)

History.
An amended by L. 41, 2nd Spec. Seas.,

»h. :I2, ofT. Aug. 12, adding proviso to

CHAPTER 5

STATE COUNCIL OF DEFENSE

I.. 1941, 2nd Spec. Sens., ch. 33; 
efT. June 13.

82C -5-1. Title o f Act.
B2C -6-2. Governor Authorized In

C reate, Dissolve or Sus
pend Council.

82C -6-3. Council —  Number —
Qualifications —  E m 
ployees —  Compensation 
— Vacancies.

82C -5-4. Powers anil Duties o f Coun
cil.

82C -5-5.

82C -6-8!
82C -5-9.

R2C-5-10

Id. Cooperation with E xist
ing Agencies.

Locni Councils o f Defense— 
Appointment —  Powers 
and Duties —  Torm ina, 
tion.

D istrict Councils— Duties.
Appropriation for Act.
Partial Invalidity o f A c t -  

Saving Clause.
Effective Date.
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L. 1941, 2nd Spec. Sess., ch. 33; elf. June 13.
AN ACT relating to national and state defense, providing for the estab

lishment of a state council of defense and of local and district coun
cils of defense, and prescribing the powers ami duties thereuf, and 
making an appropriation.

lie it enacted t>{! the l.eginlahnr of the State of Utah:

82C-5-1. Title of Act.
This act may be cited as the “State Council of Defense Act."

(Sec. 1.)

82C-5-2. Governor Authorized to Create, Dissolve or Suspend Council.
The governor is authorized and empowered in time of emergency or 

public need in the nation or the state to create by proclamation a 
state council of defense, hereinafter designated as the “council," for 
the general purpose of assisting in the coordination of the state and 
local activities relating to national and state defense. Whenever he 
deems it expedient, the governor may, by proclamation, dissolve or sus
pend such council or reestablish it after any such dissolution or sus
pension. (Sec. 2.)
Comparable provision)).

Cal. Milit. and Vet. Code, § 1600, 
added liy Laws o f  1941 (enactment to 
provide state and local defense coun cils); 
§ 1610 (creating state council of de
fen se ): $ 1600 (authorizing establish
ment of local defense councils).

Inwu 1941 Session Laws, Ch. 76 (au 
thorizing governor to appoint commis
sion, not to exceed 16 members, to be 
known as lowu industrial ond defense 
commission).

Mont. 1941 Session I.uws, Chs. 128 and

M2 (creating Montuna preparedness Bnd 
advisory commission, consisting of 11 
members).

A. I.. It. notes.
Selective Training ond Service Act as 

interference with state’s rights, 129 A. 
I,. K. 1181; soldiers’ and sailors’ civil 
relief acts, 130 A. L. R. 774; validity 
and construction of war legislation in 
nature of moratory stututo, 137 A . L. R. 
1380.

82C-5-3. Council —  Number —  Qualifications —  Employees —  Com
pensation— Vacancies.

(a) The council shall consist of seven members appointed by and 
holding office during the pleasure of the governor. The governor shall 
serve as chairman of the council. lie  shall designate one of the mem
bers of the council as vice-chairman. Appointment of members shall 
be mnde without reference to political affiliation and with reference 
to their special knowledge of industry, agriculture, consumer protec
tion. labor, education, health, welfare or other subjects relating to 
national or state defense.

(b) The council may employ an executive director and such tech
nical, clerical, stenographic and other personnel and fix their compen
sation, and may make such expenditures within the appropriation 
therefor as are necessary to carry out the purposes of this act.

(c) The members of the council shall servo without compensation, 
but shall be reimbursed for their actual and necessary traveling and 
other expenses incurred in connection with attendance upon meetings 
of the council.
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(d) The governor may at his discretion terminate the individual ap
pointment to the council and fill vacancies.

(e) The council shuil be provided with appropriate office space, fur
niture, equipment, supplies, stationery and printing in the same manner 
as other state agencies are supplied. (Sec. 3.)

82C-5—t. Powers and Duties of Council.
The council shall have the following powers and duties:
(a ) To adopt, amend, and repeal rules, regulations, and by-laws 

governing its procedure and activities.
(b ) To cooperate with the advisory commission to the council of 

national defense through its division of state and local cooperation or 
with any similar federal agencies hereafter created, and with any de
partments or other federal agencies engaged in defense activities.

(c) To cooperate with similar councils of defense in other states.
(d) To cooperate with local defense councils.
(e ) To supervise and direct investigations, and report to the gover

nor with recommendations for legislation or other appropriate action 
as it may deem necessary, with respect to the following matters insofar 
as they are or may be related to defense:

(1 ) Industrial materials and facilities.
(2 ) Production and manufacturing facilities.
(3 ) Agriculture, food supply and land use.
(4 ) Transportation facilities.
(5 ) Labor supply and training, labor relations and human resources, 

professions, trades and skills.
(6 ) Consumers and consumer protection.
(7 ) Housing and related facilities.
(8) Health, hospitals, and sanitation facilities.
(9 ) Welfare.
(10) Educational facilities.
(11) Recreational areas and facilities.
(12) Finance.
(13) Civil liberties, including but without limitation, the protection 

thereof, maintenance of law and order and measures to guard against 
sabotage and subversive activities.

(14) Civil defense, including police mobilization, coordination for 
fire protection, and disaster relief.

(15) Any other type of activity directly or indirectly related to de
fense.

(f )  To create committees, either within or without its membership, 
to Aid it in the discharge of its powers and duties.

(g) To require and direct the cooperation and assistance of state 
and local governmental agencies and officials.

(h) To mAke full investigation as to all questions directly or indi
rectly relating to the powers or duties vested in it by this act, or by 
any other law.

(i) To do all acts and things, not inconsistent with law, for the
furtherance of defense activities. (Sec. 4.)
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82C-5—5. Id. Cooperation with Existing Agencies.
In order to avoid duplication of services and facilities the council 

and the local and district councils of defense established under the 
authority of this act are:

(a) Directed to utilize the services and facilities of existing officers, 
offices, departments, commissions, boards, bureaus, institutions and 
other agencies of the state and of the political subdivisions thereof, and

(b) All such officers and agencies shall cooperate with and extend
their services and facilities to the council and to the local and district 
councils of defense as they shall request. (Sec. 6.)

82C-5-6. Local Councils of Defense— Appointment—Powers and 
Duties—Termination.

Each political subdivision of the state may establish a local council 
of defense by the proclamation of the executive officer or governing 
body thereof. Local councils of defense, if and when established, shall 
cooperate with and assist the eouncil, and shall perform such serv
ices ns may be requested by it. Local councils may act jointly with 
other such councils. Insofar as applicable, local councils shall have the 
same power and duties within their respective jurisdictions as are 
vested in the council. Such councils shall terminate or cease activity 
whenever the council is dissolved or suspended. (Sec. 6.)

82C -5-7. District Councils—Duties.
In cooperation with the local officials to establish district councils 

of defense in critical areas of the state of especial importance in de
fense activities. Such district councils shall act as coordinating agen
cies under the supervision and direction of the council, and in the 
cooperation with local government agencies. (Sec. 7.)

82C -5-8. Appropriation for Act.
There is appropriated out of any money in the state treasury not 

otherwise appropriated the sum of $125,000, or so much thereof as 
may be necessary for the council to carry out the purposes of this act.

(Sec. 8.)

8 2 0 5 - 9 .  Partial Invalidity of Act—Saving Clause.
I f any provision of this act, or the application of such provision to 

any person or circumstance is held invalid, the remainder of the act 
and the application of such provision to other persons or circumstances 
shall not be affected thereby. (Sec. 9.)

82C-5-10. Effective Date.
This act shall take effect upon approval.
Approved June 13, 1941. (Sec. 10.)



[ 149J Title 82C— State  Affairs in General 8 2 C -6 -3

CHAPTER 6

STATE OFFICE BUILDING

L. 1937, ch. 1S2; eff. May 11. 
B2C-6-1. Office Building —  Outstand

ing Bond Issue.
B2C-G-2. Appropriation.

Bond Issue to Cover Indebt
edness and Remodeling.

H2C-C-4, Loan Commissioners to  Pro
vide Bonds.

82C -6-5. Payment of BondB.
82C-A-8. Bonds Kot Taxable.
82C -6-7. Investment of Sinking Fund.

L. 1937, ch. 152; eff. May 11.
AN ACT empowering the secretary of state to accept as a g ift on 

behalf of the state from the Salt Lake City Chamber of Commerce 
and commercial club the property and improvements thereon located 
at 32 Exchange Place, Salt Lake City, Utah, to be used as a state 
office building; providing for an appropriation to defray expenses, 
and providing for authorization of bond issue to cover present en
cumbrances and to make improvements.

Be it enacted by the Legislature of the State of Utah:

82C-6-1. Office Building—Outstanding Bond Issue.
The secretary of state upon recommendation of the board of exami

ners is authorized to accept as a gift, on behalf of the state, from 
the Salt Lake City chamber of commerce and commercial club, the 
property and improvements thereon located at 32 Exchange Place, Salt 
Lake City, Utah, to be used as a state office building, subject to an 
outstanding bond issue of $90,000. (Sec. 1.)

R2C-6-2. Appropriation.
There is appropriated the Rum of $100 or as much thereof as may 

be necessary to defray the legal and other necessary expenses inci
dental to bringing the abstract of title up to date, recording entries 
of conveyance, and examination of title. (Sec. 2.)

B2C-6-3. Bond Issue to Cover Indebtedness and Remodeling.
The 9tate board of loan commissioners is authorized to issue bonds 

which shall bear interest at a rate to be fixed by said board not ex
ceeding four per cent per annum, interest payable semiannually, and 
shall be serial bonds which shall run not longer than twenty years 
from the date of their issue in the amount of $125,000 to cover the 
existing encumbrance now on the above described property and to 
provide a fund for the remodeling and rehabilitation of the above de
scribed premises. Said bonds shall be signed by the governor and 
attested by the secretary of state and shall have the great seal of 
the state Affixed and shall be countersigned by the state treasurer and 
shall be registered by the state auditor in a book to be kept by him 
for that purpose. Coupons attached to said bonds chall be signed and 
said bonds may be registered under such terms, conditions and regula
tions as may be prescribed by the state board of loan commissioners.
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The full faith and credit of the state of Utah arc pledged for the 
payment of the principal of said bonds when due and for the payment 
of the interest accruing thereon as the same falls duo. (Sec. 3.)

H2C-6—1. Loan Commissioners to Provide Bonds.
The state board of loan commissioners is authorized to provide the 

necessary bonds to carry out the provisions of this act. All neces
sary expenses incurred in the preparation and in the negotiation of 
said bonds shall be paid out of the genera) fund of the state of Utuh.

(Sec. 4.)
8 2 0 6 - 5 .  Payment of Bonds.

To provide for the payment of interest on and the principal of such 
bonds as the same become due, such sum or sums as may be necessary 
are appropriated and set aside from the general funds of the state, or 
from such other funds as may be provided by law to pay said bonds und 
the interest thereon. (Sec. 5.)

8 2 0 6 - 6 .  Bonds Not Taxable.
Bonds issued under the provisions of this act shall not be taxable 

for any purpose within this state. (Sec. 6.)

8 2 0 6 - 7 .  Investment of Sinking Fund.
The state board of loan commissioners is authorized and directed 

to invest any sinking fund accumulated for the payment of such bonds 
in bonds of the state of Utah, of the United States, or any of its agen
cies, or in county bonds, municipal bonds or school district bonds issued 
under the laws of the state of Utah. (Sec. 7.)

CHAPTER 7

INTERSTATE COOPERATION

L. 1939. eh. 130; elT. Feb. 24.
82C -7-1 . Senate Committee.
82C -7-2 . House Committee.
82C -7-3 . Governor's Committee.
82C -7-4 . Utah Cooperation Commis

sion —  Personnel -— 
Officers.

82C -7-6 . Terms o f Office —  Utah 
Council of American Leg
islator’s Association.

62C -7-0 . Function of Commission.
B 2C -7-7. E lig ibility of Members of 

Delegations and Commit
tees— Advisory Dourds.

82C -7-8.

82C -7-10. 

82C -7 -1 1. 

82C -7-12. 

82C-7-1.1.

Commission to Report— 
Compensation —  Secre
tary —  May Participate 
in Central Secretariats.

Inform al Designations.
Council Declared Jo in t Gov

ernmental Agency.
Secretary o f S ta te  to Re

port T ex t of Act.
Pavtiul Invalidity —  Saving 

Clouse.
Effective Date.

L. 1939, ch. 130; eff. Feb. 24.
AN ACT to facilitate the cooperation of the state of Utah with other 

units of government and to establish an unpaid commission for that 
purpose.
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Be it enacted by the Leyislature of the State of Utah:

82C-7-1. Senate Committee.
There is established a standing committee of the senate of this state 

to be officially known as The Senate Committee on Interstate Coopera* 
tion to consist of five senators. The members and the chairman of this 
committee shall be designated in the same manner as is customary 
in the case of the members and chairmen of other standing committees 
of the senate. In addition to the regular members the president of the 
senate shall be ex officio honorary nonvoting member of this committee.

(Sec. 1.)
Comparable provision)).

Cul. Polit. Code, $ 332, milled by Laws 
of l!)3f> (cm itintr California commission 
on interstate cooperation); §3:12.1 (cre
ating senate committee on interstate

A. L. K. notes.
Constitutionality, construction, and 

application of compacts and statutes in
volving cooperation Iwtween states, 134 
A. I.. R. 1411.

82C-7-2. House Committee.
There is established a similar standing committee of the house of 

representatives of this state to be officially known as The House Com
mittee on Interstate Cooperation to consist of five members of the house 
of representatives. The members and the chairman of this committee 
shall be designated in the same manner as is customary in the case of 
the members and chairman of other standing committees of the house 
of representatives. In addition to the regular members the speaker of 
the house of representatives shall be ex officio honorary nonvoting mem
ber of this committee. (Sec. 2.)

Comparable proviHiona.
Cnl. Polil. Code, §332 .2  (eventing ns- 

scmldy committee on interstate codpcra-

82C -7-3. Governor’s Committee.
There is established a committee of administrative officials and em

ployees of this state to be officially known as The Governor’s Commit
tee on Interstate Cooperation to consist of five members. Its members 
shall be: the budget director or the corresponding official o f this 
state, ex officio: the attorney-general, ex officio; the chief of the staff 
of the state planning board or the corresponding official of this state, ex 
officio; and two other administrative officials or employees to be desig
nated by the governor. I f  there is uncertainty ns to the quantity of any 
of the ex officio members of this committee the governor shall deter
mine the question and his determination and designation shall be con
clusive. The governor shall appoint one of the five members of this 
committee ns its chairman. In addition to the regular members the 
governor shall be ex officio honorary nonvoting member of this 
committee. (Sec. 3.)

82C -7-I. Utah Cooperation Commission— Personnel— Officers.
There is established the Utah commission on interstate cooperation. 

This commission shall be composed of fifteen members:
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(1 ) The five members of the senate committee on interstate coopera
tion.

(2 ) The five members of the house committee on interstate coopera
tion.

(3 ) The five members of the governor’s committee on interstate 
cooperation.

The governor, the president of the senate and the speaker of the 
house of representatives shall be ex officio honorary nonvoting mem
bers of this commission. The chairman of the governor’s committee 
on interstate cooperation shall be ex officio chairman of this commission. 
The chairman of the senate committee on interstate cooperation shall 
be ex officio first vice chairman of the commission and the chairman 
of the house committee shall be ex officio second vice chairman of the 
commission. (Sec. 4.)

Comparable provision*.
Cnl. Polit. Code, § ;iS2.H (Culifornin 

commission on in terstate cooperation 
consists of 15 m embers; namely, the 5 
members of the senate committee, the 5

members o f  assembly committee, 6 o f
ficials of th e state appointed by gover
nor, who designates one appointee as 
chairm an; governor is ex officio an 
honorary nonvoting member).

82C—7-5. Terms of Office—Utah Council of American Legislator’s As
sociation.

The said standing committee of the senate ami the said standing 
committee of the house of representatives shall function during the 
regular sessions of the legislature and also during the interim periods 
between such sessions. The members shall serve until their successors 
are designated and they shall respectively constitute for this state the 
senate council and house council of the American legislators’ associa
tion. The incumbency of each administrative member of this commis
sion shall extend until the first dny of February next following his 
appointment and thereafter until his successor is appointed. (Sec. 6.)

82C—7-6. Function of Commission.
It shall be the function of this commission:
(1 ) To carry forward the participation of this stnte ns a member of 

the council of state governments.
(2 ) To encourage and assist the legislative, executive, administrative 

and judicial officials and employees of this stAte to develop and main
tain friendly contact by correspondence, by conference, and otherwise, 
with officials and employees of the other states, of the federal govern
ment and of local units of government.

(3) To endeavor to advance cooperation between this state and other 
units of government whenever it seems advisable to do so by formulat
ing proposals for and by facilitating

(a) The Adoption of compacts
(b) The enactment of uniform or reciprocal statutes
(c) The adoption of uniform or reciprocal administrative rules and 

regulations
(d) The informal cooperation of governmental offices with one 

another
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(e) The personal cooperation of governmental officials and employees 
with one another individually

(f )  The interchange and clearance of research and information
(g) Any other suitable process.
(4) To do all such acts as will in the opinion of this commission 

enable this state to assist in forming a more perfect union among the 
various governments in the United States and in developing the council 
of state governments for that purpose. (Sec. 6.)
A. L. K. noteH. volvinu cooperation between states, 1.14

Constitutionality, construction, and op- A. I.. R. 1411. 
plication of compacts and statutes tn-

82C -7-7. Eligibility of Members of Delegations and Committees— Ad
visory Boards.

The commission shall establish such delegations and committees as 
it deems advisable in order that they may confer und formulate pro
posals concerning effective means to secure intergovernmental harmony 
and may perform other functions for the commission in obedience to 
its decisions. Subject to the approval of the commission the member 
or members of each such delegation or committee shall be appointed by 
the chairman of the commission. State officials or employees who are 
not members of the commission on interstate cooperation may be ap
pointed as members of any such delegation or committee but private 
citizens holding no governmental position in this state shall not be 
eligible. The commission may provide such other rules as it considers 
appropriate concerning the membership and the functioning of any 
such delegation or committee. The commission may provide for ad
visory boards for itself and for its various delegations and committees 
and may authorize private citizens to serve on such boards. (Sec. 7.)
Comparable provisions.

C al. Polit. Code, § 3:12.4 (sim ilar).

82C -7-8. Commission to Report— Compensation— Secretary— May
Participate in Central Secretariats.

The commission shall report to the governor and to the legislature 
within fifteen days after the convening of each regular legislative ses
sion and at such other times as it deems appropriate. Its members and 
the members of all delegations and committees which it establishes shall 
serve without compensation for such service. The secretary of state 
shall be the secretary of the commission. It may by contributions to 
the council of state governments participate with other states in main
taining the said councils' district and central secretariats and its other 
governmental services. (Sec. 8.)
Comparable provision*!. nil committees serve without cotnpensa-

Cal. Polit. Code, §332.6 (s im ilar; tion, but may be paid necessary ex- 
members o f commission Hnd members o f  penses).

82C -7-9. Informal Designations.
The committees and the commission established by this act shall be 

informally known as, the senate cooperation committee, the house co
operation committee, the governor's cooperation committee and the 
Utah cobperation commission. (Sec. 9.)
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82C-7-10. Council Declared Joint Governmental Agency.
The council of slate governments is declared to be a joint govern

mental agency of this state and of the other states which cooperate 
through it. (Sec. 10.)

8 2 0 7 -1 1 . Secretary of Slate to Report Text of Act.
The secretary of state shall forthwith communicate the text of this 

measure to the governor, to the senate, and to the house of representa
tives of each of the other states of the Union and shall advise each 
legislature which has not already done so that it is invited to enact a 
law similar to this measure, thus establishing a similar commission and 
thus joining with this state in the common cause uf reducing the bur
dens which are imposed upon the citizens of every state by govern
mental confusion, competition, and conflict. (Sec. 11.)

82C-7-12. Partial Invalidity— Saving Clause.
I f any clause or other portion of this act is held to be invalid that 

decision shall not affect the validity of the remaining portions of this 
act. The legislature declares that all such remaining portions of this 
act are severable and that it would have enacted such remaining por
tions if the invalid portions had not been included in this act.

(See. 12.)
82C-7-13. Effective Date.

This act shall take effect upon approval.
Approved February 24, 1939. (Sec. 13.)

CHAPTER 8

CENTENNIAL OBSERVANCE

L. >9.19, ch. 132; eff. July 21. 
B 2C -8-1. Uluh Centennial Commission 

— Number of Mcmlwrs—  
Appointment —  Purpose 
— Powers anil Duties, 

82C -8-2 . Centennial Observance — 
Exposition —  Powers and 
Duties o f Commission.

820-H :S. Opening and Closing Dates 
of Exposition.

82C -8—I. Reports o f Commission. 
82C -8-5. Property to Delong to Slate. 
H2C-K-(>, Persons Responsible for 

Funds— Ronds.
82C -8-7. Appropriation.
H2C-8 8. Effective I>ute.

L. 1939, ch. 132; eff. July 21.
AN ACT providing for the Utah centennial observance to be held in 

the year 1947, creating a commission for such purpose, prescribing 
its powers and duties, and making an appropriation therefor.

Be it enacted by the Legislature of the State of Utah:

82C-8-1. Utah Centennial Commission— Number of Members— Ap
pointment— Purpose— Powers and Duties.

In order to commemorate the advent of the pioneers into Salt Lake 
valley, to portray fittingly the natural resources and scenic wonders



8 2 C -8 -2

of Utah, the prehistoric culture of the west, the development of irriga
tion, farming, mining, forestry, transportation, culture and the arts, a 
commission is created within the department of publicity and industrial 
development, consisting of 15 members to be appointed by the governor 
by and with the consent of the senate. Nine members shall constitute 
a (juorum for the transaction of business. The members shall be se
lected without regard to political or other affiliations and shall serve 
without compensation but shall be paid their actual and necessary ex
penses. The members so appointed shall be named previous to and 
shall take office upon the cfTective date of this act and shall hold office 
for a term of 10 years but shall be subject to removal by the governor 
at any time with or without cause. One of the members so appointed 
shall be designated by the governor as chairman of the commission. 
Such organization shall be known us the Utah centennial commission 
and shall be a body corporate to. continue until the completion of the 
duties hereinafter conferred upon it ; it may adopt and use a corporate 
seal, with the approval of the governor it may contract and be con
tracted with, take, hold and dispose of property, real and personal, 
requisite or appropriate for its uses. The commission may with the 
consent of the governor be sued and may institute or defend proceedings 
in anj court of law or otherwise in the name of "the centennial com
mission of Utah” as fully ami effectually to all intents and purposes as 
though such commission were incorporated under such name or title 
and no such proceeding may be instituted or maintained aguinst or in 
the names of the members of the commission nor shall any such pro
ceeding abate by reason of any change in the membership of the 
commission but all such proceedings may be continued as though no 
such change had been made. (Sec. 1.)

Ilislory.
Ax mnrncli'il liy I,. 41, 1st Spec. Scss.,

:h . <12, o(T, Ju ly  1, making no malorinl

H2C-8-2. Centennial Observance— Exposition— Powers and Duties of 
Commission.

The commission is authorized and directed to plan and arrange for a 
fitting centennial observance in the year 1947, with appropriate pro
vision being made therefor in such communities and at such scenic, his
torical, cultural, and recreational centers of attraction from 
Yellowstone Park on the north to Boulder Dam and Grand Canyon on 
the south and from the Salt Flats on the west to the Dinosaur quarries 
on the east and the natural bridges in the southeast, ns the commission 
may designate and to hold and maintain nn exposition on some ap
propriate site to be selected by it to accomplish the purposes specified 
in Section 1 of this act.

It shall be the duty and the commission shall have power:
(1) To acquire with the approval of the commission of publicity and 

industrial development and to hold possession of necessary properties; 
to improve, reclaim, beautify, illuminate and develop the same, to erect 
and maintain buildings and other structures thereon for the display and

1155J Title 82C— S late  Affairs in General
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protection of exhibits or for the use, comfort, convenience, service, 
pleasure and entertainment of those attending.

(2) To secure, install and display various exhibits commemorating 
the advent of the pioneers into Salt Lake Valley, portraying the natural 
resources and scenic wonders of Utah and the prehistoric culture of the 
west, showing the development of irrigation, farming, mining, forestry, 
transportation, culture and the arts, and to offer and give prizes, pre
miums and other awards.

(3) To provide or arrange for public entertainment both at the 
exposition grounds and at other places throughout the state of Utah 
consisting of historical pageants, musical, dramatic, educational pro
grams, and athletic and sports attractions.

(4) To provide ways and means for the safety, comfort and security 
of the public.

(5) To publicize and arrange for. the entertainment of visitors at 
the national parks, monuments and other places of scenic or historic 
interest in Utah.

(6) To secure funds to cover the cost of the centennial observance 
through private contributions and public appropriations, from admis
sion charges where entertainment and other attractions are provided by 
or under the direction of the commission, from charges to exhibitors 
and concessionaires exhibiting or operating in the grounds under the 
control of the commission, and by other lawful ways and means.

(7) To procure and carry insurance indemnifying exhibitors, 
whether public or private corporations or individuals, against loss or 
damage to any property exhibited at the exposition; also to procure and 
carry workmen’s compensation insurance and public liability and prop
erty damage and other insurance necessary for the protection of the 
commission against claims for injuries lo its employees or third 
persons.

(8) To have general control, management and supervision over all 
activities, relating to the preparation anti conducting of the centennial 
observance; to decide within the limits of the funds available and 
under the conditions imposed by this act, the number and location of 
the various grounds, buildings, camps, and attractions that may be 
used to entertain and instruct those persons who shall visit the state 
of Utah or otherwise join in the centennial observance.

(9) To appoint subject to the approval of the commission of publicity 
and industrial development a director and such other agents and em
ployees as it may deem necessary in the administration of this act and 
by regulation prescribe the conditions of their employment and fix 
their remuneration according to the standards adopted by the depart
ment of finance, to define their respective duties and powers, require 
that bonds be given, determine the amount and conditions thereof: and 
to remove any such appointee at any time with or without cause. The 
commission shall not appoint a director nor employ experts in any line 
until the services of such person or persons arc immediately required 
nor shall it continue the employment of any such person after the 
required work has been completed.
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(10) To receive and direct subject to the approval of the commission 
of publicity and industrial development the expenditure, subject to 
specified conditions attached thereto, o f all appropriated and con
tributed funds.

(11) To organize sponsoring groups or committees in different sec
tions of the state and among various groups, societies and organiza
tions.

(12) To solicit the cooperation of neighboring states and the aid and 
assistance of the federal government.

(13) To limit the character and size of the exposition so as to keep 
within the resources available for the purpose, taking account of ap
propriations made by the federal government or its agencies, the state, 
or political subdivisions thereof, nnd of private contributions, admis
sion, concessions and other charges.

(14) To do all things which may be necessary, expedient or inciden
tal to the transaction of its business. (Sec. 2.)

11 ini i>ry.
As iimcmlcil by L. 41. 1st Spec. Scan., 

ch. 42, cff. Ju ly  1, making only minor 
changes in text.

K2C-8-3. Opening and Closing Dates of Exposition.
The exposition provided in connection with the centennial observance 

shall be officially opened on May 1, 1947, and continue to October 15. 
1947. (Sec. 3.)

S2C-8—I. Reports of Commission.
The accounts of the commission shall be audited annually by the 

state auditor or such other person as the commission of publicity and 
industrial development may designate. The commission shall from 
time to time make reports to the governor and to the commission of 
publicity and industrial development concerning such matters in con
nection with the administration of this act as he or it may require and 
shall annunll.v before December first make to the governor and to the 
commission of publicity and industrial development a report which shall 
contain a statement of all receipts and disbursements to the date of 
such report, a statement of its assets nnd liabilities, and such other 
information as may be necessary to advise them and the legislature as 
to the progress of the work of such commission and its further require
ments. (Sec. 4.)

Hintory.
Ait unionik'il by L. 41, 1st Spec. SeBs., 

ch. 42, off. Ju ly  1, making no m aterial 
change in text.

82C -8-5. Property to Belong to Slate.
All property, whether real or personal, and all money acquired, pos

sessed or received by the commission from whatever source nnd all 
profits earned in the administration of this act shall be the property 
of the state of Utah, and all property purchased, expenses, disburse-
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ments and liabilities incurred by the commission in connection with its 
activity under this act shall be paid for by the commission from the 
money received by the commission. The Commission shall deposit its 
funds with the state treasurer. After the closing of the centennial 
observance the commission shall proceed to wind up its affairs nnd all 
real estate and personal property held by it shall be disposed of in such 
mnnner as the legislature may provide. (Sec. 5.)
82C-8-6. Persons Responsible for Funds— Bonds.

No member of the commission shall be personally liable for any loss 
of its funds but the director employed by the commission shall be 
responsible for the handling of all such funds nnd the director and 
such secretaries, cashiers, trustees or other persons as the commission 
may employ, who in any way have the bundling of any of the funds 
made available to or accruing to the commission, shall be accountable 
for the funds which they handle and all such persons shall be properly 
and adequately bonded. (Sec. 6.)
H2C-8-7. Appropriation.

To initiate the purchase of grounds, erection of structures and gen
eral preparation for the Utah centennial observance in 1947 and to ef
fectuate the purposes of this act there is appropriated the sum of 
$10,000 out of any money in the general fund of the stnte of Utah 
not otherwise appropriated. (Sec. 7.)

820-8-8. Effective Date.
This act shall take effect July 24, 1039. (Sec. 8.)



ST A T E  FISC A L YEA R

TITLE 83

83-0-1. Commences July 1st.
The fiscal year of the state of Utah shall commence on the 1st day 

of July of each year. (L. 25, p. 9, § 5794.)

History.
Formerly state fiscal year began the 

first day o f December. Comp. L swb 
1907, §24«0x.

Cross-references.
See also Const. A rt. X I I I ,  § 1 ;  fiscal 

year in cities, 16—8—6G; a s  to reports to 
state officers, see 87 -10 -1  to 8 7 -1 0 -4 ; as 
to fiscal year under tnx laws, sec 
HO—14—14.
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TITLE 84

ST A T E  FLAG AND ST A T E  FLOW ER 
[STA T E  T R E E  AND ST A T E  SONG]

84 -0-1 . S tate  Flair Described. 
84 -0-2 . S tate  Flower Is Sciro Lily.

L. 1937, ch. 117; cff. Feb. 24. 
84 -0-5 . S tate  Song— Utah Wo Lovo

L. 1933. ch. 61; elT. Feb. 20. 
84 -0-2 . S ta te  Tree. 84 -0-6 . Effective Date.

Thee.

64 -0-4 . Effective Date.

84-0-1. Slate Flag Described.
The state flag of Utah shall be a flag of blue field, fringed, with gold 

borders, with the following device worked in natural colors on the cen
ter of the blue fleld:

The center a shield; above the shield and thereon an American eagle 
with outstretched wings; the lop of the shield pierced with six arrows 
arranged crosswise; upon the shield under the arrows the word “ Indus
try ," and below the word “Industry” on the center of the shield, a 
beehive; on each side of the beehive, growing sego lilies; below the 
beehive and near the bottom of the shield, the word “Utah,” and below 
the word “Utah” and on the bottom of the shield, the figures "1847” ; 
with the appearance of being back of the shield there shall be two 
American flags on flagstaffs placed crosswise with the flags so draped 
that they will project beyond each side of the shield, the heads of the 
flagstaff* appearing in front of the eagle's wings and the bottom of 
each staff appearing over the face of the draped flag below the shield; 
below the shield and flags and upon the blue field, the figures “1806” ; 
around the entire design, a narrow circle in gold. (C. L. 17. § 2664.)

81-0-2. Stale Flower Is Sego Lily.
The sego lily is hereby selected as and declared to bo the Utah state

AN ACT providing for selection and designation of a state tree.
Be it enacted bg the Legislature o f the S tate o f  Utah:

84-0-3. State Tree.
The blue spruce is hereby selected as and designated to be the Utah

flower. (C. L. 17, § 2667.)

!.. 1933. ch. 61; eff. Feh. 20.

Stale Tree. (Sec. 1.)

81-0-4. Effective Date.
This Act shall take effect upon approval. 
Approved February 20, 1033. (Sec. 2.)

[ 1 6 0 ]
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L. 1937, ch. 117; eff. Feb. 24.

AN ACT providing for the selection and designation of a state song. 

He it enacted by the L eyix latu ie o f  the S tate o f  U tah:

84-0-5 . State Song— Utah We IiOve Thee.
The song entitled “Utah We Love Thee” by Kvan Stephens is se

lected and designated to be the Utah state song. (Sec. 1.)

81-0-6 . Effective Date.
This act shall take effect upon approval.
Approved February 24, 1937. (Sec. 2.)



ST A T E  INSTITUTIONS

TITLE 85

Chupler 1. 
Chapter 2. 
Chapter D. 
Chapter 4. 
Chapter 5. 
Chapter <>. 
Chapter 7. 
Chapter 8. 
Chupter 9.

General P rovisions.
Art I nstitute.
Schools for th e  Deaf and t h e  B lind. 
S tate P air A ssociation.
S tate Historical Society.
S tate I ndustrial S chool.
Utah State Hospital.
Utah State T raining  S chool.
State Prison , [C onvict-Made Goods.]

CHAPTER 1

GENERAL PROVISIONS *

35-1-1. Governing Boards —  Governor 
to Appoint.

35-1-2. Id. Vacancies— Term  of O f
fice.

85 -1-3 . Id. Must Not He Interested 
in C ontracts, etc.

85 -1-4 . Buildings —  Repairs and Con
struction— Contracts for.

8 5 -1 -5 . Advertising for Bids— Pro
posals— Awards.

85-1-11. Monthly Expenses— Payment. 
85 -1-7 . Biennial Reports to Governor. 
H6-1-H. Biennial Accounts —  Estim ate 

o f Income and Requirc-

85 I 0. Remittance of Proceeds of 
Sales of Products.

* llialory of act. This chapter wus R. S . 1898, Ch. 1. T itle 01, p. 482 ; Comp. 
L bwb 1907, Ch. 1, T itle 74. p. 778.

8S-1-1. Governing Boards—Governor to Appoint.
Members of the governing board of each state institution shall be 

appointed by the governor, by and with the consent of the senate, except 
as otherwise provided. (C. L. 17, § 5204.)
Comparable provisions.

Cal. W elf. and Inst. Code, § 160 ("D e
partment of Institutions” as being “in 
the State  government” ) ;  1161 (under 
control o f executive officer known as 
“Director of In stitu tio n s"); § 154, bb 
amended by Laws of 1041 (enumerating 
the institutions o f which the department 
has jurisdiction).

Iowa Code 1030, 8 3276 (bonrd or con
trol nf state institutions is composed of 
three electors o f the sta te ; term of of
fice. six y e a rs); §327(1 (governor ap
points, with approval o f two-thirds of 
members of senate in executive session, 
successors to members ns their respective 
terms ex p ire ); § 3291.1 (governor may 
appoint a business manager for each 
institution operating under board o f con
tro l).

Cross-references.
Expenditures in excess of appropria

tions, 2 6 -0 -2 3 ; investment of funds by 
board of examiners, 86 -1 -50  et seq.; 
location nf sta te  institutions, Const. Art. 
X IX , § 3.

Decisions from other Jurisdictions.
—  California.

Presumption exists that administra
tive officer, charged hy legislature with 
an administrative duty, will perform 
that duty in accordance with Constitu
tion and law s nf State  nf C aliforn ia: 
such presumption prevails until attacked 
and some evidence presented th at officer 
has been guilty nf dereliction and that 
action tnken by him baa been Arbitrary 
or discriminatory. In case a t  bar, there 
was no evidence upon which to base eon-

[1 6 2 ]



[I6 3 J Title 85— Stale Institutions 8 5 -1 -4

elusion that director o f institutions acted 
arbitrarily  or discriminutorily in fixing 
cost to Btate of care, support and m ain
tenance of incompetent; nor could value 
of incompetent’s services, performed as 
hospital storekeeper, be offset against 
cost of caring for the incompetent. In 
re Stobie’s E state, :)0 Cril, App. 2d 525, 
80 P.2d 889.

The stutc hoard of control, in entering 
into u contract for the purchase o f bar
rel staves for use in manufacturing 
butter tubs in the state penitentiaries, 
acted purely as a state agency, and its

coniruct for the purchase of such slaves 
was the contract of the sla te , and such 
hoard is not suable in the courts of such 
state for breach of such contract. J .  D. 
Hollingshend Co. v. Hoard o f Control o f 
S ta te  Institutions, 19G lowu 841, 185 N. 
\V. 577.

An uction aguinst the superintendent 
o f  a state hospital cannot bo maintained 
if  it is in effect a cause o f uction uguinst 
the state. Cross v. Donohoc, 202 Iowa 
484, 210 N. W. 5H2.

Slutc board of control hud authority 
In crcutc office of auditor and clerk of 
industries for reformatory. S ta le  v. 
Conway, 21!) Iowa 1155, 2CU N. W. 88.

85-1-2 . Id. Vacancies— Term of Office.
A vacancy in a governing board may occur by the expiration of a 

term, by death, by lawful removal from office, by the permanent depar
ture of a member thereof from the state, by his incapacity to act, or by 
his resignation. Such vacancy, other than by the expiration of a term, 
shall be filled by the governor for the remainder of the term, with the 
consent of the senate, if in session. If the senate is not in session, the 
appointment shall be made and shall continue until the next regular 
session of the senate. Each member of the board shall hold office until 
his successor is appointed and qualified. (C. L. 17, § 5205.)

85-1-3 . Id. Must Not Be Interested in Contracts, etc.
No member of the governing board of a state institution, and no 

official or employee thereof, shall be pecuniarily interested, directly or 
indirectly, in any contract, business or transaction entered into by or on 
beholf of the institution. (C. L. 17, §5206.)
A. I.. H. miles.

Member of governmental lwurd voting 
on measure involving his pcraonul in
terest, i:).7 A. I,. It. 1257; relation as 
creditor of contracting party as consti
tuting interest within statute or rule of

common luw against public officer being 
interested in contract with the public, 79 
A. L. R. 1962; relationship as disqualify
ing in terest within statute making it un
lawful for an officer to t>e interested in n 
public contract, 74 A. L. R. 792.

85-1-4 . Buildings— Repairs and Construction—Contracts for.
Whenever the needs of a state institution require a building to be 

repaired or erected, or any work amounting to more than $200 to be 
done, the governing board of such institution, unless otherwise pro
vided by law, shall advertise for at least ten days, in some newspaper 
published in this state and having general circulation therein, for 
sealed proposals for repairing or erecting such building, or performing 
such work, in accordance with plans and specifications to be had at the 
office of the board; provided, that repairs or construction contemplating 
an expenditure of $3,000 or more shall be made under the direction 
of the Utuh state building commission. (C. L. 17, § 5208.)
Cross-references.

Duties of state finance commission, 
82C -2 ; building commission, Title 10; 
contractors' bonds, 17-1.

A. L. R. notes.
Availability o f proceeds o f insurance 

on puhlio building for purpose other than

restoring or replacing building damaged 
or destroyed, G6 A. L. K. 1124; insurance 
on public building, availability o f pro
ceeds for purpose other than restoring 
nr replacing building, G6 A. L. R. 1124; 
public buildings, what are, 10 A. L . R. 
543.
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85-1-5. Advertising for Bids— Proposals— Awards.
The advertisement must state the place where and the clay and hour 

when the proposals will be opened, must reserve the right in the board 
to reject any or all proposals, and shall require a certified check for not 
less than five per cent of the amount of the bid to accompany the same. 
Such check ahull be made payable to the order of the board, and the 
check of the successful bidder shall be forfeited in case he fails or re
fuses to enter into the contract and furnish the bond required, A t the 
time and place specified in such notice the board shall publicly open and 
read all proposals received and shall award the contract to the lowest 
responsible bidder. In case none of the proposals are satisfactory, all 
must be rejected, and the board shall advertise anew in the same man
ner as before until a satisfactory proposal is submitted.

(C. L. 17, § 5209.)

85-1-6 . Monthly Expenses— Payment.
On the first day of each month, or as soon thereafter as the bills for 

the expenses for the previous month have been nudited, the govern
ing board of each state institution, or the proper committee thereof duly 
authorized by the board for such purpose, shall mnke a requisition upon 
the state auditor for a warrant in sufiicient amount to pay the bills so 
audited, and thereupon the state auditor shall draw his warrant against 
the appropriation made for such institution for the amount named in 
the requisition in favor of the treasurer of the governing board of the 
institution, or, in case of the state prison, in favor of the warden 
thereof. To obtain such warrant, the treasurer of the board or the 
warden must present to the state auditor a written authorization from 
the board. (C. J„ 17, § 5210.)

85-1-7 . Biennial Reports to Governor.
The governing board of each state institution shall make biennially 

to the governor, on the 1st day of October preceding each regular ses
sion of the legislature, a detailed report showing a statement of its 
important official acts, the growth nnd condition of the institution, the 
report of the chief executive officer thereof, u list of officials nnd their 
salaries, and an estimate of the cash value of the real and personal 
property of the institution, or of the state in connection therewith, 
together with an inventory of the same. <(’. L. 17, £5211.)

85-1 -8 . Biennial Accounts— Estimate of Income and Requirements.
At such time each governing board shall also furnish to the governor 

and to the state auditor detailed accounts of its receipts and expendi
tures during the preceding two years, ending Juno 30, as well as an 
itemized estimate of the income and requirements of the institution for 
the coming biennial period. Such accounts nnd estimates must be 
countersigned by the chief executive officer of the institution, and by 
the secretary or clerk of the same, if there is one. (C. L. 17, § 5212.)

Cross-references.
Budget to be submitted by department 

j f  finance, 82C -2-18 .



[165] Title 85—S ta te  Institutions 8 5 - 2 - 1 7

85-1-9. Remittance or Proceeds of Sales of Products.
All moneys received by the state industrial school, the state schools 

for the deaf and the blind, and the Utah state hospital, for the sale 
of products and livestock shall be paid into the state treasury at the 
close of each month and placed to the credit of the maintenance account 
of the institution from which such moneys are received. A detailed 
report, under oath, of the moneys so collected by the aforesaid institu
tions shall be filed with the state auditor and the state treasurer at the 
time such moneys are deposited with the state treasurer.

(C. L. 17, §5213.)

CHAPTER 2

ART INSTITUTE*

*5 -2 -1  to 85-2-10. ( Ri'peuletl.)
1.. 19.17, ch. 118; off. May 11.

85-2-17. Utah S la te  In stitu te o f Fine 
Arts.

*5 2-18, General Corporate Powers,
*5 -2  1!). Objects anti Purposes.
*5 -2 -20 . Unvernine Hoard —  Quorum 

— Executive Committee.
85-2-21. Term * of Ollico— Expenses.
*5 -2 -22 . I-'isrul Year.
*6-2-2 :). Chairman nntl Other Officers

H5-2-24. Oaths— Vacancies.
85-2-26. Bydaws— Powers of Board. 
85-2-2(1. Members of Institute.
85-2-27 . Id. l.i fe  Membership. 
85-2-28 . Id. Annual Member*—Fees. 
85-2-20 . Id. Annual Membership for 

L ife— Fees.
*5 -2 -20 . L’ tuh State  Alice Art Collcc-

*5 -2 -21 . Id. Collection Insured and 
Loaned.

85-2-22. Application of Funds. 
85-2-8 '). Sections Repealed.

• History of act. This chapter was Comp. Laws 1007, Ch. .1, p. 78(1.

85-2-1 to 85-2-16. (Repealed by L. 37, ch. 118, § 17, eff. May 11. See 
85^2-33.)

I,. 1937. ch. 118; eff. May 11.
AN ACT creating the Utah State Institute of Fine Arts, defining the 

scope thereof, defining the rights, powers, privileges, and duties ol 
the bodv, providing for membership and for a governing board, and 
repealing Sections 85-2-1 , 85-2-2 , 85-2-3, 85-2-4 , 85-2-6 , 85-2-6,
85-2-7 , 85-2-8, 85-2 -9 , 85-2-10, 85-2-11, 85-2-12, 85-2-13, 86- 
2-14, 85-2-15, nnd 85-2-16, Revised Statutes of Utah, 1933.

Re it enacted h>j the Legislature of the State of Utah:

85-2-17. Utah Stale Institute of Fine Arts.
The name of the Utah art institute, organized under nn act approved 

March 9, 1899 and laws amendatory or supplementary thereto, shall 
hereinafter be the Utah State Institute of Fine Arts, and by this name 
it is constituted and continued a body politic and corporate with per
petual succession. It may have and use a corporate seal and by the 
aforementioned name may sue or be sued nnd contract and be con
tracted with. It is vested with all the property and franchises of and 
shall be subject to all the contracts, obligations and liabilities of the
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former corporation. It may take, hold, lease, sell or convey real and 
personal property as the interests of the institute shall require.

(Sec. 1.)

85-2-18. General Corporate Powers.
The institute in its corporate capacity may take by purchase, grant, 

gift, devise or bequest any property, real or personal, for any purpose 
appropriate to its objects. It may convert property received by gift, 
grant, devise or bequest and not suitable for its uses, into other prop
erty so available or into money. Such property so received or con
verted shall be held, invested and managed and the proceeds thereof 
used by the board for the purposes and under the conditions prescribed 
in the grant or donation. I f  by the terms of any such grant, gift, 
devise or bequest conditions are imposed which are impracticable under 
the law such grant or donation shall not thereby fail, but the conditions 
thereof must be rejected and the intent of the grantor or donor carried 
out as nearly as may be. No grant, gift, devise or bequest for the 
benefit of the institute shall be defeated or prejudiced by any misnomer, 
misdescription or informality whatever if the intention of the grantor 
or donor can be shown or ascertained with reasonable certainty.

(Sec. 2.)

85-2-19. Objects and Purposes.
The objects and purposes of the institute shall be to udvance the 

interests of the fine arts, including liternture and music, in all their 
phases, within the state of Utah, and to that end to cooperate with and 
locally sponsor federal agencies and projects directed to similar under
takings, to develop the influence of art, literature and music in the adult 
educational field, thus supplementing the more formal instruction of 
the public school system, to associate manufacturers, agriculturalists 
and industrialists in these endeavors, to utilize broadcusting facilities 
and the power of the press in disseminating information and, in gen
eral. to foster, promote, encourage and facilitate, not only a more gen
eral and lively study of the fine arts, literature and music, but to take 
all necessary and useful means to stimulate u more abundant production 
of an indigenous art, literature and music in this state. (Sec. 3.)

85-2-20. Governing Board—Quorum— Executive Committee.
The governing board of the institute shall consist of 13 members who 

are residents of this state, and who have been appointed by the gov
ernor, subject to the approval of the senate, one of whom shall be an 
artist, one an architect, one a writer, one a musician, one a sculptor, 
one a craftsman, one to represent the drama, one to represent the dance 
and five business or professional men or women interested in either art, 
literature or music. Seven members of the governing board shall con
stitute a quorum for the transaction of business. Between meetings of 
the board, its full powers may be exercised ns to the ordinary business 
of the institute by an executive committee of seven members, appointed 
by the board, a majority of whom shall constitute a quorum thereof.

(Sec. 4.)
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85-2-21. Terms of Office— Expenses.
Six of the members of the governing board shall bo appointed for 

an initial term of two years and seven of the members of the governing 
board shall be appointed for an initial term of four years; thereafter, as 
the terms of the incumbent members expire, their successors shall 
be appointed and shall hold office for a period of four years, the term of 
each commencing on the first day of July next after his appointment. 
Members of the board shall serve without compensation and shall not 
receive gifts, prizes or awards of money from the purchasing fund of 
the institute during their terms of office, but members shall be allowed 
their actual expenses in attending meetings of the board or its com
mittees or in attending to any business of the institute under authority 
of the board. (Sec. 5.)

85-2-22. Fiscal Year.
The fiscal year of the institute shall commence on the first day of 

July and end on the thirtieth day of June in each year and biennial 
appropriations made for its maintenance, unless otherwise specified, 
shall be deemed to be for the two years commencing on the first day of 
July next after the appropriation is made. (Sec. 6.)

85-2-23. Chairman and Other Officers—Bonds.
The board shall choose one of its number to be chairman. He shall 

be the chief executive officer of the board and shall hold office for two 
years and until his successor is chosen am) has qualified. The board 
shall likewise appoint a secretary, who need not be a member of the 
board, and also a treasurer, and it may require from each a bond for 
the faithful discharge of his duty, such bonds to bo approved by and 
delivered to the secretary of state. Ronds taken by the board to secure 
the faithful discharge of official duties shalt be copied in the board’s 
record book and in case of loss or destruction of any bond such record 
shall be prima facie evidence of its contents and execution. The secre
tary shall receive such compensation as may be fixed bv the board.

(Sec. 7.)

85-2-24. Oaths— Vacancies.
Members of the board shall qualify by taking and filing an oath that 

they will faithfully perform the duties of said office. Vacancies in the 
governing board shall be filled by appointment by the governor within 
one month from the time of such vacancy. (Sec. 8.)

85-2-25. By-laws— Powers of Board.
The governing board may adopt by-laws and rules of procedure to 

govern the institute; may receive, hold and manage its gifts, devices, be
quests and property and perform all acts necessary to accomplish its 
purposes; may issue certificates of membership and offer and confer 
prizes, mentions, mcduls and diplomas for works of fine art and in 
literature and music when in competition under rules prescribed by it.

(Sec. 9.)
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85-2-26. Members of Institute.
Members of the institute shall be of four classes, namely: members 

of the governing board, honornry members, nnnual members, and life 
members. (Sec. 10.)
85-2-27. Id. Life Membership.

Any person who submits to the governing board a work of nrt exe
cuted by himself which is accepted by said board, shall be the tender 
and acceptance of such work of art, on receipt of a certificate of mem
bership issued by said board, become an honorary member for life. The 
board shall also be empowered to confer an honorary life membership 
for outstanding achievement in art, litcrnturo or music upon any resi
dent of the state of Utah. (Sec. 11.)
85-2-28. Id. Annual Members— Fees.

Any patron of art, literature or music or anyone interested therein 
shall upon payment of $2.50 be entitled, if elected by the board, to 
a certificate of membership for one year and to become an annual 
member. (Sec. 12.)
85-2-29. Id. Annual Membership for Life— Fees.

Upon payment of $100 any person, if elected by the board, shall have 
all the privileges of annual membership for life. (Sec. 13.)

85-2-30. Utah State Alice Art Collection.
There shall be appointed by the governing board a committee of three 

artists or judges of art to take charge of all works of art acquired 
under this chapter, which collection shall be known as the Utah State 
Alice Art Collection. Every person holding a certificate of member
ship is eligible to serve upon this committee. (Sec. 14.)
85-2-31. Id. Collection Insured and Loaned.

All works of art acquired under this act shall become part of the 
Utah State Alice Art Collection. Ample insurance shall be provided for 
the art collection by the governing board. Said art collection shall be 
held as the property of the state, under control of the board, and may be 
loaned in whole or in part for exhibition purposes to different parts of 
the state according to rules and regulations prescribed by the govern
ing board. The governing board shall take every precaution to avoid 
damage or destruction to the property of the art institute and the art 
works submitted by exhibitors and shall procure ample insurance 
thereon. All a rt works shipped to and from the place of exhibition 
shall be packed by an expert packer at the expense of the institute.

(Sec. 15.)
85-2-32. Application of Funds.

All money received by the institute shall be applied or expended in 
the furtherance of the art, literature and music interests of the state 
as ordered by the governing board. (See. 16.)
85-2-33. Sections Repealed.

Sections 85-2 -1 , 85-2-2 , 85-2-3, 85-2-1 , 85-2-5 , 85-2-6, 85-2-7,
85-2-8 , 85-2 -9 , 85-2-10, 85-2-11, 85-2-12, 85-2-13, 85-2-14, 85-
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2-15, and 85-2-16 Revised Statutes of Utah, 1933, are repealed.
(Sec. 17.)
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Effective D ate.

’ History of act. This chapter was form erly R. S . 1898, Title 61, Chs. 3 and 4, 
p. 487 e t seq.; Comp. Laws 1907, Title 74, p. 788 e t soq.

A RTICLE 1

S c h o o l  f o r  t h e  D e a f

85-3-1. A Body Corporate— Location.
The institution for the deaf and dumb, heretofore made a body cor

porate under the name of Utah School for the Deaf, shall continue as 
extabliahed and located in Ogden, in the county of Weber.

(C. L. 17, § 5324.)
Jowu Code 1039, | 3919 (state  board 

of education governs state  school fo r  the 
(leaf).

Mont. Rev, Codes, § 1473.2 (school for 
denf and blind a t G reat Falls to bo con
ducted as separate unit under direction 
o f  state hoard of education, with local 
executive board to be appointed by gov*

Comparable provisions.
Cal. Polit. Code, §2236  (California 

School for the D ea f); § 2237 (p n rt of 
school syslcm of the state, but deriving 
no revenue from public school fund ); 
$ 2241 (under administration o f  Blntc 
department o f  education).

Idaho Code. §32-2901  (establishing 
stale school for education of d eaf and
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Crnas-refcrcnces. A rt. X, $ 10, A rt. X IX , 8 2 ; location,
Land grunt, Const. A rt. X X , 8 1, En- Const. A rt. X IX , § 3 ;  proceeds o f sale of 

(tiding Act, $ 12; establishment, Const, products, 86—1—9.

85-3 -2 . Corporate Towers.
It shall have perpetual succession, a corporate seal, and by the afore* 

mentioned nnme may sue and be sued, contract and be contracted with, 
and may take and hold by purchase, gift, devise or bequest real and 
personal property required for its uses. It may also convert such 
property, when not suitable for its use, into other property which may 
be suitable, or into money. It shall be deemed a public corporation, 
and its property shall be exempt from all taxes and assessments.

(C. L. 17, §5325.)

85-3-3 . Purposes—Qualifications of Pupils.
The purposes of the school shall be to provide a practical education 

for the deaf, the mute and the deaf-mute of the state, under twenty- 
one years of age, who are otherwise of sound body and of sound mind, 
and to instruct them in agriculture and the mechanical trades and 
arts to the end that they may become self-supporting and useful citi
zens. Individuals above the age of twenty-one years capable of receiv
ing beneficial instruction, but incapable on account of deafness or 
inability to speak, of receiving adequate instruction in the common 
schools, mny, in the discretion of the board of trustees, be admitted to 
the school and receive instruction. Residents of the state shall be en
titled to the benefits of the school free of expense. Pupils from other 
states may be received into the school and instructed on such terms as 
the board of trustees may prescribe. (L. 19, p. 295, § 5326.)
A. L. R. notes.

Transportation of school pupils a t ex
pense of public, 63 A. L. R . 413.

85-3-1. Board of Trustees.
The government and control of the Utah school for the deaf and the 

management of its property and its affairs shall be vested in a board 
of trustees which shall consist of the members of the state board of 
education. (L. 25, p. 5, § 6327.)
History.

As amended by L. 41, 1st Spec. Sees., 
eh. 31, c(T. Ju ly  1. rew riting tex t of en
tire section.

85-3-5. Id. Official Oaths and Bonds.
Excepting the attorney-general, each member of the board before en

tering upon the duties of his office shall take the constitutional oath and 
execute a bond to the state in the penal sum of $3000, conditioned for 
the faithful discharge of his duties. (C. L. 17, § 5328.)
Crnw-refcrences.

Constitutional onth, A rt. IV , § 1 0 ; of
ficial oaths and bonds, Title 65.

85-3-6. Id. Meetings.
The board shall meet at the school in March, June, September and 

December of each year, on dates determined by it, and at other times as 
often ns may be necessary. (O. L. 17, § 5329.)
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85-3-7 . Id. To Receive No Compensation— Expenses Allowed.
No member of the board shall receive any compensation for his serv

ices as such member, but he may be paid his actual expenses incurred in 
attending meetings of the board or of its committees, or in attending 
to any business of the school under the authority of the board or of its 
committees. (C. L. 17, §5330.)

85-3 -8 . By-laws—Contracts with Instructors— Religious and Political 
Doctrine Not to Be Taught or to Affect.

The board may adopt by-laws, and from time to time repeal or amend 
them, and it may therein provide for special meetings of the board and 
for the distribution of its business among committees. It may make 
such rules not inconsistent with law, as it may deem proper, regarding 
the admission, expulsion and terms of instruction of pupils, and the 
internal management of the school. All contracts made with instructors 
and employees shall be subject to termination at any time, at the will 
of the board, when in its judgment the interests of the school so require. 
No partisan political or sectarian religious doctrine shall be taught in 
the school; and no political or religious belief shall be required as a 
qualification of any pupil, instructor, officer or emplovee of the school.

(C. L. 17, § 5331.)

CriMs-rcferencea.
No religions or partisan tost required 

of teacher or student. Const. A rt. X . 5 12.

85-3-9 . President—Term— Vacancy.
The board shall choose one of its members president. Between meet

ings of the board he may exercise its powers in the ordinary business 
of the school. He shall be the executive officer of the board, and shall 
hold the office of president for one year. A vacancy in his office may 
be filled by the board for the remainder of the term.

(C. L. 17, § 5332.)
rm iory .

As amended by L. 41, 1st Spec. Sens,, 
ch. 31, off. Ju ly  1, changing “two” to 
"one” in fourth line.

85-3-10. Superintendent—Secretary— Treasurer.
The board shall appoint a superintendent, whose salary shall be 

fixed by the board in accordance with standards adopted by the de
partment of finance, who shall be the principal of the school. It shall 
also appoint a secretary of the institution, who may be a member 
of the board and a treasurer who shall not be a member of the board. 
The salary of the treasurer and of the secretary, if he is not a member 
of the board, shall be fixed by the board in accordance with standards 
adopted by the department of finance. The treasurer shall give a bond 
to the school in its corporate name in such form and in such amount as 
shall be determined by the department of finance. (0 . L. 17. § 5333.)

History.
As umonded by L. 41. 1st Spec. Suss., 

ch. 31, eff. Ju ly  1, making m aterial 
changes in text.



ft5 -3 -1 1 Title 85— S tate  Institutions [ 1 7 2 ]

85-3-11. Qualifications and Duties of Superintendent—Removal.
The superintendent of the school shall be a competent expert edu

cator of the deaf and dumb, and of the blind, and he must be ac
quainted with the school management and class instruction of deaf, 
mute, deaf-mute and blind persons. Subject to the approval of the 
board, the superintendent may select and dismiss all instructors or 
employees of the school. He shall be responsible for the care of the 
premises and of the property of the school, for the control of instructors 
and employees, for the regulation of the household, for the discipline 
of the school, for the arrangement and execution of a proper course of 
study and manual training, and for the training of the pupils in morals 
and manners. He shall have general oversight of all the internal a f
fairs of the school. The superintendent may be removed nt any time by 
a vote of two-thirds of the members of the board of trustees.

(C. L. 17, § 5334.)
85-3-12. Fiscal Year and Appropriations.

The fiscal year of the school shall commence on the 1st day of July 
and end on the 30th day of June, and biennial appropriations made for 
its maintenance, unless otherwise specified, shall be deemed to be for 
the two years commencing on the 1st day of July next after the ap
propriation is made. (C. L. 17. §5335.)

ARTICLE 2 

S c h o o l  f o b  t h e  B u n d

85-3-13. A Body Corporate— Location.
The institution for the blind heretofore established in connection 

with the Utah school for the deaf and made a body corporate by the 
name of the Utah School for the Blind, shall continue as established
and located in Ogden, in the county
Comparable provision*.

Col. Gen. Law s, Act 1087. § 1 (creat
ing C alifornia School for the B lin d );
§ 2 (under control of department o f edu
ca tio n ); § :i (investing department of 
education with powers and duties there
tofore exercised by California School for 
the D eaf and the Blind, in so fa r  as 
ihev applv to departm ent for the blind ); 
Cal. Wolf, and Inst. Code, § 154, as 
amended by Law s o f 1041 (enumerating, 
inter alia. Industrial Home for the Adult 
Blind, Industrial Workshop for the

of Weber. (C. L. 17, § 5319.)
Blind, und Sto le Blind Shop, as being 
under jurisdiction of department of in
stitu tions).

Iowa ('ode 10:19, § Mil 19 (state  hoard 
o f education governs state school for the 
M ind).

Cross-references.
Lund grant, Const. A rt. X X , § 1 ;  

establishm ent, Const. Art. X , § 10. A rt. 
X IX . § 2 ;  location. Const. A rt. X IX , g 3; 
proceeds of sale of products, 85—1—9 ; tax  
for needy blind, 19-6-08.

85-3-14. Corporate Powers.
It shall have perpetual succession, a corporate seal, and by the afore

mentioned name may sue and be sued, contract and be contracted with, 
and may take and hold by purchase, gift, devise or bequest, real and 
personal property required for its uses. It may also convert such 
property, when not suitable for its uses, into other property which 
is suitable, o r into money. It shall be deemed a public corporation, and 
its property shall be exempt from all taxes and assessments.

(C. L. 17. § 5320.)
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85-3-15. Trustees.
The trustees and officers of the Utah school for the deaf are hereby 

constituted the trustees and officers of the Utah school for the blind, 
which shall, until otherwise provided by law be conducted in connection 
with the said school for the deaf. (C. L. 17, § 6321.)

85-3-16. Subject to Same Laws as School for Deaf.
All provisions of law governing the Utah school for the deaf, as far 

as applicable, shall npplv to the Utah school for the blind.
(C. L. 17, §5323.)

85-3-17. Purposes— Qualifications of Pupils.
The purposes of the school shall be to provide a practical education 

for the blind of the state, under twenty-one years of age, who are other
wise of sound body and of sound mind, and to instruct them in the 
mechanical trades and arts to the end that they may become self- 
supporting and useful citizens. Residents of the state shall be entitled 
to the benefits of the school free of expense. Pupils from other states 
may be received into the school and instructed on such terms as the 
board of trustees may prescribe. (L. 19, p. 294, § 5322.)
A. L. |{. notes.

Transportation of school pupils a t ex
pense of public, 03 A. L. R. 413.

85-3-18. Id. Powers and Duties of Trustees.
Persons above the age of twenty-one years, capable of receiving bene

ficial instruction, but incapable on account of blindness or defective 
sight of receiving adequate instruction in the common schools, may, in 
the discretion of the board of trustees, be admitted to the school and 
receive instruction. The board of trustees shall have general super
vision of the adult blind of the state, and shall prepare and maintain a 
register of the adult blind in the state which shall contain all such 
pertinent facts as the board may deem important. It may establish, 
equip and maintain such homes and workshops for the industrial train
ing of the adult blind as it may deem necessary, furnish the needed 
materials and tools therefor and aid in the marketing of the products 
of their work. It shall also provide a circulating library for the blind 
oi the state. (L . 21, p. 45, § 430.)
('roHH-references.

State purchases from Utah commission 
for adult blind. 82C -2-41 ; employment of 
blind persons by state, 82C -2-42 .

A RTICLE 3

P r o v i s i o n s  C o m m o n  t o  B o t h  S c h o o l s

85-3-19. Counties to Pay Expenses of Indigent Pupils.
in all cases where an applicant for admission to, or an inmate of, the 

Utah school for the deaf or Utah school for the blind shall be unable 
to pay for necessary clothing or transportation, application shall be 
made to the board of county commissioners of the county wherein the 
applicant, or the parent or guardian of the applicant, resides. I f  the
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board of county commissioners finds the facts as represented, it shall 
so certify to the superintendent of the school, who must then provide 
the necessary clothing and transportation, and render bills for the same 
quarterly to the board of county commissioners of such county. I f  the 
bills are found correct, the board of county commissioners shall order 
them paid out of the county treasury. (C. L. 17, §5336.)
A. L. It. notes.

Transportation of Bchool pupils at ex* 
pensc o f public, 63 A. L. R . 413.

85-3-20. Compulsory Attendance.
Every parent, guardian or other person having control of any deaf, 

mute or blind child between the ages of eight and eighteen years, who 
on account of its deafness, muteness or defective sight is unable to be 
educated in the public schools, shall be required to send such child to the 
Utah school for the deaf or the Utah school for the blind for at least 
six months of each school year, except in cases where it appears to the 
satisfaction of the board of trustees:

(1) That such child is taught at home by a competent teacher in the 
same branches and the same length of time as children are required by 
law to be taught in the state school; or.

(2 ) That such child has already acquired proficiency in the branches 
of learning taught in the state school; or,

(3 ) That such child is in such physieul or mental condition (which 
must be certified, if required, by a competent physician) as to ren
der such attendance inexpedient or impracticable. (C. L, 17, § 5337.)
85-3—21. Id. Neglect of Parents or Guardians— Penally.

Any such parent, guardian or other person, having control of any 
totally deaf, mute or blind child between the ages of eight and eighteen, 
who fails to comply with the provisions of the next preceding section, 
after having been notified of its requirements, is guilty of a misde
meanor. (C. L. 17, § 5338.)

L. 1941, 1st Spec. Setw., ch. 34; elT. July 1.
AN ACT creating an advisory council for the schools for the 

deaf and blind.
Be it enacted by the Legislature of the state of Utah:

85-3-22. Advisory Council for Deaf and Blind Schools— Members— 
Terms, etc.

In order to keep the boards of trustees of the schools for the deaf and 
blind advised of the needs of those who are handicapped by deaf
ness or blindness, of practical methods of overcoming such handicaps, 
of educating and training such unfortunates to secure positions of in
dependence and for their general welfare, there is created an advisory 
council for the schools for the deaf and the blind consisting of five 
individuals, electors of the state, at least two of whom shall be women. 
The members of the advisory council shall be appointed by the governor. 
Each appointment shall be submitted for confirmation or rejection by 
the senate during the session being held at the time of the appointment
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or, if none is then being held, at the next session of the senate. 
They shall serve without pay or compensation but shall be paid their 
actual and necessary expenses incurred in attending meetings of 
the council. Each member of the advisory council shall be chosen with 
due regard to his intelligence and ability and his knowledge and in
terest in the functions and duties of the board of trustees of the 
schools for the deaf and the blind und in the welfare of the people 
of the state so handicapped. The term of office of each member of 
the council shall be five years and until his successor shall have been 
appointed and have qualified, provided, however, that during the year 
1941 the governor shall appoint one member for the term expiring 
March 1, 1942, one for a term expiring March 1, 1943, one for a term 
expiring March 1, 1944, one for a term expiring March 1, 1945, and 
one for a term expiring March 1, 1946. in Februury 1942 and in Feb
ruary of each year thereafter the governor shall appoint a member for 
the full term of five years commencing on the second day of March 
next, to succeed the member whose term has then expired. (Sec. 1.)

85-3-23 . Id. Meetings— Chairman—Quorum.
The members of the advisory council shall meet at the earliest con

venient date in the month of March of each year at the office of the 
state board of education at the state capitol at the call of the chairman 
of the board. At its first meeting the advisory council shall elect 
a chairman from its membership who shall serve until the next annual 
meeting of the council, and the council may at any time elect such 
other officers from its membership as it shall deem necessary. The 
board shall assign one of its employees to act as secretary of the council 
without additional compensation therefor, and shall supply the council 
with such stationery, supplies and facilities as may be reasonably neces
sary. Meetings of the advisory council may be held at any lime or 
place and upon call o f the governor or of the board or of the chairman 
of the council upon notice of the time, place and purpose of the meeting 
given by mail, telegraph or telephone to each of the members of the 
council not less than two days prior to the date fixed for such meeting. 
A majority of the members present at any meeting shall constitute a 
quorum for the transaction of business. (Sec. 2.)

85-3-24. Id. Duties.
It shall be the duty and function of the advisory council to mnke 

suggestions to and to advise the board of trustees of the schools with 
respect to their policies, rules or regulations, the operation of the 
schools and the conduct and the methods of their superintendent and 
employees. It shall be the duty of the boards to receive and consider 
the suggestions and advice of the advisory council, but nothing herein 
contained shall be construed to require the board to adopt the same or 
to conform its practices thereto. (Sec. 3.)

85-3-25. Boards to Submit Information to Council— May Visit Schools 
for Deaf and Blind.

The boards of trustees of the schools for the deaf and of the blind 
shall submit to the advisory council at any time information and de-
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tails regarding any of the activities of either institution when requested 
by the council and shall permit said council or any member thereof to 
visit the schools at any convenient time. (Sec. 4.)

85-3-26. Effective Date.
This act shall take effect at 12:01 a. m. on the first day of July, 1941 

or upon proclamation of the governor prior to that date. (Sec. 5.)

CHAPTER 4

STATE FAIR ASSOCIATION *

8 5 - 4-1. A Body Corporate —• Powers
— To Be Under Control of 
Department of Publicity 
and Industrial Develop
ment.

8 6 - 4-2. D irectors— Number.
86—4—1. Id. Term— Oath— Bond.
86 4 4. Id. May E nact By-laws.
86—4_6. Id. Quorum —  President —

Treasurer —  Secretary — 
Salaries— Bonds.

85-4-C. Id. Expenses— To Be Ap

proved by Department of 
Finance.

86 -4 -7 . General Purposes —  Lenses
for Private Exhibitions—  
Receipts to Maintenance 
Fund.

85 -4 -8 . Bienniul and Annual Exhibi-

8 5 -4 -9 . [Id.] Conditions of E n try —
Premiums.

85-4-10 . Termination of Term s of
Present Directors.

• History of act. This chapter was formerly Comp. Laws 1907, Title 74, Ch. 6.

85—1-1. A Body Corporate— Powers— To Be Under Control of Depart
ment of Publicity and Industrial Development.

The Utah state fair association is continued a body corporate with 
perpetual succession subject to the direction, supervision and control of 
the commissioners of the department of publicity and industrial de
velopment. It may have and use a corporate seal, and by the afore
said name may sue and be sued, contract and be contracted with, and 
take and hold by purchase, gift, devise or bequest, real and personal 
property required for its uses. It may also, with the approval of the 
department of finance, convert such property, when not suitable for its 
uses, into other property which may be suitable for its uses, into other 
property, or into money provided, hoiccver, that money received from 
such conversion shall be paid into the state treasury and placed to the 
credit of the state fair association maintenance fund. The Utah 9tate 
fair association shall be deemed a public corporation, and its property 
shall be exempt from all taxes and assessments. (C. L. 17, § 5345.)
m aiory. _  .  .

As amended by L. 41, ch. 90, off. July 
1, making m aterial changes in text.

Comparable provisions.
Cal. A gric. Code, § 70 (S ta te  Agricul

tural Society U state institution within 
department of finance; consists o f board 
of directors of 14 m em bers); § 73 (board 
of directors o f the society is required to 
provide for and manage an annual fa ir 
or exposition a t  Sacram en to); §72 , as

amended by Laws o f 1941 (establishing 
division of fairs and expositions in de
partment of finance; in charge o f a  chief 
appointed by director of finance in ac
cordance with provisions o f Civil Service 
A ct).

Iowa Code 1939. §2873 (Iowa slate 
fa ir  board consists of governor, slate 
secretary o f agriculture, and president 
o f state college of agriculture and me
chanic arts ; n president and vice presi
dent and one director from each con-
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gressional district; a secretary and a 
treasurer); Jj 2887 (board may delegate 
management of state fa ir to  executive 
committee and two or more additional 
members of the board; may employ Buch 
assistance ns deemed necessary in carry
ing on such fa ir).

Cross-reference*.
Constitutional provisions. Const. A rt. 

X IX . 5§2 . 3 ; exhibits by Art Institute,

85-2; by geological and minoralogical 
survey, 114-0-2; agricultural exhibitions, 
3-1-13 .

Decisions from other jurisdictions.
—  Iowa.

Thu slate fuir board is an agency of 
the state and cunnot be sued for death 
or injury occurring nt state fa ir  grounds. 
Du Volio v. Iowa S ta te  Fair  Board, 216 
Iowa 281. 240 N. W. 420.

85—1—2. Directors— Number.
The government and control of the association and the management 

of its property and affairs shall be vested in a board of twelve directors 
subject to the supervision, direction and control of the commissioners 
of the department of publicity and industrial development.

(C. L. 17, § 6347.)
History.

As amended by L. 41. ch. 00. ufT. Ju ly 
1. adding all mutter a fter  "directors" 
in second line.

85-4-3. Id. Term— Oath— Bond.
Each director shall be appointed by the commissioner of the depart

ment of publicity find industrial development for a term of four years. 
Mach director shall qualify by taking the constitutional oath of office 
and by giving A bond for the faithful performance of his duties in 
such form And in such amounts «s shall be determined by the state 
department of finance. (C. L. 17, § 5348.)

History. ( 'now-reference*.
As amended by I,. 41. ch. !>0, off. Ju ly  Constitutional oath, A rt. IV, § 10; offl- 

1, rewriting text of entire section. ciul oaths and bonds, Title 65.

85-1-4. Id. May Enacl By-laws.
The board of directors may enact by-laws and regulations for the 

association with the approval of the commissioners of the department 
of publicity and industrial development. (C. L. 17, § 6349.)

History.
As amended by l,. 41. ch. !>0, off. Ju ly  

I. adding all m utter a fter "association”

85—1—5. Id. Quorum —  President —  Treasurer —  Secretary —  Sal
aries— Bonds.

A majority of the directors shall constitute a quorum. One of Its 
members shall be chosen by the commissioners of publicity and indus
trial development as president. The president shall be the executive 
officer of the association and shall hold office for two years and until his 
successor is appointed and qualified. The board shall likewise appoint 
a treasurer and a secretary. The board shall appoint officers or em
ployees who receive remuneration, commissions or salaries for their 
services only with the approval of the commissioners of the department 
of publicity and industrial development, the remuneration, commissions 
or salaries of such officers or employees shall be fixed in accordance
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with standards adopted by the department of finance. The commis
sioners of the department of finance shall determine which of 9aid offi
cers or employees shall furnish surety bonds. Such bonds shall be at 
the expense of the state in such amount and in such form as shall be de
termined by the state department of finance. (C. L. 17, §§ 5350, 5351.)

History.
Ah umeniloil liy I,. 41, rh. DO. off. July 

1, lidding all mutter a fter “secretory" 
in sixth line.

85-1-6. Id. Expenses— To Be Approved by Department of Finance.
The directors shall serve without pay, but their actual and necessary 

expenses incurred in the performance of their official duties, the account 
for which shall be verified by oath, when approved by the state depart
ment of finance, shall be paid by the state treasurer on warrant of the 
state auditor out of monev in the treasurv appropriated for that pur
pose. (C. L. 17, §5362.)

History. oMc" in first line nml inserting clause
Ah nmcndi'd liy L. 41. ch. 00, off. Ju ly  a fter  •'oath” in third line.

1, substituting ' ‘necessary” for “rcason-

85-1-7. General Purposes— Leases for Private Exhibitions—Receipts 
to Maintenance Fund.

The purposes of the association shall be to promote in the state of 
Utah stock breeding, agriculture, horticulture, mining, manufactur
ing, and the domestic sciences and arts; and the association shall have 
the authority to use and to lease the property of the association, during 
any portion of the interval between the holding of the annual or 
biennial exhibitions, for private stock exhibitions, shows, racing meets, 
and for other legitimate purposes, upon terms and conditions to be 
prescribed by the board of directors. All moneys received from such 
leases shall be covered into the state treasury at the end of each month 
and placed to the credit of the state fa ir  maintenance fund.

(C. L. 17, § 5346.)

85-4-8, Biennial and Annual Exhibitions.
The association shall hold a biennial exhibition, and may hold an an

nua) exhibition, of such agricultural, domestic science, horticultural and 
mineral products, manufactured articles, and domestic animals, ns in its 
opinion subject to the direction, supervision and control of the commis
sioners of the department of publicity and industrial development, will 
best stimulate industrial pursuits among the people of this 9tate, and 
may award premiums for the best specimens of such exhibited articles 
and animals; provided, that the board of directors may permit com
petition by livestock exhibited by citizens of the several states and 
territories of the United States, (C. L. 17, §5353.)
History.

As uim-mli'il by I,. 41. eh. 110. efT. July 
1, inserting eliuise after "opinion" in 
fourth line.
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85-4-9 . [Id.] Conditions of Entry— Premiums.
The board shall, subject to the direction, supervision and control of 

the commissioners of the department of publicity and industrial devel
opment, fix the conditions of entry, and shall publish biennially or an
nually, as the case may be, a list of premiums. (C. L . 17, § 5364.) 
History.

As amended l>y L. 41, ch. 90, off. Ju ly  
1. inserting olnuso uflor “shall" in first 
lino.

85-4-10. Termination of Terms of Present Directors.
The terms of office of the board of directors of the Utah state fair 

association appointed pursuant to Section 86-4-3, Revised Statutes of 
Utah, 1933, shall terminate upon the appointment and qualification of 
the twelve directors of the Utah state fair association herein provided 
for.
History.

Addl'd l>y [,. 41, ch. DO, eff. Ju ly  1.

CHAPTER 5

STATE HISTORICAL SOCIETY

H 5-6-I. CrcjiUMl a State Institution. 8 5 -6 -4 . Accounts anil Reports.
85-5-2 . Records of Historical Value— 8 5 -5 -6 . Hoard of Control; Number 

To Be Custodian. and Term — Executive Offl-
85-5-'!. I<l. To Catalogue, Arrange ccrs ; Term,

and Display.

85-5-1. Created a State Institution.
The state historical society of Utah is continued as a state institution,

with full power to carry out the 
was organized.
Comparable provisions.

Cal. Gen. Laws, Act 3312, § 1 (estab
lishing California state historical asso
ciation); §2  (vesting control in state 
hoard o f education as trustees o f the 
association).

Idaho Code. § (15-3801 (authorizing

objects and purposes for which it 
(C. L. 17, § 6367.)

corporation known as Historical Society 
of Idaho Pioneers to  become the His
torical Society of the S ta te  of Idaho).

Mont. Rev. Codes, § 1660.1 (authoriz
ing Historical Soeicty of Montana to 
adopt and use official seal).

85-5-2. Records of Historical Value—To lie Custodian.
The said society shall be custodian of all records, documents, relics, 

and other material of historic value, which are now or hereafter may 
be in charge of any state, county or other official, not required by law 
to be kept as a part of the public records, ten years after the current 
use of the same or sooner in the discretion of the heads of such depart
ments: and copies thereof when made and certified by the secretary of 
said society under seal shall have the same force and effect as if made 
by the original custodians. (C. L. 17, § 6368.)
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85-5-3. Id. To Catalogue, Arrange and Display.
The said society shall keep all collections made by it in suitable and 

convenient rooms to be provided by the secretary of state or the board 
of regents of the University of Utah, and shall properly catalogue, ar
range and display the same for the use of the public.

(T. L. 17. § 5359.)
85-5—1. Accounts und Reports.

The board of control of said society shall keep a correct account of 
funds received and disbursed by it, and shall make reports to the 
governor as in the case of other state institutions. (C. L. 17, § 5360.)

85-5-5. Board of Control; Number and Term— Executive Officers;
Term.

The board of control of said society shall consist of ten members who 
shall serve without pay. Members of said board shall be appointed for 
a term of four years and until their successors are appointed and quali
fied. Such board is authorized to transact the business and exercise the 
corporate powers of the society. The board of control shall choose a 
president and a vice president from its own members. It shall also 
choose a secretary, a treasurer and a librarian, who shall each serve 
for two years. (L . 25, p. 8, § 5357x.)

CHAPTER 6
STATE INDUSTRIAL SCHOOL*

86-6-1 . Stutc Industrial School— Lo
on lion— Purposes.

85-0-1.10. Suite Industrial School to He
Under S ta le  Department 
o f Public W elfare.

85 - 6-2  to 8 5 -6 -4 . (Repealed.)
H5-C-6. (icnerul Powers and Duties

of Public W elfare Com
mission Relating to Indus
trial School,

8 6 - 0-5.10. [Id.] To Succeed to All
Powers and Duties.

H5-6-6. Id. Appointment of Super
intendent.

H 5-0 -7 . (Repealed.)
86-0.-8. Id. Commission to Visit

School,

• History of act. This chnptcr wus foi 
Comp. Ijiw s  1!>07, Title 71. Ch. 7. p. T'.oi.

8 5 -6 -9 . Instruction at School. 
8 5 -0 -1 0 . Rules anil Regulations for

8 5 -0 -1 1 . Rinding Out Inmates. 
8 5 -0 -1 2 , Care and Keep o f Females.
8 5 - 6 -1 3 . Trespass —  Escapes — Pen

alty.
8 6 -  0 -1 4 . Term of Commitment. 
85 -0 -1 5 . [Id.] Discharge.
8 5 -6 -lfi. Incorrigibles— Procedure.
85- 0 -1 7 . When Purcnts and Guard

ians Liable for Expenses. 
86 0 -1 8 . Care of Pregnant Inm ates— 

County to Pay for.
8 6 -  0-1!). Id. Liability of County.

*rly R. S. 181)8, Title (51, Ch. (5, p. 491;

85-6-1. Stale Industrial School— Location— Purposes.
The state industrial school, located in Ogden, in the county of Weber, 

shall be for the confinement, discipline, education, employment and ref
ormation of juvenile offenders committed to it according to law, and 
such others as may be received into the institution by contract entered 
into by the public welfare commission. (C. L. 17, §5363.)
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lliatory,
A * Hmcn<le<] by L. 33, ch. C5, eff. June 

2G; L. 41. 1st Spec. Seas., ch. 24, eft.

Comparable provisions.
Cal. W elf. A Inst. Code, § 164, as 

untended by Laws of 1941 (enumerating, 
in ter alia, Preston School o f Industry, 
and Ventura School for Girls, as being 
under jurisdiction of department o f insti
tu tion s); §§ 1000 and 1001 (designating 
these institutions and also the W hittier 
S ta te  School ns being correctional insti
tutions or schools for reception of wards 
o f juvenile court; general government 
and supervision thereof vested in state 
departm ent of institutions).

Idaho Code, § 32-3001 (establishing 
state  industrial train ing school for care,

Erotcction, training and education o f  dc- 
nquent children and to provide fo r  care 

and control and discharge o f juvenile 
offenders).

lown Code 1930, § 3C85 (“Iowa Train 
ing School for Boys" a t Eldora; “ Iowa 
Training School for G irls" located a t

M itchrllvillc); § 3287 (under manage
ment of hoard o f control o f state in sti
tutions) .

Mont. Itev. Codes, § 12488 (establish
ing Montana State Reform School); 
§ 12489 (changing name to Montana 
State Industrial School).

Crosa-refereares.
Land grant, Enabling A ct, § 12; consti

tutional provisions, Const. Art. V II, § 16, 
Art. X IX , §§ 2, 3. A rt. X X , § 1 ;  com
mitment of juvenile offenders to, 14-7; 
disposition of proceeds of sales o f prod
ucts, 8 6 -1 -9 ; detention schools, 14-8.

Decisions from other jurisdictions.
— Iowa.

Judgment, convicting 17-year-old de
fendant of Inrccny and sentencing him to 
sn industrial school, proper in view of 
age o f defendant. S tate  v. Monroe, 189 
Iowa 1253, 179 N. W. COG.

Duties required of an auditor and clerk 
of industries a t a reformatory inhered 
in and pertained to administration of 
office. S ta le v. Conway, 219 Iowa 1165. 
260 N. W. 88.

85-6-1.10. State Industrial School to Be Under State Department of 
Public Welfare.

The government, management, operation and control of the state in
dustrial school shall be in the state department of public welfare under 
the direction and control of the public welfare commission.
History. ('m ss-referenccs.

L. 41, 1st Spec. Sess., ch. 24, c ff. Ju ly  Department of public welfare, 7GA-1. 
1, which amended certain sections o f this 
ehoptcr and repealed certain others, con
tained this section as section 1.

85-6-2  to 85-6-4. (Repealed by L. 41. 1st Spec. Sess.. ch. 24, § 6, eff. 
July 1.)

85-6-5 . General Powers and Duties of Public Welfare Commission Re
lating to Industrial School.

With the approval of the governor and the department of finance, 
the public welfare commission may contract and be contracted with, 
and sue and be sued in all matters concerning the school, and may con
tract to receive for care juvenile charges from the United States depart
ment of justice, other states of the United States or other public or 
private agencies on such terms and under 9uch conditions ns may be 
determined by the commission with the approval of the governor and 
the department of finance.

It may take, in the name of the state, and hold in trust for the 
school, realty or personalty, and, with the approval of the departments 
of finance and engineering, may convert property which is not suitable 
for the uses of the school into property which is suitable.

I t  may adopt rules for the regulation of nil the concerns of the in
stitution not inconsistent with the law. It shall sec tfyat the affairs of
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the institution are conducted in accordance with the requirements of 
the law. and that strict discipline is maintained therein; it shall provide 
employment and instruction for the inmates, and appoint a steward and 
teachers, and such other officers as in its judgment the wants of the 
institution may require, and prescribe their duties; and shall exercise 
a vigilant supervision over the institution, its affairs and inmates; and 
it may remove any officer at its pleasure, and fix the salaries to be paid 
to the officers, according to standards established by the department 
of finance. (C. L. 17, § 5366.)
History. 1. rew riting first and second paragraphs

As amended liy L. :t:t. ch. I>6, off. June hut milking no m aterial change in third 
20 ; L. 41. 1st Spec. Seas., ch. 24, cff. July paragraph.

85-6-5.10. [Id.] To Succeed to All Powers and Duties.
The public welfare commission shall succeed to all the powers and 

discharge all the duties and perform all the functions which by existing 
and continuing law are conferred upon and required to be discharged 
or performed by the board of trustees of the state industrial school. 
Whenever any existing and continuing law refers to or names the board 
of trustees of the state industrial school or to any employee or officer 
of said board, it shall be construed to mean, refer to and name the 
public welfare commission or the corresponding employee or officer of 
said commission.
History. chapter ami ix-ncalcd certain others, con-

L. 41, 1st Spec. Scss., ch. 24, cff. Ju ly  tained this section as section 2.
1, which amended certain sections of this

85-1^6. Id. Appointment of Superintendent.
With the approval of the governor, the commission shall appoint n 

superintendent of the school. (C. L. 17. §5368.)
History.

As amended !•>' b . 41, 1st Spec. Seas., 
ch. 24, eff. Ju ly 1. which contained u 
section 4 which read as follows: "The
person holding the position o f superin
tendent of the sla te  industrial school und 
all employees of said school a t  the time 
this act becomes effective shall continue

in their respective positions upon the 
same terms with respect to sularies and 
duties, without specific action by the pub
lic wetfure commission, subject to rc- 
movnl or discharge at any time there
a fter  by the commission at its discre
tion.” Amendment rewrote text.

85-6-7. (Repealed by L. 33, ch. 65, § 2, eff. June 26.)

85-6-8. id. Commission to Visit School.
It shall be the duty of the commission to visit the industrial school as 

often as it may deem necessary to inquire into all matters connected 
with the government and discipline thereof; and one or more of the 
members of the commission or the director of the division of the state 
department of public welfare which shall have charge of correctional 
institutions for minors, shall visit the school at least once in every 
month, and examine into the progress and behavior of the inmates, and 
inspect the register and accounts of the superintendent. A record of 
such visits shall be kept in the superintendent’s books.

(C. L. 17, §5370.)
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History. first and fourth line and inserting "a t
As umcndcd by L  41, 1st Spec. S chs., U-ust" a fter  '•school” in sixth line, 

eh. 24, i-fT, July 1, milking changes in

85-6-9 . Instruction at School.
The public welfare commission shall cause the inmates to be in

structed in correct principles of morality, and in 9uch branches of useful 
knowledge as shall be adapted to their age and capacity. Each inmate 
of the school shall, so far as practicable, be taught a trade or some use
ful occupation to fit him to earn a livelihood upon his release.

(C. L. 17, §5371.)
Hintory. welfare- commission" for "board" in first

An amended ley L. 41. 1st Spec. Sens., lino, 
ch. 24. eff. Ju ly  1, substituting "public

85-6-10. Rules and Regulations for Parole.
The public welfare commission may establish rules and regulations 

under which any inmate may be allowed to go upon parole outside of the 
buildings and inclosures, but such inmate shall remain in the legal cus
tody and under the control of the commission and shall be subject at any 
time to be returned within the inclosure of the institution. Full power 
to enforce such rules and regulations, and to retake and keep any child 
so upon parole, is hereby conferred upon the commission, whose writ
ten order, certified by its secretary, shall be sufficient warrant to any 
officer authorized to make arrests to return to actual custody and 
paroled inmate; and it is made the duty of all such officers to execute 
any such order. (C. L. 17, §5376.)
History.

As amended by I.. 41, 1st Spec. Sosa., 
ch. 24. i-ff. Ju ly  i .  substituting "com m is
sion" for “boiml” wherever used in tex t.

85-6-11. Binding Out Inmates.
The public welfare commission may in its discretion bind out in

mates, with their consent or the consent of their parents or guardians, 
as apprentices or servants during their minority, to such persons and 
at such places and to learn such proper trades and employments as in 
its judgment will conduce to their reformation, amendment and future 
benefit. Such inmates shall remain in the legal custody and under the 
supervision of the commission and shall be subject nt any time to be 
returned to the institution. (C. L. 17, § 5372.)
History.

As amended by L. 41, 1st Spec. S uhn., 
ch. 24, eff. Ju ly  1, substituting "commis- 
sinn” for “boim l" wherever used in text.

85-6-12. Care and Keep of Females.
The commission may, subject to the approval of the department of 

finance, contract with any institution organized in this state for the ref
ormation of females, for the care and keeping of any girl who shall be 
committed to the state industrial school, and may pay for such care anti 
keep out of the funds appropriated to the state industrial school. Such 
girl shall remain in the legal custody and under the supervision of the
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department of public welfare and shall be subject at any time to be 
returned to the institution. (C. L. 17, §5377.)
History. lifter “ may” in first line and “depart*

As umemled liy 1., 41. 1st Spec. Seas., ment o f  public w elfare” for "board" in 
eb. 24, off, Ju ly  1, substituting clause seventh line.

83-6-13. Trespass— Escapes— Penalty.
Every person who wilfully aids or assists any boy or girl lawfully 

committed to the state industrial school in escaping or attempting to 
escape therefrom, or who knowingly conceals such boy or girl after his 
or her escape, or any person who without permission, enters any of 
the buildings or inclosures appropriated to the use of the inmates or 
makes any attempt to do so, or enters anywhere upon the premises be
longing to the industrial school and commits, or attempts to commit, 
any trespass or depredation thereon, or if any person either from within 
or without the inciosurcs, wilfully annoys or disturbs the peace or quiet 
of the institution, or anv inmate therein is guiltv of a misdemeanor.

(C. L. 17. §6378.)
Hiotury.

As umemled by L. :!7, ch. 1111. eff. Mav 
11. inserting tex t u fter "escape" in fourth 
line.

85-6-14. Term of Commitment.
Every person committed to the state industrial school shall remain 

until he shall arrive at the age of twenty-one years, or be legally dis
charged. The discharge shull be a complete release of all penalties 
incurred bv conviction of the offense for which he was committed.

(C. L. 17, §5374.)
85-6-15. [Id .] Discharge.

No person shall be committed to said school for a term to extent! 
beyond the time when he shall attain the age of twenty-one years; and 
the public welfare commission by its order may, at any time after six 
months’ service, upon satisfactory evidence of reformation discharge 
any inmate from the school. (C. L. 17, § 5375.)
IliBtory. w elfare commission" for "board" in third

As umrnded by L. 41. 1st Spec. Sess., line, 
ch. 24, ctf. Ju ly  1, substituting "public

8.V 6-16. Incorrigible— Procedure.
I f  any person committed to the state industrial school shall prove 

unruly or incorrigible, or if his presence shall be manifestly and con
tinually dangerous to the welfare of the school, the public welfare com
mission shall have the power to order his removal to the county from 
which he came. I f such person has been convicted of a felony or mis
demeanor. and judgment has been suspended, he shall be delivered to 
the sheriff of the county from which he came, and thereafter proceed
ings against such person shall be resumed as if no order committing 
him to the school had been made. (C. L. 17, §5379.)
History. w elfare commission” for "board” in third

As amended by L. 41. 1st Spec. Scss., line, 
ch. 24, cIT. Ju ly  1, substituting “public
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8 5 -^ 1 7 . When Parents and Guardians Liable for Expenses.
The public welfare commission shall estimate and determine, as 

nearly as muy be, the actual expense per annum of keeping and taking 
care of such persons as are committed to the state industrial school on 
the complaint of their parents or guardians for incorrigible or vicious 
conduct; and the cost of keeping them, the cost of transportation to the 
school and the costs of court shall be wholly paid by such parent or 
guardian, unless for good cause the commission shall otherwise order 
and direct, in which case such expense shall be paid by the county from 
which the child was committed. (C. L. 17, § 5373.)
H istory. welfare commission" for “board” wher-

As amended by L. 41, 1st Spec. Sess., ever used in text, 
ch. 24, eff. Ju ly  1, substituting “public

85-6-18. Care of Pregnant Inmates— County to Pay for.
Whenever an inmate of the industrial school is about to become a 

mother, the superintendent of said school shall at once notify the county 
commissioners of the county from which she was committed. I f 9aid 
county commissioners fail within ten days after such notice to provide a 
suitable place for her confinement, she may be placed by the public wel
fare commission in some suitable place for her welfare until after her 
child is born; and the expenses connected therewith shall be a legal 
claim against the county from which she was committed. As soon after 
the child is born as the condition of the mother will permit, she may be 
returned to the school. (L. 23, p. 160, § 1.)
History. welfare commission" for “board” in fifth

As amended by L. 41, 1st Spec. Sosa., line, 
ch. 24, cIT. Ju ly  1, substituting “public

85-6-19. Id. Liability of County.
The county from which the girl was committed shall pay all expenses 

of her keep while away from the industrial school, including board, 
clothing for her child, medical bills, and the expense of transporting her 
to and from the school. (L. 23, p. 160, § 2.)

CHAPTER 7

UTAH STATE HOSPITAL

8 5 -7 -1 . Successor to S ta te  Insane
Asylum.

85-7-1 .10 . Department o f Public Wel
fare to Control S tate  Hos-

8 5 -7 -2 , B 5-7-8. (Repealed.)
H5—7—4. Public W clfurc Commission

— Powers in Connection 
with S ta le  Hospital.

B5_7_4,10. Id, To Discharge Powers 
and Duties Conferred by 
Existing Laws.

85 -7-5 . Id. Rules and Regulations.

85 7-0 . Id. Records —  Meetings — 
Duties of Inspection— E s
tim ate and Assessment of 
Cnrc o f Inmates.

8 5 -  7-7 . Id. Supervision and Control
of All Insane Persons.

8 6 - 7 -8 , 85-7-9 . (Repealed.)
85-7-10 . Objects o f  Hospital.
8 5 -  7-11. Medical Superintendent —

Term —  Salary  —  Quali
fications —  Powers and

8 6 -  7-12. Id. Accounts— Records— Re-
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86 -7-13
86-7-14.

86-7-10.

H 6-7-l8n.
86-7-18b.

86-7-19.

86-7-22.
86-7-23.

86-7-24.
86-7-26.
86-7-26.

86-7-28.

86-7-29.

85-7-32 .

Assistant I’ hysieiuit— Dulles,
Steward— Bond— Duties.
Application for Admission— 

Powers and Duties o f Dis
trict Judjres.

Forms— Commission to Fu r
nish to Clerks o f District

Temporary Commitments —  
Discharge— Fu rth er Pro
ceeding.

Application for Definite Ad
mission —  Form —  Con-

Notice to Relatives— Form.
Necessity for Prior Hearing 

— Court to Make Finding.
Exam ination — W arrant to 

Produce Allotted Insane

Id. Right to Appear— Duty 
of D istrict Attorney.

Id. Two Physicians to Con-

Id. Physicians' Certificate.
Id. Duty of Judff^— Find

ings and Order.
W arrant o f Commitment.
Id. Execution.
Expenses and Fees of Sheriff 

or Substitute.
Non-resident Insane— Rules 

for Admission.
Release of Patient on Appli

cation— Form of Bond and 
Order.

Id. Return to Hospital.
Release of Person Improperly 

Detained,
Tem porary Reception by 

Superintendent Without 
Order o f Judge.

[Id.] Cases Needing Im
mediate Cure —  Procedure 
for Admittance.

86-7-33. Id. O f Alcoholics and Drug 
Addicts.

8 5 -  7-34. Id. O f Cases of Incipient
Insanity.

86 - 7 35. Voluntary Patients —  E x 
penses of.

85 - 7-311. Id. Discharge.
86 - 7 -37. Id.
86-7-38 . Admission of Feeble-Minded 

and Epileptics.
85-7-39 . Fees of Exam ining Physi

cian— County to Pay.
85-7 40. Insane Persons u> He R e

strained Only by Author
ity— Exceptions.

85 - 7 -41. CoBts of Commitment to Be
Borne hy County.

86- 7 -42 . Lack of Facilities— Discrim i
nation— Order in • Which 
Admitted.

86-7-43 . L iability of E slu te of Insane 
Person.

85-7-44 . Counties to Care for Insane.
85- 7 -46 . [Id .]  Contribution by State.
86- 7 -46 . Unlawful Introduction Into

Hospital, n Crime.
85 - 7 -47. Abuse of Insane Persons—

Penalty— Liability.
86 - 7 -48. Trespass in or About Hos

pital— Penalty.
86—7 —49. Abduction or Escape of Pa

tients— Penalty.
85 -7 -50 . Importation of Insane Per

sons Forbidden —  Penalty 
snd Liability —  Exporta-

85-7-51 . Violation of Chapter— Om
nibus Pcnulty.

85-7-52 . Recommitment— Form of Or-

85-7-53 , Leave of Absence.
85 -7-54. Patients Placed a t  Board.

History o f set. This chapter was formerly R. S, 1898, Title 61, Ch. 7, p. 496; 
Comp. Law s 1907, Title 74, Ch. 8, p. 797.

85-7-1. Successor (o Stale Insane Asylum.
The state insane asylum now established and located at Provo in the 

county of Utah, shall be known as the Utah State Hospital.
(L. 27, p. 40, § 5383.)

Cross-reference*.
Constitutional provisions, Const. Art. 

X IX , §| 2, 3 ; A rt. XX. § 1 :  land grant, 
Enabling Act. 8 12: disposition of pro
ceeds from snie of products. 8 5 -1 -9 ;

sterilization of defectives. Title 89; 
guardianship. 102-13-19 et sen.: rela
tives to support insane poor, Title 91; 
sales, mortgages and leases o f ward's 
property for hospital expense, 102-13-41,

85-7-1.10. Department of Public Welfare to Control Stale Hospital.
The government and control of the Utah state hospital shall be vested 

in the state department of public welfare under the control of the 
public welfare commission.
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Hislorv.
L. 41, ch. 71, vff. Ju ly  1, which 

amended certain sections o f  this chap
ter and repealed certain other sections, 
contained this section ms section 2.

Comparable provisions.
Cal. Wolf, and tnat. Code, § 0500 

(enum erating the state hospitals for 
care and treatm ent of the in sane); 
§ 6501 (designating each state hospital 
a s  a  corporation); § GG04 (each nos- 
pitol to have board of five trustees ap
pointed by governor with consent of 
sen a te); § 154, as amended by Laws of 
1041 (enumerating, inter alia, the state 
hospitals coming under jurisdiction of 
department of institutions).

Idaho Code, § f  64-101 and 04-102 
(placing “ S tate  Hospital South" and 
“S ta te  Hospital North” under m anage
ment and control o f department of pub
lic w elfare and its commissioner).

Iowa Code 1939, §3287 (investing 
hoard uf control o f state institutions) 
with full power to contract for, man
age, control and govern enumerated in
stitutions including, inter alia, desig
nated state hospitals).

Mont. Rev. Codes, §1413  (vesting 
management, control, and supervision of 
sta te  insane asylum in state board of 
commissioners for the insane, consisting 
of governor, secretary of state, and a t
torney general).

Cross-references.
Department of public welfare. 7GA-1.

85-7-2 , 85-7-3 . (Repealed by L.

Deeisiunn from other jurisdictions.
—  California.

Rule, th at findings of tr ia l court upon 
disputed issues of fact arc not to l>c over
turned on appcul unless they totally luck 
support o f substantial evidence, is as 
applicable to proceeding, brought for 
purpose of declaring incompotency of a 
person and for appointment of guardian, 
as to any other proceeding. In re 
McConnell s E state, 2G Cal. App.2d 102, 
78 P.2d 1043.

The state cannot enguge in private or

?uasi-privutc business or make a profit 
rum its hospitul. In re Stobie’s Estate, 

30 Cal. App. 2d 626, 86 P.2d 883.
Power to discharge patient otherwise 

than upon habeas corpus is vested ex
clusively in officers of hospitul. Ex parte 
Williams, 30 Cal. App. 2d 733, 87 P.2d 
379.

—  Iowa.
Though a sta le w arrant has licon 

issued for salaries of sta te  hospital em
ployees, the funds on which it is drawn 
remain the properly of the state until 
payment, and not o f the superintendent 
o f the hospitul. Cross v. Ponohoe, 202 
Iowa 484, 210 N. W. 632.

Where legal services were furnished 
to one deprived of his liberty in insane 
hospital to secure his release from such 
commitment, and the evidence showed 
thut such services were furnished in good 
fnith, for liencfit of wurd. held that 
allowance made by court therefor was 
fully sustained hv the record. In re 
(lunrdinnship of Schulte. J r . ,  231 Iowa 
237, 1 N. W. 2d 193.

1, ch. 71. § 6, off. July 1.)

85-7—1. Public Welfare Commission— Powers in Connection with State 
Hospital.

With the approval of the governor and the department of finance, 
the public welfare commission may contract and be contracted with, 
and may sue and be sued, in all matters pertaining to the hospital. It 
may take and hold by gift, devise or bequest real and personal prop
erty required for the use of the hospital, and with the approval of the 
governor it may convert property so received, and not suitable for its 
use, into money or property which is suitable for such use.

(C. L. 17, §5387.)
History.

As amended by !,. 41, ch. 71, off. Ju ly  
1, making m aterial changes in text.

85-7-4.10. Id. To Discharge Powers and Duties Conferred by Exist
ing Laws.

The public welfare commission shall succeed to all powers and dis
charge all duties and perform all the functions which by existing and
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continuing laws are conferred upon and required to be discharged or 
performed by the board of trustees of the Utah state hospital or by 
the board of insane asylum commissioner or by the state board of 
insanity. Whenever any existing and continuing law refers to or 
names any said boards, or any officer or employee thereof, it shall be 
construed to refer to and meun the public welfare commission or the 
corresponding officer or employee of said commission.
History. nnd repealed certain other section*, con-

L. 41, ch. 71, off. Ju ly  1, which tinned this section as section 3. 
amended certain sections of this chapter

85-7-5. Id. Rules and Regulations.
The public welfare commission may make rules and regulations for 

the hospital. (C. L. 17, § 5388.)
History.

As amended by L . 41, ch. 71, elT. July 
1, rewriting tex t nnd substituting “pub
lic w elfare commission” for “board."

85-7-6. Id. Records— Meetings— Duties of Inspection— Estimate and 
Assessment of Care of Inmates.

The public welfare commission shall cause to be kept a full nnd cor
rect record of its proceedings pertaining to the affairs of the hos
pital which shall be open at all reasonable times to the inspection of 
any citizen. It shall hold meetings at least once a month at the 
hospital. The commission or the director of the division of the depart
ment of public welfare having charge of welfare institutions shall 
make a thorough inquiry into all the departments of labor nnd expense, 
and a careful examination of the buildings, property and genera] 
condition, of the hospital, a t least once in every three months. The 
commission shall operate, maintain and repair the buildings, grounds 
and other physical properties of the hospital, provided however that the 
roads and driveways on the ground of the hospital shall be under 
the care and supervision of the department of engineering, and build
ing repairs involving expenditure of over ?3,000 shall be made by 
the department of engineering. The commission shall estimate and 
determine after conference with parents or guardians as nearly as 
may be the actual expense per annum of keeping and taking care of a 
patient in the hospital and such amount shall be assessed to and paid 
by the parents or guardians of patients who are of sufficient financial 
ability to do so. (C. L. 17, § 5389.)
History. adding two sentences u fter "months” in

As amended by L. 41, ch. 71, eft. Ju ly  ninth line.
1. muking mutcriul changes in text and

85- 7- 7. Id. Supervision and Control of all Insane Persons.
The public welfare commission shall have the supervision and con

trol of all insane persons in the state whether residing in the hospital 
or elsewhere. (C. L. 17, §5390.)
History.

As amended by L. 41, ch. 71, eff. Ju ly  
1, substituting “public w elfare commis
sion” for “board’ ’ in first line of text.
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85-7-8 , 85-7-9. (Repealed by L. 35. ch. 95, § 3, eff. May 14.)

85-7-10. Objects of Hospital.
The objects of the Utah state hospital shall be to care for all insane 

persons residing within the state, also noninsane epileptics capable of 
mental improvement residing within the state; and to furnish them 
proper attendance, medical treatment, seclusion, rest, restraint, amuse
ment, occupation, and support conducive to their physical and mental 
well-being. (C. L. 17, §5384.)
History. Cross-references.

Ax amended )iy L . .16, ch. 06, eff, May See also 86-7-18 , 8 6 -8 -8 , as to care of 
14, making minor chnnfrcs in text. mental cases.

85-7-11. Medical Superintendent — Term —  Salary —  Qualifications 
— Powers and Duties.

With the approval of the governor the public welfare commission 
shall appoint a medical superintendent, who shall reside at or near the 
hospital and who shall hold his office at the pleasure of the commis
sion. He shall receive an annual salary, payable monthly, to be fixed 
by the commission according to standards established by the depart
ment of finance. He shall be a well educated, experienced physician, 
h graduate in medicine, and shall have practiced his profession at 
least five years since the date of his diploma. He shall be the chief 
executive officer of the hospital, and shall have general superintendence 
of the buildings, grounds and property thereof, subject to the 
regulations of the commission. He shall have control of the patients, 
prescribe and direct their treatment, adopt sanitary measures for 
their welfare and discharge such of them as, in his judgment have 
recovered their reason. He shall immediately certify to the judge of 
the district from which the patient was committed, the fact of his 
recovery and discharge, whereupon the judge shall immediately enter 
an order restoring the pntient to competency; provided, koircver, that 
this amendment shall not affect the regular procedure wherein a 
gunrdian has been appointed. He shall appoint, with the approval of 
the commission, as many attendants or employees as he may deem nec
essary for the efficient and economical care and management of the hos
pital, may fix their compensation according to standards of the 
department of finance, and discharge any of them. He shall prescribe 
the duties of the subordinate officers and employees, maintain discipline 
among them, and enforce obedience to all regulations of the institution.

(C. L. 17, §§5393, 6395.)

As amended by L . 33, ch. 66, cff. June 
26 ; L. 35, ch. 94, eff. May 14; L. 41, ch. 
71, eff. Ju ly 1, which contained a section 
5 which read as follows: “The person 
holding the position of superintendent of 
the Utnh state hospital a t  the time this 
act becomes effective and all employees 
of the hospital a t such time shall con

tinue in employment under the same 
term s as to  salary and duties without 
specific action upon the part o f the pub
lic w elfare commission, subject to 
removal or discharge at any time there
a fter by the commission a t  its discre
tion.” Amendments made many m ate
rial changes in tex t and inserted clause 
a fter  "reason” in fourteenth line.

85-7-12. Id. Accounts— Records— Reports.
The superintendent shall cause to be kept full and correct accounts 

and records of his official transactions from day to day in books pro-
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vidcd for thut purpose, in the munner prescribed by the public welfare 
commission. He 9hall report monthly to the commission, producing 
vouchers for all expenditures made by him during the previous month. 
He shall cause all his accounts to be made up to and including the last 
day of June of each year and shall submit an annual report to the 
commission. (C. L. 17, § 5395.)
IMalory.

As amended by I.. 41, eh. 71. c(T. Ju ly  
I, Hubalituting "public w elfare commis
sion" for “Isianl” wherever used in text.

85-7-13. Assistant Physician— Duties.
Whenever the public welfare commission shall deem it necessary, it 

mny, upon the nomination of the superintendent and with the approval 
of the governor, nppoint one or more assistant physicians, who are 
duly licensed to practice medicine. Their salaries shall be fixed by 
the commission according to the standards of the department of finance, 
to be paid in the same manner as the salaries of other employees, and 
they shall hold othce during the pleasure of the commission. They 
shull perform such duties as may be directed by the superintendent 
and prescribed by the rules of the commission. (C. L. 17, § 6396.)
History. text and substituting “public welfare

As amended by 1.. 41. eh. 71, eft. July . commission” for “board" wherever used. 
1. making many m aterial changes in

85-7-11. Steward— Bond—Duties,
The public welfare commission, upon the nomination of the superin

tendent and with the approval of the governor, shall appoint a stew
ard, who shall give a bond in such amount and in such form &9 may 
be fixed by the department of finance to be approved by the commis
sion. The steward, under the direction of the superintendent, shall 
have general oversight of the farm, stock, garden, grounds, fences, 
buildings, furniture, fixtures and apparatus of the hospital, and shall 
receive all articles, goods and merchandise belonging thereto, and shall 
b ■ responsible for the safe keeping and economical distribution of the 
same. The stewnrd shall have charge of the books and accounts of the 
hospital. (C. L. 17, § 5397.)
History. Omui-references.

As amcmlcil bv L. ”5, ch. ‘.15, elf. May Official oaths and bonds, Title f>6.
14: I,. 41. ch. 71. off. Ju ly  1. making 
many m aterial changes in text and sub
stituting “public welfare commission” 
for “hoard" wherever used.

85-7-15. Application for Admission—Powers and Duties of District 
Judges.

The judges of the district courts shall have cognizance of all appli
cations for admission to the hospital, and for the safe-keeping of insane 
persons within their respective districts, except in cases otherwise pro
vided for. In case of the absence of the district judge from any county 
when an application as aforesaid should be heard, the judge of any 
other district may attend and hear the same upon the written request of
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the clerk of the district court of the county wherein the alleged insane 
person resides, or the chairman of the board of county commissioners 
may uct upon such application. (C. L. 17, §5398.)
CrnsH-rofcrenres,

Inquiry into sanity of criminal de
fendants, 105-4!); restoration to capacity 
in guardianship m atters, 102—13-21.

t .  Malicious inquisition of lunacy.
In action for malicious prosecution in 

instituting lunacy proceedings, where 
defendant’s motives or belief are in is 

sue, the question of probable cause Is 
exclusively for determination of the 
jury. One must uct as a reasonably 
prudent man in instituting lunacy pro
ceeding, nnd mere bona fide belief is 
insufficient defense to action for mali
cious prosecution in instituting such 
proceeding. Straka v. Voyles, 69 U. 
12:*, 252 I*. (577.

85-7-16. Forms—-Commission (o Furnish to Clerks of District
Courts.

The public welfare commission shall furnish the clerks of the several 
district courts with such blanks, warrants, certificates, etc., as will en
able the district judges with regularity and facility to comply with the 
provisions of this chnpter. (C. L. 17, § 5399.)
History.

As amended by 1,. 41, ch. 71, off. Ju ly  
1, substituting “public welfare commis
sion” for “board” in first line of tex t.

85-7-17. Temporary Commitments— Discharge— Further Proceed
ings.

Upon the filing of a verified application alleging that a person is in 
such mental condition that his commitment to the hospital is neces
sary for his proper care or observation, if such person is found by two 
duly licensed physicians to be in such mental condition, he may be com
mitted by any district judge having jurisdiction, to the hospital for a 
period of thirty days pending the determination of his insanity. Within 
thirty days after such commitment the superintendent of the hospital 
shall discharge him, if he is not insane, and shall so notify the judge 
who committed him, or. if he is insane, he shull report the patient's 
mental condition to the judge with the recommendation that he be com
mitted as an insane person, or discharged to the care of his guardian, 
relatives or friends, if he is hurmless and can properly be cared for by 
them. Within said thirty days the committing judge may authorize 
a discharge as aforesaid, or he may commit the patient to the institution 
as an insane person, if in his opinion such commitment is necessary. If 
in the opinion of the judge additional medical evidence as to the men
tal condition of the alleged insane person is desirable, he may appoint 
a physician to further examine him nnd report thereon.

(L. 27, p. 49, §5400 [2].)
A. 1., It. notes. pected of being, mentally deranged, 45

Right without judicial proceeding to A. I., R. 14(54. 
n n v sl and detain one who is, or is sus-

85—7—18. Application for Definite Admission— Form— Contents.
Application for definite udmission to the Utah state hospital shull be 

made in the form of an information, duly verified, setting forth the 
following facts:
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(1) That the person on whose behalf the application is made is be
lieved by the informant to be insane and a proper person for enre and 
treatment at the Utah state hospital;

(2 ) That such person is found in the county and has a residence 
therein, if such is known to be the fact; and, if such residence is not in 
the county, where it is, if  known, or where it is believed to be, if  the 
informant is advised on the subject.

(3) The application shall state the names and addresses of three of
the nearest adult relatives of such alleged insane person residing in 
the state of Utah, if known; and, if such relatives are not known to be 
in the state of Utah, where they are, if known, or where it is believed 
they are to be found. (L. 27, p. 49, § 5400 [5 ].)
Hintnry. I. Numbering nf section.

As umended by L. 41, eh. 89, off. Muy This section, ns amended by L. 41. ch. 
til. making mntrriiil changes throughout S'.), was erroneously numbered 87-7-18, 
text.

85-7-18a. Notice to Relatives—Form.
The clerk of the court where such application shall be filed shall im

mediately serve notice on the three nearest relatives named in the ap
plication by mail.

The notice shall be substantially in the following form :
In the District Court o f ....................................................... County, State

of Utah, Address .....................................................................................................
(Person to be notified.)

You are hereby notified that on this date there was filed in this court
an application for admission to the Utah state hospital o f ........................
.......................................................................... an alleged insane person, and
that an examination into the sanity of the said person will be held in
the said court before the H onorable................................................................
Judge of said court within three days from this date at 10:00 A. M, of 
said date, or at such other time as shall he determined by the court. 
History.

Added by L. 41, ch. 89, off. May i:i.

85-7-18H. Necessity for Prior Hearing—Court to Make Finding.
That if the examination is conducted at a time prior to three days 

from the date of filing the application there shall be a finding of the 
court setting forth the necessity for the hearing at an earlier date. 
Such finding shall be in the nature of a finding on the physical condi
tion of the alleged insane person or the acuteness of the insanity of the 
person making it necessary to hold the examination prior to three days 
from the date of the filing of the application.
History.

Added by L. 41, ch. 89, off. Muy 13.

g5- 7_19. Examination— Warrant to Produce Alleged Insane Person.
On the filing of such information the district judge of the county in 

which such person resides, if a resident of the state, or, if a non
resident, then the district judge of the county in which such person
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shall be found, may examine the informant under oath, and, satisfied 
there is reasonable cause therefor, shall at once investigate the grounds 
thereof. For this purpose he may require the person for whom such 
admission is sought to be brought before him, and may issue his war
rant therefor to the sheriff or any constable of the county, which shall 
be in form substantially os follows:

State of Utah, County o f ..................................................................................
To ........................................................................................ greeting: You are

hereby commanded to forthwith bring before m e .........................................
alleged to be an insane person, and make due return hereof.

Witness my hand and the seal of t h e .........................................................
district court in and f o r ................................................................county, this
..........................................day of ............................................................ . 1 9 .........

The district judge must set the 
district attorney thereof.
A. 1* R. notes.

May proceedings to have a person 
decluml insane and to appoint conaervn-

Judge.
matter for hearing and notify the 

(C. L. 17, § 5401.)
lor or committee of his person or estate 
rest upon substituted or constructive 
service of process, 77 A. L. R. 1227.

85-7-20. Id. Right to Appear— Duly of District Attorney.
The sheriff must provide, at the expense of the county, for the suit

able custody of such person until the investigation shall be concluded. 
I f the judge shall be of opinion, from such preliminary inquiries that 
he may make, that it will be inexpedient to bring such person before 
him he may dispense with his presence. In the examination evidence 
for and against the application must be heard. Any citizen of the 
county, or any relative of the person for whom the application is made, 
may appear and resist the application, and the parties may appear by 
counsel. The district attorney must represent the state in such exami
nation, and if  in his opinion the person alleged to be insane is not a 
proper person for care and treatment at the hospital, he must resist 
the application. The judge shall cause to appear before him two duly 
licensed, practicing physicians, before whom the examination shall be 
conducted. (C. L. 17, § 6402.)
A. h. R. notes.

Constitutional right In jury trial in 
proceeding for adjudication of incotn- 
potency or insanity, ill A. L. It. 88.

8.1—7—21. Id. Two Physicians lo Conduct.
A fter a careful henring of the evidence and-a personal examination 

by the physicians of the person alleged to be insane, they shall certify on 
oath whether or not the person is insane, whether the case is of tempo
rary or curable character, whether the person has a homicidal, suicidal 
or incendiary mania, or whether he would be dangerous, if  at large, to 
other persons or to property of the community in which he may live. 
In connection with their examination the physicians shall endeavor to 
obtain from the relatives of the person, or from others who may know



8 3 -7 -2 2 T itle 85— S late  Institutions [194]

the facts, correct answers as fur us possible to the interrogatories of the 
certificate, which must be propounded in such cases.

(C. L. 17, § 5403.)
85-7-22. Id. Physicians' Certificate.

The physicians’ certificate shall be in form substantially us follows: 
Physicians’ Certificate

State of Utah, County o f .................................................................
...................................................................  and .....................................................

being duly sworn, each for himself, certifies that he is a practicing 
physician in medicine, that at the request and in the presence of the
Honorable ..................................................................................district judge of
the........................................................................................  district court, in and
fo r .........................................................................................county, he hHs heard
the evidence concerning, and has personally examined................................
............................................................with reference to his mental state, and
finds thut s a id ............................................................ i s ............................insane
and so fa r  disordered in his mind as to endanger health, persons or 
property, and that his mental illness is not a case of idiocy, imbecility 
or simple feebleness of mind; that the further facts pertuining to his 
condition, as nearly as can be ascertained, are set forth in the answers 
to the following questions:
1. Name? ..............................................................................................................
2. Age? ..................................................................................................................
3. Residence? .......................................................................................................
4. Nativity? .........................................................................................................
5. What state lust from ?.........................................................................  and

how long in U tah?....................................................................................
6 . Nationality? ....................................................................................................
7. Race? .................................................  T y p e ? ...............................................
8 . Sex? .......................................... Conjugal condition?..................................
9. How many children?.....................................................................  Age of

youngest? .............................................Oldest? .......................................
10. Occupation? .....................................................................................................
11. Education? ......................................................................................................
12. Religious impressions? ................................................................................
13. Has the patient been successful in business? ......................................

14. Have any relatives suffered from, or been treated for insan
ity? ...............................................................................................................

15. Has there been a prolonged departure from the usual or customary
condu ct?......... , If so, when did this change take place? .............

16. Is the departure beyond his control?
17. Is this the first a t ta c k ? ........................

occur? ....................................................
duration? ...............................................
ployed? ....................................................
state w h ere ...........................................
remain a t the hospital? ..................

. .  I f  not, when did others

................ What was their
What treatment was em- 
. . . .  I f  sent to a hospital, 
..............How long did he
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18. What peculiarity or defect is noticeable in the patient?...................
ID. In there uny permanent hallucination; if so, what is

it? .................................................................................................................
2 0 . Is there any permanent delusion; if so, what is it? .........................

21. H a s ..................................................................................been intemperate
in the use of liquor in any fo rm ? ........................................................
Opium in any fo rm ? ........................................................... Any other
drug? ..........................................T e a ? ....................................... Coffee?
...............................  Tobacco in any fo r m ? ..........................................

22. Is there a disposition to uncleanly h a b its ? ..........................................
......................................Destruction of clothing? ................................
Furniture? ..................................................................................................

23. Is there a disposition to injure o th e rs? .................................................
Is it directed to re la tiv es? .....................................................................
Is it from sudden passion? ..................................................................
Is it premeditated? ..................................................................................

24. Is there a disposition to injure self? .....................................................
What means has he employed?....................................................... or
would he be likely to employ for the purpose?...............................

25. Is there a disposition to burn property ? ...............................................
26. Review questions 23, 24 and 25, and state whether the patient is

actually homicidal.........................................suicidal...............................
or incendiary...............................................................................................

27. Is there a disposition to w an d er?............................................................
28. Has the patient ever had convulsions?...................................................
29. Has the patient suffered from epilepsy?...............................................

Eruptions? ................................................................ Discharges from
sores? ..................................................................  Injury to the head?
..............................................  Injury to spine? ......................................
Is the patient suffering from any other traumata, or hernia, or 
tumor? ........................................................................................................

30. Has the patient undergone any surgical operations?........................
Enumerate .................................................................................................

31. Is the patient apparently in his usual physical h ea lth ?....................
or is he fe e b le ? ....................................................................................  or
emaciated? .........................................................................  Does he eat
normally? .................................................  Does he sleep normally?
.............................................................. Is there any defect in vision?
............................................................ In hearing? ................................
In speech? .................................................................. or coordination?
...............................................or a tten tio n ?...............................................
or m em ory?.................................................................... or inhibition?
....................................Any evidence of p aralysis?...............................

32. Is the patient excited ?................................. or q u ie t? ............................
cheerful? ........................................  or moody? ...................................
or irritable? ...............................................................................................

33. Is the disease increasing?..............................................................or de>
crea sin g ?........................................or s tation ary ?................................
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34. Are there any rational in terv a ls? ....................................................... if
so, do they occur periodically?............................................................

35. In what way is the patient dangerous to be at la rg e ? .........................

36. What is the probable cuusc of the patient's mental illness?

37. To which class does the case belong? . . . .
To which type? ..........................................

38. Name and address of attending physician

39. Name, relation and address in full of authorized correspond
ent ..................................................................................................................

(C. L. 17. § 5404.)

85-7-23. Id. Duty of Judge— Findings and Order.
On the return of the physicians’ certificate the judge shall, as soon as 

practicable, conclude his investigations, and shnll find whether the per
son alleged to be insane is insane; whether, if insane, he is a proper 
person for care and treatment at the hospital; and whether the resi
dence of such person is in such county, and if not in such county, where 
it is, if  ascertainable. I f  he finds such person is not insane, he shall 
order his immediate discharge. If he finds such person insane and a 
proper person to receive care and treatment in the hospital, he shall 
order such person to be committed to the hospital, except as provided 
in section 85-7-27. No person simply feeble-minded, nor a person 
suffering with senile dementia only, nor a person in an unconscious 
condition, nor a child under ten years of age, nor a person suffering 
from a contagious or infectious disease, shall be considered a proper 
person for care and treatment at the hospitnl. (C. L. 17, § 5405.)
A. I,. K. miles. mental condition liy official or body not

Constitutional rijtht to jury tr ia l in clearly judicial is conclusive evidence or 
proceeding for adjudication of incom- has effect o f a  judgment as regards legal 
potency or insanity, 01 A. L. R. 88; mental status, 108 A. L . R. 47. 
when finding or adjudication as to one's

85-7-21. Warrant of Commitment.
The judge's warrant of commitment shall be in form substantially 

as follows:
W arrant of Commitment.

State of Utah, County o f......................................................................................
I,  judge of the

...................................... judicial district in and fo r .............................................
county, upon the information o f ..........................................................................
having cau sed ......................................................................................................  to
be brought before me for examination as t o .................................................
sanity, and having heard the testimony o f ...................................................
and ............................................................................. witnesses who have been
acquainted with the s a id ................................................................  during the
time o f ....................................alleged insanity; and Dra...................................
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a n d ........................................................................ practicing physicians, after
hearing the testimony of the witnesses and after a personal examina
tion of the s a id ...............................................................................having made
the certificate by law required; find that the said..........................................
is insane and a proper person to receive care and treatment at the
Utah State Hospital; that the residence of said....................................... is
........................................................................................  County, Utah, and that
.......................................................  i s ................................................indigent and
i s ................................................................ able to bear the actual charges and
expenses for the t im e ................................................................ may remain in
the hospital. I therefore order the said...........................................................
a ........................................male, a g ed ..................................years, to be com
mitted to the Utah State Hospital at Provo City, in Utah County, and 
................................................................................ is charged with the execu
tion of this order.

Witness my hand t h i s .....................................
.................................................................................19

day of

Judge.
(C. L. 17, § 5406.)

85-7-25. Id. Execution.
The district judge shall deliver to the sheriff or other person ap

pointed to execute the warrant of commitment certified copies of the 
information, the physicians’ certificate, and the warrant of commit
ment, and a certificate of the appointment of a guardian, if one is 
appointed. The sheriff or other person appointed shall execute the 
warrant by conveying the patient to the hospital, and delivering him, 
together with the copies of the information, physicians’ certificate and 
warrant, and the certificate of the appointment of guardian, if any, to 
the superintendent. The superintendent shull acknowledge such de
livery on the warrant, which the sheriff or other person appointed shall 
then return to the clerk of the district court of the county, with the 
amount of his actual expenses indorsed thereon, (C. L. 17, § 5407.)

85_7_26. Expenses and Fees of Sheriff or Substitute.
The sheriff shall be allowed his actual expenses for conveying a pa

tient to the hospital und returning therefrom, to be paid by the county 
from which such patient is committed. In the absence of the sheriff or 
his deputy, or in case of their inubility to act, the district judge may 
appoint some suitable person to execute the warrant. Such person shall 
take and subscribe an oath to discharge properly his duties in the mat
ter. He shall be entitled to 83 per day and his actual expenses going 
to and returning from the hospital, to be paid by the county from which 
the patient shall have been committed. He may, by consent of the dis
trict judge, secure such assistants as he may need to execute the 
warrant. An assistant shall receive such compensation as the board of 
county commissioners may determine, not exceeding 83 per day and 
actual traveling expenses. No female shall be thus taken to the hos
pital without the attendance of some other female or some relative.
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The superintendent in his acknowledgment of delivery shall state 
whether there was such person in attendance, and give the name. If 
any relative or immediate friend of the patient who is a suitable person, 
shall so request he shall have the privilege of executing the warrant 
in preference to any other person, und for so doing he shall be entitled 
to his necessary expenses, but not to fees. (C. L . 17, § 6411.)
('riMW-refvrentFA.

Sheriff’s fees, ‘28-2-4.

85-7-27, Non-resident Insane— Rules for Admission.
Non-residents of this state conveyed or coming here while insane 

may, upon the written recommendation of the board of county com
missioners of the county in which such insane person is found, be re
turned by the public welfare commission to the home or friends of such 
insane person, if known, and must not be permitted to be supported in 
the hospital. This prohibition shall not prevent the commitment to, 
and temporary care in, the hospital of persons stricken with insanity 
while traveling through or temporarily sojourning in this state. 
The commission upon the recommendation of the superintendent of the 
hospital may admit patients from other states upon the request of 
the patient’s physician; provided, that a sum not less than is now 
charged for voluntary patients shall be paid in advance monthly for 
their care. (C. L. 17, § 5412.)
History. mg “public w elfare commission” for

As untended 1>y L. H5, ch. 05, i*ff. Muy “bourd” in fourth line of tex t and add- 
14; L. 41. rh. 71, t'ff. Ju ly  1, substitut- ing Inst sentence.

85-7-28. Release of Patient on Application— Form of Rond and Order.
By order of the judge of the district court issuing the commitment 

the relatives or friends of a patient in the hospital may receive such 
patient therefrom; provided, no patient who is under a criminal charge 
or conviction shall be discharged from the hospital without the order 
of the court having jurisdiction of such criminal case. Applications 
must be made to the judge and satisfactory evidence produced that 
such patient will be properly taken charge of and given proper cure. 
Such applicants shall give bond to the district court of the county 
in substantially the following form:

State of Utah, County of ................................................................................
Know all men by these presents: That we..................................................

and ..............................................................................as sureties, are held and
firmly bound unto the state of Utah in the penal sum of $ .........................
lawful money of the United States, to be paid to the public welfare 
commission, for which payment well and truly to be made we firmly 
bind ourselves, our executors and administrators, jointly and severally, 
by these presents. The condition of this obligation is such that
whereas an order has been made by the judge of th e ...................................
judicial court in and fo r ........................................................county, directing
the superintendent of the Utah State Hospital to deliver the person of
............................................................................................... an insane person, to
.................................................................. the..........................................................  of
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said person, the said order being that the said...............................................
will take charge of and properly care for the said......................................;
now therefore, if the said.............................................................. shall obey all
orders of the said judge relating to the proper care and custody of said 
patient and shall return said patient to the hospital when so ordered 
by the judge of said court, and shall obey the laws of the state relating 
to insane persons, and faithfully perform the duties and comply with 
the requirements therein set forth, then this obligation shall be void 
and of no effect; otherwise to remain in full force and virtue.

Witness our hands this.......................................................................  day of
.................................................................. 19...................

State of Utah, County o f .......................................................................................
and................................................................................. being duly sworn, each
deposes and says that he is a resident of the state of Utah and a free
holder therein, and that he [is] worth the sum of $ ......................................
over and above all his debts and liabilities, exclusive of property ex
empt from execution.

(Signatures)
Subscribed and sworn to before me t h i s ..........................................  day

o f ................................................................19..........

Thereupon the district judge shall issue his order to the superintend
ent of the hospital directing him to deliver such patient to the per
son designated, which order shall be in the following form ;

State of Utah, County o f ..................................................................................
To the superintendent of the Utah State Hospital:
Whereas.............................................................................................has made

application t h a t ..................................................................................................  be
awarded the custody o f ........................................................................................
an insane person who was committed to the Utah State Hospital on the
................................................................  day of ..............................................  and
whereas he has complied with the provisions of law in such cases made
and provided, you are hereby directed to deliver the said...........................
.................................................  to .............................................................................

History.
As amended by L . 41, ch. 71, efT. 

Ju ly  1, substituting “public w elfare com
mission’’ for “board’’ in fourteenth line 
o f  text.

Judge.
(C. L. 17, §§ 5413, 5414.)

1. Release to parents.
The patient may be released to his 

father. Rawgon v. Hardy, 80 U. 131, 
135. 48 P.2d 473, superseding 88 U. 100, 
30 P.2d 756; s. o., 88 U. 140, 64 P,2d 
1213.

85-7-29. Id. Return to Hospital.
I f  after such removal it shall be brought to the knowledge of the 

judge that the person thus removed is not cared for properly, or ia 
dangerous to persons or property, he may order such person to be 
returned to the hospital. (C. L. 17, § 5414.)
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85-7-30. Kelease of Person Improperly Detained.
When it shull appear from affidavit filed, or other evidence, that any 

patient in the hospital is not insane and is unjustly deprived of his 
liberty, or is not a proper person to receive care and treatment in the 
hospital, the public welfare commission shall ask for an immediate 
inquiry into the merits of the case by the district judge of the district 
in which such patient is held. I f  on such examination it shall appear 
to the judge that such person is not insane, or is not a proper person to 
receive care and treatment in the hospital, his immediate discharge 
shall be ordered in substantially the following form :

Slate of Utah, County o f..................................................................................
To the Superintendent of the Utah 
State Hospital:
Having this day examined......................................................................... .

a person heretofore committed to the Utah State Hospital, and having
adjudged the s a id .............................................................. as being now sane
and restored to reason (or as not being a proper person to receive
treatment in the hospital), I therefore direct you to return......................
to the county o f......................................................................... at the expense of
said county.

Judge.
If the person is found to be insane, the judge shall order his con

tinued detention, and may order the parties demanding of the commis
sion such inquiry to pay the costs of examination. (C. L. 17, § 6415.)
n isio ry .

As amoruli-i] by l -  IS5, eh. D5, off. May 
14; L. 11, eh. 71. cff. Ju ly  1, substitut
ing “public w elfare commission" for 
"board " ill fourth line of text.

A. L. K. notes.
Attorneys’ fees or other expenses in

cident to proceeding for judicial de
termination of restoration o fs a n ity  
or capacity of one previously ad
judged to be  insane or incompetent 
as a charge against his estate , 121 
A. L. R. 1501.

Jurisdiction of court u ftcr  adjudication

of restoration to competency, qb re
gards claim s against form er incom
petent. 128 A. L. R. 1386.

Jurisdiction o f proceedings fo r  restora
tion to competency of one who has 
allegedly regained sanity a fter  an 
adjudication of incompetcncy, 121 
A. I.. R. 1509.

Right of appeal in proceeding for res
toration to competency, 122 A. L. 
K. 541.

Showing as to mental condition which 
will entitle one restrained on ground 
o f insanity to release, 19 A. L . R. 
715.

85-7-31. Temporary Reception by Superintendent Without Order of 
Judge.

The superintendent of the hospital may, without the order of a judge, 
receive into his custody and detain in the hospital, for not more than 
five days, any person whose case is certified, substantially as required by 
section 85-7-22, to be one of violent and dangerous insanity or of other 
emergency by two physicians licensed to practice in this state and who 
have been practicing therein for more than three years, which cer
tificate must be filed with the district judge having jurisdiction of such 
person. The sheriff or any police officer shall upon the request of 
the applicant or of one of such physicians cause the arrest and delivery 
of such person to the superintendent. The person applying for such ad
mission shall within five days cause the alleged insane person to be
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committed to or removed from the institution; otherwise he shall be lia
ble to the state for the expense incurred and to a penalty of $50, which 
may be recovered in an action bv the attorney-general.

(L. 27, p. 40, §5400 [1 ].)

85-7-32. [Id.] Cases Needing Immediate Care— Procedure for Ad
mittance.

The superintendent of the hospital may, when requested by a phy
sician, or by a member of a board of health, a county commissioner, 
a sheriff or other peace officer, receive and care for as a patient for a 
period not exceeding ten days any person needing immediate care 
and treatment because of mental derangement. Such request for ad
mission of a patient shall be in writing and filed at the institution at the 
time of his reception, together with a statement in a form prescribed 
or approved by the public welfare commission giving such information 
as it deems appropriate. Any such patient deemed by the superintend
ent not suitable for such care shall upon request of the superintendent 
be removed forthwith from the institution by the person requesting his 
reception. I f  he is not so removed, such person shall be liable to the 
state for all reasonable expenses incurred under this section on account 
of the patient, which may be recovered in an action by the attorney- 
general. The superintendent shall cause every such patient either 
to be examined by two physicians, qualified as provided in the preced
ing section, who shall cause application to be made for his admission 
or commitment to such institution, or to be removed therefrom before 
the expiration of said period of ten days. Reasonable expenses in
curred in the examination of the patient and his transportation to th~ 
hospital shall be allowed, certified and paid by the board of county 
commissioners of the county in which the patient resides, or by the 
patient, or his relatives, friends or guardian. {L. 27, p. 49, § 5400 [3 ].) 
IlMtury.

As nmemleil by L. 41, ch. 71, off. Ju ly 
1, substituting “ public w elfare commis
sion” for “board” in eighth line of text.

85-7-33. Id. Of Alcoholics and Drug Addicts.
The superintendent of the hospital may, without the order of a judge, 

receive into his custody and detain in the hospital for care and treat
ment any person whose case is certified to be one of alcoholism or drug 
addiction. No such person shall be received, detained or treated with
out first obtaining the written consent of the person to be treated, or of 
his parents, relatives or lawful guardian, together with a certificate by 
two physicians licensed to practice in this state and who have been 
practicing therein for more than three years. All necessary expenses 
connected with the reception, earc, detention and treatment of such 
persons under this section shall be paid to the superintendent by the 
person treated, or by his parents, other relatives or guardian.

(L. 27, p. 49, § 5400 [4 ].)

85-7-34. Id. Of Cases of Incipient Insanity.
The superintendent of the Utah state hospital may receive and detain 

as a patient for a reasonable time, when there is room in the treat-
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ment building, any suitable person who is in an incipient state of men
tal derangement, who desires treatment and who voluntarily makes 
written application to the superintendent for admission, provided he is 
competent to make such application. The application must be accom
panied with the certificate of a licensed physician that the applicant is 
a fit subject for admission, (L. 23, p. 29, § 1.)

85-7-35. Voluntary Patients—Expenses of.
The expense for the care and treatment of such patient shall be borne 

by the applicant or by his relatives or friends, or shall be authorized by 
the board of countv commissioners of the county in which he resides.

(L. 23, p. 29. § 4 .)
Crosn-referencfn.

See also 102-14-21.

85-7-36. Id. Discharge.
The superintendent may discharge a voluntary patient upon recov

ery. or because further treatment in the hospital may be unnecessary or 
undesirable. (L. 23, p. 29, § 2.)

85-7-37. Id.
A voluntary patient may not be detained for more than seven days 

after having given notice in writing to the superintendent of his desire 
to leave; provided, that if the superintendent deems it unsafe to release 
such patient, he shall make application to a judge of the fourth judicial 
district to have the patient regularly examined before such court as to 
his sanity. (L. 23, p. 29, § 3.)

85-7-38. Admission of Feeble-Minded and Epileptics.
Application for the admission of feeble-minded and non-insane epi

leptics shall be made to the superintendent of the hospital, who shall 
examine the patient, and submit the evidence to the public welfare com
mission. The commission shall have authority to udmit or reject the 
patient. In such cases the patient shall make application by his or her 
guardian, parent or friends, or by any member of the board of county 
commissioners of any county. (C. L. 17, § 5384.)
History. ('romi-references.

As umcmieil l>y L. 115, ch. 95, cff. May Sec also 85-7-10. 85-8-8 .
14; I,. 41, ch, 71, cff, Ju ly  1, substitut
ing ‘‘public w elfare commission” for 
‘‘bourcl" wherever used in text.

85-7-39. Fees of Examining Physician—County to Pay.
Examining physicians shall each be allowed $6 by the board of county 

commissioners of the county in which the examination is had unless 
they shall be otherwise paid. (C. L. 17, § 5420.)

85-7-40. Inaane Persons to Be Restrained Only hy Authority— Ex
ceptions.

No person supposed to be insane shall be unlawfully restrained of his 
liberty by any other person, nor otherwise than in pursuance of au
thority obtained as herein provided, excepting for such a brief period
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as may be necessary for the safety of persons and property and until 
such authority can be obtained. (C. L. 17, §6419.)

A. 1,. K. note*. suspected o f I icing, mcntnlly deranged,
Right without judirinl proceeding to 4!» A. L. It. 14414. 

urrest nnd detnin one who is, or is

85-7-41. Costs of Commitment to He Horne by County.
Every person committed to the hospital must be suitably clothed and 

his person properly cleansed before he is delivered to the superintend
ent, and the superintendent may refuse to receive such patient until 
the provisions hereof are complied with. All costs for the examination 
and commitment, and for suitable clothing, and for the proper cleans
ing of the patient, shall be paid by the county from which such patient 
is committed. If the patient is not indigent, the county shall collect the 
costs thereof from the parties liable therefor. (C. L. 17, § 6421.)

85-7—12. Lack of Facilities— Discrimination—Order in Which Ad
mitted.

If at any time it becomes necessary for want of room, or other cause, 
to remove any patient from the hospital, or to discriminate in the gen
eral reception of patients therein, the superintendent shall give notice 
thereof to the several clerks of the district courts. Only harmless 
and incurable patients may be removed by the public welfare commis
sion. Indigent patients so removed must be returned to the county 
from which they were committed at the expense of such county. When 
discrimination in reception is necessary, patients shall take precedence 
in the following order: (1) Cuscs of less than one year’s duration; (2) 
chronic cases of more than one year's duration presenting the most 
favorable prospects for recovery; (3 ) cases for whom application ha9 
been longest on file. When cases are equally meritorious indigents are 
to be preferred. (C. L. 17, §6416.)

History.
As amended l.y L. 41, ch. 71, eff. July 

I, substituting “public w elfare commis
sion” for “board'' in fifth line o f text.

85-7-43. Liability of Estate of Insane Person.
The provisions herein made for the support of the insane at public 

expense shall not release the estate of such persons from liability for 
their care ami treatment, nnd the public welfare commission is au
thorized ami empowered to collect from the estate of such persons any 
sums paid by the state in their behalf. (C. L. 17, § 5417.)

History.
As amended by L. 3.3, ch. GG, off. June 

2G; l„ 41. ch. 71, efT July 1, substitut
ing “public w elfare commission" for 
“board" in third line of text.

A. I.. It. notes.
Attorneys' fees or other expenses in

cident to  proceeding for judicial deter

mination o f restoration of sanity or 
capacity of one previously adjudged to 
be insane or incompetent ns u charge 
against his estate, 121 A . L. K. 1G0I; 
labor or services performed by one 
while inmate of government institu
tion as busis of deduction or set-off in 
respect o f the liability o f his ostulc or 
his relatives, 114 A. L. R . 981.
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85-7-44. Counties to Cure for Insane.
On information laid before the board of county commissioners of any 

county that a certain insane person in the county is suffering for 
want of proper care, the board shall forthwith inquire into the matter, 
and, if it finds the information well founded, it shall make all needful 
provisions for the care of such person. (C. L. 17, § 5422.)
A. L. R. notes.

Liability for medical or surgical srrv- 
ices rendered inmates o f public institu
tions, 44 A. L. K. 1286.

85-7-45. [Id .] Contribution by State.
On receipt on notice from the public welfare commission or the super

intendent of the hospital that any person committed to the hospital 
cannot be received therein for want of room, the board of county com
missioners shall require such person to be suitably provided for until 
such admission can be had. I f  such person is indigent, the county 
shall be entitled to receive from the state a sum equal to the amount 
allowed by the state for the cost of care and treatment of indigent pa
tients in the hospital. (C. L. 17, § 5423.)
History. A. 1.. It. notes.

As amended by L. XI, ch. till, off. Liability for medical or surgical aerv- 
Junc 2G; L. 36. cn. 1(5. off. May 14; L. ices rendered inmates of public instilu- 
41. ch. 71, off. July 1, substituting “pub- lions, 44 A. L. It. 1286. 
lie w elfare commission" for “board” 
in first line of text.

85-7—46. Unlawful Introduction Into Hospital, a Crime.
I f  any person in anywise attempts to introduce another into the 

hospital contrary to.the provisions of this chapter, he is guilty of a mis
demeanor. and shall be fined in anv sum not less than $50 nor more 
than $300. (C. L. 17, § 5424.)

8 ^ 7 —47. Abuse of Insane Persons— Penalty— Liability.
Any one having care of an insane person who unduly restrains such 

person, either with or without authority, or who treats such person 
with wanton severity or cruelty or in any way abuses such person, is 
guiltv of a misdemeanor, besides being liable in an action for damages.

(C. L. 17, § 5425.)
Cross.referenced.

Harsh nnd cruel treatm ent of insane,
103-30.

85-7-48. Trespass in or About Hospital—Penalty.
I f  any person, without permission, enters any of the buildings or in

closures appropriated to the use of the patients, or makes any attempt 
to do so, or enters anywhere upon the premises belonging to the hos
pital and commits, or attempts to commit, any trespass or depredation 
thereon, or if any person, either from within or without the inclosures, 
willfully annoys or disturbs the peace or quiet of the institution, or any 
patient therein, he is guilty of a misdemeanor and may be fined in any 
sum not less than $5 nor more than $50, or may be imprisoned not less 
than five nor more than fifty days, or may be punished by both such 
fine and imprisonment. (C. L. 17, § 5426.)
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85-7—19. Abduction or Escape of Patients— Penalty.
I f  any person abducts any patient from the hospital, or induces any 

patient to elope or escape therefrom, or attempts to do so, or aids or 
assists therein, he shall be lined in any sum not less than $50 nor more 
than $300, or be imprisoned not less than fifty days nor more than six 
months, or may be punished by both such fine and imprisonment in the 
discretion of the court. (C. L. 17, § 5427.)
85-7-50. Importation of Insane Persons Forbidden— Penalty and Lia

bility— Exportation.
Whoever brings or causes to be brought into this state any idiot, im

becile or insane person, with the intent to make such person a charge 
upon the state shall be fined $100, besides being liable, at the suit o f the 
stale, for all damages incurred thereby, and for costs of transportation 
to the place whence such idiot, imbecile or insane person has come. 
The board of county commissioners may transport such idiot, imbe
cile or insane person to the place whence he hus come.

(C. L. 17, § 5428.)
85_ 7_51, Violation of Chapter— Omnibus Penalty.

Any person refusing or neglecting to comply with, or willfully and 
knowingly violating, any of the provisions of this chapter, except where 
another penalty is herein provided, shall be fined in any sum not ex
ceeding $500 or imprisoned in the county ja il not more than three 
vears, or punished by both such fine and imprisonment.

<C. L. 17, § 5429.)
85-7-52. Recommitment— Form of Order.

Any person who has been committed to the Utah state hospital and 
has been discharged therefrom, and who has a recurrence of his nerv
ousness, may be recommitted to the hospital for further care and treat
ment by any judge of a district court in the state of Utah, upon the 
application of any guardian, relative, friend or officer of the law, stating 
said person has a recurrence of his nervousness or is not cared for 
properly, or is dangerous to persons or property and is in need of 
further care and treatment at the hospital. A fter hearing the evidence 
and testimony and being convinced that said person is in need of further 
care and treatment for his nervous condition the committing officer 
shall issue an order of recommitment substantially as follows:

I n  t h e  J u d ic ia l  C o u r t  o f  t h e  
......................... J u d ic ia l  D i s t r i c t

C o u n t y  o f ......................................................................................... S t a t e  o f  U ta h

State of Utah )
County o f.................. J

I n  t h e  M a t t e r  o f

....................................  .................................. R e c o m m it m e n t

No......................
A n  A l l e g e d  I n s a n e  P e r so n

It appearing to the court that.......................................................................
was heretofore on th e .......................................... day o f.................................... .
19.........committed to the Utah state hospital and subsequently released,
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and it now appearing to the court upon the testimony of...........................
and upon the application o f.........................................................................that
the said........................................................................... should be recommitted
to the Utah state hospital for further care and treatment.

Now, T h e r e f o r e , it is O r d e r e d  that the said............................................
be and......................................................................... hereby is recommitted to
the Utah state hospital at Provo, Utah. The sheriff o f...............................
county is charged with the execution of this order.

D a t e d  t h i s ....................................................... day o f........................................
19...........

Judge.
Received o f.......................................................................................... sheriff of

.......................................................................... county, this said............................
herein mentioned, th is.............................day o f.................................................
19 ...............

Superintendent of Utah State 
Hospital

B y ..........................................................
A c c o m p a n ie d  b y

History.
Ariclfri l>y L. ch. GO, iff. Juno 2G.

85-7-53. Leave of Absence.
The superintendent of the Utah state hospital may permit any pa

tient thereof, except as provided hereunder, temporarily to leave said 
hospital in charge of his guardian, relative, friend, or by himself, for a 
period of not exceeding twelve months, and may receive him when re
turned by any such guardian, friend, or upon his own application, 
within such period, without any further order of court commitment. 
Any such permission or trial visit or parole shall in no way affect the 
original order of commitment. The superintendent may require as a 
condition to such leave of absence, that the person in whose charge the 
patient is permitted to leave the hospital, shall make weekly or monthly 
reports to him of the condition of such patient. The superintendent, 
guardian, relative or friend, may terminate such leave of absence at any 
time, and authorize the arrest and return of the patient to the hospital. 
Any officer of this state qualified to serve criminal processes in any 
city, or county, of this state, or any officer or employee of the Utah 
state hospital shall cause such a patient to be arrested, and returned to 
the hospital upon the request of the superintendent, guardian, relative 
or friend. Any patient who has not returned to the hospital at the 
expiration of twelve months shall be deemed to be discharged there
from, unless for special reasons of an exceptional character, in the 
judgment of the superintendent, the parole should be extended.

No patient who may be under a criminal charge or conviction shall 
be paroled, given leave of absence, or discharged from this hospital 
without order of the court, having jurisdiction in such criminal case.
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No patient, while in the custody of the Utah state hospital, shall be 
permitted to go upon trial visit or parole, who, in the opinion of the 
superintendent or physician in charge is homicidal, suicidal, destructive 
or dangerous, either to himself or others. During the time any patient 
is on a trial visit on parole, as provided hereunder, the Utah state hos
pital shall not be liable for his expenses while he is absent from the 
hospital. Such liability shall devolve upon the guardian, relative, 
friend, committee, or person to whose cure the patient is paroled, or the 
proper official of the town or county where he may have found domicile. 
History.A rick'd by L. XI, ch, 00, off. June 20.

•
85-7-ot. Patients Placed at Board.

The public welfare commission upon the recommendation of the su
perintendent may place at board in a suitable family in this state 
any indigent patient in the hospital who has been regularly committed 
and is quiet and not dangerous. Any such patient so placed at board 
by the commission shall be deemed to be an inmate of the hospital. 
The cost to the hospital for placing such patient at board shall not ex
ceed 94 per week for each patient. The bill for the support of the 
persons who are placed at board in families by the commission shall be 
paid monthly by the hospital and shall be made out by the steward, 
examined by the commission and if approved, submitted to the state 
auditor as are other obligations of the hospital.

The placing at board of such patients shall in no way affect the 
rights of the hospital to supervision and re-admission of the patients. 
All patients so placed at board shall be at the expense of the hospital 
and shall be visited by the superintendent or his duly appointed as
sistant at least every three months. Frequent reports may be required 
from those into whose care patients are placed by the superintendent.

(L. 35, p. 186, § 2 .)

History. making no chungc in phraseology of
Added by L. 35, ch. 95, efT. May 14; text, 

umonded by L. 41, ch. 71, efT. July 1,

CHAPTER 8

UTAH STATE TRAINING SCHOOL

86—8 -1 . Location. 85-8-8 .
85-8-1,10. Utah State  Training School 

to Be Governed and Con
trolled by Department o f 85 -8-9 .
Public W elfare. 85-8-10.

8 5 -8 -2 , 86 -8-3 . (Repealed.) 86-8-11.
85-  8_4. Public W elfare Commission

Shall Operate —  Accounts 
— Report to Governor. 86-8-12.

86 - 8 -6 . Id. May Requisition Prison 86-8-13.
Labor.

8 5 -8 -6 , 86 -8-7 . (Repealed.)

Id. To Maintain Educa
tional and Custodial De
partments.

Id. Powers and Duties.
(Repealed.)
Medical Superintendent —  

Qualifications —  Residence

Id. Powers and Duties.
Id. To Return Support 

Money Advanced on Death 
or Discharge o f Poticnt.



8 5 -8 -1 T itle 85— S tale  Institutions [208]

85 - 8-1C.

86- 8 -17. 

86-8-18.

Id. Official Bond.
Persons Who May Not Be 

Received Into School.
Persons Who May B e Re

ceived Into School.
Admission to School— Appli

cation for.
Id. On Physicians' C ertif

icate— Temporary Admis
sion —  Discharge —  Re
view o f Superintendent's

86 -8 -19 . Id. Application to D istrict 
Judge.

85 - 8 -20 . Id. Examination Before
Judge.

86- 8 -2 1 . Id. By Physicians.
86-8-22 . Id. Physicians' Affidavit. 
86 -8 -28 . Id. Order of Commitment. 
86-8-24 . Id. W arrant of Commit-

85-8-1. Location.
Tbe school for feeble-minded persons, to be known as “Utah State 

Training School,” shall be located at American Fork City, in Utah 
county. (L. 29, p. 102, § 1.)

Comparable provisions.
Cul. W elf. and Inst. Code, § 164, as 

amended by Law s o f 1941 (enumerating, 
inter uliu, Sonoma State  Home and 
Pacific Colony, for the feeble-minded, 
ns coming under jurisdiction of depart
ment of institutions).

Idaho Code. §64-491  (establishing 
school fo r  feeble-minded and epileptic 
persons, known as “ Idaho State School 
and Colony”).

Iowa Code 1939, § 3287 (conferring 
upon board of control of state institu
tions the power to contract for, mnnage,

control and govern various institutions 
including, inter alia, hospital for epi
leptics und school for feeble-minded).

Mont. Rev. Codes, § 1474 (establishing 
a t Boulder, Montuna, in connection with 
and under control of Montana school 
for deaf and blind, a Montana training 
school for feeble-minded persons, for 
training und detention o f  epileptics and 
feeble-minded minors and adults); 
§ 1473.1, added by Laws of 1937 (tran s
ferring school lo r  deaf and blind to 
G reat Falls),

85-8-1.10. Ulah State Training School to Be Governed and Controlled 
by Department of Public Welfare.

The Utah state training school shall be in the department of public 
welfare under the government and control of the public welfare com
mission, and the state department of public welfare shall succeed to 
all the powers and discharge all duties nnd perform all functions which 
by existing and continuing law are conferred upon or required to be 
discharged or performed by the board of trustees of the Utah state 
training school heretofore created and appointed. Whenever any exist
ing or continuing law refers to or names the board of trustees of the 
Utah state training school or any officer, agent or employee of such 
board, it shall be construed to mean, refer to, or name, the public wel
fare commission or the corresponding officer, agent or employee of said 
commission.
History.

L. 41, ch. 72, cfT. Ju ly 1, which 
amended certain sections of this chap
ter, contained th is section as section 1.

85-8-2, 85-8 -3 . (Repealed by L. 41, 1st Spec. Sess., ch. 32, § 1, e(T.
July 1. Repeal of these sections was also ap
parently intended by L. 41, ch. 72, § 6, but refer
ence therein was to nonexistent sections 82-8-2  
and 82-8 -3  of the Revised Statutes of 1933.)



[20 9 ] Title 85— State  Institutions 8 5 -8 -9

85-8-4. Public Welfare Commission Shall Operate— Accounts—Report 
to Governor.

The commission shall operate, maintain and repair the buildings, 
ground and physical properties of the school, provided however that the 
roads and driveways on the grounds of the school shall be maintained 
by the department of engineering. I t  shall keep a strict and accurate 
account of all moneys disbursed by it in the furnishing, maintaining 
and operating the school, and shall make a biennial report thereof, and 
of all its contracts and transactions, to the governor on or before the 1st 
day of October preceding each regular session of the legislature, and 
the governor shall transmit the same to the said session of the legisla
ture. (L. 29, p. 102, §5 .)
Hihlorv. CniHH-rf ff renccH.

As umrmird by L. 41, ch. 72, off. Ju ly  Department of public welfare, 7CA-1. 
1, changing first sentence o f text.

85-8-5. Id. May Requisition Prison Labor.
The board shall make requisition upon the warden of the state prison 

for prisoners to labor upon the grounds of the school, and the warden 
shall furnish as many prisoners as may be necessary or practicable to 
work thereon. Such prisoners shall be under the sole custody and 
direction of the authorities of the state prison while engaged in such 
labor, and the expenses of extra guards and any other extra expense 
made necessary by reason of such labor shall be paid from funds belong
ing to the school. (L. 29, p. 102, § 6.)

85-8-6, 85-8-7. (Repealed by L. 41, 1st Spec. Soss., ch. 32, § 1, off.
Ju ly 1. Repeal of these sections was also ap
parently intended by L. 41, ch. 72, § 5, but refer
ence therein was to nonexistent sections 82-8-6 
and 82-8-7  of the Revised Statutes of 1933.)

85-8-8. Id. To Maintain Educational and Custodial Departments.
The board shall maintain a school department for the instruction and 

training of feeble-minded persons who are within school age or who are 
capable of being benefited by school instruction, and a custodial depart
ment for the care and custody of feeble-minded persons beyond the 
school age or not capable of being so benefited, and shall cause to be 
given to them instruction and training in unskilled labor and trades, 
and in such arts, crafts, manual training, kindergarten, and occupations 
as may be appropriate for such persons to undertake.

(L. 29, p. 102, §9 .)
Croiw-rofereiieet*.

See also 85-7-10, 85 -7 -38 , as to care 
of mental cases.

85-8-9. Id. Powers and Duties.
The powers and duties of the commission shall be ns follows:
(1 ) To make rules, not inconsistent with law, for the government of 

the school.
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(2) To hold meeting's at the training; school at least once in each 
quarter year.

(3) To keep a record of its proceeding* respecting the administration 
of the school open nt all times during oflicc hours to the inspection of 
any citizen.

(4) With the approval of the governor to appoint a medical superin
tendent. to hold his oflicc during the pleasure of the commission,

(5) To receive, take and hold property, both real and personal, in 
trust for the state for the use and benefit of the school.

(6) To visit the school and keep constantly advised of all items of 
labor and expense, and of the condition of the school and its buildings 
and property, and to make such improvements ns in its judgment arc 
necessary for the care of the inmates, and. in case of absolute necessity, 
to remove them to the nearest possible sufe and appropriate place.

(7) To cause the accounts of the school to be so kept and reported 
as to show the quality, quantity, cost and vendor of every article pur
chased.

(8) To examine and audit the accounts for all expenditures of the 
superintendent for salary of employees, und all other expenses inci
dent to the conduct of the school, and the care and maintenance of the 
inmates, and, if approved by it, to certify the same to the state auditor.

(ft) To make regulations and fix the terms for the admission of 
feeble-minded persons. (L. 29, p. 102, § 10.)
History.

As amended Uy L. 41. ch. 72, eff.
Ju ly  1. making m aterial changes in first 
four subdivisions of tex t.

85-8-10. (Repealed by L. 41, 1st Spec. Sess., ch. 32, § 1, eff. July 1.
Repeal of this section was also apparently intended by L. 
41, ch. 72, § 5 , but reference therein was to nonexistent 
section 82-8-10 of the Revised Statutes of 1933.)

85—8-11. Medical Superintendent—Qualifications—Residence—Salary.
The medical superintendent must be a graduate in medicine, trained 

in psychiatry, with special training and institutional experience in the 
care and training of feeble-minded persons.

He must reside at or near the school and give his entire time and 
attention to promoting the best interests of the institution. His duties 
not specified in this chapter shall be prescribed by the commission.

The salary of the medical superintendent shall be fixed by the com
mission, according to standards established by the department of fi
nance. (L. 29, p. 102, §§ 14, 15. 17.)
it ifliory.

As amended by L. 41, ch. 72, eff. Ju ly  
]. which contained a section 2 which 
provided th at the person holding the 
position of im-dicid superintendent of 
the lUiih state training school nt the

other employee of sueh school ut suid 
lime, should continue in his employ

m ent in the same capacity and a t the 
sumc rate of compensation then effective 
ns to him without specific action upon 
the purl of the commission und might 
cimlimic in sueh employment subject to 
removal or discharge lit tiny lime th ere
a fter  by the commission at its d iscre
tion. Amendment changed lust liuru- 
graph o f text.
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85-8-12. Id. Powers and Duties.
The medirnl superintendent shall be the executive head of the school, 

with powers and duties as follows:
(1 ) To manage the training school, determine the treatment in, and 

prescribe and enforce the sanitary regulations thereof.
(2 ) With the approval of the commission, to appoint, control and 

remove the attendants, assistants and teachers and all other employees, 
and fix their compensation according to standards established by the 
department of finance.

(3 ) To prescribe, and enforce performance of, the duties of the at
tendants. assistants and teachers.

(4) To ascertain and timely report to the commission the amount, 
character and quality of provisions, fuel and clothing required for 
ench six months ending on the 1st day of June and December.

(5) With the approval of the commission to make any expenditures 
necessary in the performance of his duties, except for provisions, fuel 
and clothing.

(6) To take charge of all moneys found upon any feeble-minded per
son admitted to the school, and, with the approval of the commission, 
to make fair and equitable chnrges and collect them from all patients 
who arc able to pay, and account for all money so received to the 
commission.

(7) To keep a daily record of his official acts in the manner pre
scribed by the rules.

(8) To make up his annual accounts to the 1st day of July in each 
year, and, as soon thereafter as possible, to report a statement thereof 
and of the general condition of the school to the commission.

(9) He must estimate quarterly in advance the probable expenses of
the school and submit such estimate to the commission for considera
tion and approval. (L. 29, p. 102, §16.)
H istory. o f trustees” wherever used in tex t end

As amended l>y L. 41. ch. 72, cff. July muking other minor changes.
1, substituting "commission” for "board

85-8-13, Id. To Return Support Money Advanced on Death or Dis-

If, a t the time of the discharge of a person from the school, or after 
the death and burial of any person therein confined, there remains in 
the custody of the trustees or superintendent any money paid for the 
support or maintenance of such person, it must, upon demand, be re-

85-8-11. Id. Official Bond.
The medical superintendent shall execute an official bond for the 

faithful performance of his duties in such form and in such amount 
as may be determined by the department of finance.

charge of Patient.

paid. (L. 29, p. 102, §21.)

(L. 29, p. 102, § 18.)

umcmli'd by I.. 41, ell.
(Voss-n-fcrcnrcH,

i ’IT. Ju ly  OITieiul iMths und bunds, Title 66.
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85-8-15. Persons Who May Not Be Received Into School.
No feeble-minded convict or defective delinquent shall be received 

into the school, except such ns in the judgment of the superintendent 
may be benefited by training therein. (L. 29, p. 102, §20.)

85-8-16. Persons Who May Be Received Into School.
All feeble-minded persons who are residents of this stutc, whose de

fects prevent them from receiving proper instruction and training in 
the public schools, or whose defects prevent them from properly taking 
care of themselves, or who are a social menace, may be admitted to the 
school under such regulations and conditions as the board of trustees 
may provide. (L . 29, p. 102, §22.)

85-8-17. Admission to School— Application for.
An application in behalf of any person for whom admission is re

quested may be made in substantially the following form :
S t a t e  o p  U t a h

To the trustees of the Utah State Training School:
The subscriber ................................................................................................  of

.............................................................. in the county o f...........................................
respectfully represents that..................................................................................
residing i n ...................................................................................in the county of
........................................................................................... is feeble-minded and a
proper subject for a school for the feeble-minded: and therefore re
quests that s a id ........................................................................ be ndmitted as u
pupil to the school department of said school, and makes the following 
statement relative to the patient:

1. Se x ................................................... ; age.......................................... years;
birthplace of patient.......................................................................................... of
mother....................................................... of fa th er .............................................;
maiden name of mother............................................................................. ; name
of father........................................................................................................

I f  patient is foreign born, how long a resident in United States...........
.................................. How long a resident of U tah ............................................
Color............................................................................

2. Has the patient ever been an inmate of a school for the feeble
minded or other institution? I f  so, state when, where and for what 
length of tim e.............................................................................................................

3. What is the physical condition of the p a tie n t? .................................

4. Has the patient been physically injured? I f  so, when and to what
extent..................................................................................................................

5. Is the patient subject to epilepsy?..........................................................
6 . Is the patient cleanly in dress and personal h a b its ? ........................
7. Is the patient paralytic, violent, dangerous or destructive?...........

8 . Has or had the patient insane or feeble-minded relatives? I f so, 
state the degree of consanguinity, and whether pntcrnal or maternal.
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9. Last known address of patient................................................................
10. Names and post-office addresses of guardian and nearest rela

tives or friends..........................................................................................................
11. Does the patient or either parent own real estate or other prop

erty in Utah? I f so, where..................................................................................
12. Has the patient or either parent resided in any place in this state

five years continuously prior to this application? I f so, who, when and 
in what city or town.................................................................................................

I f  less than five years in Utah, where patient formerly resided, and 
for how long..............................................................................................................

13. Does the patient[’s] husband or cither parent receive a pension
from the United States government?................................................................

The applicant is unable to answer the above questions more fully.

Applicant.

(State relationship to patient.)
Said application must be accompanied by an affidavit in substantially 

the following form :
State of Utah, County o f.......................................................................................

I, the undersigned, a permanent resident o f ..............................................
County o f........................................................................................ State of Utah,
being duly sworn depose and say : that I am a graduate of a legally 
chartered medical school or college; that I have been in the actual 
practice of medicine for three years since said graduation and next 
preceding the making of this affidavit; that I am duly registered in ac
cordance with the provisions of the laws of Utah; and that within the
last five days, namely, on the......................... - .day o f....................................
19 .........I personally examined with care and diligence...............................
....................................................... a resident o f ....................................................,
County o f.......................................................................................State of Utah,
and as a result of such examination find that said........................................
.....................................................is mentally deficient and in my opinion is a
proper subject for the Utah State Training School.

............................................................................................. M.D.
Subscribed and sworn to before me th is...............................................day

o f.................................................................. 19 ...........

Notary Public.
Upon receipt of such application and affidavit the medical superin

tendent upon being satisfied that the person is a proper applicant shall 
receive such person into the school. (L. 29, p. 102, § 23 [1 ].)

83-8-18 . Id. On Physicians* Certificate— Temporary A dm ission- 
Discharge— Review of Superintendent’s Orders.

The board of trustees may, in its discretion, receive any feeble
minded person upon application being made therefor by the parent or 
guardian of such person, which application shall be accompanied by the 
affidavit of a physician, qualified as provided herein, stating that such 
person is deficient in mental ability, and that in the opinion of the
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physician he is a fit subject for said school. The physician who makes 
said affidavit shall have examined the alleged feeble-minded person 
within five days of his signing and making oath to the affidavit. The 
board of trustees may also, in its discretion, receive any person upon 
the written request of his parent or legal guardian, and may detain 
him for observation, for a period of not exceeding thirty days, to de
termine whether he is feeble-minded. Persons received by the school 
shall be classified by the superintendent. The superintendent may re
ceive pupils, and may at any time discharge any pupil or patient and 
cause him to be removed to his home. All orders for receiving or 
discharging patients shall be subject to review by the board of trustees.

(L. 29. p. 102, § 23  [2].)

85-8-19. Id. Application to District Judge.
Whenever it appears that any person within the county is so feeble

minded as to prevent him from receiving proper instruction and train
ing in the public schools, or to prevent him from properly taking care 
of himself, or that any person by reason of feeble-mindedness is a social 
menace, any person may file with the clerk of the district court of the 
county in which such person resides an application in form substan
tially as follows:

S t a t e  o f  U ta h

To the honorable judges of the district court in and for the county 
o f ........... .................................................................................................

The subscriber hereto....................................................................................... of
..............................................................in the county o f .........................................
respectfully represents, t h a t ............................................................................re
siding in...................................................................................... in the county of
........................................................is feeble-minded and a proper subject for
custody in the Utah State Training School; and therefore prays that
said................................................................................may be committed to the
Utah State Training School; and makes the following statement relative 
to the patient:

1. Sex ................................... ; age............................................  years; birth
place of patient....................................................................................................   of
mother......................................................... of father............................................. ;
maiden name of mother........................................................................................;
name of father............................................................................................................
I f  patient is foreign born, how long a resident in the United States
.................................................................................... How long a resident of
Utah.........................................................................  Color .....................................
Occupation...........................................................  Single, married, widowed,
divorced...................................................................................................

2. Has the patient ever been an inmate of a school for the feeble
minded, or other institution? If so, state when, where and for what 
length of time............................................................................................................

3. What is the physical condition of the p a tie n t? .................................

4. Has the patient been physically injured? I f  so, when and to what 
extent..........................................................................................................
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5. Is the patient subject to epilepsy? ..............................
6. Is the patient cleanly in dress and personal habits?.

7. Is the patient paralytic, violent, dangerous or destructive?.

8. Has or had the patient insane or feeble-minded relatives? I f so, 
state the degree of consanguinity, and whether paternal or maternal

9. ( I f  a woman) lias she ever borne ch ildren?......................................
................................................. IIow long since the birth of her last child?

10. Last known address of patient................................................................
11. Names and post-office addresses of guardian and nearest relatives

or friends.....................................................................................................................
12. Does the patient, husband, either parent or any child of the pa

tient, own real estate in Utah? If so, where..................................................
13. Has the patient, husband or either parent of the patient, resided

in any place in this state five years continuously? I f  so, when, who 
and in what city or town........................................................................................

I f  less than five years in Utah, where patient formerly resided, and 
for how long...................................................................................................

14. Does the patient, husband or either parent of the patient, receive
a pension from the United States government?............................................

The applicant is unable to answer the above questions more fully.

Applicant.

State relationship to the patient.
Subscribed and sworn to before me th is...............................................day

Notary Public.
Upon receipt of such application, duly signed and verified, the clerk 

of the district court shall present the same at the earliest date, and the 
judge of the district court shall direct the issuance of a warrant to the 
sheriff o f the county to produce the person described in such applica
tion before the court forthwith for examination.

(L. 29, p. 102, § 23  [3 ].)

85-8-20. Id. Examination Before Judge.
When the person is taken before the judge, subpoenas must issue to 

two or more witnesses, best acquainted with such feeble-minded person, 
to appear and testify at the examination. The judge must also require 
at least one duly licensed graduate in medicine to appear and attend 
such examination. (L. 29, p. 102, §§ 24, 25.)

85-8-21. Id. By Physicians.
The physician or physicians must heur the evidence, nnd make a 

personal examination of the patient. (L. 29, p. 102, §27 .)
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85-8-22. Id. Physicians’ Affidavit.
Each physician, after hearing the evidence and making the examina

tion, must, if  he believes such person to be so feeble-minded as to be 
unable to receive the proper instruction and training in the public 
schools, or to properly care for himself, or to be in such condition ns to 
constitute a social menace, make an affidavit in form as follows:
State of Utah, County o f......................................................................................

I, the undersigned, being duly sworn depose and say ; that I am a 
graduate of a legally chartered medical school or college; that I  am 
duly registered in accordance with the provisions of the laws of Utah; 
and that within five days prior to my making this affidavit, namely on
the.......................................... day o f .................................................... . 19.........I
personally examined with care and diligence..................................................
..............................................a resident o f .................................................. County
o f........................................................................... . State of Utah, and as a re
sult of such examination find that said ..........................................................
is mentally deficient and in my opinion is u proper subject for the 
Utah State Training School.

..................................................................... M.D.

of

(Permanent address of physician)
Subscribed and sworn to before me this...............................................day
............................................................19 .............

Notary Public. 
(L. 29, p. 102, § 28.)

85-S-23. Id. Order of Commitment.
The district judge, after such examination and the making and filing 

of such affidavit, if  he believes the person to be so feeble-minded as to be 
unable to receive the proper instruction and training in the public 
schools, or to properly enre for himself, or by reason of feeble
mindedness, to be a social menace, must make an order that such person 
be confined in the Utah state training school. (L. 29, p. 102, § 29.)

85-8-24. Id. Warrant of Commitment.
The warrant of commitment, proceedings thereon, nnd return 

thereof, shall be, as near as may be, as provided for insanity matters in 
chapter 7 of this title. (Code Report.)

CHAPTER 9

STATE PRISON [CONVICT-MADE GOODS]

8 5 -  9-1 . Purposes and Uses.
8 6 -  9-2 , Board a t  Corrections.
8 6 -9 -3 . [Id.] Members to Give Bond.
8 5 -  9 -4 . Id. Power to Sue and Con

tract.
86 - 9 -5 . [Id .] Compensation.

8 5 - 9-6, OITicors' o f Prison Enumer
ated.

86- 9 -7 . Warden —  Appointment —
Term —Q ualifications. 

85 -9-8 , Parole Agents— Appointment
— Duties.
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86 -9-9 . Overseers o f Prison Labor—  
Appointment.

86-9-10 . Deputy Wurdcn and Other 
Officers— Appointment. 

86-9-11 . Warden —  Residence —  
Duties— Bond.

86-9-12 . Id. To Keep D aily Jou rn il. 
86-9-13 . Id. General Duties.
86-9-14 . Id. To Post C ertain Provi

sions o f Penal Code.
85 - 9 -16. Id. To Cover Funds Into

S ta le  Treasury.
86 - 9 -10. Id. To T ak e Chargo o f Con

victs’ Personal Property. 
86-9-17 . Clerk— Bond.
86-9-18 . Id. Duties.
86-9-19 . Prison Physician— Duties. 
86-9-20 . Id.
86-9-21 . R igh t o f V isitation in Board 

o f  Corrections.
85 - 9 -22. Officers and Employees—

Salaries— Perquisites.
86 - 0 -23. Conduct D isqualifying Mem

bers o f Board and Officers. 
86-9-24 . M eetings o f  Board of Cor

rections—Jou rn al.
86-9-25 . Classification of Prisoners—  

General Duties o f  Board. 
86-9-20 . Food and Clothing of Prison

ers.
86-0-27 . Reports o f the Operation of 

Prison.
86-9-28. Register o f Fucts Relating to 

E ach  Prisoner.
86-9-29. Employment of Prisoners in 

and About Prison.
86-9-30. Recommendations to Board of 

Pardons.
85-9-31 . Prison Labor— N’o t to In ter

fere  with Private Entor-

85-9-32 . Id. For State  Departments 
and Institutions.

85 - 0 -33. Id. F o r Irrigation Works.
86 - 9 -34. Id. E arn in gs of Prisoners.
85 - 9 -35. Id. Convicts to Bo Kept

Employed— E ig ht Hours a 
D ay's Work.

86 - 0 -36. Religious Belief and E x er
cises Not to Be Denied. 

86-9-37 . Separate Cells for Prisoners. 
86 -0 -38 . Duties o f Guards and Keep

ers— Penalty for Breach. 
86-9-39. Punishm ent o f Convicts. 
85-9-40 . Officers M ay Defend Selves 

nnd Prison Property and 
Prevent Escapes.

85-9-41 . Use o f Liquors and Drugs 
Forbidden.

85 - 9 -42. Records o f Prison— Care and
Use— Distribution of Re
ports.

86 - 9 -43. Economy to B e Practiced. 
86 -9 -44 . Audits o f Accounts.
86-9-45 . Id. In Case of Vacancy in

Office o f Warden.
86-9-46 . Delivery ot Prisoners to 

Prison —  Sheriff's E x-

85 -9 -47 . Id. Exchange of Credentials 
by W arden and Sheriff.

8 5 -  9 -46 . Correspondence by or to P ris
oners— Penalty.

8 6 -  9 -49 . R ight o f  E ntry  Into Prison. 
86 -9 -5 0 . Visitors— F e e ; Disposition. 
85 -9 -51 . Prison School.
85 -9 -52 . Prison Library.
85 -9 -6 3 . Disease and Epidemics— Re

moval o f Prisoners.
85 -9 -54 . F ire— Removal of Prisoners.
8 5 - 9 -65 . Id. R epair o f Buildings De

stroyed.
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8 5 - 9 -57 . Escapes— Rew ards; Payment.
8 6 - 9 -58 . Aid to Convicts on Discharge. 
86 -9 -69 . Use o f  Prison Labor on State
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L . 1937. ch. 122; efT. Mar. 10. 

Department o r  A dult P robation 
and P arole

8 5 - 9-CO. Departm ent of Adult Parole
and Probation.

8 6 - 0-C1, Board of Correction to Man
age.

8 5 - 9 -62 . Offices.
8 6 - 9 -63. Organization— Assistants. 
85 -9 -04 . Meetings.
85-9-C 5. By-laws, Rules and Rogula-

85-0-CG. Standards o f Personnel— E x 
am inations.

85 -9 -67 . Compensation of Employees. 
U5-9-68. Parole and Probation Dis

tricts.
85 -9 -69 . Custody o f Probationers. 
85 -9 -7 0 . Clinics.
8 5 -  9 -71 . Court Records to Be Certified

to Department.
86 - 9 -72 . Records of Board of Pardons

Certified to Department. 
86 -9 -73 . Agents to Have Powers of 

Peace Officers.
8 5 -  9 -74. Inform ation as to and Copy

o f Complaints Sent to  De
partment.

86 - 9 -76 . Criminal Identification Bu
reau Records.

85 -9 -7 0 . Contributing to Delinquency 
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8 5 -  9 -77. Violating Term s of Proba
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86 - 9 -78 . Violating Term s o f Parole.
85 - 9 -79 . Conflicting Acts Repealed.
86 - 0 -80 . Effective Date.
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86 -9 -83 . Short Title.
86 -9 -84 . Effective Date.
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L. 1933, ch. 67; eff. Ja n . 19. 1933. 
Convict-Made Goods T ransported 

I nto Utah

8 5 - 9 -85. Subject to Stnte Regulations.
8 6 -  9-86. Effective Date.

I.. 1933, eh. 6H; e(T. Mar. 21. 
S ai.k of Convict-Made Goods 

on Open Market 
85 9-87. Sale Forbidden,
85 P-88. Goods to Be Labeled. 
85-9-89. “Open M arket" Defined.
85- 9-90. Violation, n Misdemeanor.
86- 9 -91. Effective Date.

History of act. This chapter was R. S. 1898, Title til, Ch. 9, p. 60G; Comp. 
Laws 1907, Title 74, Ch. 10, p. 810.

85- 9- 1. Purposes and Uses.
The state prison shall be for the confinement of convicts lawfully 

sentenced thereto. Convicts sentenced to the state prison by any United 
States court may be received and there kept in pursuance of their 
sentences upon such terms as the board of corrections shall approve.

(C. L. 17, §§ 5444, 5473.)
Comparable provision*).

Cal, Penal Code, § 2901 (wardens of 
Htate prisons to receive persons sentenced 
to imprisonment in state prison); §2902 
(and to receive crim inals sentenced to 
state prisons by authority of the United 
S tates).

Idaho Code. §20-101  (requiring main
tenance o f penitentiary a t  Boise C ity); 
§ 20-102 (under control, direction ami 
management o f board of s la te prison 
commissioners, consisting of governor, 
secretary o f state, and attorney-general).

Iowa Code 1939, § 3287 (conferring 
upon board of control o f state institu
tions full power to contract for, manage, 
control and govern, in ter alia, women’s 
reform atory, men's reformatory, state 
penitentiary).

Mont. Rev. Codes, § 12434 (conferring 
supervision of ull m atters connected with 
slate prison upon board o f state prison 
commissioners, consisting of governor, 
secretary of state, and uttorncy gen
eral).

Cross-references.
Constitutional provision. Const. Art. 

X IX , § 2; land grant, Enabling Act, § 12; 
offenses punishable by confinement in 
state prison, 103-1-13; place of execu
tion of death penalty, io&-37-17; per
son of prisoner under protection of law, 
103-1-38.

Decisions from other jurisdictions.
—  California.

Order of rcmovsl from office of mem
bers o f sta le bourd o f prison directors 
was affirmed, in view of sufficiency of 
evidence supporting finding thut the 
board had constructive knowledge, urn!

85-9-2. Board of Corrections.

therefore became responsible for per
m itting guards of San Quentin slate 
prison to udministor corporal punish
ment contrary to luw upon many prison
ers over a period o f several months. 
O’Brien v. Olson, 42 Cal. App. 2d 449, 
109 I*.2d 8,

It whs within the power of the legis
lature, and was not a violation of Const. 
Art. I, § 17. prohibiting cruel and un
usual punishments, to  provide for the 
punishment of convicts |iy solitary con
finement. Stnte v. Cahill. 190 Iowa 486, 
194 N\ W. 191.

I'luinliff held nut entitled to recover 
dumages nguinst warden of state peni
tentiary for breach of contruct, entered 
into by plaintiff with superintendent of 
chair department o f the penitentiary, 
whereby the lutter ordered from plain
tiff certain m aterial to  be used in the 
manufacture of chairs. Henry Qucll- 
mnlz Lumber & M anufacturing Co. v. 
Ilollowrll, 198 Iowa 722, 200 N. W. 177.

Petitioner seeking by habeas corpus 
to procure his release from the depart
ment for the criminal insane a t the 
men's reformatory to which ho had been 
previously legally committed, on the 
ground that he was restored to sanity, 
held to have had the burden of estab
lishing his sanity. Molesworth v. Bnu- 
riiel, 198 Iowa 1293. 201 N. W. 41.

A. L. R. notes.
Validity of slulutc empowering ad

ministrative officials to transfer to 
penitenlisiv inmate o f reformatory, 95 
A. I.. R. 1155.

The government and control of the state prison and its affairs shall 
be vested in a board of corrections which shall consist of the governor,
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ex oilicio, and three resident citizens of the state, appointed by the 
governor, not more than two of whom shall be of the same political 
party. Each appointive member of the board shall hold office for six 
years and until his successor shall be appointed and qualified: provided, 
the term of the first appointee shall terminate on the first Monday in 
March, 1939, the term of the second appointee shall terminute on the 
first Monday in March, 1941, und the term of the third appointee shall 
terminate on the first Monday in March, 1943. In January, 1939, and 
biennially thereafter the governor with the consent of the senate shall 
appoint one member for the term of six years. (C. L. 17, § 5445.)
History. CrnsM-rvfrrenccs.

As amended by L. 37, ch. 120. off. Under Const. Art. V II, § 13, the state  
Mur. 10. making various changes in tex t prison commissioners supervised the 
ond ridding proviso. prison “ until otherwise provided by law .”

85-9-3 . [Id.] Members to Give Bond.
Each appointive member of the board shall qualify by taking the 

constitutional oath of office, and by giving bond to the state of Utah 
in such form and in such amount as shall be determined by the depart
ment of finance conditioned for the faithful performance of his duties.

(C. L. 17, § 5446.)
History. Cross-references.

As amended by L. -II, 1st Spec. Sean., Constitutional oath, Art. IV, § 10; of- 
eh. 33, off. Ju ly  1, milking niatcriul liritil oaths and bonds, Title 06. 
chnngc in text.

85-9—1. Id. Power to Sue and Contract.
The board of corrections may contract and be contracted with, and 

may sue and be sued, in alt matters concerning the state prison.
(C. L. 17, § 5447.)

1. Conveyance i f  certain land to S ail 
l.akc City.

L. 3!>, ch. 130, cff. Fel>. 2H, ratified an 
agreement entered into in 1325 between 
the board o f corrections und Sa lt I-uke

City und authorized the board of cor
rections to convey to Salt Lake City a 
ct-rLuin truct of land upon payment of 
(lie purchase price thereof.

85-9-5 . [Id.] Compensation,
The members of the board of corrections, except the governor, shall 

each receive ten dollars per diem as compensation for their actual time 
and services on the board of corrections; provided, that no board mem
ber shall receive more than $25 per month plus their actual and reason
able expenses incurred in the performance of their official duties, the 
accounts for which verified by oath shall be paid out of money in the 
stale treasury not otherwise appropriated. (C\ L. 17, § 5448.)
History.

As umemled I. 
I I ,  milking niuli

17, eh. 121, cff. Muy 
•hunges in Icx l.

85-9-6. Officers of Prison Enumerated.
The officers of the state prison shall consist of a warden, who shall 

be the principal keeper, one deputy warden, one clerk, who shall also be 
a keeper, one physician and surgeon, a matron, and as many keepers 
and guards as the warden and the board may deem necessary. Each of
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said officers, before entering upon the duties of his office, shall take and 
subscribe the constitutional oath, and file the same with the secretary of 
state. (C. L. 17, §6440.)
CroHn-reference*. ofTWirs ami guards exempt from jury

Constitutional oath, Const. Art. IV, servin'. 4S-0-10.
$ 10; pensions for prison guurds, 71-2;

85-9-7. Warden—Appointment—Term—Qualifications.
The board shall appoint the warden, who shall hold office during its 

pleasure. He shall possess the ability and qualifications necessary to 
successfully carry on the industries of the prison, and shall be a person 
who has the executive ability essential to the proper management of the 
officers and employees under his jurisdiction, and to enforce and main
tain proper discipline in every department. (C. L. 17, § 6450.)

H5-9-K. Parole Agents— Appointment—Duties.
The board may appoint some suitable and discreet person as parole 

agent for the state, to serve at its pleasure, whose duties shall be pre
scribed by the board. The parole agent shall have all the powers that 
guards, peace officers and sheriffs now possess, to be exercised any
where within the state. When not on duty away from the state prison 
the parole agent shall perform the duties of a guard or such other 
duties as he may be directed to perform by the warden relating to the 
affairs of the state prison or prisoners. (C. L. 17, § 5451.)

85-9-9. Overseers of Prison Labor— Appointment.
The board may appoint persons having the necessary practical knowl

edge to be overseers of such work as may be established, when in its 
judgment such appointments will promote the efficiency of the prison 
labor. (C. L . 17, § 5449.)
85-9-10. Deputy Warden and Other Officers— Appointment.

The deputy warden and all other officers and employees of the prison 
shall be appointed by the warden, subject to the approval of the board, 
and shall hold their offices at the pleasure of the warden and the board.

(C. L. 17, § 5452.)
85-9-11. Warden— Residence— Duties— Bond.

The warden shall reside at the prison in apartments to be assigned 
to him by the board. He shall be in constant attendance at the prison, 
except when absent on some necessary duty or when ill, in which case 
his duties during his absence or illness shall be performed by the 
deputy. In no case shall the warden and deputy warden be absent 
from the prison at the same time. Before entering upon the duties 
of his office the warden shall execute to the stute a surety bond in such 
amount and in such form as shall be determined by the department 
of finance, conditioned that he will faithfully account for all money 
and property that may come into his hands by virtue of his office and 
perform all the duties incumbent upon him as such warden according 
to iaw. (C. L. 17, § 6453.)
History. Onstt-referenees.

As amended by L. 41, lB t Spec. Scss., Worden to furnish information to 
eh. -13, i'lT, Ju ly  1, rew riting last sen- hoard of pnrdons, 07-0-9 . 
tcnce of text.
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85-9-12. Id. To Keep Daily Journal.
The warden .shall keep a daily journal of the proceeding* of the 

prison, in which he shall note every infraction of the rules and regula
tions of the prison by any oflicer or guard thereof which shall come to 
his knowledge, and he shall make a memorandum therein of every com
plaint made by any convict of cruel or unjust treatment by any oflicer 
of the prison or of n want of good and sufficient food or clothing; also 
of every infraction of the rules and regulations of the prison by any 
prisoner, naming him nnd specifying the offense; and also what punish
ment, if any, shall have been inflicted and the extent thereof. The 
journal shall be laid before the board at every regular meeting, und 
at every special meeting when demanded. (C. L. 17, § 5454.)

85-9-13. Id. General Duties.
It shall be the duty of the warden under the rules and regulations 

adopted by the board for the government of the prison:
(1) To exercise general superintendence over the government, dis

cipline and police of the prison, and to superintend all the business af
fairs thereof.

(2) To give necessary directions to all inferior officers, keepers and 
guards, and to ascertain whether they have been careful and vigilant 
in their respective duties.

(3) To examine daily into the state of the prison, and the health, 
conduct and 9afe-keeping of the prisoners.

(4) To use every proper means to furnish employment to the pris
oners most beneficial to the state and best suited to their several 
capacities.

(5) To superintend any manufacturing ami mechanical business that 
ma.v be enrried on by the state within the prison; to receive the arti
cles manufactured, and sell and dispose of the same for the benefit of 
the state.

(C) To take charge of the realty attached to. and of the personalty 
belonging to, the prison.

(7) To inquire into the justice of any complaint made by any of 
the convicts relative to their food, clothing or treatment.

(8) To be, under the direction of the board, the custodian of ap
propriations made by the legislature and drawn from the state treas
ury, and of all funds belonging to the prison and arising from the 
labor of the convicts or the sales of manufactured articles.

(9) Generally to have charge of all departments of the prison nnd its
officers as the executive head thereof. (C. L . 17, § 5455.)
I. Establishment of garm ent factory, to contravene subdivision (4) o f this

Resolution of hoirnl of correction with section. Pollock v. MnUov, ft! U. 377, 
respect to establishment o f a  garment 22i> P. 1 Hit. 
factory within walls of prison held not

83- 9- 14. Id. To Post Certain Provisions of Penal Code.
The warden shall cause to be posted and maintained in conspicuous 

places outside and within the buildings and upon the grounds of the 
state prison, and at and near any camp where convicts arc at work, 
copies of section 103^18-2, 103-48-7, 103-7-11 nnd 103-7-12.

(C. L. 17, §7973.)
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85-9-15. Id. To Cover Funds Into Stale Treasury.
At the end of each month the warden shall cover into the state treas

ury all moneys received by him from every source by virtue of his of
fice, together with an itemized statement, on oath, that the said state
ment is true and complete in detail of the moneys so received, which 
money shall be placed by the state treasurer to the credit of the main
tenance account of the state prison. (C. L. 17, § 5456.)

85-9-16. Id. To Take Charge of Convicts* Personal Property.
The warden shall take churge of any property which a convict may 

have about his person when received ut the prison. Money so taken 
shall be placed in the prison accounts to the credit of the convict from 
whom it i9 taken. Other property, if of any value and not of a perish
able nature, shall be kept by the warden und returned to the convict 
when he shall be discharged, or it shall be delivered to his legal repre
sentatives in case of his death before being released; provided, that if 
no legal representative shall demand such property within two years 
after the death of the convict, the whole of it shall become the property 
of, and be applied to the use of. the state. (C. L. 17, § 5457.)

85-9-17. Clerk— Bond.
The clerk of the prison, before entering upon the duties of his 

office, shall execute n bond to the state in such form and in such 
amount as shall be determined by the department of finance, condi
tioned that he will keep a true, honest and faithful record of the ac
counts of the prison, nnd pay over all moneys that may come into his 
hands as such clerk, and will faithfully discharge all the duties of 
such office as prescribed bv law and the rules and regulations of the 
prison. (C. L. 17. § 5458.)

lltMlory. < runs-refcr^nceN.
As smn-mli'd by I.. 41, 1st Spec. Sess., Official oaths ami bonds. Title (15. 

oh. Tl. cIT. July 1. chanjrinir tex t after

85-9-18. Id. Duties.
It shall be the duty of the clerk of the prison:
(1) To attend at the prison daily during business hours, unless by 

the direction of the board or the warden he i9 otherwise engaged in 
transacting business on uccount of the prison.

(2) To keep the books and accounts of the prison in such p- .nner 
ns to clearly exhibit all financial transactions relating to it; to also keep 
a register of convicts, in which shall be entered in alphabetical order 
the name of each convict, the crime of which he is convicted, the date of 
his conviction, term of sentence, from what county, and by what court 
sentenced, his plucc of nativity, age, occupation, complexion, stature, 
number of previous convictions, and whether previously confined in a 
prison in this or any other state, together with when and how he was 
discharged. The board or warden may require such additional facts 
to be stated on the register as may be deemed proper.
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(3) To do all such clerical work us may be required of him by the 
board or warden relating to the affairs of the prison.

(C. L. 17, § 5459.)
Crown-references,

Ci'iimnul iik'nlifk'Ution, Title 22.

85-9-19. Prison Physician— Duties.
It shall be the duty of the prison physician:
(1) To attend at all times to the wants of sick convicts, whether 

in the hospitul or in their cells, and to give them all necessary medical 
attention.

(2) To examine weekly, in company with the warden, the cells of the 
convicts for the purpose of ascertaining whether they are kept in a 
proper condition ns to cleanliness and ventilation, and, if they are not 
so kept, to point out to the warden the deficiencies and report the same 
monthly to the board of corrections.

(3) To prescribe the diet of sick convicts, and his directions in re
lation thereto shall be strictly followed; and to be present at and super
intend all corporal punishments which may be inflicted in the prison.

(4) To keep a daily record of all ndmissions to the hospital, and of 
cases treated in the cells or elsewhere, including the prisoner's sex, 
color, nativity, age, occupation, habits of life, crime, period of entrance 
and discharge from the hospital, and the nature of the disease.

(5) To make a yearly report to the board of the sanitary condition 
of the prison during the year, which report shall also contain a con
densed statement of the information contained in his daily record.

(6) To make such other reports as the board or warden may from
time to time require. (C. L. 17, § 5460.)

85-9-20, Id.
It shall be the duty of the physician, in case any convict claims to be 

unable to labor by reason of sickness, to examine such convict, and if 
it is his opinion upon examination that the convict is unable to labor, he 
shall immediately certify such fact to the warden. Such convict shall 
thereupon be relieved from labor, and admitted to the tospitai or placed 
in his cell or elsewhere for medical treatment ns the physicinn shall di
rect, having due regard for the convict's safekeeping. Such convict 
shall not be required to labor so long as in the opinion of the physician 
his disability continues, but whenever the physician shall certify to the 
warden that such convict is sufficiently recovered to be able to labor, the 
convict shall be required to labor. (C. L. 17, § 5461.)

8,5—9-21. Right of Visitation in Board of Corrections.
It shall be the duty of the warden and other officers of the prison, 

whenever requested, to admit the board of corrections or any member 
thereof into any part of the prison; to exhibit to it or any member, on 
demand, all the books, papers, and accounts pertaining to the prison or 
to the business, government, discipline or management thereof, and to 
render the board every facility to enable it to discharge its duties.

(C. L. 17, § 5463.)
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85-9-22. Officers and Employees— Salaries— Perquisites.
The salaries of all officers and employees of the state prison shall 

be fixed by the board of corrections, in accordance with salary stand
ards adopted by the department of finance and shall be paid monthly 
at the office of the prison. The warden shall, in addition to his salary, 
be allowed the use of house, fuel, lights and provisions for his family 
and for guests who visit him on business connected with the prison; 
and any officer of the prison may in the discretion of the hoard be al
lowed the use of a house or an apartment free of rent. No officer or 
other person employed in or about the prison shall be permitted to 
receive in any way perquisites, emoluments or supplies for himself or 
his family from the prison other than the compensation allowed by the 
board. The board may, if it deems it in the interest of the prison, 
require the keepers, guards, and such of the employees as it may desig
nate, to be lodged, and messed or boarded, in the prison, and for that 
purpose may furnish lodging rooms in a plain and substantial manner, 
and supply provisions from the prison stock, which shall be cooked and 
prepared by the labor of convicts and served at such times, on such 
terms And in such places as the board may direct. (C. L. 17, § 5464.) 
Mfstory.

As iimi'iiiloil liy L. 41. 1st Spec. Scss., 
eh. :t:t, |.ff. Ju ly  1. nddintr clause after 
"conectioivs” in second line of tex t.

85-9-23. Conduct Disqualifying Members of Board and Officers.
No member of the board shall be warden of the prison, or be con

cerned in the business thereof, or hold any other appointment or place 
connected with the prison, and no person shall be appointed a member 
of the board, warden, deputy warden or clerk, or to any other employ
ment in the prison, who shall be personally interested, directly or in
directly, in any kind of business carried on in the prison. No member 
of the board and no officer of the prison shall employ the labor of any 
convict upon any work in which he shall be personally interested. 
Should any officer be or become in any manner personally interested in 
any contract foi* furnishing provisions, clothing or other things fo r the 
use of the state prison, or be or become in any manner personally in
terested in any contract for the construction of buildings of any kind, 
or in any way connected therewith, or for furnishing material o f any 
kind for the construction of such buildings, such officer shall be re
moved from office and shall forfeit any interest he may have in such 
contract. (C. L. 17, § 5465.)

85-9-24. Meetings of Board of Corrections—Journal.
The board shall meet at the state prison bimonthly, and as much 

oftrner as the proper control and management thereof may require. A 
majority of the members of the board shall constitute a quorum for the 
transaction of business. For a meeting held for the appointment or 
removal of the warden, or any business relating thereto, at least ten 
days' notice in writing to each member shall be given by the chairman 
or secretary of the bonrd, stating the object of the meeting. All orders 
and resolutions of the board shall be entered in its journal. The gover
nor shall be chairman of the board. The clerk of the prison shall act



as its secretary and shall attend and keep regular minutes of its pro
ceedings. Alt rules and regulations adopted by the board shall be 
recorded in a book kept at the ollice of the prison for that purpose, and 
shall be signed by the members of the board. It shall be the duty of 
the board to make and adopt all such general rules for the government 
and discipline of the prison ns it may deem expedient, and from time 
to time change and amend the same. (C. L. 17, § 5467.)

85-9-25. Classification of Prisoners— (General Duties of Board.
It shall be the duty of the board to classify the prisoners into three 

grades, as follows: In the first grade shall be included those appearing 
to be corrigible or less vicious than the others and likely to obey the 
laws nnd maintain themselves by honest industry after their discharge; 
in the second grade shall be included those appearing to be incorrigible 
or more vicious, but so competent to work and so reasonably obedient 
to prison discipline as not to seriously interfere with the productiveness 
of their labor, or of the labor of those with whom they may be em
ployed; in the third grade shall be included those who are incorrigible, 
or so insubordinate or so incompetent, otherwise than from temporary 
ill health, as to seriously interfere with the discipline or productiveness 
of the labor of the prison. The board shall also make and adopt rules 
for the separation and classification of prisoners, for their promotion 
and reduction from one grade to another, and from time to time change 
and amend the same as circumstances may require. In making such 
rules and regulations the board shall, as far as practicable and consist
ent with the discipline of the prison, adopt such as shall in its judgment 
best conduce to the reformation of the convicts. A printed copy of the 
rules and regulations shall be furnished every officer and guard at the 
time he is appointed and sworn, and so much thereof as relates to the 
duties and obligations of the convicts shall be posted in a conspicuous 
pluce in each cell and shop, and such rules shall, so far as practicable, 
be written or printed in a language known to the convict occupying the 
cell. The board shall at its regular meetings exnmine all the different 
departments of the prison; and inquire into all matters connected with 
the government, discipline and policy thereof, and the punishment and 
employment of the convicts therein confined. It shall examine the 
books, accounts and vouchers of the warden and clerk, the money, the 
purchases and sales of articles provided for the prison, or sold on ac
count thereof, nnd ascertain whether or not the convicts are properly 
fed. clothed and governed. The board shall also inquire into any im
proper acts which may be alleged to have been committed by the warden 
or any other officer or employee of the prison, and for that purpose may 
issue subpoenas to compel the attendance of witnesses and the produc
tion of books, papers and writings before the board, and the board may 
examine any witnesses produced before it. on oath to be administered 
by the chairman of the board, or in his absence by some other member 
thereof. (C. L. 17, §6468.)

85-9-26. Food and Clothing of Prisonern.
The board may make such regulations in regard to the food, rations, 

clothing and bedding of the convicts as the health, well-being and cir-
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cumstunces of each muy require; but all diet, rations, clothing, beds and 
bedding shall be plain, of good quality and in sufficient quantity for the 
sustenance ami comfort of the convicts, (C. L. 17, § 5469.)

85-9-27 . Reports of the Operation of Prison.
The board shall annually, and oftencr if it deems it necessary, re

quire reports from the warden and other officers of the prison in re
lation to all matters connected with the management, business, disci
pline, money and property thereof, and the condition, conduct and em
ployment of the convicts confined therein. The biennial reports of the 
board to the governor and legislature must show the whole number of 
convicts in the prison, and the whole number received during each of 
the two years, with the names of the counties whence they were re
ceived, and the crimes of which they were convicted, together with the 
number of those who shall have died or escaped, been discharged, or 
pardoned, and such other facts and suggestions as will fully exhibit the 
entire workings of the prison during the two preceding years.

(C. L. 17. § 5470.)

85-9-28 . Register of Facta Relating to Each Prisoner.
The board shall cuuse to be entered from time to time in a register 

such facts respecting each prisoner received into the prison as can be 
ascertained, of parentage, and of early social influence seeming to indi
cate his constitutional and acquired defects and tendencies; and, based 
upon these, an estimate of the character of the prisoner and the beat 
plan of treatment. Upon such register shall also be entered from time 
to time minutes of observed improvement or deterioration of character, 
and notes as to methods of treatment employed, and all orders or altera
tions affecting the standing or situation of the prisoner, and any facts 
of personal history which muy be brought to the knowledge of the board 
affecting the question of the final release of the prisoner or his parole.

(C. L. 17, § 5471.)

85-9 -29 . Employment of Prisoners in and AIhiuI Prison.
The warden may employ, under such regulations ns the board shall 

adopt, convicts in the erection or repair of the buildings or walls of the 
prison, and in the operation and maintenance of the prison.

(C. L. 17, §5472.)

85-9-30 . Recommendations to Board of Pardons.
The board of corrections, upon the request of the board of pardons, 

shall, in the case of an application of a convict or of an ex-convict to be 
restored to his civil rights, furnish the board of pardons with a state
ment of such person’s deportment during his imprisonment; and it may 
at all times make whatever recommendations to the board of pardons it 
shall believe proper respecting such rights. ((’. L. 17, § 5474.)
Crosa-refercntes.

Bounl of pimlons, Title fi7.

85-9-31 . Prison Labor— Not to Interfere with Private Enterprise.
It shall be the duty of the board of corrections to meet at least once 

in six months to determine what lines of productive labor shall be pur-
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sued in the prison, and in so determining the board shall select diversi
fied )ine3 of industry so as to interfere us little as possible with the 
same lines of industry carried on by citizens of this state. No contrnct 
shall be made for the labor of prisoners confined in the state prison, 

warden under rules and regulations 
(C. L. 17, § 5475.)

but they shall be employed by the 
established by the board. 
Oo8H-r«fcrenceH.

Constitution!)! provisions. Art. XVI, 
§ :l. Art. X IX , § Art. XX, § 1 ;  mile 
of convict-made (roods, 86 -9-87  ct auq.j 
importation, 85-9-86 ; employment at 
statu training school, 85 -8-6 .

1. Validity of contracts of board.
Contract between board of corrections 

and manufacturer providing th at latter 
would install certain machinery in 
prison and provide m aterials, and for
mer would sell goods manufactured in 
prison by convict labor in excess of 
whut was needed for state institutions,

whs not a contract for sale of goods, but 
rather was contract for prison labor, 
and hence, was void. Price v. Mnbey, 
92 U. 199. 218 P. 724.

2. Establishment of garment factory.
Resolution of board of corrections with 

respect to establishment o f a garm ent 
factory within walls o f prison, held, not 
to contravene th is section. Pollock v. 
Mnbey, 09 U. 977, 229 P. 189.

A. I.. It. notes.
Impairment of obligation of convict 

labor contracts, 9 A. L. R. 1971.

83-9-32. Id. For State Department* and Institutions.
The board shall be required to employ as many prisoners as arc neces

sary in making articles for the various state departments and institu
tions, as far as practicable, who shall pay the market price of all 
articles furnished. (C. L. 17, § 5476.)

83-9-33. Id. For Irrigation Works.
For the purpose of reclaiming state lands by irrigation, and for the 

purpose of furnishing public work for convicts confined in the state 
prison, the board of corrections may locate and construct, in the name 
of and for the use of the state, ditches, canals, reservoirs and feeders, 
for irrigating and domestic purposes, and to that end muy use labor of 
persons confined ns convicts in the state prison. (C. L. 17, § 5477.)

83-9-34. Id. Earnings of Prisoners.
The board muy adopt rules for crediting to deserving prisoners some 

portion of their earnings: to unmarried prisoners, not to exceed ten per 
cent of their net earnings, to be paid to them on discharge; and to mar
ried prisoners, not to exceed twenty-five per cent of their net earnings, 
to be paid to their families, if living in this state and shown to be de
pendent upon them for support. If married prisoners have not resi
dent families so dependent, they are to be credited with the same 
amount as unmarried prisoners, and paid the same on discharge.

(t\ L. 17, § 5478.)

85-9-35. Id. Convicts lu Be Kept Employed— Eight Hours a Day’s 
Work.

All convicts not confined in solitude for misconduct in the prison 
shall Q9 far as practicable be kept constantly employed at hard labor on 
the average for not less than eight hours a day, Sundays and holidays 
excepted, unless incapable of laboring by reason of sickness or other 
infirmity. <C. L. 17, § 5481.)
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Cross-reference*.
Holidays, TiU c 117; eight-hour luw, 

49-3.

1. Convict labor.
Under this section und 106-37-7. 

officers o f state charged with the govern

ment nml control o f state prison have 
duty to provide, i f  possible, means liy 
which requirements of law with respect 
to convict labor cun he carried into effect 
without contravening Constitution or 
statutes. Pollock v. Mabev, <CJ U. .177, 
22fi p, 180.

85-9-36. Religious Belief and Exercises Not to Be Denied.
No inmate of the state prison shall be denied the full exercise of his 

religious belief and the liberty of worshiping according to the dictates 
of his conscience; provided, that nothing in this section shall be so con
strued as to impair the discipline of the prison, or to prevent the assem
bling of all the inmates in the chapel thereof for such general religious 
instruction as the board may deem wise and expedient.

(C L. 17, § 5482.)

85-9-37. Separate Cells for Prisoners.
Whenever there shall be a sufficient number of cells in the prison the 

warden shall keep the prisoners in separate cells a t night, nnd also 
during the day when unemployed. (0 . L. 17, § 6483.)

85-9-38. Duties of Guards and Keepers— Penalty for Breach.
The guards, keepers and employees of the state prison must be ready 

at all times to attend to any duty required of them by the warden. The 
several keepers and guards are hereby expressly charged with all the 
duties and responsibilities of jailers. Any guard, keeper or other em
ployee of the state prison who knowingly violates any rule or regulation 
adopted by the board, or who violates any of the provisions of this chap
ter, or who neglects to perform the duties required of him by the rules 
and regulations of the prison or by the provisions of this chapter, is 
guilty of a felony, and may be punished by a fine not exceeding $1,000 
or by imprisonment in the state prison for a period not exceeding throe 
years, or by both such fine and imprisonment. (C. L. 17, § 5484.)

85-8-39. Punishment of Convicts.
The warden or deputy warden may punish convicts for misconduct 

in such manner and under such regulations as shall be adopted by the 
board; provided, that punishment by showering with cold water or 
whipping with the lash on the bare body shall in no case be allowed. The 
warden or deputy warden shall, the next day after indicting punish
ment upon any convict, enter in a book kept for that purpose a written 
memorandum thereof signed by him, stating the ofTcnse committed and 
the kind and extent of the punishment indicted. In no case shall any 
punishment be brutal or inhuman, and no corporal punishment shall be 
inflicted without the presence of the prison physician.

(C. L. 17, 5 5484.)

A. L. K. notes. viets, no A. I,. It. I il l ; liuliility for
Constitutionality o f statutes in rela- death of or injury to prisoner, lit A. 

tion to treatm ent or discipline o f con- U. H. 6'i'J.
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85-9-10. Officers May Defend Selves and Prison Property and Prevent 
Escapes.

When several convicts acting together, or one convict alone, shall 
offer violence to an officer or guard of the prison, or to any other convict 
or person, or shall do or attempt to do any injury to any building, or 
any workshop or appurtenances thereof, or shall attempt to escape, or 
resist or disobey any lawful and reasonable command, the officers of the 
prison shall use all suitable means to defend themselves and the prison 
property, to enforce the observance of discipline, to frustrate such at
tempt to escape and to secure the persons of such offenders.

(C. L. 17, § 5485.)

AssaullVVy^prisoners, 10.1-7-11. 101- 
7-12.

85-9—11. Use of Liquors and Drugs Forbidden.
No spirituous or fermented liquor, drug, medicine or poison shall, 

on any pretense whatever, be sold or given away in the prison or in any 
building appurtenant thereto, or on the land granted to the state for the 
use and benefit of the prison; and no such drug or medicine shall 
be given to, or suffered to be used by, any convict in the prison unless 
he is ill, and then onlv under the special direction of the prison physi
cian. (C. L. 17, § 5486.)

85-9-12. Records of Prison— Core and Use— Distribution of Reports.
All books of account, registers and other documents and papers re

lating to the affairs of the prison shall be considered public property, 
and shall remain therein, and the warden shall preserve at least one set 
of copies of at! official reports made to the governor and legislature 
respecting the prison, and likewise a set of similar reports relating to 
the prisons of other states as far as he shall be able to obtain the 
same. To accomplish this purpose, there shall be printed biennially 
for the use of the prison 300 extra copies of the report of the board, 
100 of which shall be supplied to the warden for exchange with prisons 
of other stales, and the warden shall promptly transmit to each of the 
state prisons in the United States one copy of such report.

(C. L. 17, § 5487.)

85-9—13. Economy to Be Practiced.
It shall be the duty of the warden and the deputy warden to see that 

rigid economy is practiced in all mntters pertaining to the prison and 
the prisoners, and that duplicate receipts are taken for all expenditure? 
made by them on account of the prison, one of which shall be sent 
to the state auditor’s office monthly. (C. L. 17, § 5488.)

85-9—1-t. Audita of Accounts.
The board shall examine and audit before payment all bills and ac

counts of the prison at least monthly, nnd enter a strict account of the 
same in its books. A fter the accounts shall have been examined, en-
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tered nnd audited, they shall be transmitted bv the board to the state 
auditor. (C. L. 17, §6489.)

85-9-45. Id. In Case of Vacancy in Office of Warden.
In case of a vacancy in the office of warden, the board shall cause an 

inventory to be taken, and the state auditor shall settle the accounts 
of the former warden on the presentation of his books and vouchers, 
duly authenticated. (C. L. 17, § 5490.)

85-9-46. Delivery of Prisoners to Prison— Sheriff's Expenses.
The actual expenses of sheriffs in conveying convicts to the prison 

shall be set out in a bill containing the items thereof, and shall be pre
sented to the warden when the prisoner is delivered at the prison. The 
warden shall certify on it that the prisoner has been received, and the 
bill, including the sheriff's actual expenses in returning to the county 
whmee the prisoner shall huve been sent, shall be audited by the state 
auditor nnd paid from the state treasury. Before drawing his warrant 
the state auditor shall correct any errors in the bill as to form, items 
or amount, und the sheriff shall be paid his actual traveling expenses 
nnd the expenses of the convict. (C. L. 17, § 5492.)

85-9—17. Id. Exchange of Credentials l>.v Warden and Sheriff.
When uny convict shall be delivered to the warden, the officer having 

such convict in his charge shall deliver to the warden the certified 
copy of the sentence received by such officer from the clerk of the court, 
and shall take from the warden a certificate of delivery of such con
vict; and such certified copy of the sentence of any convict shall be 
primn fucie evidence of the facts therein contained.

(C. L. 17, § 5493.)
C'r«HS*referen«en.

Sheriff's duties, 19-19-:t.

85-9-18. Correspondence by or to Prisoners— Penalty.
No person, without the consent of the warden, shall bring into or 

carry out of the state prison any letter or writing, or any information 
to or from any convict. Any person who violates the provisions of this 
section is guilty of a misdemeanor. (C. L. 17, § 5494.)

85-9—19. Right of Entry Into Prison.
The following persons shall be authorized to visit the prison at plea

sure, namely: the governor, members of the legislature, state officers, 
the judges of the supreme and district courts, grand jurors, prosecuting 
attorneys, attorneys on professional business, sheriffs, members and 
officers of any board authorized by law to visit the same, and all regular 
officiating ministers of the gospel. But no other person shall be per
mitted to go within the walls of the prison where convicts are confined, 
except by special permission of the warden or under such regulations as 
the board of corrections shall prescribe. (C. L. 17, § 5495.)
A. t.. R. notes. interview or confer with prospective

Right, ancl remedy for enforcement of witness in custody in public institution, 
right, o f ilefendunl in criminal ruse to 124 A. I,. It. 454.
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85-9-50. Visitors— Fee; Disposition.
The board may establish rules for the admission of visitors within 

the prison, and it may proscribe a reasonable sum, not more than 
twenty-five cents, to be charged each individual for one admission. The 
warden shall procure suitable tickets, which shall be held by the clerk. 
The clerk shall keep an account of the sales thereof, and pay over the 
money received to the warden daily. The gatekeeper at the prison en
trance shall receive the tickets, and shall deliver them each day to the 
warden before the prison is closed. It shall be the duty of the board to 
appropriate annually out of the fees received from visitors such sum as 
it may determine for the purchase of books to be kept at the prison for 
the use of convicts. (C. L. 17. § 5496.)

H5-9-51. Prison School.
A school may be maintained in the prison for the instruction of 

convicts confined therein. It shull be conducted under such regulations 
as may be made by the board of corrections. (C. L. 17, § 5497.)

85-9-52. Prison Library.
The prison library for the use of the convicts shall be maintained 

under such regulations us the board may make. (('. L. 17, § 5498.)

85-9-53. Disease and Epidemics— Removal of Prisoners.
In case any pestilence or contagious disease shall break out among 

the prisoners in the prison, or in the vicinity of the prison, the board 
may cause the convicts therein to be removed to some suitable place of 
security, where such of them as may be ill shall receive all necessary 
care and medical attention, but the convicts shall be returned to the 
prison as soon as it may be safe to do so. (0 . L. 17, § 5499.)

85-9-54. Fire— Removal of Prisoners.
Whenever by reason of the prison or any building contiguous or near 

thereto being on fire there shall be reason to apprehend that the con
victs may be injured or endangered by such fire, or may escape, the 
warden may remove the convicts to some safe and convenient place, and 
there confine them as long as mav be nccessarv to avoid the danger.

(C. L. 17, §5500.)

85-9-55. Id. Repair of Buildings Destroyed.
If  any of the shops or buildings are destroyed or injured by fire, or 

other cause, they may, with the upproval of the state board of exumin- 
ers. be rebuilt or repuired immediately under the direction of the board 
of corrections, and the expense thereof shall be paid from the state 
treasury. (C. L. 17, § 6501.)

85-9-56. Audits by Slate Auditor.
It shall be the duty of the state auditor to examine and audit the 

accounts of the warden, and to lay a statement of the same before the 
legislature at each regular session thereof. (C. L. 17, §5502.)
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85-9-57. Escapes— Rewards; Payment.
Whenever any convict shall escape from the prison, it shall be the 

duty of the warden to take all proper measures for his apprehension, 
and for that purpose ho may offer a reward not exceeding $50 for the 
apprehension and return of such convict; the accounts for such reward 
and other sums of money necessarily paid for advertising and appre
hending any such convict, shall be audited by the state auditor and paid 
out of the state treasury. (C. L. 17, § 5503.)

Cross-references.
Rewards by irovernor, 8 7 -2 -1 , subd. 8 ; 

rescues and escapes, 10:<-48; venue of 
prosecution for escapes, 106-8-1.7.

A. 1,. R. notes.
Construction o f statute authorizing 

public authorities to offer reward, 86 A.

85-9-58. Aid to Convicts on Discharge.
When a convict shall be discharged from prison by pnrdon or other

wise, the warden shall furnish him with clothing, if  he is not already 
provided for, not exceeding $10 in value, and such sum of money, not 
exceeding $10, as the warden may deem necessary and proper, provided 
the prisoner has less than $10 of earnings to his credit. The board may 
in its discretion furnish such convict with a further sum of money, 
not exceeding $15, whenever in its opinion the necessities of the convict 
are such as to require the same. Instead of paying to a discharged 
convict the su n of money as above allowed, the warden may in his 
discretion expend the money and allowance, or such portion thereof as 
may be necessary, in paying the fare of the? convict to his home or place 
of destination. (C. L. 17, § 5504.)

S5_p_39. Use of Prison I<al>or on Slate Hoads.
Convict labor may be utilized in providing material for constructing 

state roads and also in the construction and improvement of state 
roads. When state prison convicts are used in the construction or im
provement of any state road, the work shall be under the authority and 
control of the stnte road commission, but the convicts shall be in the 
custody and under the control of the prison authorities.

(C. L. 17, §§ 5508, 5509.)

1.. R. 57!); escape or prison breach as 
affected by means employed to effect it, 
50 A. L . R. 989; knowledge of reward as 
condition of right to claim it, 63 A.
1.. R. 642.

Cross-references.
Employment ut state training school,

85-8-6.

L. 1937, ch. 122; eff. Mar. 10.
D e p a r t m e n t  o f  A d u l t  P r o b a t io n  a n d  P a r o le

AN ACT to establish a department of adult parole and adult probation 
of the state of Utah, to provide l'or its operation and control by the 
board of corrections, prescribing additional powers and duties of the 
board of corrections, providing penalty for contributing to delin
quency of a probationer or parolee, and repealing all acts in conflict 
therewith.
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Be it enacted by the Legixlatnrc of the State of Utah:

of the state of Utah.

85-9-60. Department of Adult Parole and Probation.
There is created a department of Adult Parole and Adult Probation 

' ' (Sec. 1.)
vict, :;h A. L. R. 103G; parole as suspend
ing running of sentence, 28 A . L. R. 947 ; 
r(.‘lease of prisoner on illegal or void 
order ns affecting further imprisonment, 
40 A, I., R. l m .. I,. R. nolcs.

('imstitutinnulity o f .statute prcscrib- 
ig course o f conduct for discharged con-

85-9-61. Board of Correction to Manage.
The management and control of the adult parole and adult probation 

department shall bo vested in the board of corrections. (Sec. 2.)

85-9-62. Offices.
The board of corrections shall maintain its office as a board of adult 

parole and adult probation at the state capitol and shall provide the 
necessary equipment nnd supplies. (Sec. 3.)

85-9-63. Organization— Assistants.
The board of corrections shall elect one of its members as chairman 

who shall preside at all of its meetings and shall appoint a secretary 
who may or mny not be a member of the board and shall employ such 
other persons as experts and assistants as may be necessary to perform 
the duties of the board. (Sec. 4.)

85-9-61. Meetings.
The board of corrections shall hold regular monthly meetings at its 

office and such special meetings as may be deemed necessary. (Sec. 6.)

85-9-65. By-laws, Rules and Regulations.
The board of corrections shall adopt such by-laws, rules and regula

tions as are necessary for the proper operation of the department of 
adult parole and adult probation. (Sec. 6.)

85-9-66. Standards of Personnel— Examinations.
The board of corrections shall set standards of personnel and appoint 

and prescribe the powers and duties of a chief adult parole and pro
bation ngent, such person to be selected from an eligible list compiled 
by merit examination conducted by the board. (Sec. 7.)

85-9-67. Compensation of Employees.
The board of correction shall fix the salary and compensation of 

every person employed by it, subject to the approval of the state board 
of examiners. (Sec. 8.)

85-9-68. Parole and Probation Districts.
The board of corrections shall establish such parole and probation 

districts in the state ns may be expedient and necessary to the efficient
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and economical administration of the department, and appoint such 
district agents ns may be necessary to serve in the district, subject to 
the advice of the judicial district judge or judges within the district; 
said agents shall be chosen from an eligible list established through 
merit examinations conducted by the board of corrections. (Sec. 9.)

85-9-69. Custody of Probationers.
The legal custody of all probationers is vested in the chief agent and 

the court having jurisdiction of the offender. (Sec. 10.)

85-9-70. Clinics.
The board of corrections shall establish and maintain clinics for the 

purpose of thoroughly investigating the social, mental and physical con
ditions and background of those charged with the various crimes and 
shall conduct examinations wherever required, and, upon completing 
such an examination, the board shall file a copy of its findings and for
mal clinical report with the court having jurisdiction and make such 
recommendations to the court as it may see fit. For this purpose the 
board may. without expense to it. command the services of any expert 
in the employ of the state of Utah or any other expert in the employ of 
any state institution. (Sec. 11.)

85-9-71. Court Records to lie Certified to Department.
The court having jurisdiction of any offender, immediately upon the 

entry of the order of probation or suspended sentence as provided in 
105-36-17, Revised Statutes of Utah, 1933. shall direct the clerk of such 
court to certify a copy of the records in the case and deliver the same 
to the department of adult parole and adult probation. (Sec. 12.)

85-9-72. Records of Hoard of Pardons Certified to Department.
The board of pardons, immediately upon the entry of the order of 

parole, shall direct its secretary to certify a copy of the records in the 
case and deliver the snme to the department of adult parole and adult 
probation. (Sec. 13.)

85-9-73. Agents to Have Powers of Peace Officers.
The chief adult parole and probation agent and district adult parole 

and probation agents shall have all the powers that peace officers and 
sheriffs now possess to be exercised anywhere within the state and in 
addition shall have the power to administer oaths. (Sec. 14.)

85-9-71, Information as to and Copy of Complaints Sent to Depart
ment.

The county attorney, upon the issuing of a criminal complaint, shall 
immediately forward to the department of adult parole and adult pro
bation full information and a complete copy of said complaint.

(Sec. 15.)
85-9-75. Criminal Identification Bureau Records.

The state bureau of criminal identification ami investigation shall 
furnish a copy of the criminal record of any person arrested in this
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state to the department of adult parole and adult probation upon request 
of the chief agent. (Sec. 16.)

H5-9-76. Contributing to Delinquency— Misdemeanor.
Any person knowingly contributing to the delinquency of any pro

bationer or any parolee residing in this stnte is guilty of a misde
meanor. (Sec. 17.)

85-9-77. Violating Terms of Probation.
In case n probationer violates the terms and conditions of his pro

bation or suspended sentence the agent in charge of such probationer 
shall immediately report to the court having jurisdiction such violation 
And make such recommendations as mav be expedient in the case.

(Sec. 18.)
85-9-78. Violating Terms of Parole.

In the case a parolee violates the terms and conditions of his parole 
the chief agent shall immediately report to the board of pardons such 
violation and make such recommendations ns may be expedient in the 
case. (Sec. 19.)
A. I.. R. nolrs,

Right to notice nnd hewing before rev- 
nciilinn r>f auspensmn of sentence, parole, 
or conditional pardon. 64 A. L. R. 1471.

85-9-79. Conflicting Acts Repealed.
All other acts and parts of other acts in conflict herewith arc re

pealed. (Sec. 20.)

65-9-80. Effective Date.
This act shall take effect on approval.
Approved March 10, 1937. (Sec. 21.)

L. 1937. ch. 123; eff. Mar. 17.
P r o b a t io n  a n d  P a r o l e  o f  C o n v ic t s — O u t - o f -S t a t e  S u p e r v is io n

AN ACT to provide that the state of Utah may enter into a compact 
with any of the United States for mutual helpfulness in relation to 
convicted persons on probation or parole.

Re it enacted by the lAfiixlat arc o f  the S tate o f  U tah:

85-9-81. Authority to Enter Into Compacts.
The governor of this state is authorized to execute a compact oil be

half of the state of Utah with any of the United States legally joining 
therein in the form substantially as follows:

A compact entered into by and among the contracting states, signa
tories thereto, with the consent of the congress of the United States of 
America, granted by an act entitled An Act Granting the Consent of 
Congress to any two or more States to enter into Agreements or Com
pacts for cooperative effort and mutual assistance in the prevention of 
crime and for other purposes.

The contracting states solemnly agree:
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Form of Compact.
(a ) That it shall be competent for the duly constituted judicial and 

administrative authorities of a state party to this compact (herein 
called sending state) to permit any person convicted of an offense 
within such state and placed on probation or released on parole to re
side in any other state party to this compact (herein called receiving 
state) while on probation or parole, if

(1) Such person is in fact a resident of or has his family residing 
within the receiving state and can obtain employment there.

(2) Though not a resident of the receiving state and not having his 
family residing there, the receiving state consents to such person being 
sent there.

Before granting such permission, opportunity shall be granted to the 
receiving state to investigate the home and prospective employment of 
such person.

A resident of the receiving state, within the meaning of this section, 
is one who has been an actual inhabitant of such state continuously for 
more than one year prior to his coming to the sending state und has 
not resided within the sending state more than six continuous months 
immediately preceding the commission of the offense for which he has 
been convicted.

Receiving State to Supcrvixe Probationers or Farohes.
(b) That each receiving state will assume the duties of visitation of 

and supervision over probationers or parolees of any sending state 
and in the exercise of those duties will be governed by the same stand
ards that prevail for its own probationers and parolees.

Extradition Procedure Waived, When.
(c ) That duly accredited officers of a sending state muy at all times 

enter a receiving state and there apprehend and retake any person on 
probation or parole from such sending state. For that purpose no 
formalities will be required other than establishing the authority of the 
officer and the identity of the person to be retaken. All legal require
ments to obtain extradition of fugitives from justice are expressly 
waived on the part of states party hereto as to such persons. The 
decision of the sending state to retake a person on probation or parole 
shall be conclusive upon and not reviewable within the receiving state; 
provided, if at the time when a state seeks to retake a probationer or 
parolee there should be pending against him within the receiving state 
any criminal charge, or he should be suspected of having committed 
within such state a criminal offense, he shall not be retaken without 
the consent of the receiving state until discharged from prosecution or 
from imprisonment for such offense.

Tranuporting Prisoners.
(d) That the duly accredited olliccrs of the sending state will be 

permitted to transport prisoners being retaken through nny and all 
states parties to this compact without interference.
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Rules and Regulations.
(e) That the governor of each state may designate an officer who, 

acting jointly with like officers of other contracting states, if and when 
appointed, shall promulgate such rules and regulations as may be 
deemed necessary to more effectively carry out the terms of this com
pact.

Execution of Com/iact—Effect.
( f )  That this compact shall become operative immediately upon its 

execution by nny state ns between it and any other state or states so 
executing. When executed it shnll have the full force and effect of law 
within such state, the form of execution to be in accordance with the 
laws of the executing state.

Renunciation of Compact.
(g) That this compact shall continue in force and remain binding

upon each executing state until renounced by it. That duties and obli
gations hereunder of a renouncing state shall continue as to parolees or 
probationers residing therein at the time of withdrawal until retaken 
or finally discharged by the sending state. Renunciation of this com
pact shall be by the same authority which executed it, on sending six 
months’ notice in writing of intention to withdraw from the compact 
to the other states party thereto. (Sec. 1.)

85-9-82. Partial Invalidity—Saving Clause.
If any section, sentence, subdivision or clause of this act is for any 

reason held invalid or unconstitutional such decision shall not affect the 
validity of the remaining portions of this act. (Sec. 2.)

83-9-83. Short Title.
This act may be cited as the Uniform Act for Out-of-State Super

vision. (Sec. 3.)

85-9-81. Effective Dale.
This act shall tnke effect upon approval.
Approved March 17, 1937. (Sec. 4.)

L. 1933, ch. 67; eff. Jan . 19, 1934.
C o n v ic t -M a d e  G oo d s  T r a n s p o r t e d  I n t o  U t a h

AN ACT relating to goods, wares, and merchandise manufactured or 
produced by convicts or prisoners.

Be it enacted l>u the Legislature of the State of Utah:

83-9-83. Subject to Slate Regulations.
That all goods, wares, und merchandise manufactured, produced or 

mined, wholly, or in part, by convicts or prisoners, except convicts or 
prisoners on parole or probation, or in any penal and/or reformatory 
institutions, transported into the state of Utah, and remaining therein 
for use, consumption, sale, or storage, shall upon arrival and delivery
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in the state of Utah, be subject to the operation and effect of the laws 
of the state of Utah, to the same extent and in the same manner as 
though such goods, wares, and merchandise had been manufactured, 
produced, or mined in the state of Utah, und shall not be exempt there
from by reason of being introduced in the original package or other
wise. (Sec. 1.)

85-9-86. Effective Date.
This act shall take effect on January 19, 1934. (Sec. 2.)

L. 1933, eh. 68 ; eff. Mar. 21.
Sale  of Convict-Made Goods on Open  Market

AN ACT forbidding the sale of convict-made goods on the open market 
and applying state regulations as to the sale and disposition of 
convict-made goods to all such products, regardless of origin.

Be it enacted by the Legislature of the State of Utah:

85-9-87. Sale Forbidden.
The sale on the open market of this state of all goods, wares, or mer

chandise manufactured or mined, wholly or in part, by convicts or 
prisoners, except prisoners on parole or probation, or in any penal 
and or reformatory institution, is hereby prohibited and declared to be 
unlawful. On and after January 19, 1934, the provisions of this act 
and all other laws and regulations of this state in effect at that time 
and not inconsistent with this act, shall apply to all goods, wares, and 
merchandise manufactured or mined, wholly or in part, by convicts or 
prisoners, except prisoners on parole or probation, or in any penal and/ 
or reformatory institution, and transported into the state of Utah for 
use or distribution, to the same extent and in the same manner as if 
such goods and merchandise were so manufactured, produced, or mined 
within the state of Utah. (Sec. 1.)
Comparable provisions.

Cal. Penal Code, § 2870 (unluwful for 
any person to sell, expose for sale, or 
offer for sale within California any a rti
cles manufactured wholly or in part hy 
convict or other prison labor, except a rti
c les the sale o f which is specifically 
sanctioned by la w ); $ 2877 (board may 
provide for manufacture o f small articles 
o f  handiwork by prisoners out of raw 
m aterials purchased by prisoners with 
th eir own funds, which articles may be 
sold a t  state  p risons); § 2880 (subject
ing to operation nnd effect o f laws of 
C alifornia goods m anufactured, produced

85-9-88. Goods to Be Labeled.
All goods, wares, and merchandise manufactured or mined, wholly 

or in part, by convicts or prisoners, except prisoners on parole or pro
bation, in the state of Utah, and all goods, wares, and merchandise 
shipped into the state of Utah, shall be plainly marked thereon: 
"Prison-made goods." (Sec. 2.)

nr mined wholly nr in purt in any state 
prison, transported into C alifornia, and 
remaining therein for use, consumption, 
sale or storage).

Idaho Code, 15)40 Supp., § 20-701 
(sim ilar).

Mont. Rev. Codes, § 12447.1 (all w ear
ing apparel manufactured a t state 
prison, and not required for use therein, 
must bo sold to state  fo r  use hy Btete in 
its public institutions; none o f said wear
ing apparel may be sold in open market 
in competition with products o f free 
lab or).
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Comparable provisions.
Col. Penal Code, § 2870 (articles manu

factured in prisons must have plainly 
marked or stamped thereon cither the 
words “San Quentin Prison," nr words 
"Folsom  Prison,” or words "California 
Institution for Men”) ;  §2881 (requiring 
labeling, molding, branding, stenciling or 
embossing of words “Convict-made,” 
followed by name of any penitentiary, 
prison, reformatory or other establish
ment wherein were mude goods sold or 
offered, traded, consigned, kept, exposed 
or displayed for sale).

Iowa Code 1919. § :t274.1 (requiring 
branding, Ink-ling or murking of goods 
made by convict labor in any peniten
tiary, prison, reformatory or other es
tablishment in which convict labor is 
employed in Iowa or outside of s la te of 
lowu, before the goods arc exposed for 
sale in Iowa).

Mont. Rev. Codes, § 11672 (requiring 
that goods, produced or manufactured or 
made by convict labor in any prison, lie 
plainly stamped or marked with words 
"Prison-m ade." when exhibited or sold, 
or offered for sale).

85-9-89. “Open Market” Defined.
The words “open market,” as used in this net, .shall mean all sales 

and/or exchanges conducted or transacted through the medium of 
stores, shops, sales offices, sales agents or agencies, whether retail or 
wholesale, or in any other manner, to the consuming public, but not 
including institutions, subdivisions, departments of state, municipali
ties or school districts, and not including the manufacture and sale of 
belts, beads, bracelets, watch fobs, jewelry or other trinkets sold for 
the personal benefit of convicts or prisoners. (See. 3.)
Comparable provisions.

Idaho Code, 11140 Supp., §20-709 
(identical, through the words "to  the 
consuming public” ; the remainder of the 
Utah provision is not contained h ere in ); 
§ 20-701 (provisions of statute relating 
to sales on open market shall not include 
sale and/or exchange of convict-made

goods to or with other institutions, major 
portion o f whose maintenance is con
tributed by Idaho or its political sub
divisions, for use and/or consumption of 
suiil institutions or for use and/or con
sumption of population therein con- 
tuinedt.

85-9-90. Violation, a Misdemeanor.
Any person, firm, or corporation, which violates any of the provisions 

of this act shall be guilty of a misdemeanor. (Sec. 4.)

85-9-91. Effective Dale.
This act shall take effect upon approval. 
Approved March 21, 1933. (Sec. 5.)
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History of act. This> chapter wus Chupter 1 of Title 02 of R. S . 1808, p. 623, 
and Comp. Laws 11107. Title 75, Ch. 1. p. 827. It  wos amended in 1899 by Laws 1899, 
Ch. 64. Whitmore v. Cundlond. 47 0 .  77, 151 P. 528. quoting many provisions of old

86-1-1 . Stale Land Board— Members.
The state land board shall be composed of the three members of the 

commission of finance. (L. 31, p. 83, §5571.)
History.

As amended l>v I.. 27. ch. 124, off. Mtiv 
11; L. 41, 1st Spec. Sess., ch. 26, erf. 
Ju ly  1. which contained a section 2 which 
ren.l us follows: "The term ' o f office of 
the present members of the state  lund 
hoard ahull terminulr upon the appoint
ment and qualification o f the members 
of the commission of finance.” Amend
ments changed text o f entire section, 
und deleted hist two sentences.

Comparable provisions.
Cal. Pub. Res. Code, §C>101, added by 

Igtws of 1941 (state  lands commission 
“ in the Department of Finance"; con
sists of controller, lieutenant governor, 
und director of finance); § (1102 (com
mission is successor to, and is vested 
with powers, duties, purposes, re
sponsibilities and jurisdiction of depart
ment of finance os successor to surveyor 
general, register o f state land office, 
sta le land office, division of state lands 
in department of finance); §6102  (com
mission to administer laws through di
vision of state lands of department of 
finance, which division is continued in 
existence).

Idaho Code. § lid-101 (state hoard of 
land commissioners to haw  direction, 
rontrol and disposition of public lands; 
und to exercise its constitutional func
tions through instrumentality o f a  de
partment of public lands, which is hereby 
created).

Iowa Code 1929, § 8fi (secretary of 
stote to  have charge of books, records, 
papers, and property pertaining to state 
land office); §8!) (bonks and records of 
land office In shnw accurate chain of title 
from general government to  purchaser 
o f each sm allest subdivision o f land); 
§ 90 (separate tract hooks to he kept, 
inter alia, for university lands, saline 
lands, swamp lands); §91  (tra c t hooks 
to he ruled in manner sim ilar to  those 
used in United S tates land offices); §92  
(certified copies of documents and rec
ords are deemed presumptive evidence 
of facts to which they relate).

Mont. Rev. Codes, § 1805.1 (creating 
department of state  government desig
nated ns “ Department of S la te  I .and* 
mid Investm ents.” whose general pur. 
[tose is to administer federal lund grants 
made to State  of Montana, other slate 
lands, funds arising from these lunds, 
and funds coming under its control

through provisions o f  Article X X I of 
S tate  Constitution); § 1806.5 (requiring 
governor to appoint commissioner of 
sta te  lands and investments, who shall 
be chief administrative and executive 
officer under the board in all m atters 
except those pertaining to state  forests, 
who shall not he a member o f state 
hoard o f land com m issioners); § 1806.6 
(sta le  forester is chief administrative 
und executive officer under the board in 
all m atters pertaining to the state for-

Crurs-refercnccs.
Disclaimer of rights in unappropriated 

lands, Const. Art. II I . § 2 . Rnobting Act, 
§ 9 ;  land grnnls. Const. Art. X , En
abling Act. § (i et sen.; acceptance by 
sta le . Const. Art, X a ; Indian lands, 
Const. Art. II I . § 2 , Enabling Act, § 3 ; 
sale of lands. Const. A rt. X. § 3 et scq., 
Art. XIX . §2.  Art. X X . § 1 , Enabling 
Act. § 2 ; lands held in trust, Const. Art. 
X. §§!», 7, It), Art. X X , § 1 ;  preserva
tion o f forests, Const. A rt. X V III, § 1 ; 
state finance commission to be state 
land lioard, 82C-2-12.

1. Actions against board.
The state land hoard cannot, without 

its consent, be sued. But th at ia a  de
fense that is for its benefit and protec
tion alone, nnd not for others. Deeorso 
v. Thomas. 89 U. 160. 176, 60 P.2d 961, 
reheuring denied 89 U . 179, 67 P.2d 1406.

2. Damages resulting from flooding.
An action against board of land com

missioners for damages resulting from 
a break in an irrigation canal is, in 
effect, an action against the state, where 
judgment was directed to he paid out 
of state funds. Wilkinson v. S ta te , 42 
U. 4*2, 492, 124 P. 626; Dal) v. State, 
42 U. 498. 124 P. 622. discussing gen
eral question at length.

3. Review o f  acts o f board.
Courts may not review the acts  or 

conduct of the board, for the purpose of 
correcting mere irregularities. W hit
more v. Camllund, 47 U. 77. 161 P. 628. 

Decisions from other jurisdictions.
- Federal.

A parly who, by satisfactory show, 
ing to the land office, has received a 
certificate that he is entitled to pre-empt
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land, has color of title thereto; ami one, 
believing that he has title and making 
improvement* on the land, make* them 
in good faith, anil is consequently en
titled to receive the value thereof. \Vells 
v. Riley, 2 Dill. <U. S .) 5(5(1.

The legislation of the state with ref
erence to the disposition of swamp land* 
and the contracts made in pursuance 
thereof are not void us subversive o f the 
trust imposed upon the state  by the 
Act o f Congress by which such lands 
were granted. Americun Em igrant Co. 
v. Adams County, 100 U. S . (51, 25 L. 
Ed. 503.

The reservation of lands by the proper 
department acting within the scope of 
ilB authority is a reservation by proc
lamation of the president within the 
meaning of the school grant of 18-11, 
the proclamation by the president being 
simply his official public announcement 
of the order reserving the lands. Wol- 
sev v. Chapman, 101 0 .  S. 755, 25 L. Kd. 
915.

land s not earned by a railroad com
pany nnd certified back to the United 
Slates by the state nre to  be restored 
by the United Suites to pre-emption and 
homestead entry. Sioux City & S t. P. 
R. Co. v. Countryman, 159 U. S . 377, 
*10 1.. Ed. 187. HI S. Ct. 28. nff'g 83 
Iowa 172, 40 S'. W. 72.

—  California.
Execution anil recordation of deed to 

“husc” land, reciting upon its face the 
object and purpose of execution o f deed, 
did not constitute contract between 
grantor and the United S tates, but 
simply evidenced readiness nnd willing
ness o f grantor to make the exchange; 
nor could title pass until application to 
select “lieu” land wn* approved. Downer 
v. Grizzle Livestock & Land Co., <1 Cal. 
App,2d 39, 43 P.2d 843.

Mining Act o f Ju ly  2(5, 18(5(5, indi
cated congressional intention to recog
nize and give legal vnlidity to e x i t 
ing mining claim s in accordance with 
local rules, customs, and regulations, 
including exlralaterul rights in those 
lands to which said rules nnd regulations 
applied. Ames v. Empire S ta r  Mines 
Co., Ltd., 17 Cul.2d 213. 110 P.2d 13.

Patent cannot ru t off previously ex
isting vested rights in the patented

property. Ames v. Empire S tar  Mines 
Co.. LliV, 17 Cul.2d 213, 110 P.2d 13.

— Iowa.
The president of the United S tates 

has no authority to grunt a lease of 
public lands. Lorimicr v. Lewis, Morris 
263, 39 Am. Dec. 401.

I t  is competent for the officers of the 
land department to cunccl sales and 
entries of land which they may find to 
have been improperly made. Bellows 
v. Todd. 31 lown 18.

The legislative act o f the sovereign 
power in making a grant of lund is 
just as effective to puss the title as 
could la* any form of deed executed by 
its officers. fou rtrig ht v. Cedar Rapids 
A- M River R. Co.. 35 Iowa 38(5, aff’d 
21 W all. (U . S.) 310. 22 L. Ed. 682.

Th at portion of the sloping bank of 
a navigable stream unsuitable for ag ri
cultural purposes by reason of the an
nual rise o f water is under the ju ris
diction of the slate for all purposes not 
inconsistent with the riparian rights of 
(lie abutting owner. Board of Park 
t'om 'rs v. Tuvlor. 133 Iowa 453, 108 N, 
W. 927.

As between the government anil the 
patentee o f public lands, any mistake in 
the survey of the grunted tract may be 
corrected, if the effect thereof is to 
restore, to the public domain, lands of 
which the government might otherwise 
be deprived. Barr'nger v. Dnvis, 141 
lown 419. 120 N\ W. 0.5,

The legal title to  swamp lunda re
mains in the general government, where 
it appears that no title  therefor has 
ever issued from the United States to 
the state. S tate v. Janes, 143 Iowa 398, 
122 N. W. 241, tiff'd 22(5 U. S . 4(50, 67 
L. Ed. 300, 33 S. Ct. 1(58.

A government patent is not neces
sarily conclusive against an adverse 
clnimunt, and it is permissible to show 
th at a t  the time the patent was issued 
the government did not own the land 
described therein, as where there is loss 
e f title  bv erosion. Bigelow v. Hcrrink, 
200 Iowa 830. 205 N. W. 531.

Issuance of patent by state is asser
tion of existence o f property thereby 
eonveved. Meeker v. Kauts, 213 Iowa 
370. 239 N. W. 27.

86-1-2 . Id. Members to Receive Travel Expenses.
Each member of the board shall receive his actual and necessary 

traveling expenses while in the performance of his official duties.
(L. 31. p. 83. §6673.) 11

11'As^arm-nded by L. 37. eh. 124, cff. 
May I I ;  L. 41. 1st Spec. Bess., eh. 36. 
elf. Ju ly  1, making no change in text.
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66-1—3. Organization of tand Board—Chairman— Executive Secre
tary-Quorum .

The land board shall organize by selecting a chairmun and secretary 
from its own membership. It may with the approval of the governor 
employ an executive secretary, prescribe his qualifications, define his 
duties, and fix his salary in accordance with salary standards adopted 
by the department of finance. The executive secretary shall hold his 
office during the pleasure of the land board. He shall furnish a bond 
in such amount and kind as shall be determined by the commission of 
finnnee conditioned that he will faithfully perform his duties, safely 
keel) a°d account for all funds, securities, documents and papers en
trusted to his care, and upon expiration of his office deliver all funds, 
securities, documents and records of his office to his successor. The 
executive secretary of the state land board may be one of the members 
of the board and in such case he shall receive no additional compensa
tion therefor. The board shall employ such clerical and other employees 
as shall be necessary for the efficient and economical performance of 
the duties and functions of the board, and fix their salaries in accord
ance with salary standards adopted by the commission of finance. Two 
members of the board shall constitute a quorum for the transaction of 
business.

H istory. forth, whs unnoted by L. 41, 1st Spec.
Section HU-1-:;. Revised Statutes o f Sess., ch. 35, e(T. Ju ly  1, ns section 

Iti:i:i. was repealed l>y L. 37, ch. 124, off. MS-1-3.
May 11. This section, as  herein set

86-1 -4 . Seal— Record of Board Action.
The state land board shall adopt a seal, filing a description and im

pression thereof in the office of the secretary of state, and it shall affix 
the same to all instruments of conveyance, certificates and other official 
documents. A full record of the acts of the board shall be kept by the 
executive secretary, who shall preserve all papers and documents sub
mitted to the board. (L. 25, p. 51, § 5576.)

1. Operation anti effect of nectiun.
This M'ct’mn merely requires the bomd 

to keep n record, hut does not require 
it to  keep any particular form  of rec
ord. nr prescribe method o f making and 
keeping the record, and certainly the

courts cun prescribe none. Moreover, 
the courts should consider attacks upon 
the records of the state  land board with 
considerable care ami rnulion. W hit
more v. Cunillund, 47 U. 77, 151 P . 528.

86-1 -3 . Fees.
The board shall charge feus us follows; all of which must be paid 

in advance, and for which a receipt shall be issued:
Lease, grazing la n d s ......................................................................................$2.00
Louse, mineral ................................................................................................  2.00
Certificate of sale .......................................................................................... 2.00
Certified copy of patent ..............................................................................  2.50
Certified copy of certificate of sa le ......................................................... 2.50
Certified copy of agreement to purchase................................................... 2.50
Noting assignment of application, certificate, lease or water con

tract ................................................................................................................50
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Furnishing information, or searching records, per hour..................  1.00
Preparing affidavit of lost certificate ...................................................  1.00
Certified copies of other records or papers, 15c per folio, plus $1.00 for 

seal.
And for services not specified above or elsewhere u reasonable fee.

(C. L. 17, §2514.)
('r«NH.rof«Trnrrs. A. I,. It. nolrn.

Pi-us for making loans of funds, 8G- Constitutionality and construction o f 
1—50. statutes reluting to grazing and pastur

ing xhcep or goats on puMic land, 70 
A. I.. R. 410.

86-1-6 . Rules and Regulations.
The board may make all needful rules and regulations not incon

sistent with the provisions of this title  for carrying the same into effect.
<L. 25, p. 51, § 5613.)

86-1-7 . To Represent State in Actions—Counsel.
The board shall cause the state to be properly represented in all 

suits, actions, controversies or claims relating to state lands provided 
that upon the request of the board the attorney general or under his 
direction any district attorney, county attorney, shall institute and 
prosecute the necessary action or proceedings for the enforcement of 
any of the provisions of this title. No other counsel shall be employed 
therefor except with the approval o f the governor and the attorney 
general. (L. 25, p. 51, § 5614.)
History.

Am nnicndud l>y L. 41, 1st Spec. Sess., 
oh. :J5, cfT. Ju ly  1, adding proviso to

86-1-8. Annual Report to Governor.
The board shall annuully, on the 1st day of January in each year, 

make a full report of its transactions to the governor, showing the 
umount of lands in each county belonging to the state, to whut fund 
they belong, their value to the amount sold or leased during the year, 
and such other items of information concerning the state lands us it 
may deem proper. (L. 25, p. 51, § 6615.)

g 6 -l-9 . Contests as to Preference Rights— Hearings, Findings.
Where contests arise as to the preference rights of claimants for 

lands under the control of the board, it shall have full power to direct 
the taking of evidence concerning the points involved, which shall be 
reported in full. The board shall notify the parties of its findings and 
conclusions. (L. 25, p. 51, § 6619.)

86-1-10. Witnesses—Subpoena and Oaths.
The board may issue subpoenas to compel the attendance of witnesses 

and the production of books and papers before it, and any member 
may administer oaths in the performance of its official duties.

(L. 25, p. 51, §6620.)
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86-1-11. Survey of I<and Grants— Application for.
The* governor shall, by and with the consent of the board, make ap

plication to the commissioner of the general land office for the survey 
of public unsurveved lands for the purpose of satisfying the public 
lund grants to this state, in accordance with the provisions of federal 
law. (L. 25, p. 51, § 5621.)

86-1-12. Papers to Be Indorsed with Dale of Receipt.
The board upon receipt by its office of any application, bid, contract 

or other paper shall immediately indorse thereon the day and time of 
the receipt thereof. (L. 25. p. 51, § 5623.)

86-1-13. Payment of Expenses—State Lands Maintenance Fund.
All expenditures of the state land board including all necessnry ex

penses attending the examination, survey, location, selection, appraise
ment, sale of state lands, investment of funds, defense of state titles, 
purchase of blanks, books and stationery, compensation of officers and 
employees, and all expenses necessarily incurred in carrying out the 
provisions of this title, shall be paid by the state treasurer from funds 
received by him from leases, rentals, interest, penalties, forfeitures 
or other income, derived from the administration of state land grants 
by said board. It is the duty of the state treasurer to establish a fund 
to be known us the "State Lands Maintenance Fund” and to pay into 
said fund 20 per cent of all moneys received by him from leases, rentals, 
interest, penalties, forfeitures or other income derived from the ad
ministration of state laud grants by said board, and all of the expenses 
of the land board as above enumerated shall be paid out of said fund. 
Said expenses shall be paid on warrants of the state auditor issued 
on vouchers certified to by the said board, or its executive secretary. 
Said board shall determine monthly the amount of expenses incurred 
in the administration of each of said grants, Hnd shall keep a separate 
record thereof, and shall monthly certify the same to the state auditor, 
who shall keep a separate record thereof. Kach of said grants shall be 
charged with the expenses of its administration.

Provided, that the expenses incurred by said board for flood control 
works, and for the purchase, lease, patrol, revegetation and survey of 
lands for flood prevention and control shall be paid by the state treas
urer from funds appropriated for that purpose on wnrrants of the 
state auditor issued on vouchers certified to by the said board, or its 
executive secretary, all vouchers issued by the state land board or its 
executive secretary under the provisions of this act must be accom
panied by all necessary supporting invoices, statements and claims ap
proved by the board of examiners.

The state auditor shall on or before September thirtieth of each 
calendar year, cover into the several funds from which derived any 
unexpended balance remaining in the 9tate land maintenance fund as 
of June thirtieth of each calendar year.

There is hereby annually appropriated to the state land board from 
the state lands maintenance fund all necessary monies with which to 
pay the expenses of the state land board. (L. 31, p. 83, § 5583.)
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Hixtur)’.
As Hnuiuli'd bv L. 3:1. eh. fill, off. June 

2fi; L. 35, ch. !>(!, off. Mnr. 2*i; I,. 37, ch. 
126. off. Mar. 22. which contuincil u sec
tion 2 which rend as follows: "A ny law 
or any act or portion thereof in conflict 
herewith is hereby repeuled in so fur a* 
it is in conflict with the provisions of 
this net." Amendments made m aterial 
chances in tex t Mini lidded all m atter 
u fler “ board’’ in ninth line.

1. Validity.
Act appropriutinc money for pay

ment of expenses o f state land board 
from fees, interest, rentals, and royal
ties received, was invalid for uncertainty 
where there was no law authorizing 
payment from such funds nor apportion
ing expenses utnong various institutions 
fa r  whom funds were held in trust un
der Const. A rt. X, §§ 3. 6. A rt. XX. | 1, 
anil Enabling Act, §§G-13. Dern v. 
Ilotilen. S ta le Auditor. G9 U. 4H8, 250 P. 
5:17.

86-1-1-1. To Manage and Dispose of All Slate Lands— Disposition of 
Submerged Lands.

The state land board shall have the direction, management and con
trol of all lands heretofore or hereafter granted to this state by the 
United States government, or others, and of lands lying below the 
water's edge of any lake or stream to the bed of which the state is 
entitled, for any and all purposes whatsoever, except lands used or 
set apart for public purposes or occupied by public buildings, and may 
sell or lease the same for the best interests of the state in accordance 
with law; provided, thnt lands belonging to the state, lying below the 
water’s edge of uny Inke or stream shall not be sold, except to promote 
a material public or quasi public use or service, und then only in such 
quantity as may be reasonably necessary to promote such public or 
quasi public use or service; and provided further, that such use shall 
not unreasonably interfere with navigation and that such land is sold 
at a cush price of not loss than $25 per acre under the provisions of 
law relating to the sale of state lands. In cases where the owners of 
riparian lands have made valuable improvements on contiguous lands 
lying below the water’s edge, the board may in its discretion sell to 
such riparian owners, or their successors in interest, under the pro
visions of law relating to the sale of state lands, the lands on which such 
improvements have been made, and such additional lands as may be 
necessary to the reasonable use and enjoyment of such improvements, 
at the cash price of not less than $25 per acre; and whenever all the 
owners of lands bordering on any lake, or bay thereof, desire to un
water such lake or bay and thereby reclaim the bed thereof for agri
cultural purposes, the board may sell the land comprising such bed to 
such riparian owners at the cash price of not less than $25 per acre, 
upon their making application to purchase the same and furnishing a 
bond to the state with surety or sureties satisfactory to the board, in 
double the amount of the purchase price of the land, conditioned on 
such reclamation taking place within five years from the date of such 
sale. In no case shall the state land board sell such submerged land9 
unless and until the purchaser has furnished such bond to the state. 
In accomplishing such reclamation no interference shall take place 
with existing water rights. The sale of whatever right, title and in
terest the state has in such bed shnll be by quitclaim deed or other simi
lar conveyance, with reservation to the state of all mineral rights. 
Nothing herein contained shall be construed as a legislative declaration 
of ownership by the state of beds of nonnavigable lakes, or bays thereof,
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or of beds of nonnavigable rivers or streams. In all cases lands con
taining coal or other mineral shall be reserved from sale, except in 
the aforesaid cases of improvements made by riparian owners, in which 
cases all coal or mineral rights shall be reserved to the state.

(L. 31, p. 159, § 5575.)
Ilisliiry,

This auction was adopted in 1808 (R . 
S . ISOS, §2325) and was amended in 
1!>11 and ut subsequent sessions of the 
legislature. See State v. Rolio, 71 U. 
1)1, 10<i, 262 P. 087.

CrnKK-reforenccH.
l ’owova of fish and game commis

sioner, 3 0 -0 -6 ; powers of armory board, 
54-2-2 .

1. Discretion nf board.
A court has no jurisdiction to direct, 

by intuvlanuts, how the discretionary

Cower, formerly vested in the state 
ounl o f laud commissioners by this 

chapter, shall be exercised. Miles v. 
W ells. 22 U. 55, 61 P. 534, applying 
Chapter 6-1 of Session Laws of 1600.

2. Conveyance to Central Utah W ater 
Company.

I„ 37, ch. 154, efT. Mur. 22. authorized 
and directed the state land board to 
convey to the Central Utah W ater 
Company certain water rights, reser
voirs. in terest in reservoirs, reservoir 
rights, laterals, ennuis, ditches and case-

3. Cunveyanre to I’iutc Reservoir and 
Irrigation Company.

L. 37, ch. 155, efT. Mur. 22. authorized 
and directed the stutc land board to 
convey to the Piute Reservoir anil Ir 
rigation Company certain lands, water 
rights, reservoir rights, ennuis, laterals 
and casements. 4

4. Cunveyanre to Price River W ater 
Conservation District.

1., 37, ch. 156, efT. Mur. 22. authorized 
and directed the state  land board to 
convey to the Price River W ater Con
servation District certain w ater rights, 
laterals, canals, ditches, tunnels, ettne- 
merits, diversion dnms, hcadgates, flumes 
and rights-of-way.

Scope and operation of section.
This section defines the general 

powers of the hoard. Van Wagoner v. 
Whitmore, 58 U. 418, 425, 169 P. 070.

This act places the whole m atter of 
making disposition of the state 's  lands 
in the hands nnd under the control of 
the state la nil hoard. No right of ap- 
ih' iiI to the courts, or o f reviewing the 
board's actions otherwise by the courts, 
except where luck or excess of power is 
ullcged, has been given. All the courts 
cun do. therefore, is to inquire into and 
determine in a proper proceeding 
whether the board has acted without or 
in excess of its powers or jurisdiction. 
Whitmore v. Candtund, 47 U. 77, 161 P. 
628.

6. Title to bedB of navigable waters.
By enacting I jiw s  1927, p. 8, the legis

lature in express terms reasserted the 
state ’s title to the beds o f  nil navigable 
waters. Stute v. Rolio, 71 U. 01, 107, 
262 P. 987, followed in Robinson v. 
Thomas. 75 U. 446. 449, 286 P. 626. 
This section confirms su ite’s title  to  the 
beds of all navigable w aters. S ta te  v. 
Rolio, 71 U. 91, 106, 262 P . 987.

A. L. R. notes.
Constitutionality and construction of 

statutes relating to grazing and

Eosturing sheep or goats on puh- 
c land, 70 A. L. R. 410.

Ksloppcl of one not party to sale or 
mortgage o f public land by failure 
to disclose his interest in property, 
60 A. L. R. 790.

Prohibition to control action of land 
officers, 115 A. L. R. 31.

Right of public to  use shore of inland 
navignhle lukes between high nnd 
low w ater m ark, 31 A, L . K. 978. 

Rights of boating nnd fishing on inland 
lakes, 5 A. L. R. 1056.

85-1-15. Coal and Mineral Deposits Reserved— Exceptions— Sales on 
Royalty Basis.

All coal and other mineral deposited in Iand9 belonging to the state 
of Utah are hereby reserved to the state. Such deposits arc reserved 
from sale, except on a rental and royalty basis as herein provided, and 
the purchaser of any lands belonging to the state shall acquire no right, 
title or interest in or to such deposits, but the rights of auch pur
chaser shall be subject to the reservation of all coal and other mineral
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deposits, and to the conditions and limitations prescribed by luw provid
ing for the state and persons authorized by it to prospect or mine, and 
to remove such deposits, and to occupy and use so much of the surface 
of said lands as may be required for all purposes reasonably incident to 
the mining and removal of such deposits therefrom; provided that im
proved form lands ucquired by the state through foreclosure proceed
ings or improved farm lands conveyed to the state by deed in satis
faction of farm loan mortgages may be sold by the state without 
mineral reservations. Salts and other minerals in the waters of navi
gable lakes and streams are likewise reserved to the state and shall be 
sold by the state land board only upon royalty basis. The amount of 
such royalties and the terms of such contracts shall be determined by 
the board; provided, that all such contracts shall be subject to the use 
of the waters for public purposes, and provided further that before 
executing a contract which contemplates the recovery of salts and min
erals from said waters, the state land board shall require evidence that 
an application for the appropriation of water for such purpose has been 
filed with the state engineer and is pending in his office.

(L. 25, p. 61, § 5575x.)
llir.turv.

As iimomliil by L. 115, ch. 5)7, eff. Mnr. 
21; 1,. 41, ch. 5)1, i-lf, Muv la, making 
minor changes in text and adding pro-

1. "M ineral land.”
Ijind  valuable for coal is mineral land 

within meaning o f public land laws. 
United States v. Sweet, 245 U. S. 5C.1, 
Ii2 L. Ed. 47:1, S. Ct. li»».

86-1-16. Id.
All applications to purchase, approved subsequent to May 12, 1919, 

shall be subject to a reservation to the state of all coal and other min
eral deposits in said lands, with the right to the state or persons author
ized by it to prospect for, mine and remove the same as provided by 
law, and all certificates of sale and all patents issued therefor shall 
contain such reservation. (L . 25, p. 51, § 6575x1.)

86-1-17. Id. Sale of Surface Rights.
Lunds in which minerals are reserved, the surface of which has a 

value for other purposes, may be sold under the provisions of law 
relating to the sale of state lands, subject to such reservation.

(L. 25, p. 51, § 5575x2.)

86-1-18. Mining Leases— Rentals and Royalties.
The board may lease in tracts not exceeding 2560 acres in extent to 

any one person for prospecting and mining purposes any portions of 
the unsold, unleased lands of the state for such annual rental, not less 
than fifty cents per acre per annum, and for such royalty upon the 
product as the board may deem fair and in the interest of the state. 
Such rental paid for any year shall be credited against the royalties as 
they accrue for the year. Such leases shall be for indeterminate periods, 
and upon condition that at the end of each twenty-year period suc
ceeding the first day of the year in which the lease is issued, such re
adjustment of terms and conditions may be made as the board may 
determine to be necessary in the interest of the state. Application for
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such leases shall be made, on oath, in such form as the board may pre
scribe, and the applicant shall describe the land, state the nnnunl rental 
and royalty offered by him, specify the particular mineral or minerals, 
and give such additional information ns may be required by the rules 
and regulations of the board. (L. 25, p. 51, §5575x3.)

86-1-19. Id. On Landa Sold with Rights Reserved.
The board may lease for prospecting and mining purposes the de

posits of coal or other mineral or minerals that may be in lands sold 
with a reservation of mineral deposits, and may lease such deposits in 
unsold lands belonging to the state. (L. 25, p. 51, § 5575x4.)

86-1-20. Id. Leasees— Extent of Rights— Protection and Indemnity 
to Surface Owner.

A lessee of valuable mineral deposits shall have the right at all times 
to enter upon the lands described in his lease for prospecting and min
ing; imiridi-d, he shall not injure, damage or destroy the improvements 
of the surface owner or lessee, and the lessee shall be liable to and shall 
compensate such owner for all dnmage to the surface of said land and 
improvements thereon. Any such lessee may occupy so much of the 
surface of said land as may be required for all purposes reasonably 
incident to the mining and removal of the mineral deposits; first, upon 
securing the written consent or waiver of the surface owner or lessee; 
or, second, upon payment for the damage to the surface of said land and 
improvements thereon to the owner or lessee thereof where agreement 
may be had ns to the amount thereof; or, third, upon the execution of 
a good and sufficient bond to the state of Utah for the use and benefit 
of the owner or lessee of the land to secure the payment of such dam
ages as mny be determined and fixed in nn action brought upon the bond 
or undertaking in a court of competent jurisdiction against the prin
cipal and sureties thereon: such bond to be in form and in accordance 
with the rules and regulations and in such an amount as shall be pre
scribed by the board, and to be filed with and approved by the board.

(L. 25, p. 51. § 5575x5.)

86-1-21. Id. Terms and Condiliona of Leases.
All leases of mineral deposits shall be conditioned upon payment of 

the rent in advance annually, and upon the payment of the royalty 
provided for in the lease, and such other things as may be required by 
the board, and, upon the violation of any of the conditions of the lease 
the board may at its option after thirty days’ notice by registered mail 
cancel the lease. Upon failure or refusal of the lessee to accept the 
readjustment of terms and conditions determined by the board at the 
end of any twenty-year period, such failure or refusal shall work a 
forfeiture of his lease and the same shall be canceled.

(L. 25, p, 51, § 5575x6.)

86-1-22. Id. Inspection of Workings by Hoard.
The board shall cause inspection to be made from time to time by a 

competent person, of all mines or works operated under such leases for 
the production of minerals us often as it shall deem necessary for the
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interests of the stute, and the bourd shall have the right at all times to 
inspect such mines or works. (L. 25. p. 51, § 6575x7.)

8^—1—23. Id. Rules Concerning and Form of Application.
The board shall by rules and regulations prescribe the form of ap

plication, the form of lease, the annual rental, the amount of royalty 
and the basis upon which the royalty shall be computed, and such other 
details as it may deem necessarv in the interest of the state.

(L. 25, p. 51, § 5575x8.)

86-1-24. To Sell or Lease Stale l^inds—Disposition of Proceeds.
The board shall cause all public lands now owned by the state, or 

lands the title to which may hereafter be vested in the state, to be classi
fied and registered and thereafter sold or leased. The funds arising 
from the sale or leasing thereof shall be invested in the manner pro
vided in this chapter. Any person making application to the land board 
for the selection of land shall in addition to the purchase price to be paid 
therefor pay a fee of fifteen cents per acre to cover costs incurred in 
the selection of such land. All such fees shall be deposited with the 
state treasurer at the end of each month in a permanent fund to be 
known as the state land selection fund, and shall be drawn upon by 
the board to pay necessary expenses in the selection and registration 
of such land. (L. 25, p. 51, § 5577.)

History. 1. Mandamus.
As amended by L. 41, la t  Spec, Sess., Mandamus to in terfere with exercise 

oh. 35. eff. Ju ly  1, making no change in o f  board’s powers under this section 
phraseology of tex t. has been denied. Miles v. W ells. 22 U.

55, (51 P. 534.

86-1-25. Apportionment of I .and (Iranis to Several Funds.
The board shall designate what lands selected by the stute shall be 

assigned to each specific fund designated in grants made by the United 
States. Such selections shall be so apportioned among the various 
grants that each shall receive as nearly as possible its pro ruta share 
of the different classes of land selected. (L. 25, p. 51, § 5578.)

86-1-26. Appraisal of State Lands— Compensation to Appraisers.
The board shall cause the state lands and the improvements thereon 

to be appraised or reappraised at such times as it may deem for the 
best interests of the state, and may appoint suitable persons to select, 
locate and appraise all lands granted to the state, who shall each re
ceive a compensation of not to exceed $6 per day for the time actually 
and necessarily employed, and actual and necessary traveling expenses 
while in the performance of his duties. (L . 25. p. 51, §§ 5571), 5581.)

I . Necessity for appraisement.
Under this section, appraisem ent is a 

statutory condition precedent, and should 
be in substantial compliance with the 
statute. But w hether failure to ap
praise im provements is a  mere irregu
larity or is jurisdictional is questionable. 
Whitmore v. Cundland, 47 U. 77, 161 P. 
528.

2. Suflieiency of Appraisement.
Appraisal by u single member of the 

board may be irregular, but it  is not 
void. W hitmore v. Cnndlnnd, 47 U. 77, 
151 P. 628.

,1. Judicial review.
The court has no power to review the 

appraisement, although the appraiser
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ntuy have- grossly onvd in his judgment 
us in the value, or nmy have seriously 
erred in considering certain so-called 
improvements valueless. If  he arts in 
good faith And without fraud or col
lusion. his acts arc  not reviewulde hy 
the courts. Whitmore v. Cnndlund, 47 
U. 77. 151 P. 628.

4. Mandamus.
Mandamus to in terfere with board's 

discretion under th is section has been 
denied. Miles v. Wells, 22 U. 56, ( il 
P. 634.

86-1-27. Selection of State Lands—Relinquishment.
All selections of land shall be made in legal subdivisions according to 

the United States survey, and when a selection has been made And up- 
proved by the board, it shall take such action as may be necessary to 
secure the approval of the proper officers of the United States and the 
final transfer to this state of the lands selected. The board may cancel, 
relinquish or release the claims of the state to, and may reconvoy to the 
United States, any particular tract of land erroneously listed to the 
state, or any tract upon which, at the time of selection, a bona fide claim 
has been initiated by an actual settler. (L . 25, p. 51, § 5580.)
Cr<mn>refer?nces.

Selected under direction of secretary 
of interior, Enabling A ct, § i:t.

1. Extent of right
Where, under Enabling Act, state had 

exclusive right to  Belect unoccupied and 
uncluimcd non-mineiul lands, right o f 
selection curried with it  the right to 
take possession and to continue in such 
possession, at least until someone with 
better right claimed lands, until they 
found them to be mineral in character; 
nnd if state had this right, i t  could 
transfer right o f possession to another, 
and person who obtained it would cer

tain ly have righ t to exclude mere in 
truders who had no righ t in or to land 
whatever. McKinney v. Carson, 36 U. 
180, '.)!) P. MO.

2. KIT eel of Enabling Act.
W here under Enabling Act state had 

exclusive right to select unoccupied nnd 
unclaimed non-mineral lands, and made 
selection, it was held th a t secretary of 
interior could not, by mere rejection of 
s ta le 's  selection, defeat rights of state, 
since Enabling A ct conferred no such 
power upon him. McKinney v. Carson, 
35 U . 180, 1)0 P . 6G0.

86-1-28. Classification of Lands Prior to Selection.
The board shall provide for field and office use uncertified plats of 

the surveyed lands of the state; shall ascertain, as far as practicable, 
what of the unappropriated government lands in the state are capable 
of irrigation, and the sources and reliability of the supply of water for 
the same; and shall select such lands as may be suitable under the va
rious grants by the federal government to the state, and shall classify 
said lands upon the office plats according to the following classification: 
agriculture, grazing, timber, reservoir sites, natural gas producing, 
mineral, coal, stone, saline or arid lands, and show whether the same 
are improved or occupied. (L . 25, p. 51, § 5582.)

86-1-29. Sales of State I t̂nd— Method— Amounts— Price—Notice of

Whenever the state land board deems it to the best interest of the 
state of Utah it  may sell state or school lands not used or set apart for 
public purposes or occupied by public buildings or improvements; pro
vided, that no land shall be sold for less than the appraised value 
thereof, and that no more than 160 acres of irrigated land shall be sold 
to any one individual, company or corporation; provided alxo, that the
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sale of such land9 shall be made only to citizens of the United States 
or to those who have declared their intention to become such. Arid and 
grazing lands may be sold in amounts not to exceed four sections to 
any person, firm or corporation. Upon any sale the purchaser shall 
make the first payment and the state land board shall issue a certifi
cate of sale. In the sale of lands, the state land board shall give notice 
of such sale by publication in some newspaper published and of general 
circulation in the county where the land to be sold is situated, and 
publication shall be had, when deemed necessary by the board, in such 
other newspaper or newspapers as it may designate. I f  there is no 
newspaper published in the county where the land to be sold is situated, 
then notice shall be published in some newspaper published in the state 
having general circulation in the county where the land is situated, to 
be designated by the state land board; and at least three notices shall 
be posted in conspicuous places, one of which shall be at the court house 
in said county. Such notice shall contain a description of the land 
to be sold and shall be published at least once a week for four weeks 
next preceding such sale and shall specify when and where the sale 
will be held. The sale may be had at public auction or by sealed bids, 
as the board may determine.

Provisions of this act do not apply to land acquired through deed or 
foreclosure in satisfaction of mortgage. (L. 25, p. 51, §5584.)

History.
As unu-rult'd by L. 41, eh. !)2, off. May 

1.1, rew riting le s t o f entire section.

I.nnil lioiu',1 to furnish tax commis
sion lists of lands sold, 80-6-50. 1

1. Aliens.
There is no restriction in this section 

with respect to the leasing o f state

lands to aliens. Decorso v. Thomas, 89 
U. 1(50, 17(5, 50 P.2d 951, rehearing denied 
89 U. 179, 57 P.2d 140fi.

2. Private sales.
I f  lands are offered a t public auction 

as required l>y statute, and are not sold 
fo r  want of bidders, they may be sold 
at private sale. Whitmore v. Candlunil, 
47 U. 77, 151 P. 528.

86-1-30. Sales of Lands Under United States Irrigation Projects.
No lands belonging to the state, within the areas to be irrigated from 

works constructed or controlled by the United States or its authorized 
agencies, shall be sold except in conformity with the classification of 
farm units by the United States and the title to such lands shall not 
pass from the state, until the applicant therefor shall have complied 
with the provisions of the laws of the United States, and the regula
tions thereunder concerning the acquisition of the right to use water 
from such works, and shall produce the evidence thereof; provided, 
that the area or areas to be so irrigated shall be determined by due 
notice, given by the United States or its duly authorized agencies and 
filed with the land board. A fter the withdrawal of lands by the United 
States for any irrigation project, no application for the purchase of 
state Innds within the limits of such withdrawal shall be accepted, 
except upon the conditions prescribed in this section. Any state lands 
needed by the United States for irrigation works shall be sold to the 
United States at private sale at the appraised value thereof.

(L. 25, p. 51, §5585.)
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86-1-31. Sales to Settlers on I'nsurveved School Lands.
Actual and bona tide settlers or occupants who have improved un- 

Hurveyed state school lands, and were for two years prior to the exten
sion of the United States survey over said lands actual settlers or 
occupants thereof, or who hold the same or the possession thereof by 
purchase from original settlers or their assigns, said original settlers 
having resided upon, occupied or cultivated said lands for two years 
prior to the extension of the surveys of the United States over the same, 
may be permitted to purchase such lands at private sale at the ap
praised valuation thereof. Applications to make purchase by such 
preferred claimants must be made within ninety days after the plats 
of said survovs have been filed in the United States land office.

(L. 25, p. 51, § 5588.)

1. Words nnd phrases defined.
l.'nder this section it is not necessary 

that n person shall actually reside upon 
the land in order to lie an “occupant” 
thereof. Twiggs v. S tale Board of Land 
t'om 'is, 27 L . 241, 75 I’. 7211.

2. Applications.
Word "m ust,'' ns used in this section, 

is directory, not mandatory, und state 
hoard of land commissioners had power 
to grant occupant o f school land certifi
cate of sale, notwithstanding more than 
HD days had elapsed, where there was no 
other application pending fo r  purchase 
of land, Hainhlin v. S tu tc  Hoard of 
I.and Ci'iii'rs, 55 L'. 402, 187 P . 178.

2. Certificate o f sale.
Mandamus could not lie employed to 

compel state hoard of land commissioners 
to issue certificate o f snle to occupant of 
school land as provided under this sec
tion. since issuance of such certificate 
to any particular person is not made by 
statute an im perative duty on part o f 
hoard, Hainhlin v. S ta te  Board o f Land 
I'om 'rs, 55 U. 402, 187 P. 178.

1. Purchasers from occupant.
A purchaser from  an occupant suc

ceeds to the la tter's  preferential right to 
purchase under th is section. Twiggs v. 
S tate Board o f Lund Com'rs, 27 U. 241, 
75 P. 72t).

86-1-32. Sales to Applicants Requesting Selection.
Whenever any citizen of the United States, or person who has de

clared his intention to become such, shall make application in writing 
for the selection by the state of any tract of land in satisfaction of any 
grant to the state, the board may select and contract to sell the same at 
private sale to the person requesting the selection thereof at a price 
to be fixed by the board, not less than $2.50 per acre, provided that at 
the time of making such contract ten per cent of the purchase price 
shall be deposited with the board to be applied as the first payment on 
such land after the same is putented to the state, and the remainder 
of the purchase price shall be paid in not to exceed twenty equal yearly 
payments. Any person who has heretofore become a purchaser of lands 
so selected shall have the same privilege of extending payment of the 
remainder of the purchase price of said selected lands as is accorded 
to purchasers under the provisions of section 86-1-37. All lands here
tofore selected by the board upon the application of citizens may be sold 
to applicants under the provisions of this section.

(L. 25, p. 51, § 5589.)

1. Snipe nnd operation of flection.
This section docs not mukc it the duty 

of the state hoard of land commissioners 
lo select und contract land applied for, 
nor lo fix a uniform price for ull lands 
selected. Miles v. Wells, 22 U. 65, fit 
P, 5.14.

2. Words and phrases defined.
There arc no provisions in Chapter 04 

of the Session Laws of 1890 cited supra 
which indicate thut the word "m ay" 
occurring in the sentence “The board 
may select und contract to sell," etc., in 
this section o f said act, was used in any
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other than its ordinary sense; to have 
used it otherwise would have neutralized 
the plain provisions of some, nnd m ate
rially modified others, of the Boetions of 
the net. Miles v. Wells, 22 U. 65, 61 P. 
634.

3. Nature of rights o f applicant.
Under this chupter, nftcr an applica

tion for lunds is  made, until the selec
tion is made and the price to bo paid, and 
the time in which the deferred payments 
shall Ik? made a rc  fixed by the board, and 
assented to by the applicant, and a con- 
troct o f sale containing the stipulation 
agreed upon is executed, the applicant

has no vested rights whatever. Miles 
v. W ells, 22 U. 65, 61 P. 634, applying 
Chapter 64 of session laws o f 1800.

I. Certificate o f sale.
Certificates o f sale of state land did 

not constitute mere pledges o f personal 
property but interest in real estate which 
could Ik  mortgaged, and adm inistrator 
o f m ortgagor's estate was entitled to re
deem from judicial sale, although he 
had acnuiesced in sate of securities as 
personal property. Young v. Corlesa, 
66 U. 664, 101 P. 647. This case is 
followed in McNeil v. McNeil, 61 U. 141, 
211 P . 988.

86-1-33. Sales (o Occupants Relinquishing Rights Under Federal Laws.
The state land board is hereby authorized to make contracts with 

bonn fide occupants who have in good faith tiled upon the lands in this 
state under the laws of the United States, whereby such occupants may 
relinquish their said entries and be permitted to purchase at private 
sale land from the state after its selection by the board, at a price to be 
fixed by the board, which price shall not be less than $1.25 per acre, pro
vided that at the time of making such contract twenty-five cents per 
acre shall be deposited with the board to be applied a9 the first payment 
on such land, after the same is patented to the state, and the remainder 
of the purchase price shall be paid in not to exceed twenty equal yearly 
payments; but this section docs not confer any authority upon such 
board to contract with occupants, in any manner whatever, who have 
gone into possession or filed upon land after application has been filed 
by any other person or persons with said board for the selection or pur
chase from the state of the same lands or any part thereof. Occupants 
holding contracts with the state land board for the purchase of land 
selected by the board as in this section provided shall have the same 
privilege of extending their payments of the remainder of the purchase 
price due under said contract, as is provided in section 86-1-37.

(L. 25, p. 51, § 5590.)

86-1-31. Sale of Timber.
The board may sell the timber on the unsold and unleased lands of the 

state, except as provided in section 86-1-39 , in the same way as it 
may sell state lands, but payment for such timber must be made as 
provided in section 86-1-37. A failure to make such payment shall 
work a forfeiture of such contract of sale. All right of ownership in 
any timber on lands of the state by virtue of purchase from the state 
shall cease ten years from and after such purchase.

(L. 25, p. 51. § 6591.)

History. I. Discretion of board.
This section differs m aterially from  The form er discretionary power of 

former section 21 of Laws of IB!)!). See hoard, conferred by 86-1-14  as it  for- 
Miles v. Wells, 22 U. 65, 61 P. 534. merl.v lead, could not he interfered with

hv mandamus. Miles v. Wells, 22 U. 66 
61 P. 634.
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86- 1- 35. Id. Restrictions.
No contract by the board for the sule of timber on any lands of the 

stute shall permit or entitle the purchaser to cut, use, injure or de
stroy' any growing timber or trees less than eight inches in diameter at 
the butt. The board shall make such rules and regulations for the dis
posal of the tops and limbs of trees cut for logging and other purposes 
as shall secure the young timber on the state lands from injury or de
struction by fire. Nothing in this chapter shall be construed to prevent 
settlers from removing any timber from unsold or unclaimed lands of 
the state for their own domestic use. (L . 25, p. 51, § 5592.)
(’nuH-refereiirra.

Timber cutting forbidden, 10:i-2<> 78.

86-1-36. Notice of Sales— Publication.
Notice of all sales of land or timber, except timber which has no 

value for manufacturing, commercial or saw purposes, shall be given 
by publication in some newspaper published and of general circulation 
in the county wherein the sale shall be held, and when deemed neces
sary by the board, in such other newspapers as it may designate; if 
there is no newspaper published in the county, then in some newspaper 
published in the state having general circulation in such county, to be 
designated by the*board. Such notice shall be published at least once 
a week for four weeks next preceding such sale, and shall specify when 
and where the same will be held. (L. 25, p. 145, § 5593.)

86-1-37. Payment for Land or Timber Sold.
Payment for lands and timber sold under the provisions of this 

chapter shall be as follows: Not less than one-tenth of the purchase 
price to be paid in cash at the time of the sale, and the balance in not 
to exceed twenty equal yearly payments. No lunds shall be sold on 
which there is timber of a kind and in sufficient quantity to be of com
mercial value; but such lands may be leased or timber thereon may be 
sold for such purposes and on such terms ns will secure a continued 
growth of timber thereon. No timber shall be sold at less than its 
Actual value to be ascertained by careful appraisement thereof. The 
rate of interest on all deferred payments shall be five per cent per an
num, and shall be paid us follows: On the day of sale the interest on 
the unpaid portion of the purchase price shall be computed and paid up 
to the 1st day of Junuary next ensuing, and thereafter the interest and 
the installments of the purchase price remaining after the first payment 
has been made shall become due and payable annually in advance on the 
1st day o f January of each year. No timber shall be sold except for 
cash, unless the purchaser shall secure the state for the payment of 
the full purchase price by giving, at the time of purchase and execution 
of notes for purchase, a good and sufficient bond running to the state 
for double the value of the timber on said lands; said bond to be in 
such form as the board may direct, and subject to its approval. Any 
purchaser may make full payment for land purchased at any time, hikI 
after the payment of the amount required to be paid at the time of the
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sale a purchaser may pay any part of the amount due equal to one or 
more annual payments. (L. 25, p. 51, §55?4 .)
1. Title and rights o f purchasers. dote of purchase and before issuance of

Under th is section purchaser o f land is certificate of sale. Livingston v. Thorn- 
i-ntillci! to possession from and a fte r  icy, 74 U. 616, 280 P. 1042.

86-1-38. Id.
All payments of principal, interest or rental shall be made to the 

board, and it shall issue its receipt in duplicate therefor, and transmit 
the original receipt to the person making the payment and deliver the 
duplicate to the state auditor. (L. 25, p. 51, § 5595.)

86-1-39. Reservation of Timber Lands.
The board shall set apart and reserve from sale such tracts of timber 

lands .and the timber thereon as may, in its opinion, be required to 
preserve the forests of the state, prevent the diminution of the flow 
o f streams, ami aid in the irrigation of the arid lands.

(L. 25, p. 61, §5612.)
History. to in terfere with board's discretionary

This section is identical with Laws powers hereunder. Miles v. Wells, 22 U, 
1899, and court has denied mandamus 56, 01 P. 6114,

86-1-40. Disposal of Improvements on Land Sold.
Any person purchasing land upon which improvements have been 

mAde by any other person and appraised as provided in Section 86-1-26, 
shall pay to the board, in addition to the amount of principal and in
terest required by law to be paid at the time of sale, the full appraised 
value of such improvements, the amounts thus paid for improvements 
shall be paid by the board to the owners of such improvements, unless 
such owners shall, within ninety days after such sale, remove the im
provements, for which purpose they shall have the right to go upon 
the land. In case the owner elects to remove the improvements and re
moves the same within the said ninety days, the board shall authorize 
the return to the person by whom it was paid the amount paid for im
provements. (L. 25, p. 51, § 5596.)
History.

As umended l>y L. 41, 1st Spec. Seas., 
eh. .'16. elT. July 1. inserting “authorise" 
a fter '‘shall” in third line from la s t of 
text.
Cross-references.

Improvements )>v occupying claim ants, 
78-6-R.

1. Whal constitutes improvements. 
Itemovul of brush from the lund, break

ing up some o f the original sod or noil, 
etc., does not constitute the “improve
ments" contemplated by this section. 
Whitinoro v. Candlund, 47 U. 77, 151 
P . 628. 2

2. Appraisal.
I t  is only removable improvements on 

stale 's lands th at the board is required

to uppruisc. Whitmore v. Candland, 47 
U. 77, 151 P. 628.

Under this section movable improve
ments are movable, as where occupant re
fuses to accept value o f improvements bb 
lixed by appraisers, or where appraisers 
considered any improvements they found 
on the land as possessing no value, and 
claim ant thinks otherwise. Whitmore v. 
Candland, 47 U. 77, 151 P. 528.

A. I,. It. notes.
Betterm ent or occupying cluimant 

acts us available to plaintiff seeking 
ulHrmative relief, 1H7 A. L. R. 1078; 
rights as between adverse claim ants to 
improvements placed on public lands, C 
A. L. R. 96.
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86-1-41. Certificate of Sale.
Upon the sale o f land as herein provided, the board Khali issue to the 

purchaser a certificate of sale, showing the land purchased, the amount
paid, the amount due, and the time 
become due.
I .  What constitutes a “sale.”

The application and the certificate of 
sale provided for by 80-1-32 , when con
strued together, constitute a “sale” 
under this section. Young v. Corless, 60 
U. 664, 6C8, 191 P . C47. T h is  case is 
reviewed in McNeil v. McNeil, 61 U. 141, 
211 P . 988. The foregoing cases discuss 
a t some length the nsture and status of 
the certificate of snle.

when the principal and interest will 
(L . 25, p. 51, § 5597.)

2. Right of purchaser to  possession.
Under th is section and 8G-1-37 pur

chaser is entitled to possession from and 
utter date of purchase and before is
suance o f  certificate o f sale. Livingston 
v. Thornlcy, 74 U . 616, 280 P. 1042.

A. I,. R. notes.
Validity of m ortgage executed by 

entrymun on public land before putent,

86-1-42. Sales of Lands Unsold After Appraisal.
Whenever the board shall have exposed fo r sale at public auction any 

of the lands of this state pursuant to law, and any of such lands shall 
remain unsold, the board may in its discretion, sell any of the said 
lands, at not less than the appraised value, and issue certificates of sale 
thereof, to such persons, respectively, as shall thereafter make applica
tion therefor. (L. 25, p. 51, § 5598.)
1. Manner of aale. may l>e subsequently sold a t privute sule.

I f  the appraised lands are offered a t Whitmore v. Candlund, 47 U. 77, 161 P. 
public auction as required by statute, and 628. 
urc not Bold fo r  wunt of bidders, they

86-1-43. Patents.
Upon payment in full of principal and interest, and the surrender of 

the original certificate of sale for any tract of land sold, the governor 
shall under the great seal of the state issue a patent therefor to the 
purchaser, his assignee or successor in interest. In case the purchaser 
shall have died and the land described shall have been sold by order of 
any court having jurisdiction, and such sale shall have been duly con
firmed, the patent shall be issued to the purchaser to whom confirmation 
of 9ale is made. I f  the estate of a deceased person shall have been dis
tributed by order of such court, the patent shall be issued to the dis
tributees. All patents so issued shall be attested by the secretary of 
state, and a record thereof shall be kept in the ofiice of the board.

(L. 25, p. 51. § 5599.)
Cross-references. 1347; validity of mortgage executed by

Governor to issue patents, 8 7 -2 -1 , entrvmun on public bind Iwfore patent, 
jubd. 11. 41 A. L. R. 938.

A. L. K. notes.
Validity o f  lease by entryinan upon 

public land before patent, 83 A. L. R.

86-1-44. Leases of Stale Lands.
All state lands unleased and unsold shall be subject to lease at the 

actual leasing value thereof as fixed by the board. Lands other than 
grazing and arid lands shall be leased for terms of not more than five 
years, and in tracts not exceeding 640 acres in extent to any one person, 
company or corporation, except that in leases of mineral deposits the
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term shall be as provided herein. Grazing and arid lands may be leased 
for such terms, not exceeding twelve years, and in tracts of such quan
tities as may be for the best interests of the state, in the discretion of 
the board; provided, that no lease shall exceed 25,000 acres to any one 
person or corporation. When it shall be shown that a lease has been se
cured for the purpose of re-leasing or for the benefit of any person or 
corporation other than the lessee, the board may in its discretion, 
declare such lease void. Application for leases shall be made to the 
board, and shall contain an affidavit that the applicant is not the owner 
of a lease of state lands of more than 640 acres, except grazing or arid 
lands, including the amount applied for. and that he desires to lease 
for his own use and benefit. Applications for leases shall be accom
panied by the fees provided by law. I f  the board deems it advisable to 
lease any land it shall cause the same to be appraised and determine 
the annual rental thereon, and shall thereupon notify the applicant 
thereof, and upon receipt of the first installment of rental, a lease of 
the land applied for, duly executed, shall be delivered to the lessee. The 
first payment upon the lease shall be to the 1st day of January next 
ensuing. Subsequent payments shall be due and payable in advance, on 
the 1st day of January of each year. In leasing grazing lands, the board 
shall give the preference to actual settlers and citizens. The board 
may withhold from sale or lease lands on which there are springs of 
water, where water for stock purposes is scarce and their sale or lease, 
if inclosed, would in the opinion of the board create a monopoly of large 
tracts of the United States or state grazing lands in favor of the pur
chasers or lessees of lands on which such springs or streams are located.

(L. 25, p. 51, § 5600.)
Cross-references.

lenses for curtain purposes, 8S-1-48.10 
ct scq., 80-fi.

). Applicability of flection.
This flection has been applied to lease 

of salt beds by the atute land board. 
Decorso v. Thomas. 89 U. 180, 167, 60 
I\2d 061. reheuring denied 89 U . 179, 
57 P.2d 1400, setting out some o f  the 
term s of the lease.

2. I<ease by county court under former 
la**.

Territorial legislature held to have 
had no righ t to pa«s law giving to county 
court authority to  lease land-sections 10 
and :t<>, reserved by United S ta te s  for 
common school purposes. Burrow s v. 
Kimball, 11 U. 149, 41 P. 719.

Lease by county court of land-section 
10, reserved by United States for com
mon school purposes, held invalid, even 
if  territorial law giving court right to 
make such louse hud !>con valid, since 
court, in making lease, failed to follow 
law's provisions. Burrows v. Kimball, 
11 L\ 149. 41 P, 719.

■1. I'artieB.
Even though state land board is a 

party to a lease made under authority of 
this section, and has an interest in liti
gation in respect thereto, it  is not a 
necessary and indispensable party to 
action to fix rights or parties in  and to 
such leases. Decorso v. Thomas, 89 U. 
179, 67 P.2d 1406, a ff’g  on rehearing 89 
U. ICO, 60 P.2d 961.

86—1—15. Id. When Several Applications Are Received.
Except as otherwise provided in this chapter, applications to lease 

shall be considered in the order filed; provided, that when simultaneous 
applications are filed the land board may, if deemed Advisable by it, let 
the land to the person who will pay the highest rental therefor; and 
provided further, that applications to lease land already under lease 
shall not be received before sixty days prior to the expiration of said 
lease, and all such applications received within said sixty days shall be 
considered simultaneous. (L . 25, p. 51, § 5601.)
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86-1—16. Id. Covenants hy Lessee— Forfeiture— Improvements.
Each lease shall contain covenants that the lessee will promptly pay 

the rent annually in advance; thnt no waste shall be committed oil 
the land; that the premises shall be surrendered at the expiration of the 
term ; that the lessee will not sublet without the written consent of 
the board; that a failure to pay the agreed rent for a period of one 
month from the time rent is due shall work a forfeiture of the lease 
after notice as hereinafter provided; and that where improvements 
have been placed on the land by any person other thun the lessee, the 
lessee will allow the owner of the improvements to remove the same 
within ninety days. <L. 25, p. 51, § 5602.)

86-1—17. Default in Payments— Forfeiture— Extensions— Reinstate
ment.

Any purchaser, or his assignee, who is in default for non-payment of 
principal, or interest, due the state for a period of one month, shall be 
notified by the board by letter of such default, said letter shall have 
printed thereon in addition to such notification, a copy of this section; 
and if, within ninety days after the mailing of such notice, such delin
quent has not paid his delinquencies, and has procured no extension of 
time, as hereinafter provided, his contract of sale may be forfeited, 
without further notice, and such forfeiture shall be noted on the records 
of the board; upon application the board may extend the time for mak
ing interest payments not to exceed one year, and may extend the time 
for making principal payments not to exceed five extensions for one 
year each. All deferred payments shall bear interest at the rate of five 
per cent per annum. Any person whose contract of sale has been 
forfeited may upon application have his contract reinstated at any time 
before the land has again been sold or leased by paying one year’s in
terest, and if said land has been leased, the board may reinstate said 
contract at the termination of said lease, or within thirty days there
after, upon the payment of one year's interest as aforesaid. Upon re
instatement of a contract the board may fix the annual payments of 
principal by dividing the unpaid principal into twenty equal payments,

(L. 25, p. 51, § 5603.)

History. before its interests in the lease con Ik
As amended by L. :j-5, ch. 70, elT. M ar. lawfully canceled. Dccorso v. Thomas 

20, rew riting text of entire section. SSI U. Hit). 174. 50 P.2d 951. rehearing
denied 89 U. 179, 57 P.2d 1406.

1. Forfeiture proceedings.
An assignee of a lease is entitled to 

notice and an opportunity to lie heard

86-1—18. Restricted Use of Timber by Lessees.
The lessen of state lands shall not cut or use more timber therefrom 

than shall be necessary for the improvement of such lands, and for fuel 
for the use of his family. The cutting and hauling of timber from 
leased agricultural or grazing lands to sawmills is prohibited.

(L. 25, p. 51, § 5604.)



[ 2 6 1 ] T itle 86— S tate  Lands 8 6 - 1 - 4 8 . 1 3

L. 19-11, ch. 106; efT. May 13.
L e a s e  o f  L a n d  t o  D a u g h t e r s  o f  U t a h  P io n e e r s  

AN ACT leaning certain state capitol real estate known as the Triangle 
to the Daughters of Utah Pioneers, Incorporated, for the erection and 
maintenance of a pioneer memorial building to be used for the pres
ervation, housing and care of historical records, pioneer documents 
and relics relating to the life and work of the Utah pioneers.

Be it enacted by the Legidatnre of the State of Utah:

86-1—18.10. Lease of Land (o Daughters of Utah Pioneers— Descrip
tion.

The state land board is authorized and directed to execute in writ
ing and deliver to the Daughters of Utah Pioneers, Incorporated, a 
non-pecuniary corporation, organized and existing under and by virtue 
of the laws of the state of Utah, a lease covering certain land, situated 
in Salt Lake County, state of Utah, lying between Columbus and North 
Main streets at the southwest corner of the capitol grounds, and more 
particularly described as follows, to wit:

Commencing at the SW Cor. of Lot 5, Block 11, Plat "E ,” Salt Lake 
City Survey; thence No. 23” 51' 45" W. 25 .0 '; thence No. 89° 69' 13" 
K. 187.43' to the West line of Columbus Street; thence along the West 
line of Columbus Street So.. 17° 47' 15" W. 257.49'; thence No. 23° 51' 
45" W. 243.52' to the point of commencement. (Sec. 1.)

8<M-18.11. Term of Lease.
The lease shall run for a period of ninety-nine years from the date 

of its execution and delivery at a rentul of One Dollar per year, payable 
annually to the state treasurer on the first day of March of each year, 
commencing with the year 1943. (Sec. 2.)

86-1—18.12. Lessee to Deposit $50,000— Use of Money— Completion of 
Building.

The lease shall be subject to the following conditions:
The lessee, the Daughters of Utah Pioneers, Incorporated, shall de

posit with the state treasurer the sum of fifty thousand dollars, not 
later thun Februury 1, 1943, as evidence of its ability to carry out a 
building project. Said sum, with other funds is to be used in the erec
tion of the building. It is further provided that the Pioneer Memorial 
Building shall not be subject to taxes or liens of any kind whatsoever.

The building shall be completed and ready for public reception be
fore the Utah state centennial celebration, which will be held in the 
year 1947. (Sec. 3 .)

86-1—18.13. Failure to Perform— Termination.
Failure on the part of the lessee, Daughters of Utah Pioneers, In

corporated, to perform the foregoing conditions will automatically 
terminate the lease. (Sec. 4.)
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L  1941. 2nd Spec. Sess- ck. 24: eff. Jnae II.

L e a s e  o f  La n d  t o  U n i t e d  S t a t e s  f o r  U s e  a s  B o u s in g  R a n g e

AN ACT authorizing the governor to leas* certain property owned by 
the state of Utah to the United States of America for use as a bomb
ing range.

Be it enacted by tk< Le'jisbiturt of the State of Vtak:

84-1-48.14. Governor Authorized to Lease State Lands— Description.
The governor of the state of Utah is authorized to lease to the United 

States of America for use as a bombing range certain tracts of land, 
and buildings, improvements and appurtenances thereunto belonging, 
situated in Tooele county, state of Utah, containing thirty-nine thou
sand nine hundred (39.900) acres, more or less, said land being more 
particularly described as follows: All that land designated as state land 
In the sections herewith enumerated:

In Range 19 W est: Section 31 Township 1 South Section 31 of Town
ship 2 South: Sections 2. 17. 31. 36 of Township 3 South. Sections 2. 
17. 31, 36 of Township 4 South.

In Range 18 W est: Sections 32. 36 of Township 2 South. Sections 2. 
16. 32, 36 of Township 3 South.

In Range 17 W est: Sections 32. 36 of Township 1 South. Sections 2. 
16. 32. 36 of Township 2 South.

In Range 16 W est; Section 32 of Township 1 South. Sections 2. 16. 
32. 36 of Township 2 South. Sections 31. 32 of Township 9 South. Sec
tion 31 of Township 10 South.

In Range 15 W est; Sections 2, 16. 32. 36 of Township 2 North. Sec
tions 2. 16, 32, 36 of Township 1 North. Sections 2. 16. 18. 19. 32. 
36 of Township 1 South, Sections 2. 16. 32. 36 of Township 2 South. 
Sections 2, 16. 32, 36 of Township 3 South.

In Range 13 W est; Sections 2. 16. 32, 36 of Township 7 South.
In Range 12 W est; Sections 16, 32, 36 of Township 7 South. Sections 

13, 35 of Township 8 South; said premises being shown on map identi
fied as “Utah state planning board, 1937, map of region west of Greut 
Salt Lake, corrected to January, 1938,” attached hereto and made a 
part hereof. (Sec. 1.)

B6_ i_48.15. Terms of Lease— Right of Exchange.
Such lease shall be made for such consideration and for such period 

of time and upon such terms as may be agreed upon by the governor 
and the authorized agents of the United States of America, provided 
that at such time as the United States of America shall cease to use 
such land as a bombing range or for other military purpose said lease 
shall terminate, and further provided, that the state reserves the right 
to use said lands or any part thereof as base in exchange for other 
lands belonging to the United States of America in accordance with 
the laws of the state of Utah and of the United States relating to the 
exchange of lands. (Sec. 2.)
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86-1-48.16. Jurisdiction— Right to Serve Process Reserved.
Jurisdiction is ceded to the United States in and over the lands 

described in Section 1 during the period of such lease, reserving how
ever, to this state the right to serve all civil process and such criminal 
process as may lawfully issue under the authority of this state against 
persons charged with crimes against the laws of this state committed 
within or without said reservation. (Sec. 3.)

86-1-48.17. Effective When.
This act shall take effect upon approval.
Approved June 11, 1941. (Sec. 4.)

L. 1941. 2nd Spec. Sess., ch. 25; eff. June 18.
L e a s e  o f  L a n d  t o  U n i t e d  S t a t e s  o r  t o  M u n i c ip a l  C o r p o r a t io n s  

AN ACT authorizing the governor of the State of Utah to lease to the 
United States of America or to any municipal corporation of the 
state of Utah such right, title, and interest which the state of Utah 
has in lands in the bed of, or on the margin of Utah Lake.

Be it enacted by the Legislature of the State of Utah:

8(M -48.18. Governor Authorized to Lease Certain State Lands.
For the purpose of cooperating with, and assisting the United States 

of America in its defense program, and more particularly for the 
establishment of airports and for other public purposes, the governor 
of the state of Utah is authorized to lease for a period not to exceed 
99 years to the United States of America or to any municipal corpora
tion of the state of Utah, upon such terms and conditions as he may 
determine, such right, title, and interest which the state now hus, or 
which it may acquire in and to the lands hereinafter described or any 
part of the sume, and to grant any easement or right-of-way in, upon, 
or across any state lands in and around Utah lake as may be necessary 
or desirable in connection with the defense program of the United 
States of America for the establishment of airports. (Sec. 1.)

86-1—18.19. Description Lands.
The lands subject to this act are located in Utah County, state of 

Utah, and more particularly described as follows:
All lands along the east shore of Utah lake lying between the south 

bank of Provo River and the Provo Bay Channel and located west of 
the east boundary of Section 3, 10 and 16 township 7 south range 2 
cast, Salt Lake base meridian extended south to the Provo River south 
to the Provo Bay Channel. (Sec. 2.)

86-1—18.20. Manner of Execution of Conveyances.
All deeds, leases, conveyances or other instruments herein authorized 

to be executed shall be executed in the manner in which patents to state 
lands are executed and attested. (Sec. 3.)



8 6 -1 -4 8 .2 1 Title 86— Stale  Lands [264]

86-1-48.21. Use of Leased Lands.
Any lands conveyed, granted, leased or otherwise conveyed under this 

act shall be used for the establishment of airports or other projects 
by the United States government, and for other public purposes.

(See. 4.)
86-1-48.22. Not to AfTect Water Storage Rights.

The powers herein granted, and to be exercised hereunder, are in
tended to. and shall be construed to apply to the rights, title, and in
terest which the state of Utah may have in and to the lands herein 
described, and are not intended to, and shall not be construed to in any 
wise change or affect the legal title of any person whomsoever, in and 
to said lands, or any part thereof; for the storage and reservoir rights 
of Utah lake. (Sec. 5.)

86-1-18.23. Powers Granted Subject to Chapter 109, taw s of Utah, 
1933.

The powers herein granted, and to be exercised hereunder, are sub
ject to any and all powers granted to the governor of the state of 
Utah by Chapter 109, Laws of Utah, 1935. (Sec. 6.)

86-1-48.24. Effective When.
This act shall take effect upon approval.
Approved June 18, 1941. (Sec. 7.)

[Rev. Stats. 1933—Cont.]

86-1-49. Deposit and Allocation of Moneys Received.
The state land board each month shall pay into the treasury all 

moneys received by it accompanied by a statement showing the re
spective sources of said moneys and each source classified as to sales, 
leases, royalties, interest, fees, penalties and forfeitures and shall each 
day deposit all such moneys in a bank or banks approved by the com
mission and immediately thereafter deliver a duplicate deposit slip to 
the state treasurer, and no withdrawals shall be made therefrom ex
cept upon the signature of the secretary of the state land board and 
the state treasurer.

All moneys received from the sale of lands granted by Section 6 of 
the enabling act for the support of the common schools, all moneys 
received from the sale of lands selected in lieu of such lands, all moneys 
received from the United States under Section 9 of the Utah enabling 
act, all moneys received from the sale of lands or other securities ac
quired by the state by or through the investment or resulting from the 
investment of said funds therein, all sums paid for fees, all forfeitures, 
and all penalties in connection with all sales herein mentioned shall go 
into and constitute a part of the principal of the state school fund.

All moneys received from leases or rentals of lands granted for the 
support of the common and public schools, except the grants to the 
university and agricultural college and all sums paid for fees, including 
grazing fees, all forfeitures, and all penalties received in connection 
therewith shall go into the uniform school fund.
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All moneys received from leases or rentals of lands acquired by the 
state through foreclosure of mortgage securing common school funds 
or through deeds from mortgagors or owners of such lands, less the 
necessary advances to protect the principal invested, all sums paid for 
fees, including grazing fees, all forfeitures, nnd all penalties received in 
connection therewith shall go into the uniform school fund.

All moneys received from the sale or other disposition of lands 
granted to the state by the United States under Section 8 of the en
abling act for university purposes, all moneys received from the sale 
or other disposition of lands granted by the United States under said 
Section 8 of the enabling act for the agricultural college, all sums paid 
for fees, all forfeitures, and all penalties received in connection there
with shall go to the respective permanent funds established for the 
benefit of those instilutions by and under the provisions of the enabling 
act of Utah and the constitution of Utah.

All moneys received from leases or rentals of lands acquired by the 
state for the benefit of the university and agricultural college through 
termination of contracts of purchase, investment of funds and selection, 
except the necessary advances made by the land board to protect the 
principal sum invested in such lands shall be regarded as income and 
shall be used and expended for the purposes of said institutions.

All moneys received from the sale or other disposition of lands 
granted to the state by the United States under Sections 7 and 12 of the 
Utah enabling act, and all sums paid for fees, all forfeitures, and all 
penalties received in connection therewith shall go to the respective 
funds established for the benefit of the institutions named in said Sec
tions 7 and 12 of said enabling act.

All moneys received from leases or rentals of lands acquired by the 
state for the benefit of the institutions named in Sections 7 and 12 
of the enabling act through selection, termination of contracts of pur
chase and investment of funds, except the necessary advances made 
by the land board to protect the principal sum invested in such lands, 
shall be regarded as income and shall be used and expended for the 
purposes of the institutions so named in said Sections 7 and 12 of the 
enabling act.

Eighty percent of all moneys received from the United States under 
the provisions of the act of congress of February 25, 1920, known as 
“The Leasing Act” (41 Stat. 450) shall be used for the support of the 
public school of the state as in said act of congress provided and 
shall go into the uniform school fund, and ten per cent thereof shall be 
allocated to the county in which the minerals were produced, to be 
used by such county for road purposes under the direction of the county 
commission, and ten per cent thereof shall be allocated to the school 
district within such county.

All moneys received from sale, royalties, bonuses, leases and rentals 
of minerals of all kinds, including coal, oil and gas. in all school lands 
and other lands of the state, wherein the minernls have been reserved 
to the state, all sums paid for fees, all forfeitures, and all penalties 
received in connection therewith shall be used for the support of the 
pubKc schools of the state ami shall go into the uniform school fund.
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All moneys received from the sales of lnnds acquired by the state 
through foreclosure of mortgages securing school funds or through 
deeds from mortgagors or owners of such lands, whether a profit is 
realized or a loss sustained on the principal invested, shall be regarded 
as principal and shall go into the principal or permanent fund from 
which it was originally taken in reimbursement of that fund, the profits 
being used to offset losses and all moneys now on hand either in the 
office of the state land board or the state treasurer received as profit 
from such sales shull be forthwith distributed to the various funds en
titled thereto.

All moneys tendered to the state land board and received by it as 
first or down payment on applications to purchase or to lease state 
lands or minerals shall be paid into the treasury and held in suspense 
pending final action on such applications and immediately thereafter 
the said payments shall either be credited to the appropriate fund or 
account as in this act provided or refunded to the applicant in accord
ance with the action taken, upon warrants issued by the state auditor 
upon vouchers certified to by the state land board.

(L. 25, p. 51, §5606.)
History.

As amended by !.. 17, ch. 120. efT. Mar. 
22: I,. !J9, ch. 107, eff. Mnr. 20, which 
contained a section 2 which read as 
follows: "N othing herein contained shall he so construed ns to  in anywise affect 
the provisions of C hapter 90, Laws of 
Utah, 1915, reluting to payment o f ex

penses o f  the state  lund office and the 
stute lands maintenance fund," and a 
section 4 which repealed all conflicting 
nets or parts o f  ucts, except Chapter 90, 
Laws o f  I 'tah , 19.16; L. 41. 1st Spec. 
Seas., ch. 36, eff. Ju ly  1. The te x t  nas 
l>cen entirely rew ritten with addition of 
seven paragraphs.

86—1—50. Investment of Funds.
The board shall with the approval of the governor make the neces

sary orders for the investment or disposal of the funds in the stnte 
treasury derived from the sale of public lands of this state. Such funds 
shall be invested for and on account of the specific purposes for which 
the lands were granted, in government, state, county, city or school 
district bonds, or notes or bonds secured by mortgage insured by the 
federal housing administrator. Nothing in this section shall be con
strued to prevent the board from authorizing the advance of the 
necessary funds to pay taxes and assessments, or to pay costs and 
expenses and a reasonable attorney’s fee, in case foreclosure becomes 
necessary in order to protect the state’s rights in any property upon 
which a mortgage has heretofore been taken, or to pay the necessary 
costs of maintenance upon state owned properties. Such funds when 
so advanced shnll be added to and become part of the original obliga
tion. Whenever the board shall order the investment of any part of 
such funds, it shall requisition the state auditor, who shall draw a 
warrant for the amount stated in the requisition in favor of the payer 
named, and the state treasurer shall pay such warrant out of the funds 
designated. (L. 25, p. 51, § 5607.)

History. 1st Spec. Sess., eh. 16, off. Ju ly  1, re-
As amended by L. 16, ch. 93, eff. May writing entire tex t o f section and delet-

14; L . 37, ch. 127, off. Feb. 20; L . 41, ing lust seven sentences.



[267] Title 86— S ta le  Lands 86-1-53

('roN8-r«ferenc«8.
Investments by state  department of 

finance, 82C -2 -11 ; reservoir land grant 
fund, 86—4.

1. Duty of auditor.
Where money is appropriated for 

particular purpose, and it is attempted 
to lie used for different purpose, it  is 
auditor's duty to interpose objection to 
«uch application o f funds; however, it  
is not duty o f auditor to ascertain 
whether investment of funds by land 
board is desirable or whether security 
is sufficient. S ta te  Board of Land 
Com bs v. Ririe, 50 U. 211, 190 P. 69.

2. Powers o f board to make invest*
menta.

State land board has authority to in
vest state school funds in bonds of in
corporated towns, sinee under 88 -2 -12 , 
Mihd. 21. the word “city” may mean in
corporated town. State  Board o f Land 
('om ’rs v. R irie, 56 U. 21.1, 190 P. 59. 
(F rick , J . ,  dissenting.)

3. Liability of land for taxes.
W here state accepted deed of land 

from defaulting m ortgagor rather than 
foreclose the mortgage given upon the 
purchase of the land from the state, the 
state could not claim the land free from  
county taxes levied while the m ortgagor 
had the title, notwithstanding the deed 
anteduted the auditor's tax  deed given 
when the county bought in the land at 
the tax sale (S ta te  v. Duchesne County, 
DO U. 482, 86 P.2d 660), since such would 
not lie within listed exemption from 
taxation and would constitute an abate
ment o f  tuxes. State v. Sa lt Lake 
County, 06 U. 464, 86 P.2d 861.

i. Omnia praesumuntur rite eeee acta.
Court has right to indulge presump

tion, in absence of any showing to con
trary . tliut land hoard has satisfied 
itse lf ns to desirability of investment and 
sufficiency of security as well as legality 
of 1>onds. S tate Board of Land Com'rs 
V. Ririe, 6C U. 211, 190 P . 69.

86-1-51. Id. In County Notes.
In addition to the securities in which public land funds of the state 

may be invested under the provisions of section 86-1-50, the board is 
hereby authorized to invest any of the funds derived from the sale and 
rental of public lands of the state in notes of counties made under the 
provisions of section 10—t —1 ; provided, that such loans or investments 
shall not in any one county exceed one-half of one per cent of the 
assessed valuation of the county as shown by the last tax assessment.

(L. 25, p. 51, § 5608.)

H6-I-52. Id. Use of Interest Derived.
Whenever the state board of examiners shall so direct, the interest 

derived from the investment of funds belonging to the state school fund, 
or the respective state institutions, together with all moneys received 
from rentals, shall from time to time, upon proper requisition therefor, 
be used for the maintenance of the common schools or said institutions; 
and whenever the state board of examiners shall order the use of said 
funds, or any portion thereof for such purposes, it shall notify the state 
auditor of such order, and the state auditor shall thereupon credit the 
amount to the maintenance uccount of the common schools, or of said 
institutions, and the funds so credited for the maintenance of said 
schools or institutions shall be drawn in the manner provided by law 
for the withdrawal of funds appropriated by the legislature for the 
maintenance of said schools or institutions. (L. 25, p. 51, § 5609.)

86-1-53. Subdivision of Stale Lands Into Lots— Appraisal and Sale.
Any portion of the public lands of this state not occupied by bona 

fide settlers having preference right of purchase, may be subdivided 
into lots, and sold ns provided in this chapter, the board first being
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satisfied that by a subdivision of any tract into lots a sale of the same 
can be made for a greater amount than i f  sold in legal subdivisions. 
The board may survey such tracts and direct their subdivision. A 
plat of the survey shall be filed in the office of the county recorder of 
the county wherein the land is situated, and a copy in the office of the 
board. Tracts so subdivided shall not be subject to lease, but each 
lot shall be sold at public auction at such times as the board may direct. 
The manner of appraisement and sale of such subdivided lands shall 
be in all respects the same as in the case of other lands sold.

(L. 25, p. 51, § 5610.)
I. Mandamim. <il P. 5'I4, followed in Hamblin v. S tate

The discretion vested in board by this Board o f Land Com’rs, 66 U. 402, 187 P. 
section will not be in terfered w ith by 17H. 
mundumus. Miles v. W ells, 22 U. 65,

86-1-54. Method of Accounting by State Auditor.
The state auditor shall charge the board with the amount of money, 

rental, interest and principal, separately received from the sale or lease 
of lands, as shown by the duplicate receipts of the state treasurer; and 
upon presentation of the state treasurer’s duplicate receipt shall credit 
the board with the amount of the same. (L. 25, p. 51, § 5611.)

86-1-55 lo 86-1 -57 . (Repealed bv L. 41, 1st Spec. Sess., eh. 55, § 4. 
efT. July 1.)

86-1-58. Exchange of Land)* Between Board and Proprietors.
In order to compact, as fa r  as practicable, the land holdings of the 

state, the board is hereby authorized to exchange any of the land held 
by the state for other land of equal value within the state held by other 
proprietors; and upon request of the board the governor is hereby au
thorized to execute and deliver the necessary patents to such other 
proprietors and receive therefrom proper deeds of the lands so ex
changed; provided, that no exchange shall be made by the land board 
until a patent for the land so received in exchange shall have been 
issued to such proprietors or their grantors. (L. 25, p. 51, § 5618.)

86-1-59. Board Memhers and Employees— May Not Acquire State 
Lands.

The members of the state land board and its employees are hereby 
prohibited from acquiring, either directly or indirectly, any state lands 
or interest therein ; provided, that the provisions hereof shall not inter
fere with any application or any contract to purchase any state lands or 
with any renewal of any lease made prior to March 6, 1925.

(L. 25, p. 51, § 5624.)

86-1-60. Id. Interfering with an Application, a Crime.
Any member of the board, or any employee thereof, who, either di

rectly or indirectly, in his own interest, or in the interest of another, 
interferes with or hinders the application of a bona fide applicant to 
acquire state lands or any interest therein is guilty of a misdemeanor.

(L. 25, p. 51. §5625.)
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86-1-61. Record of Selections— County Recorders to Enter.
Whenever u clear list to lands in this state is received from the de

partment of the interior of the United States it shall be transmitted to 
the state land board, and after the land board has noted the same upon 
its plats and records such clear list shall be transmitted to ‘ he sec
retary of state. On the first days of January and July it si. j  the 
duty of the secretary of state to transmit to the county recorcern a cer
tified transcript of all lands within their respective counties selected 
and approved for the state of Utah under the provisions of federal 
law, during the preceding six months, and it shull be the duty of the 
county recorder immediately upon receipt of such certified transcripts 
to enter the same upon the records of his office, for which service he 
shall make no charge. (C. L. 17, §§ 1603, 5705.)
A, I.. K. notvH.

I.iubilily o f recording officer for mix- 
tnkes or defects in respect to records,
!U A. 1.. R. 1303.

86-1-62. Id. Certified Transcripts, Evidence of Transfer to State.
Any certified transcript mentioned in the preceding section when so 

recorded shall be accepted in lieu of the original approved lists, und 
shall be sufficient evidence of the conveyance of the lands therein de
scribed by the United States to the state of Utah. (C. L. 17, § 1604.)

86-1-63. Flood Control.
The state land board may make surveys of any lands of the state 

which it may deem necessary to prevent and or control floods and to 
conserve the natural resources of the state and to carry out properly 
the intent and purposes of this section; and surveys of all areas of the 
state where there have been damaging Hoods resulting in the loss of 
life or property and surveys of all areas where such damaging floods 
are likely to occur, and if after such surveys it appears to the satis
faction of the state land board that such floods are likely to occur in 
any locality, which will endanger life, health and or property, then the 
state land board shall take immediate action such as it may deem neces
sary to control and or to prevent the occurrence of such floods. And 
for the purpose of controlling and preventing such floods it may coop
erate with the people of the community affected thereby, the counties, 
cities or towns in which such floods are likely to occur, the state road 
commission, the federal government, railroads and any other persons, 
associations and corporations interested in the control and/or the pre
vention of such floods; and may construct or cause to be constructed 
such control works as it deems necessary, on such basis of participation 
as may be deemed equitable; and for these purposes may acquire any 
additional lands either by purchase, exchange, lease, condemnation or 
g ift necessary for the control and or the prevention of such floods; and 
may transfer such lands to such agencies as may exist or hereafter be 
created to maintain such prevention and or control works; and may 
employ or otherwise obtain the services of qualified engineers, foresters 
and range men; and may study flood-control problems und make recom
mendations to the governor and or the legislature relative to their
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solution. It shall be the duty of the state land board to cooperate with 
the sheriffs of the various counties in extinguishing and preventing 
fires on watershed lands, and for such purpose it may employ men to 
patrol watershed lands. Whenever it appears to the satisfaction of 
the state land board that any watershed lands under cither privute, 
state or federal ownership are being made barren by overgrazing or any 
other cause, thereby creating a condition likely to cause floods, the state 
land board may cooperate with the federal government in acquiring 
the lands within the watershed thus affected, and may take such steps 
and action as it deems necessary and sufficient to prevent such lands 
from becoming barren so as to be the cause of floods, and may promote 
revegetation of such lands. The board may in its discretion limit the 
number and kind of stock that may be grazed each year on any state 
land leased for grazing purposes, and mny stipulate the number of days 
that such land may be grazed. (L. 31, p. 83, § 5574x.)

(><wui-refer«nce8.
County flood control, 10-fiu; flro con

trol, 10-7.

86-1-64 . Attorney General to Approve Legal Forms.
All leases and contracts of every kind entered into by the state land 

board shall before execution by such board be approved as to form by 
the attorney general.

History.
Added hy L. 4 1 ,1 s t  Spec. Sess., ch. 36, 

elf. Ju ly  1.

L. 1911, ch. 93 ; eff. May 13.
T r e s p a s s  on  S t a t e  L a n d s

AN ACT making it unlawful to remove minerals, or to cut or remove 
timber from state lands, or to extract salts or minerals from the 
waters of navigable lakes; to graze livestock; to construct any reser
voir, ditch, highway, electric light, telephone or telegraph line upon 
state lands without authority from the state land board, and provid
ing a penalty and liability therefor.

Be it enacted by the Legislature of the State of Utah:

86-1-65 . Designation of Unlawful Acts Relating to Slate  Lands— Mis
demeanor.

Any person who shall wilfully or knowingly remove or extract any 
salt or other mineral from the water of any navigable lake, or from the 
bed thereof, or any mineral, gravel, soil, valuable trees, timber or im
provements from state land, or who shall graze any livestock upon state 
lands, or who shall construct u reservoir, ditch, highway, fence, electric 
light, telegraph or telephone line upon land belonging to the state of 
Utah except for fishing, hunting, or other public purpose or who shall 
wilfully use or occupy state lands for more than thirty days after the 
cancellation or expiration of a lease without authority from the state 
land board so to do shall be guilty of a misdemeanor. (Sec. 1.)
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86-1-66. Id. Same— Constitutes Trespass.
Any person who shall wilfully or knowingly remove or extract any 

salt or other minerals from the water of any navigable lake, or from the 
bed thereof, or any mineral, gravel, soil, valuable trees, timber or im
provements from state lands, or who shall graze any livestock upon 
state lands, or who shall construct a reservoir, ditch, highway, fence, 
electric light, telegraph or telephone line upon land belonging to the 
state of Utah, or who shall use or occupy state lands for more than 
thirty days after the cancellation or expiration of a lease without au
thority from the state land board so to do shall be guilty of a trespass.

(Sec. 2.)

86-1-67. Id. Liability for Violation of Act.
Any person found guilty of violating any of the provisions of Section 

2 of this act shall be linble for the payment of twice the appraised 
value of the use of the land during the time it is occupied by a person 
without authority so to do, together with twice the amount of damage 
committed upon such land, and if salt or mineral is extracted from the 
water of any navigable lake or from the bed thereof without authority 
so to do shall be liable for twice the value thereof. (Sec. 3.)

86-1-68. Id. Suits for Collection of Damages.
All suits for the collection of rental and damages under the provisions 

of this act shall be instituted under the direction of the attorney general 
in the name of the state of Utah. (Sec. 4.)

86-1-69. Disposition of Monies Collected. *
All money collected as rents or damages under the provisions of this 

act shall be placed in the same fund as if the land for which rents or 
dumages are collected w’ere occupied under a lease. (Sec. 5.)

L. 1935, ch. 101; elf. Mar. 25.

W a t e r s h e d s — P r o c e e d in g s  A g a in s t  
O w n e r s  o f  L a n d  W i t h i n

AN ACT authorizing the state land board to commence legal proceed
ings against the owner of lands within watersheds for the protection 
of life and property.

Be it enacted by the Lcginlntnre of the State of Utah:

8 ^ 1 -7 0 . Authorizing Land Board to Bring Action to Limit Grazing.
That the state land board by and with the consent of the governor is 

hereby authorized to institute appropriate legal proceedings for the 
purpose of limiting the number of livestock and the period of grazing on 
privately owned watershed land in the state, where such section is 
found by the state land bourd to be reasonably necessary for the pro
tection of life or property; provided, that the courts in such action shall 
assess against the state land board such amounts as will reasonably 
compensate the owner for any damage he may suffer by reason of such 
proceeding. (Sec. 1.)
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86-1-71. Effective Date.
This act shall take effect upon approval. 
Approved March 25, 1935. (Sec. 2 .)

CHAPTER 2

RIGHTS OF WAY
Hti-2-1. For Pulilic U tilities and Uses 

— Power of Hoard to Grant. 
KO 2 -2 . R ight o f  W ay— For Kuilroads 

Reserved— Forfeiture.
RG-2-3. I<i. F o r Ditches, Telephone

8<>—2—I. fd. Fur Highways, Reserved 
in Patent.

and Transmission Lines Au
thorized by United States 
Reserved.

86-2-1. For Public Utilities and Uses— Power of Board to Grant.
Nothing in this title shall be so construed as to impair the vested or 

nccrued rights for any ditches of any irrigation company, or any per
son owning any ditch or ditches on or passing through any state lands, 
or to prevent the sale of more than 160 acres, for a continuous right 
of way, or for stations or building grounds within the state for a com
mon carrier, or for canal or irrigation companies or associations. And 
the state land board may grant rights of way on, through and over any 
state lands for the transmission of electrical energy, or for telephone or 
telegraph lines, and for canal and irrigation companies, and for roads, 
railroads, tramways, tunnels, ditches, flumes, pipes nnd dumping places 
to facilitate the milling, gmelting or other reduction of ores, or the 
working of mines, quarries or mineral deposits; and for outlets, nat
ural or otherwise, for the deposit or conduct of tailings, refuse or water 
from mills, smelters or other works for the reduction of ores or from 
mines, quarries or mineral deposits; and such rights of way shall be 
granted at such prices and upon such terms as the land board mny deem 
wise and proper, or without compensation, if in its judgment the lands 
on, through or over which such rights of way are to be located, or other 
lands or property of the state, will receive benefits therefrom sufficient 
to compensate the state for the damage occasioned thereby.

86-2-2 . Right of Way— For Railroads Reserved— Forfeiture.
The right of wav through the state lands not appropriated to some 

public use is hereby granted to any railroad company duly organized 
under the laws of any state or territory or by the congress of the United 
States, which shall have filed with the secretary of state a copy of its 
articles of incorporation and due proofs of its organization under the 
same, to the extent of 75 feet on each side of the center line of 
its road; also the right to take, from the state lands adjacent to the 
line of the road, material, earth, stone and timber necessary for the 
construction of its railroad; also ground adjacent to such right of way 
for station buildings, depots, machine shops, sidetracks, turnouts and 
water stations, not to exceed in amount 10 acres for each station, to 
the extent of one station for each 10 miles of its road. Any railroad 
company desiring to secure the benefits of this section shall, immedi-

(L. 25, p. 51, § 5616.)
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ately after the location of any section of 20 miles of its road, if the 
same be upon surveyed lands, and if  upon unsurveyed lands, immedi
ately after the official survey thereof, file with the state land board a 
map of its road; and upon approval thereof by the secretary of state 
the same shall be noted upon the plats in the office of the board; and 
thereafter all such lands over which such riirht of way shall pass shall 
be disposed of subject to such right of way; provided, that if any sec
tion of said road shall not be completed within five years after the 
location of said section, the rights herein granted shall be forfeited as 
to any such uncompleted section of said road. (L. 21, p. 102, § 1233.)

86-2 -3 . Id. For Ditches, Telephone and Transmission Lines Author
ized by United Stales Reserved.

There is hereby granted over all lands now or hereafter belonging to 
the state of Utah a right of way for ditches, tunnels, telephone and 
transmission lines, constructed by authority of the United States. All 
conveyances of state lands hereafter made shall contain a reservation of 
such right of way. (L. 25, p. 51, § 5617.)

86-2—1. Id. For Highways, Reserved in Patent.
Whenever the state shall issue its patent for any lands, the same shall 

be made subject to the easement or right of the public to use all such 
highways as may have been established according to law across the 
land therein described. (C. L. 17, §2809.)

Cross-references.
Sec in this connection 30 -1-2 .

CHAPTER 3

DESERT LAND GRANT *

86
86

86

86
86

86
86

86
86

80

Acceptance o f Acts o f Con
gress.

Powers Vested in Land 
Board.

Application for Selection of 
Lands.

Id. Certified Cheek to A c
company— Forfeiture.

Id. Investigation by Board—  
Notice— Objections.

Request that Londs He W ith
drawn from Entry.

Amendment of Application—  
Disapproval.

Contract Between Applicant 
and Land Board— Bond.

Itl. Fuilure to Perforin—  
Forfeiture.

Id. Proceedings to Be Taken 
by Board.

8 6 - 3 - ! ! .  Sale of Land to Settlers.
86 -3 -12 . Id. Disposition o f Moneys 

Received —  Reclamation 
Trust Fund— Carey Act 
Expense Fund.

86 -3 -13 , Patents from United S tates 
to S ta te  and from  S la te  to 
Settler.

86 -3 -14 . W ater Rights to Be Appurte
nant to Lund— Lien for 
Purchase Price —  F o re
closure and Redemption.

86 -3 -16 . Lien in Favor of Contractor.
86 -3 -16 . Right of Way for C anals to 

Be Reserved.
86 -3 -17 . Annuul Report by Contrac

tor.

'H istory of act. Thia chupler was R. S. 1H!>H, Title 62, Ch. 2, p. 633; Comp. Luwa 
1!H)7, Title 76, Ch. 2, p. 838.
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8^—3—1. Acceptance of Acts of Congress.
The state of Utah hereby renews its acceptance of the conditions of 

section 4 of the act of congress entitled, "An act making appropria
tions for sundry civil expenses of the government for the fiscal year 
ending June 30, 1895, And for other purposes,” approved August 18, 
1894, and acts amendatory thereof, and of the act of congress (Statutes 
at Large, volume 36, part 1. chapter 140) approved April 4, 1910, in 
so far as the same relates to the extension of the provisions of said acts 
of congress over lands within the former Uintah Indian reservation, 
together with all grants of lands to the state under the provisions of the 
aforesaid acts. (L. 21, p. 343, § 5632.)

86-3-2, Powers Vested in Land Board.
The selection, management, and disposal of said lands shall be vested 

in the state land board, which is hereby authorized to make all contracts 
necessary to carry out the provisions of this chapter, and to make such 
rules not in conflict with this chapter or the said acts of congress as 
it mny deem best in thut behalf. (L. 21, p. 343, §5633.)

86-3-3 . Application for Selection of Lands.
Any person desiring to construct ditches, canals, reservoirs or other 

irrigation works to reclaim lands under the provisions of this chap
ter, shall file with the state land board an application for the selection 
of the lands to be reclaimed, designating such lands by legal subdivi
sions. Such application shall be accompanied by a proposal to utilize 
or extend an irrigation system already constructed, or one in process of 
construction, or the rights to construct which have been acquired, or 
to construct ditches, canals, reservoirs or other irrigation works, for 
the complete reclamation of the lands so designated. The proposal shall 
be prepared in accordance with the rules of the stnte land bourd and 
the rules, practice and regulations of the department of the interior, 
and shall state the source of water supply, whether the right to the 
same has been acquired or sought to be ucquired; the location nnd 
dimensions of the works already constructed or in process of construc
tion, or the location and dimensions of the proposed works, with esti
mated cost thereof; the maximum price and terms per acre at which 
perpetual water rights will be sold to settlers on the land to be re
claimed, and the maximum amount per acre per annum for maintenance 
tax. In the case of corporations, it shall stnte the name of the 
corporation, the purpose of its incorporation, the names and places of 
residence of its directors and officers, the amount of its authorized and 
of its paid-up capital. If the applicant is not a corporation, the pro
posal shall set forth the name or names of the parties, and such other 
facts as shall enable the state land board to determine their financial 
ability to carry out the proposed enterprise. (L. 21, p. 343, § 5634.)

86-3-4 . Id. CertiAed Check to Accompany— Forfeiture.
A certified check in such reasonable sum as may be required by the 

rules of the board, not less than $250, shall accompany ouch such pro
posal, the sume to be held as a guaranty for the execution of the con
tract with the state by the party submitting such proposal in accordance
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with its terms, in case of the approval of the same and the selection of 
the land by the board, and to be forfeited to the state in case of failure 
of said applicant to enter into a contract with the state in accordance 
with the provisions of this chapter. (L. 21, p. 343, § 5636.)

86-3-5. Id. Investigation by Board— Notice— Objections.
Upon receipt of such application and proposal the state land board 

shall examine the same, and if it docs not comply with the regulations 
of the department of the interior and the rules of the board, it must 
be returned to the applicant for correction; but if it does so comply, the 
board shall determine whether the reclamation of the land applied for 
can be secured by means of the irrigation system proposed to be ex
tended to such land for the purpose of its reclamation; whether there 
are sufficient water rights vested in the applicant; or whether there is 
sufficient unappropriated water in the source of supply; and whether 
the capucitv of the constructed or proposed works is adequate to reclaim 
the lands described; whether or not the proposed cost of construction is 
reasonable; and whether or not the lands proposed to be irrigated are 
desert in character and such us may be properly set apart under the 
provisions of said act of congress and the regulations of the department 
of the interior thereunder; provided, that immediately upon the filing 
of any application the board shall give notice, for thirty days in a news
paper of general circulation in the state, of the nature of the application 
and a description in genera) terms of the lands applied for, giving the 
county where situated and the source of water supply. Written ob
jections to the application may be filed with the board within forty 
days from the first publication of said notice, and the board shall 
consider and decide upon the merits and sufficiency of such objections.

(L. 21, p. 343, § 6636.)

86-3-6. Bequest (hat Lands Be Withdrawn from Entry.
Upon the filing of such application the board shall forthwith file a 

list of the lands contained therein in the local federal land office with a 
request for the withdrawal of the lands described therein from entrv.

(L. 21, p. 343, § 5637.)
86-3-7. Amendment of Application—Disapproval.

When applications and proposals are not approved by the board it 
shall cause the pnrtics making the same to be notified of its action find 
the reasons therefor. The parties so notified shall have sixty days after 
such notification in which to submit a satisfactory proposal. Should 
such application upon final hearing be not approved by the board, it 
shall file in the local federal land office a request to dismiss the afore
said application for withdrawal. (L. 21, p. 343, §5638.)

86-3-8. Contract Between Applicant and Land Board— Bond.
Upon the withdrawal of the land by the department of the interior, 

it shall be the duty of the state land board to enter into a contract 
with the applicant, which contract shall contain complete specifications 
of the location, dimensions, character of material, class of work, and 
estimated cost of the proposed works, and the maximum price and
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terms per acre at which perpetual water rights shall be sold to settlers, 
and the maximum amount per annum for the maintenance tax, and the 
price and terms upon which the state is to dispose of the land to settlers. 
In the discretion of the board the contract may provide that the sale 
to a settler of a tract of Innd with a permanent water right shall include 
a pro rata interest in the reservoir and irrigation works, equal to the 
proportion that the tract of land purchased by him bears to the entire 
tract to be reclaimed by the irrigation system, and that upon full 
payment of the purchase price of the land and water right, capital 
stock of the corporation representing such interest shall be transferred 
to such settler, if the said irrigation system shall be constructed by a 
corporation, or if by an individual or company then such interest shall 
be conveyed to the settler by the person or company constructing the 
irrigation system. The price and terms for water rights and land, and 
the amount of maintenance tax shall in all cases be reasonable; and such 
contracting party shall have the power to fix. in the contract with the 
applicant for the land and permanent water right, the amount or quan
tity of the annual water supply, and said party shall have the right to 
provide reasonable rules and regulations for the use and distribution of 
the annual supply of water, such rules and regulations to be approved 
by the state land board. Said contracting party shall give a satisfac
tory bond in n penal sum equal to five per cent of the estimated cost of 
the works for the faithful performance of the provisions of the contract 
with the state, blit in no case shall such bond exceed the sum of $50,000.

(L. 21, p. 343, §5639.)
86-3-9 . Id. Failure to Perform— Forfeiture.

All such contracts shall state that the work covered by the contract 
shall begin within six months from the date of contract and that the 
construction shall be prosecuted diligently and continuously to comple
tion, and that the cessation of work under the contract for a period of 
six months shall forfeit to the state all rights under the contract and 
the penal sum named in the bond; provided, that no property or right 
which was vested in the applicant or contractor at the date of the con
tract shall be forfeited; avd provided alto, that in cases of contractors 
who at the date of the application own or have vested rights in water, 
and in a reservoir, a reservoir site, canals, or other irrigation works, 
the forfeiture shall extend only to such portions of the system uncon
structed at the time of default and to the penalty of the bond given by 
such contractor. (L. 21, p. 343, § 5640.)

86-3-10. Id. Proceedings (o He Taken by Hoard.
Upon the failure of the contractor to comply with any requirement of 

his contract, it shall be the duty of the board to notify him of such fail
ure, and that, unless the contractor shall comply with such requirements 
within sixty days from the date of such notice, the bond and contract, 
and, except as herein otherwise provided, all work constructed there
under, shall be at once and thereby forfeited to the state, as provided in 
section 86-3-9 . The board shall bring action in the proper court to 
cause the said works to be forfeited, and thereafter shall advertise 
for proposals to complete the said work, and may, in proper cases, con-
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tract with a bidder who will pay the original contractor the highest sum 
for the works partially completed, complete the same, and supply water 
rights to the settlers on the lands to be rccluimi'd, for the price and 
upon the terms stated in the original contract. I f  no bid shall be re
ceived for the completion of said works and furnishing water rights to 
such settlers, for the price and upon the terms stated in the original 
contract, then the board shall bring the proper action for recovering the 
amount of the bond of the contractor. (L. 21, p. 343, § 5642.)

86-3-11. Sale of Land to Settlers.
Any citizen of the United States, or any person having declared his 

intention to become a citizen of the United States, over the age of 
twenty-one years, may make application to the board to enter any of 
said lands, not exceeding 160 acres, under the regulations of the depart
ment of the interior and the rules of the board. Each application must 
be accompanied by a certified copy of a contract for the perpetual water 
right made by the applicant with the person or corporation authorized 
by the board to furnish water for the reclamation of said lands, to
gether with 25 cents per acre for the land applied for, and must con
tain a declaration that he will settle upon and improve said land. If 
such application is allowed, the board shall cause to be issued a certifi
cate of the location to the applicant. If the application is not allowed, 
the 25 cents per acre accompanying it shall be returned to the applicant. 
I f  the construction contractor fails to furnish water to any settler un
der the provisions of his contract with the state, the state shall refund to 
such settler all payments that he shall have made to the state. The 
board shall dispose of all lands accepted by the state under the provi
sions of this chapter at a price not exceeding $1 per acre, except lands 
within the former Uintah Indian reservation. 25 cents per acre to be 
paid at the time of entry and the remainder ut the time of mnking the 
final proof by the settler, but no settler shall be entitled to make more 
than one entry. For lands within the former Uintah Indian reserva
tion the board shall charge a price of not more than $2.25 per acre and 
not less than $1.50 per acre. 25 cents per acre to be paid nt the time of 
entry and the remainder at the time of making final proof by the settler. 
Of the price charged for such lands situated within the former Uintah 
Indian reservation the board shall pay to the United States the sum of 
$1.25 per acre as provided in the said act of congress, and the board 
is hereby authorized to make all contracts necessary, and to pay the 
United States the sum necessary, to carry out the provisions of this 
chapter. (L . 21, p. 343, § 5643.)

86-3-12. Id. Disposition of Moneys Received— Reclamation Trust 
Fund—Carey Act Expense Fund.

All moneys received by the board from the sale of lands selected un
der the provisions of this chapter shall be deposited with the state 
treasurer, and such sums as may be necessary shall be available for the 
payment of the expenses of the board in carrying out the provisions of 
this chapter, and such expense shall be paid by warrants drawn by the 
state auditor in the same manner as other expenses of the board are
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paid, and any balance remaining over and above the expenses necessary 
to carry out the provisions of this chapter shall constitute a trust fund 
to be used only for the reclamation of other arid lands; provided, that 
until there is sufficient money in the said reclamation trust fund the 
expenses of the board in carrying out the provisions of this chapter may 
be paid from a Carey act expense fund to be appropriated by the legisla
ture, and the auditor shall register such claims paid out of said expense 
fund in the order of their presentation. Whenever, except as pro
vided in this chapter, money is in the said reclamation trust fund equal 
to a claim which has been paid out of the said Carey act expense fund, 
the auditor shall draw a warrant on said reclamation fund to reimburse 
the state for sums that have been paid out of said Carey act expense 
fund. The board shall draw by requisition on the auditor the sums 
necessary to pay the United States in order to obtain patent to lands 
accepted in this chapter, and the auditor shall draw his warrant on said 
reclamation trust fund giving precedence to sums to be paid to the 
United States over warrants to reimburse the state for expenses.

(L. 21, p. 343, § 5644.)

86-3-13. Patents from United States to State and from Slate to 
Settler.

Upon the completion of the said works or any section thereof the con
tractor shall notify the board that he is prepared to supply water to the 
land designated in his application, or any particular tract thereof; 
whereupon the board shall cause proof of that fact to be made to the de
partment of the interior with a request that a patent to such land be 
issued to the state, and shall cause a notice to be given to each settler 
of such fact. Within three years thereafter each settler shall appear 
before the board and make final proof of reclamation, settlement and 
occupation in accordance with the regulations of the department of the 
interior and the rules of the board, and shall make final payment for 
the land entered by him. Upon final payment by any settler, the state 
shall issue a patent for the land entered, which shall be executed in the 
same manner that other patents nre executed. (L. 21, p. 343, § 5645.)

86-3-14. Water Rights to lie Appurtenant to Land— Lien for Purchase 
Price— Foreclosure and Redemption.

The water rights to all lands acquired under the provisions of this 
chapter shall attach to and become appurtenant to the land as soon as 
the title passes from the United States to the state. Any person fur
nishing water for any tract of land so acquired shall have a first and 
prior lien on said water rights and land upon which such water is used 
for all deferred payments for such water rights, such lien to be in all 
respects prior to any and all other liens created or attempted to be 
created by the owner and possessor of the land, and it shall remain in 
force and effect until the last deferred payment for the water rights is 
fully paid and settled according to the terms of the contract under 
which such water rights were acquired. The contract for the water 
rights upon which the aforesaid lien is founded shall be recorded in the 
office of the county recorder of the county where the land is situated.
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Upon default of any deferred payments secured by any lien under the 
provisions of this chapter, the person holding said lien may foreclose 
the 9ume according to the terms and conditions of the contract granting 
and selling to the settler the water rights, and such foreclosure shall be 
in the manner in which mortgages are foreclosed in this state; pro
vided, that such settler shall have the right, within one year from the 
date of foreclosure as provided in this section, to redeem such land and 
water rights, by payment of the sum of such deferred payment or pay
ments with interest at not to exceed twelve per cent per annum, with 
accrued cost of maintenance. (L. 21, p. 343, § 6646.)

C roHR-references.
Foreclosure of m ortgages, 104-56.

86-3-15. Lien in Favor of Contractor.
Under the provisions and subject to the conditions of the act of con

gress entitled “An act making appropriations for sundry civil expenses 
of the government for the fiscal year ending June 30, 1897, and for 
other purposes," approved June 11,1896, and under a section of the sub
title of 9aid act “surveying the public lands," a lien is hereby created 
in favor of the contractor on and against the separate legal subdivisions 
of land reclaimed for the actual cost and necessary expenses of reclama
tion and reasonable interest thereon from the date of reclamation until 
disposed of to actual settlers, (L. 21, p. 343, § 6647.)

('ruRM-rcferencen.
Mechanics’ liens, 52-1.

86-3-16. Right of Way for Canals (o Be Reserved.
The maps in the office of the board shall show the location of the 

canals or other irrigation works approved in the contract with the 
board, and all lands entered under the provisions of this chapter shall 
be subject after entry to the rights of way of such canals or irrigation 
works, such rights of way to embrace the entire width of the canals and 
such additional width as may be required for their proper operation 
and maintenance, the width of right of way to be specified in the con
tract provided for in this chapter. (L. 21, p. 343, § 6648.)

86-&-17. Annual Report by Contractor.
The board shall require annual reports from each contractor, giving 

such details respecting the fulfillment of the contract as the board may 
require. (L. 21, p. 343, § 6649.)

CHAPTER 4

RESERVOIR LAND GRANT FUND

Defined. struction— Sale of Lands
Uses of Fund Authorized. and W ater Rights.
State  Engineer to Make 8 0 -4 -6 . S tate  E ngineer to Supervise 

Plans fur Reservoirs. Work.
Irrigation Pro jects —  Con- 8G-4-6. Payment O ut of Fund.

Rd-4-1.
8(i-4-L\
8l>-4-:i.

8G-4-4.
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8G-4-7. Fund Appropriated to Uses structed— Rights of Patent-
o f Chapter, ees.

(Repealed.) 80-4-10 , Omnibus Authority to Land
86-4-!). T itle to Reservoirs Con- Board.

History of act. This chapter was R. S . 18!>8, Title 02. Ch, 3. p. 537; Comp. Lows 
1007, Title 76, Ch, 3, p, 843.

86-1-1. Defined.
The reservoir land grant fund shall consist of all moneys received 

from the sale of land selected under the grant to this state of 600,000 
acres of Innd for the establishment of permanent water reservoirs for 
irrigation purposes. (L. 21, p. 350, §6659.)

86-4-2. Uses of Fund Authorized.
The state land board shall cause to be selected suitable sites for the 

construction oi reservoirs and procure, by selection, grant or purchase, 
the title to the land to bn covered by water stored therein nnd shall 
cause to be constructed suitable reservoirs for the purpose of storing 
water to be supplied to state and other lands. The use of the reservoir 
land grant fund for these purposes shall be preferred. The state and 
board may loan the reservoir land grant funds to corporations or 
associations within the state for the construction or completion of res
ervoirs, whether public or private, at a rate of interest not to exceed five 
per cent per annum, in such sums, for such securities, and for such pe
riods of time ns in its judgment will promote the interest of the state 
and encourage the construction of reservoirs for agricultural purposes. 
No such loan shall be made unless the name is secured by a first lien 
upon improved real estate or established water rights, nor in an 
amount to exceed forty per cent of the cash value of such securities at 
the time the loan is made. Upon the completion of any reservoir 
for which a loan from the reservoir land grant fund has been made, 
onc-tenth of the principal of such loan, together with the accrued in
terest, shall be repaid to the reservoir land grant fund on the last day 
of December of each year until the full amount of the principal and all 
accrued interest on any such loan shall have been fully paid. When
ever lands are selected for reservoir sites in connection with an irriga
tion project to be developed by the state by use of the reservoir land 
grant fund, and whenever lands are selected for irrigation and reclama
tion by use of the reservoir land grant fund, such lands shall be paid 
for from the reservoir land grant fund at a price of not less than $2.60 
per acre, the money so realized to go to the various land grants from 
which the selections were made, being divided among the several grants 
in the same proportion as the selection of lands for said purposes.

(L. 21, p. 350, § 5660.)

OoHN-referenf fB.
General limitation of time for prexent- 

ing warranto as not applicable, 87-5-6 .

86-4-3. State Engineer to Make Plans for Reservoirs.
When a reservoir site has been selected, the board shall cause to lie 

mude, by the state engineer, plans and specifications in detail showing 
the kind and quantity of materials required and the work necessary to 
be performed in the construction of such reservoir, together with an es-
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timute of the total cost of the sumo and of the number of acres that may 
be irrigated therefrom. All plans and specifications shall be made with 
a view to constructing a substantial permanent reservoir.

(L. 21, p. 350, § 5661.)

86—1-1. Irrigation Projects— Construction— Sale of Lands and Water 
Rights.

Upon the determination by the board that any irrigation project is 
practicable, it may cause to be let contracts for the construction of the 
same, in such portions or sections us may be practicable to construct and 
complete as parts of the whole project, and thereupon the board shall 
give public notice of the lands irrigable under such project and the limit 
of area that will be sold to any one citizen, which limit shall represent 
the acreage which, in the opinion of the board may be reasonably re
quired for the support of a fumily upon the lands in question, and of the 
place and time when the lands will be disposed of and the manner and 
terms of such disposal. The terms of disposal shall be determined with 
a view of returning to the reservoir land grant fund the cost of con
struction of the project, with interest at the rate of five per cent per 
annum, computed from the date ol‘ the completion of the project. With 
reference to lands in private ownership which may be irrigated by the 
waters of an irrigation project, the board shull make a written con
tract with each landowner before making any provision for the irriga
tion of such private lands by means of the irrigation system that is to be 
constructed. Said contract shall be drawn so as to properly secure the 
state for the expense of construction of the works necessary to irrigate 
such private lands and shall provide what the cost of the irrigation 
thereof shall be. which in no case shall be less than the actual cost 
thereof. And the board is hereby authorized to sell water or water 
rights pertaining to any state irrigation project to incorporated irriga
tion companies upon such security as shall be approved by the said 
board, but at a price not less than the actual cost of storage and delivery 
of said water. The board may, when the interest of the state and the 
successful sale, development and colonization of the land require such 
action, abate payments of interest due from purchasers of land and 
water or either of them, or extend the time of payments on principal 
and interest due or to become due, with or without interest, upon such 
terms and conditions as to the board shall seem just. Whenever the 
board has abated interest or granted extensions under the authority 
given in this section, the action of the board shall be entered in detail 
upon its records showing in each case the reasons for the action of the 
board and a full statement of such action shall be included in its next 
annual report. (L. 21, p. 350, § 5662.)

86-1-3 . State Engineer to Supervise Work.
During the construction of any reservoir, the board shall cause the 

same to be supervised by the state engineer. (L. 21, p. 350, § 5663.)

86—ML Payment Out of Fund.
As the work progresses, the board shall make requisitions upon the 

state auditor for such sums of money ns may be necessary in payment
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therefor, and the state auditor must thereupon draw his warrants upon 
the state treasurer for the amounts specified in such requisitions, the 
same to be paid out of any monev in the reservoir land grant fund.

(L. 21, p. 350, § 5664.)

86-4-7 . Fund Appropriated to Uses of Chapter.
All the reservoir land grant fund is hereby appropriated for the pur

pose of carrying out the provisions of this chapter.
(L . 21, p. 350, § 5665.)

86-1-8 . (Repealed by L. 35, ch. 98, § 2, eff. May 14.)
86-4—9. Title to Reservoirs Constructed— Rights of Patentees.

All reservoirs constructed under the provisions of this chapter, to
gether with the water rights acquired thereby, shall be and remain th< 
property of the state of Utah until the land to be irrigated thereby i> 
sold and disposed of and fully paid for, and the same shall become 
appurtenant to the lands to be irrigated thereby, and when any such 
lands are sold and patented by the state such patents shall convey h 
proportionate interest in such reservoirs and water rights.

(L. 21, p. 360, § 5669.)

86-4-10. Omnibus Authority to Land Board.
The state land board may perform any and all acts and may make 

such rules and regulations as may be necessary and proper for the pur
pose of carrying the provisions of this chapter into effect.

(L. 21. p. 350, §6670.)

CHAPTER 5

WELLS

86-5-1, 86-5 -2 . (Repealed by L. 35. ch. 105, § 4, eff. Mar. 22.)

KtW»-3. (This section was repealed by L. 35, ch. 105, § 4, eff. Mar.
22, but was subsequently amended by L. 39, ch. 108, eff. May 
9, with the catchline "Wells on Private Lands— Leasing or 
Selling Wells," to read as follows: "Such wells may be 
driven on state or private lands. I f  on private lands, then 
the owner thereof must give to the state a good and suf
ficient deed of conveyance for at least one acre of land 
where such well is located, together with a right of way 
tor a public highway of not less than four rods in width 
from the highway to the location of the suid well. When
ever it is necessary to install machinery for lifting the 
water from such wells, the land board is hereby authorized 
and empowered to make such installation. The board is 
authorized to lease such wells for a period not to exceed 
five years to the responsible bidder who will agree to fur
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nish the water to the users thereof at the lowest price per 
gallon. The board is further authorized to sell said wells 
to the highest responsible bidder subject to such reserva
tions as, in the judgment of the land board, shall be to the 
best interest of the state; provided, that use of water from 
said wells shall be subject to the provisions of Title 100, 
Revised Statutes of Utah, 1933, as amended by Laws of 
Utah, 1935, Chapter 105 and Laws of Utah, 1937, Chapter 
130.”)

CHAPTER 6

FARM LANDS ACQUIRED BY STATE
i

8G-G-1

BG-G-2 
BO-6-3

. 1935, ch. 99; ell. Mar. 23. 
Authority to Louse and Soli 

Farm  Lamia Acquired by 
Mortgage.

8G-G-4. Settlem ent of Deficiency Judg
ments.

gG-G-6. Constitutionality.
86-G-G. Conflicting Acta Repealed. 
KG-G-7. Effective Date.

L. 1935, ch. 99; eff. Mar. 23.
AN ACT relating to the sale and lease of farm lands acquired by the 

state of Utah by virtue of mortgage foreclosures or otherwise per
mitting the state land board to make settlement of deficiency judg
ments as will best subserve the interests of the state.

He it enacted by the Legislature of the State of Utah:

86-6-1 . Authority to I^ease and Sell Farm Lands Acquired hy Mort
gage.

The state land board is hereby authorized to sell or lease any or all 
farm lands acquired by the state through foreclosure proceedings, and 
all farm lands which have been or shall hereafter be deeded to the state 
by its mortgage debtors in settlement of the mortgage debt. The state 
land board is hereby authorized to cause the lands and improvements 
thereon to be appraised and to sell the said lands-for a price not less 
than the appraised value; provided, that the mortgage debtor, or his 
assignee of record in the office of the state land board, shall have the 
first right or preference to purchase or lease the same as hereinafter 
provided. Said preference right must be exercised within thirty days 
after the state land board has acquired title to the property. The pur
chase price may be for cash or on terms of not less than 10 per centum 
of the purchase price in cash upon the execution of the contract, and 
the balance in 40 equal semiannual installments, with interest on de
ferred payments at the rate of 4 per centum per annum, payable semi
annually. The state land board may lease said land to the said 
mortgagor for a period of not to exceed three years for a consideration 
equal to 5 per centum per annum of the appraised value together with 
all taxes and water assessments levied against such property during the
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term of such lease; provided, koircrcr, that failure to comply with the 
terms and conditions of said lease shall constitute a forfeiture, and the 
preference right to purchase by said mortgagor shall terminate, and the 
state land board shall have the right to immediately repossess the prop
erty. (Sec. 1.)
('rwas-refereners.

Leases of state lands (rcncrally, 8 0 - 
1-44.

86 -6 -2 . Id.
I f the said mortgagor fails to exercise the rights granted in the pre

ceding section, the bourd may lease said furm lands, or any portion 
thereof, to any bonu fide applicant, for terms not exceeding three years, 
upon such terms and conditions as it may deem reasonable. (Sec. 2.) 

86-6-3 . Purchaser in Default, Procedure.
Any purchaser of said lands or his Assignee, who is in default for 

nonpayment of principal or interest due the state for a period of one 
month, shall be notified by the board, by letter, of such default, and if 
within ninety days after the mailing of such notice such delinquent has 
not paid his delinquencies, his contract of sale shall become forfeited 
and void without further notice, and such forfeiture shall be noted upon 
the records of the board; thereafter the lands shall not be charged with 
any preference rights to purchase. (Sec. 3.)

86-6-4 . Settlement of Deficiency Judgments.
The state land board is hereby authorized to make such settlement 

of all deficiency judgments that the state land bourd now holds as will 
best subserve the interests of the state. (Sec. 4.)

86-6-5 . Constitutionality.
I f any part or parts of this act shall be held to be unconstitutional, 

such decisions shall not affect the validity of the remaining parts of this 
act. The legislature hereby declares that it would have passed the 
remaining parts of this act even if it had known that such part or parts 
thereof would be declared unconstitutional. (Sec. 5.)
86-6 - 6 .  Conflicting Acts Repealed.

All acts in conflict herewith are hereby repealed. (Sec. 6.)
86-6 -7 . Effective Date.

This act shall take effect upon approval.
Approved March 23, 1936. (Sec. 7.)



[285] T itle 86— S late  Lands 8 6 - 7 - 2

CHAPTER 7

ACQUISITION BY UNITED STATES OF LANDS IN UTAH 
FOR NATIONAL FORESTS

I.. 1935, fh . 137; eff. Feb. IS. Rfi-7-2. Effective Unto.
HlJ-7-1. Nutionul Forest)!— Consent for 

Acquisition of Lnn<ls —
Rights Reserved.

L. 1935, ch. 137; eff. Feb. 16.

AN ACT to enable the United States to acquire by purchuse, land in the 
state of Utah for construction, extension or establishment of national 
forests, reserving to the state the right to serve process and punish 
offenses committed thereon.

Be it enacted by the Leyixlaturc of the State of Utah:

86-7-1. National Forests—Consent for Acquisition of Lands— Rights 
Reserved.

Consent of the state of Utuh is hereby given for the acquisition by the 
United States by purchase, of such lands in the state of Utah as in 
the opinion of the secretary of agriculture of the United States may be 
needed for the consolidation, extension or establishment of National 
Forests in this state, subject to the right of the state to cause its civil 
and criminal processes to be executed on such lands and to punish of
fenses against the laws of the state committed on lands so acquired.

(Sec. 1.)
86-7-2. Effective Date.

An emergency existing therefor, which emergency is hereby declared 
to exist, this act shall take effect and be in force from and after its 
passage and approval by the governor.

Approved February 16, 1935. (Sec. 2.)



TITLE 87
ST A T E  O FFIC ERS

Chapter 1. S a laries.
Chapter 2. Governor.
Chapter 3. S ecretary of S tate.
Chapter 4. A uditor.
Chapter 6. T reasurer.
Chapter 0 . Attorney-General.
Chapter 7. Sta te  C h em ist .
Chapter 8. Distr ict  Attorney.
Chapter 0 . Depu ty  State Offic er s .
Chapter 10. Reports of S tate Offic er s .

CHAPTER 1

SALARIES *

87 -1-1 . Officers of Executive Depart 87 -1-5 . D istrict Attorneys.
ment. 87 -1-6 . Id. Mileage and Expenses.

87 -1-2 . Clerk and Reporter o f Su  87 -1-7 . Mileage and Expenses Gener
preme Court. ally.

87 -1-3 . Justices of Supreme Court—  
No Mileage or Expenses. 

D istrict Judges— Mileage and

87-1-8 . Payable Quarterly.

87 -1-4 .
Expenses.

‘ History o f act. This chapter was Comp. Laws 11)07, Title 70, Ch. 1, p. 768.
The constitutional authority for th is legislation is found in Const. A rt. V II, § 20.

87. 1. 1. Officers of Executive Department.
The annual salaries of the following state officers are fixed as follows: 

governor, $6,000; secretary of state, $4,500; state treasurer,’ $3,000; 
state auditor, $3,500; attorney-general, $4,500; superintendent of public 
instruction, $4,000. (L. 19, p. 288, § 6070.)
Cross-references.

S ta te  officers, compensation and mile
age, Const. A rt. V II, § 2 0 ;  to be paid 
fixed salaries, Const. A rt. X X I, §§ l ,  2 ; 
ex tra  compensation forbidden. Const. 
A rt. V I, § 3 0 ; special acts not to be 
passed, Const. A rt. V I, § 2 6 ; fees to  be 
paid over, Const. A rt. X X l, § 2 ;  salaries 
withheld until fees accounted for, 28- 0-6.

t . Right to salary.
Public officer held entitled to salary 

for portion of term of office, notwith
standing he did not personally assume 
charge o f  office, and discharge duties

thereof, and officer de facto  in posses
sion of office was paid salary. Tanner 
v. Kdwards, 31 U. 80, 86 P. 766.

A. I.. R. notes.
Agreement by public officer or employee 

to accept less than compensation or 
fees Axed by law, validity and effect 
of, or o f  acceptance of reduced 
omount. 118 A . L. R. 1468. 

Compensation of public officers or em
ployees for services rendered under 
unconstitutional act, 101 A. L . R. 
1417.

Constitutional or statutory limitation of 
compensation of public officer as

[286]
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applicable to one in governmental 
service who is paid in whole or in 
part from funds not derived from 
taxation, 135 A. L . R. 1033.

Constitutional provision against increase 
or decrease of compensation o f pub
lic officer as affecting power of legis
lature to  effect decrease by means of 
administrative procedure or consent 
of officer, 127 A. L . R. 629.

Constitutionality and construction of 
statute providing for payment of

salary o f public officer or employee 
during period of unlawful removal 
or suspension, or expenses incurred 
by him in gaining reinstatem ent or 
in defending himself against charge 
of misconduct or incompetency in 
office, 103 A. L. R. 763.

Deputies’ salaries, who to pay, 26 A. 
L . R. 1399.

Vacations and holidays, right of public 
officers as regards, 134 A. L. R. 
195.

87-1-2. Clerk and Reporter of Supreme Court.
The annual salaries of the following state officers are fixed as follows: 

clerk of the supreme court and ex officio librarian, $3,000; reporter 
of the decisions of the supreme court, $1,200. (L. 27, p. 49, § 5071.)

87-1-3. Justices of Supreme Court— No Mileage or Expenses.
The annual salaries of the justices of the supreme court are fixed at 

$5,000. No mileage or expenses shall be allowed. (C. L. 17, § 5072.)
CroHS-ref«rpnccH.

Constitutional provision, Const. Art.
V III. §§ 12, 20; sim ilar provision, 20-2-1 .

87-1-4. District Judges— Mileage and Expenses.
The annual salaries of the judges of the district court are fixed at 

$4,000. No mileage or expenses shall be allowed, except that when any 
district judge shall hold court in a county outside of the county in which 
he resides, he shall be entitled to his actual and necessary expenses in
curred thereby. (L. 19, p. 288, § 1 .)

Cross-references.
Constitutional provisions, Const. Art. 

V III, SI 12, 20. 1

1. Official year.
Under Constitution, official year be

gins on first Monday of January of year 
following general election, and, as to 
ul] state officers and district judges, ends

on first Monday o f January four yeara 
later, and such officers are entitled to 
receive four full quarters' pay in each 
year during their term of office, but

Saying them three daya beyond four 
ull years and deducting such amount 

from  successors violated Constitution. 
Crockett v. Tuttle, 58 U. 213, 197 P. 
900.

87-1-5. District Attorneys.
The annual salaries of district attorneys are fixed as follows: in the 

first judicial district, $1,500; in the second judicial district, $2,000; in 
the third judicial district, $3,000; in the fourth judicial district, $2,100; 
in the fifth judicial district, $2,000; in the sixth judicial district, $1,800; 
in the seventh judicial district, $2,100. (L . 27, p. 93, §5074.)

Cross-references.
Assistants, 87-8-13.

87-1-6. Id. Mileage and Expenses.
District attorneys and deputy district attorneys shall receive in ad

dition to their salaries their actual traveling expenses while on duty 
within their d istricts; while absent from their districts and while neces
sarily employed upon official business, they shall receive their neces
sary expenses for lodging and subsistence actually paid, not exceeding
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$4 per day, and their actual and necessary traveling: expenses; pro
vided, that the district attorney of the seventh judicial district shall 
receive his actual lodging and subsistence expenses, not exceeding $4 
per day, while absent from the city or town in which he resides and on 
duty within his district. (L. 23, p. 128, § 5075.)
1. Validity.

Contention thut thin section whs un- 
constitution'll because proviso with ref
erence to district attorneys o f seventh 
district was unconstitutional wus held 
without m erit, since even though it was 
conceded without deciding th a t proviso 
was unconstitutional, it  was severable 
from  remainder o f section and would 
not render such remainder unconstitu
tional. Higgins v. Glenn, G5 U. 40<>, 
237 P. 5i:i.

Any attempt on part of legislature 
to chunge mileage allowed public of
ficers, or to  increase or decrease other 
item s of expense to be allowed, must of 
necessity result in directing, either by 
increasing or decreasing, th eir salaries 
or compensation within inhibition of 
Const. Al t. VII, 8 20, since term s ‘‘sal
ary ” and "compensation” appear to  be 
synonymous and used interchangeably 
in that provision. Higgins v. Glenn, 05 
U. 400, 237 P. Bill.

Const. Art. V II, §20 , which provides 
for payment of actual and necessary ex
penses o f  state officers while traveling 
in state in performance of official duty 
did not intend to make it obligatory 
upon legislature to provide th at ex
penses of all such officers should be paid 
out of state treasury; nor give officers 
right to have such expenses paid by 
ntutr. Murdock v. Mubey, 69 U. 34o, 
2o:t P. OBI.

And see annotations under Art. V II, 
§ 20 of tin* Constitution.

2. Effect of 1923 amendment.
Provisions of amendment to this sec

tion in UI23 held not applicable to  nor 
controlling of mileage and other ex
penses incurred by d istrict attorneys 
who were holding office a t  time amend
ment was passed. Higgins v. Glenn, 06 
U. 400, 237 P. 513.

87-1-7 . Mileage and Expenses Generally.
All state officers, except those otherwise specifically provided for, 

shall receive, in addition to their salaries, their actual and necessary ex
penses while traveling in the performance of their official duties.

(C. L. 17, §5076.)
A. L. It. mites.

Accepting excessive m ileage allow
ance as punishable offense, 134 A. L. 
R. 1258; allowance of mileage or travel
ing expenses to officer as affected by 
use of his own vehicle for transporta
tion, 112 A. L. R. 172; constitutional 
inhibition of change of officer’s com-

87-1-8 . Payable Quarterly.
The salaries of state officers and 

shall be paid quarterly.
1. Remedies.

Where salaries nre fixed by luw, und 
payment thereof is refused by officer 
whose duty it is to draw w arrant, man-

pcmuilion ns applicable to  allowance for 
expenses or dishursementa, 106 A. L . R. 
7711; public officer's right and duties in 
respect o f mileage and other allowances 
incident to duties of his office but which 
represented no actual expense or outlay 
by him, HI A. L . R. 4!>3.

the mileage and expenses then due 
(C. L. 17, §5077.)

dale is proper remedv to enforce pay
ment. Crockett v. Tuttle, 58 U. 213, 
107 P. 900.

CHAPTER 2

GOVERNOR
H7 2-1 . General Powers slid Duties. 87-2 4. Records to He Kept.
8 7 -2 -2 . To Trnnsmit List o f  Appoint- 87 -2 -6 . To Issue Commissions to Of- 

ments to Senate. fleers.
8 7 -2 -3 . Removal o f Officers.
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87-2-C . Acting Governor 
and Duties. 

8 7 -2 -7 . Budget.

Power* K7-2-U. Suite Officer* to Comply with 
Orders o f Governor. 

87-2-10 . Effective Date.

L. 1933, eh. 72 ; eff. Mar. 21. 
E mergency Power of Governor Over 

S tate R evenue

I.. 1937, eh. 151; eff. Feb. 21. 
Residence

K 7-2-I1 . Governor's Residence, 
o f Cover- 87 -2 -12 . Appropriation.

87 -2 -13 . Effective Date.
r was R. S. 18118, Title 03, Ch. 1; Comp. I jiw s  1*107,

87-2 -1 . General Powere and Duties.
In addition to those prescribed by the constitution, the governor has 

the following powers and must perform the following duties:
(1 ) He shall supervise the official conduct of all executive and minis

terial officers.
(2 ) He shall see that all offices are filled and the duties thereof per

formed, or in default thereof, apply such remedy as the law allows, 
and. if the remedy is imperfect, acquaint the legislature therewith at its 
next session.

(3 ) He shall make appointments and fill vacancies as required by 
law.

(4) He is the sole official organ of communication between the gov
ernment of this state and the government of any other state and of the 
United States.

(5 ) Whenever any suit or legal proceeding is pending against this 
state, or which may affect the title of this state to any property, or 
which may result in any claim against the state, he may direct the 
attorney-general to appear on behalf of the state, and may employ such 
additional counsel as he may judge expedient.

(C) He may require the attorney-general or the county attorney of 
any county to inquire into the affairs or management of any corpora
tion doing business in this state.

(7 ) He may require the attorney-general to aid any county attorney 
in the discharge of his duties.

(8) He may offer rewards, not exceeding $1,000 each, payable out of 
the general fund, for the apprehension of any convict who has escaped 
from the state prison, or of any person who has committed, or is 
charged with the commission of, a felony.

(9 ) He must perform such duties respecting fugitives from justice 
as are prescribed by law.

(10) He must issue and transmit election proclamations as pre
scribed by law.

(11) He must issue land warrants and patents as prescribed by law.
(12) He must, prior to each regular meeting of the legislature, de

liver to the secretary of state for publication all biennial reports of offi
cers, commissions and boards for the two preceding years.

(13) He may require any officer, commission or board to make spe
cial reports to him in writing.

(14) He must discharge the duties of a member of all boards of 
which he is or may be made a member by the constitution or by law.

(15) He shall each year issue a proclamation recommending the ob
servance of Arbor day, by the planting of trees, shrubs and vines, in the
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promotion of forest growth and culture, and in the adornment of public 
and private grounds, places and ways, and in such other efforts and 
undertakings as shall be in harmony with the general character of such 
holiday.

(16) He has such other powers and must perform such other duties 
as are devolved upon him by law. (C. L. 17, §§ 2897, 6682.)
History.

This section does not differ m aterially 
from  R. S . 18118, § 2403; Comp, taw s 
1007, |2403.
Comparable provisions.

Cal. Polit. Code, | 380 (contains sub. 
Btantially identical provisions; aubd. 8 
is applicable where offense is punish
able with death; equivalent o f subd. 15 
herein is not included; includes provi
sion worded as follow s: “He may issue 
arm s and accouterm ents for tne use 
o f colleges” ).

Idaho Code, § 05-702 (substantially 
the same, except as  follow s: bb to  suba. 
8, governor may offer rewards not ex
ceeding $500 each, in cases of felony, 
where offense is not punishable by 
death; reward, not exceeding $1,000, may 
be offered, where the escaped convict 
is charged with commission of offense 
punishable with death: subds. 11, 12, 14 
and 15, os worded herein, are not in
cluded).

Iowa Code 1939, § 8 0  (governor may 
employ counsel to protect rights or in 
terests o f the s ta te ) ; § 8 2  (may direct 
attorney-general to  appear, on behalf 
o f municipality or officer thereof or con
tractor therewith, in action involving 
validity of patent as  to any m atter or 
thing entering into highway, bridge, 
or culvert construction, and may em 
ploy legni assistan ce); § 8 3  (m ay offer 
reward for a rrest, not to exceed $500).

Mont. Rev. Codes. § 124 (substan
tially identical, except as follows: in 
subd. 8 , reward not to exceed $1,000 for 
apprehension o f escaped convict, or any 
person who has committed or is charged 
with offense punishable by death; subd. 
14, enum erates boards in question; 
equivalent o f subd. 15 herein is not in 
cluded).
Cross-references.

Governor and his powers and duties, 
Const. A rt. V II ; extradition, 105-66; 
patents. 6 0 -1 -4 3 ; reportB of state o f
ficers, 8 7 -1 0 -3 ; holidays, Title 37.
1. Conveyance o f certain lands and

w ater righta to  S a lt ta k e  City.
L. 33. ch. 90. off. May 9, authorized 

the governor to convey certain lands and 
water righta in Sa lt ta k e  County to 
Sa lt ta k e  City.
2. Conveyance o f  certain  land in con

sideration of conveyance to state .
L . 41, ch. 107, eff. M ay 13, authorized 

the governor to convey certain property

owned by the stute to William J .  Korth 
and w ife. M ary A. Korth in considera
tion o f the conveyance by them of cer- 
tuin property to the state.

3. Conveyance of certain land to the 
United States.

L. 33, ch. 89, off. Mar. 10, authorized 
and directed the governor to quitclaim 
certain land to the United S tates of 
America without cost.

1. Filling vacancies.
Filling vacancies in offices when the 

mode of supplying vacancies is not pre
scribed by law, is an ancient prerogative 
of the governor. People v. Clayton, 4 U. 
421. 433. 11 P . 206, aff’d 132 U. S . 632, 
33 L . Ed. 455, 10 S. C t. 190.

Decisions from other jurisdictions.
—  Federal.

Where the papers Bhowod th a t accused 
was regularly churged by indictment 
with crime of murder committed in 
Idaho, and was a fugitive from its ju s 
tice. the governor of Colorado was en
titled to accept such papers, coming, as 
they did, from  the governor of another 
state, ns prima facie sufficient for a war
ran t of nri'est; und his failure to require 
independent proof of the fa c t th at peti
tioner was a fugitive from justice could 
not lie regarded us an infringement of 
any righ t of petitioner under the Con
stitution or law s of the United States, 
Pettibone v. Nichols. 203 U. S. 192, 61 
L. Ed. 148. 27 S. Ct. 111. 7 Ann. Cb s . 
1047.

The Supreme Court will not inquire 
as to the motives which guided the chief 
m agistrate of a state when executing 
the functions o f  his office; nor, in case at 
bar, was nny obligation imposed by the 
Constitution or laws of the United 
States upon the ngent of Idaho to so 
tim e the a rre st o f petitioner, and so 
conduct his deportation from  Colorado, 
as  to afford him n convenient oppor
tunity. hcforc some judicial tribunal 
s itting  in Colorado, to test the question 
whether he was <t fugitive from  justice, 
and, ns such, liable, under the Act of 
Congress, to be eonveyed to Idaho for 
trial there. Pettibone v. Nichols, 203 U.
S. 192. 61 L . Ed. 148. 27 S. Ct, 111, 7 
Ann. Cas. 1047.

—  California.
California is in accord with the de

cisions of a  dozen other states in holding
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ihut mandamus or uny other appro* 
priate writ may issue against th e gover
nor under proper circum stances; lor, i f  
n governor were immune from judicial 
control under all circumstances merely 
because he is the chief executive of a 
state, it  is apparent th at he m ight a r
bitrarily remove puhlic officer*! For po
litical or personal reasons without ju st 
cause, and thereby defeat the very pur
pose of our democratic form o f govern
ment. O'Brien v. Olson, 42 Cul. App. 2d 
449, 100 P.2d 8.

Mandamus will lie to compel a gov
ernor to perform acts which arc purely 
m inisterial in their nature and whien 
ucts may properly be imposed on other 
persona or officers; and the same rule 
applies to  a  governor when he ia aeting 
in a judicial capacity pursuant to  the 
constitutional provision authorizing him 
to hear and determine, as in case a t  bar, 
charges of unfitness preferred against 
prison directors; and a review of such a 
separate judicial proceeding does not 
infringe upon the exclusive executive 
authority which vests in the governor qb 
the chief officer of the state. O’Brien v. 
Olson, 42 Cal. App. 2d 449. 109 P.2d 8.

The executive and judicial arc co
ordinate branches of the state govern
ment, with their respective duties a s 
signed; ami where the governor had 
made an order rem itting the forfeiture 
and costs in u judgment on a bond given 
in a crim inal case, it  was held th at the 
remission o f the costs was without au
thority nmt invalid. S tate v. Beeboe, 87 
Iowa film. 54 N. W. 479.

It is not on interference with the 
constitutional power of the governor, 
with reference to pardons, to provide 
by statute that under certain circum 
stances criminal proceedings shall be 
barred; it is only the power to commute

or pardon a fter  conviction th at ia vested 
in the governor. S tate  v. Forkner, 94 
Iowa 1, (32 N. W . 772, 28 L . R. A . 206.

In extradition proceedings, th e execu
tive of the asylum sta te  perform s his 
full duty when he determines (1 ) that 
an extraditable offense has been regu
larly charged, and <2) th a t the accused 
was with:n the jurisdiction of the de
manding s u te  when the offense charged 
was committed. Seely v. Beardsley, 194 
Iowa 8C3, 100 N. W. 498.

A decree in equity, canceling a  pardon 
issued by the governor fo r  the convict’s 
fraud in its procurement, is not void as 
an unwarranted interference by one 
department of th e state government with 
n co-ordinate departm ent thereof. Rath- 
bun v. Baumel. 196 Iowa 1233, 191 N. W . 
297. 30 A. L. R . 216.

Governor's determination as to suffi
ciency of evidence th at party charged 
with crime is fugitive from ju stice is not 
conclusive. Drumm v. Pederson, 219 
lown 042, 269 N. W. 208.

A. L. It. notes.
Construction of statute authorising pub

lic authorities to offer reward, 86 A. 
L. R. 670.

Discrimination because o f race, color, 
or creed in respect o f appointment, 
duties, compensation, etc., o f public 
officers or employees, 130 A. L . R. 
1512.

Knowledge of reward as condition of 
right to claim  it. 53 A. L. R. 642. 

Mandamus to governor, 106 A. L . R. 1124. 
Prohibition as means o f controlling ac

tion of governor, 116 A. L. R . 14. 
Residence or inhabitancy within district 

or other political unit for which he 
is elected or Appointed as a neces
sary qualification o f officer or candi
date, in absence of express provision 
to thnt effect. 120 A . L. R. 672.

H7-2-2. To Transmit List of Appointments to Senate.
Within ten (lavs after the meeting of the legislature, the governor 

must transmit to the senate a list of all appointments made by him 
under the provisions of the constitution or of law during the recess of 
the legislature. (C. L. 17, § 5683.)
Comparable provisions. o f appointments to be transm itted te

Cut. Pnlit. Code. § 381, Idaho Code, legislature or legislative assembly within 
§ 65-703, Mont. Rev. Codes, §12 5  ( lis t  10 days a fter meeting thereof).

87-2 -3 . Removal of Officers.
All officers who are or shall be appointed by the governor alone, or by 

the governor by and with the consent of the senate, may, for official 
misconduct, habitual or willful neglect of duty, or for other good and 
sufficient cause, at any time during the recess of the legislature be re
moved, and the vacancv filled during such recess by the governor.

(C. L. 17, §5684.)
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CrosB-references.
Removal o f sta le treasurer, 87-5-10.

A. I .. R. notes.
Concluaivcncss of governor's decision 

in removing or suspending officers, 
92 A. L. K. 998.

Debts, failure of public officer to pay 
creditors on claims not related to his 
office as  ground or justification for 
his removal or suspension, 127 A. 
L. K. 495.

Fuilure of public officer or employee to 
pay creditors on clnims not related 
to his office or position as ground or 
justification for his removal or sus
pension, 127 A. I„ R. 495.

Implied power of appointing authorities 
to remove without cause officer 
whose tenure is not fixed by law but

who has been appointed for definite 
term, 91 A. L. R. 1097.

Membership in or affiliation with re li
gious, political, social or crim inal so
ciety or group as ground o f removal 
o f public officer, 118 A. L. R . 358.

Removal of public officer for misconduct 
during previous term , 17 A. L . R . 
279.

Reversal of conviction o f crim e as affect
ing Btatus of one removed from  o f
fice because of the conviction, 108 
A. 1,. R. 644.

R igh t to jury trial in proceeding for re
moval of public officer, 8 A. L . R. 
1470.

W hat amounts to a conviction within 
statute prescribing grounds fo r  re
moval of public officers, 24 A. L. 
It. 1290.

87-2-4 . Records to Be Kept.
The governor must cause to be kept the following records:
(1 ) An account of all his official expenses and disbursements, in

cluding the incidental expenses of his department, and an account of all 
rewards offered by him for the apprehension of criminals and persons 
charged with crime.

(2 ) A register of all appointments made by him, with dates of com
missions and names of appointees and predecessors. (C. L. 17, § 6686.)
Comparable provisions. pardon or for commutation of sentence;

Cal. Polit. Code, §282, Mont. Rev. Cal. provision also requires keeping of 
Codes, § 126 (include substantially iden- reg ister of statem ents in capital cases 
tical provisions; must also cause to be made to governor, with his action there- 
kept a register o f all applications fo r  on).

87-2-5 . To Issue Commissions lo Officers.
The governor must commission all officers of the militia, and all 

officers appointed by the governor or by the governor with the consent 
of the senate. (C. L. 17, §5687.)

Cross-references.
Fees for issuing commissions, 2 6 -1 -2 .

87-2 -6 . Acting Governor— Powers and Duties.
Every provision of law relating to the powers and duties of the gov

ernor, and relating to acts and duties to be performed by others toward 
him, extends to the person performing, for the time being, the duties 
of governor. (C. L. 17, §5688.)

Comparable provisions.
Mont. Rev. Codes, § 127 (substantially 

identical).

Cross-references.
Acting governor, Const. A rt. VII, § 11.

A. L . R. notes.
Devolution, in  absence of governor, of 

veto and approval powers upon lieuten
an t governor or other officer, 136 A. L. 
R. 1063.

87-2 -7 . Budget.
Within twenty days a fter  the convening of the state legislature in 

regular session, the governor shall submit a budget for the two ensuing 
fiscal years. Such budget shall contain a complete plan of proposed
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expenditures and his estimated revenues for the ensuing biennium. 
Accompanying the budget shall be a statement, showing the revenues 
and expenditures for the two fiscal years next preceding; the current 
assets, liabilities and reserves, and surplus or deficit, of the state, the 
debts and funds of the state; an estimate of the state’s financial condi
tion as of the beginning and end of the biennium covered by the budget; 
and any explanation the governor may desire to make as to the impor
tant features of the budget and any suggestion as to methods for the 
reduction of expenditures or increase of the state’s revenue. Said 
budget shall embrace an itemized estimate of the appropriations for the 
state legislature as certified to the governor by the president of the 
senate and speaker of the house; for the executive department; for the 
judicial department; for payment and discharge of the principal and 
interest of the indebtedness of the state of Utah; for the salaries pay
able by the state under the constitution and laws; for such other pur
poses as are set forth in the constitution or law s; and for all other 
appropriations. The governor shall deliver the budget to the presiding 
officer of each house of the legislature, and a bill for all the proposed 
appropriations of the budget, clearly itemized and classified. For the 
purpose of preparing said budget the governor shall require from the 
proper state officials, including all heads of executive and administra
tive departments and state institutions, bureaus, boards, commissions 
and agencies expending or supervising the expenditure of the state 
moneys, and all institutions, applying for state moneys and appropria
tions, such itemized estimates of revenues and expenditures and other 
information, in such form and at such times, as he may direct. The 
estimate for the legislative department as certified by the presiding offi
cers of both houses shall be included in the budget without revision by 
the governor. The governor may provide for hearings on all estimates 
and may require the attendance at such hearings of representatives of 
state departments and institutions and of other institutions or individ
uals applying for state appropriations. The governor may, in his dis
cretion, revise all estimates, except those relating to the legislative 
department, and those providing for the payment of principal and 
interest of the state debt and for the salaries and expenditures specified 
by the constitution and laws of the state. The total appropriations 
made and expenditures authorized by the budget must not exceed the 
estimated revenues from taxes, fees and all other sources for the next 
ensuing biennium. I f  any item of the budget as enacted shall be held 
invalid upon any ground, such invalidity shall not affect the budget it
self or any other item in it. (L . 23, p. 71, § 6691.)
Crim-refcreneeB. system over s la te  departments, 82C -2-19

Undifct to be prepared by Btatc finance e l seq. 
commission, 82C-2-1H ; budget control

L. 1933, ch. 72; elf. Mar. 21.

E mergency P ower of Governor Over 
State Revenue

AN ACT empowering the governor to require periodical budgets of pro
posed expenditures in each department, institution or agency of the
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state and to compel reductions in expenditures, decrease in personnel 
or suspension of functions or services.

Be {t enacted by the Legislature of the State of Utah:

87-2-8 . Emergency Powers of (Governor— Purpose.
Until otherwise provided by law, the governor shall have the follow

ing powers in addition to other powers now or hereafter conferred upon 
him, to-wit:

(a) To require each or any institution, agency or department of the 
atate to submit on or before March 15, June 15, September 15 and 
December 15 of any year or at any such other time as he shall deem 
advisable, a budget showing, in such detail as the governor may require, 
all expenditures proposed by such institution, agency or department for 
the three months period commencing on the first day of the next suc
ceeding month.

(b) To require any such state institution, agency or department to 
reduce its budget and to decrease its expenditures for such three-month 
period when, in his discretion, the condition of the state treasury re
quires such reduction or at any time when, in his discretion, it becomes 
necessary or expedient to reduce such state expenditures in order to 
make available revenue for emergency relief from the state for resi
dents of the state in destitute and necessitous circumstances.

(c) To prevent any expenditure by any state institution, agency or 
department which in view of then existing circumstances would, in his 
discretion, be detrimental or injurious to the welfare of the people of 
the state.

(d) To suspend or discontinue in whole or in part by executive order 
any function or service of any department, commission, board, burenu, 
institution, or agency of the state government for a period of not to ex
ceed ninety days beginning not less than 15 days after the date of such 
executive order and if during the period of time covered by such execu
tive order it shall again be made to appear to the satisfaction of the 
governor that such a deficiency of revenue continues as demands a 
further suspension or discontinuance of such function or service he may 
from time to time extend the operation of such executive order for a like 
period of not to exceed ninety days. During such period of suspension 
the state shall not be liable for the payment of any claim for salary or 
expense claimed to have accrued against any such department, commis
sion, board, burenu, institution or agency during nny such period of 
suspension, and neither the auditor nor any disbursing officer shall issue 
any warrant, or other payment therefor; provided, however, that sal
aries of present incumbent elective officers shnll not be subject to the 
provisions of this act.

(e ) To require by executive order the temporary reduction of per
sonnel or the staggering or rotation of time of employment of the em
ployees of any department, office, division or bureau of the government 
of the state, if  in his discretion such action is necessary or advisable 
to meet any then existing emergency condition of the state treasury or 
any depletion or probable depletion of revenues of the state. (Sec. 1.)
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87-2-9 . Slate Officers to Comply with Orders of Governor.
Neither the state auditor nor any disbursing officer of the state or of 

any institution or agency of the state shall issue any warrant or make 
any payment to any person in violation of any order of the governor 
mude by authority of the provisions of this act. No state officer, official, 
board or employe of the state or of any institution, department, or 
agency of the state shall make any contract or agreement or attempt to 
create any liability against the state or any of its departments, institu
tions, or agencies in violation of any order of the governor authorized 
by this act. (Sec. 2.)

H7-2-10. Effective Date.
This act shall take effect upon approval.
Approved March 21, 1933. (Sec. 3.)
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L. 1937, ch. 131; eff. Feb. 24.
R esidence

AN ACT empowering the secretary of state to accept as a g ift on be
half of the state from Mrs. Jennie J .  Kearns the property and im
provements thereon located at €03 East South Temple, Salt Lake 
City, Utah, to be used as a residence for the governor; providing for 
an appropriation to defray expenses.

Be it exacted by the Legislature of the State of Utah:

87-2-11. Governor's Residence.
The secretary of state is hereby authorized to accept as a gift, on 

behalf of the state, from Mrs. Jennie J .  Kearns, the property and im
provements thereon located at 603 East South Temple, Salt Lake City, 
Utah, to be used as a residence of the governor of the state of Utah.

(Sec. 1.)
87-2-12. Appropriation.

There is hereby appropriated the sum of $100, or as much thereof as 
may be necessary to defray the legal and other necessary expenses 
incidental to bringing the abstract of title up to date, recording entries 
of conveyance and examination of title. (Sec. 2.)

87-2-13. Effective Date.
This act shall take effect upon approval.
Approved February 24, 1937. (Sec. 3.)

CHAPTER 3

SECRETARY OF STATE
k7-:m . Custodian o f  Archives and 

C roat Seal.
87—3-5.

87 -3-2 . General Duties, 87 -3-6 .
*7-3-:). Copies of A cts of Iyeifislnturc 

— To Distribute.
B7-3-4. Id. To lie Marked— Remain 

S ta te  Property.
87 -3-7 .

la  Superintendent of Capi
tol.

Record o f  Elected and Ap
pointed County Officers to 
B e Kept.

Expenses, How Paid.
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8 7 -3 -8 . G reat Sen]— Secretary Alone 87 -3 -10 . Id . Illegal use, a  Felony.
May Affix. 87 -3 -11 . Official Bond.

8 7 -3 -0 . Id. Description of.

History of act. This chapter was R. S . IS',18, Title 63, eh. 2 ; Comp. Laws 1907, 
Title 70, eh. 2.

87-3-1 . Custodian of Archives and Greal Seal.
The secretary of state is charged with the custody:
(1 ) Of the enrolled copy of the constitution.
(2 ) Of the acts and resolutions passed by the legislature.
(3 ) Of the journals of the legislature, and all bills, resolutions, me

morials, petitions and claims introduced in the senate or the house of
representatives.

(4 ) Of the great seal.
(5) Of all books, records, deeds, 

or deposited in his office pursuant

Comparable provisions.
Cal. Polit. Code, § 407, Mont. Rev. 

Codes, § 133 (substantially the sam e).
Idaho Code, § 65-801 (sim ilar, although 

"enrolled copy of the constitution" ia not 
specifically mentioned).

Iowa Code 193:). § 85 (secretary of 
state has charge of acta and resolutions 
o f territorial legislature and of general 
assembly, enrolled copies o f constitutions 
o f the state, bonds, books, records, maps, 
registers and papers deposited to De 
kept in hiB office, including books, rec
ords, papers, and property pertaining to 
state land office).

Cross-references.
Constitutional provisions relating to 

secretary of state, Const. A rt. V II.

Decisions from  other Jurisdictions.
—  Federal.

Cases cited by appellants did not sus
tain proposition th at judiciary, by means

parchments, maps and papers kept 
to law. (C. L. 17, § 5694.)

of w rits o f mandamus operating upon 
officers o f legislative bodies, m ay super
vise the making up of the records of the 
proceedings of those bodies, or cause 
alterations to be made in such records as 
prepared by the officer whose duty it 
was to prepare them ; nor would such 
cited cases ju stify  the court, in  a case 
not involving private rights of litigants, 
to determine whether particular bodies 
of persons constituted a lawful legisla
tive assem bly; and it  was held th a t the 
Idaho court properly refused to  lay its 
hands upon what purported to  be the 
record of the proceedings of th e legis
lative assembly o f Idaho, in  the custody 
of the secretary of th at territory , and 
to enure changes or alterations to be 
therein made. Clough v. Curtis, 134 U.
S . 361. 33 L. Ed. 945, 10 S . Ct. 673, aff’g 
Burkhart v. Reed. 2 Idaho 603, 22 P. 1.

87_3_2. General Duties.
In addition to the duties prescribed by the constitution, it is the 

duty of the secretary of state:
(1) To attend every session of the legislature for the purpose of re

ceiving bills and resolutions thereof, and of performing such other 
duties as may be devolved upon him by resolution of the two houses, or 
either of them.

(2 ) To keep a register of, and attest, the official acts of the governor.
(3 ) To affix the great seal, with hi3 attestation, to all public instru

ments to which the official signature of the governor is required.
(4 ) To record in proper books all conveyances made to the state, 

and to ffie all articles of incorporation entitled to be ffied in his office.
(5) To receive and record in proper books the official bonds of all 

state officers required to give bond.
(6) To take and ffie in his office receipts for all books distributed by 

him.
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(7) To certify to the governor the names of those persons who have 
received at any election the highest number of votes for any office, the 
incumbent of which is commissioned by the governor.

(8) To furnish on demand, to any person paying the fees therefor, 
a certified copy of all or any part of any law, record or other instru
ment filed or deposited or recorded in his office.

(9 ) To deliver to the printer entitled to the same, at the earliest day 
practicable after a final adjournment of each session of the legisla
ture, copies of all laws, resolutions and journals kept, passed or adopted 
at such session, with proper indexes of the same.

(10) To keep a fee book ns provided by law, which book must be 
verified annually by his affidavit entered therein.

(11) To file in his office descriptions of scnls in use by the different 
state officers, and to furnish such officers with new senls whenever 
required.

(12) To discharge the duties of a member of ull official boards of 
which he is or may be made a member by the constitution or the laws, 
and all other duties required of him by law.

(13) To report to the governor, on or before the 1st day of October 
preceding the biennial session of the legislature, a detailed statement 
under oath of the manner in which all appropriations for his office have 
been expended.

(14) To receive, designate and record ull trade-marks.
(L. 21, p, 360, §5696.)

Comparable provisions.
Cal. Polit. Code §408  (sim ilar). 
Mont. Rev. Codes, § 1114 (includes sub

stantially the same provisions).

Cross-references.
Constitutional duties, Const. A rt. V II; 

deputies, 8 7 -9 -1 ; great seal, 8 7 -3 -9 ; 
official oaths and bonds, 8 6 -0 -2 ; fees, 28 - 
1 -2 ; printing and transmission to legis
lature. 87 -1 0 -4 ; trade marks and names, 
Title 95.

Decisions from other Jurisdictions.
—  California.

Secretary o f state is a  m inisterial o f
ficer; statute which prescribes his duties 
docs not purport to give him such dis
cretionary powers as are reposed in 
superintendent of banks or commissioner 
o f corporations, respectively, who are 
selected been use of their Bpecial skill, 
training nnd knowledge o f currency prob

lems and corporation law s; nor is secre
tary  of state clothed with powers o f a 
court o f equity, nor could he decide the 
issue whether or rot proposed domestic 
corporation would become unfair com
petitor in trade with foreign corpora
tions which opposed filing of petitioner's 
articles o f incorporation. Rixford v. 
.Iordan. 214 Cal. 547, G P.2d 959.

—  Montana.
Although the secretary of sta te , in 

performance of many of his official func
tions, is a mere m inisterial officer, he is 
clothed with n quasi-judicial judgm ent 
in the organization of corporations under 
the laws of Montana. B arn ett Iron 
Works. Inc. v. Harmon, 87 Mont. 38, 
285 P. 191.

A. L. R. notes.
Prohibition as means o f controlling ac

tion o f  secretary of state, 115 A. L . R. 
14.

87-3—3. Copies of Acts of Legislature— To Distribute.
Immediately after the laws, resolutions and journals mentioned in 

subdivision (9 ) of the preceding section arc bound, the secretary of 
state must distribute them as follows:

(1) To each department of the government at Washington and of the 
government of this atate, one copy.

(2) To the library of congress and the state law library, two copies 
each.



87-3-4 T itle 87— S tale  Officers [298]

(3) To each of the states and territories, one copy.
(4) To the United States district judge for this state, to each of the 

judges of the supreme and district courts, and to each of the stnte of
ficers of this state, one copy.

(5) To each member of the legislature and to the secretary of the 
senate and the chief clerk of the house of representatives at the session 
at which such laws were adopted, one copy.

(6) To the incorporated colleges of the state and to the university of 
Utah, each one copy.

(7) To the county clerk of each county, nine copies for the use of the 
county.

(8) To each district attorney, one copy; to each county attorney, one 
copy; and to each clerk of the district court, one copy for each division 
of the district court in his county.

(9) To each free public library in the state, one copy, to be fur
nished on the application of the librarian. (C. L, 17, § 5696.)
Comparable provisions.

Cal. Polit. Code, §410 , ns amended,
Mont. Rev. Codes, § 135, as  amended 
(sim ilar in purport).

87-3-4. Id. To Be Marked— Remain State Properly.
The secretary of state must indelibly mark each book distributed to 

officers in this state, except legislative members and officers, with the 
name of the county to which and the official designation of the officer 
to whom it is sent. Such marked books remain the property of the 
state, and must be delivered by the officers receiving them to their 
successors. (C. L. 17, § 5697.)
Comparable provisions.

Cal. Polit. Code, § 411 , Mont. Rev.
Codes, § 136 (substantially identical).

87-3-5 . Is Superintendent of Capitol.
The secretary of state is the superintendent and has charge of the 

state capitol, and rooms or buildings hired for that purpose, and he 
must keep the same and property therein in good order and repair; 
provided, that all expenditures in connection therewith shall be under 
the direction of the state board of examiners. (L. 21, p. 360, § 5698.)
Cross-references.

Capitol grounds, Title 11.

87-3-6 . Record of Elected and Appointed County Officers to Be Kept.
The secretary of state shall prepare the necessary blank forms for 

the purposes mentioned in section 19-17-5, and forward a supply 
thereof to each county clerk. The secretary of state shall receive and 
file in his office all certificates received by him pursuant to said section, 
and shall keep as one of the records of his office a suitably bound and 
indexed book, in which he shall enter, in appropriate columns from 
the information contained in such certified statements received from 
the several county clerks, the name of the county, the elective officers 
of each county, excepting justices of the peace and constables, the name 
of the person holding each office, the date of the officer’s election or
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appointment, the date of the expiration of the term of such officer, and 
such other information as said certified statements disclose.

(C. L. 17. |5703.)
87-3 -7 . Expenses, How Paid.

The expenses incurred by the secretary of state in carrying into effect 
the provisions of sections 87-3 -2 , 87-3-3, 87 -3 -4  and 87 -3 -5  must be 
audited by the board of examiners and paid out of any moneys spe
cially appropriated for that purpose. (C. L. 17, § 5708.)

87-3 -8 . Great Seal— Secretary Alone May Affix.
The secretary of state alone is authorized to use or affix the great 

seal of this state to any document whatever, and he only in pursuance 
of law; and the said secretary is hereby made responsible for its safe
keeping. (C. L. 17, § 5709.)

87-3-9 . Id. Description of.
The great seal of the state of Utah shall be two and one-half inches 

in diameter, and of the following device: The center a shield and 
perched thereon an American eagle with outstretching wings; the top 
of the shield pierced by six arrows crosswise; under the arrows the 
motto "Industry” ; beneath the motto a beehive, on either side growing 
sego lilies; below the beehive the figures "1847” ; and on each side of 
the shield an American flag; encircling all, near the outer edge of the 
seal, beginning at the lower left-hand portion, the words "The Great 
Seal of the State of Utah," with the figures "1896” at the base.

(C. L. 17, §5710.)
Cross-references.

Fees for affixing seal, 2 8 -1 -2 ; use of 
facsim ile o f seal, 1 0 3 -4 -10 ; counterfeit
ing seal, 103-24-3.

87-3-10 . Id. Illegal Use, a Felony.
Any person who illegally uses the great seal of this state, or such 

seal when defaced, is guilty of a felony. (C. L. 17, § 5711.)

87-3-11. Official Bond.
The secretary of state shall give to the state a surety-company bond 

in the sum of $5,000; the premium of the bond shall be paid by the 
state. (Code Report.)
A. L . R . notes.

Liability of sureties on bond of public 
officer as  affected by fa c t th at it  was not 
signed by him, 110 A. L . R. V69; sta tu 

tory conditions prescribed for public of
ficer’* bond as part o f bond wnich does 
not in terms include them, or which ex
pressly excludes them, 109 A. L . R. 601.

CHAPTER 4

AUDITOR

B7—4—1. Genera) Duties. 
H7-4-2, 87 -4-3 . (Repealed.)

87-4- 4. To Compel Accounting by, and 
S ta te  Accounts with, All
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Collectors o f Stute Moneys 
— Escheats.

87_4_7. Right of Visitation and E x 
amination in Auditor.

8 7 -4 -6 . (Repealed.)
87-4-C . Appropriations Not to lie  Di

verted from Purposes.

87 -4-8 . Seal.
87 -4-9 . Official Rond.

History of a rt. This was chapter fl of R. S. 1898. Title <'•:!; Comp. Laws 1907, 
T itle  7(3, Ch. 8.
87-1-1 . General Duties.

It is the duty of the state auditor:
(1 ) To superintend the auditing of all slate accounts including prop

erty accounts.
(2) To present to the governor on the first day of October next pre

ceding each regular session of the legislature a verified statement of 
the funds of the state and its revenues, all of the public expenditures 
during the two preceding fiscal years and to make n semi-annual re
port to the governor of the condition of the state treasury.

(3) To accompany his biennial reports with tabular statements 
showing the amount of each appropriation, including all allotments 
from every source of revenue, for the two preceding fiscal years, the 
amount expended, and the balance, if any; also showing the amount 
of revenue chargeable to each county for such years, the amount paid, 
und the amount unpaid or due therefrom.

(4 ) When requested by the governor or by either house of the leg
islature, to make such audit or verification of the condition of each 
permanent fund, each special fund, the general fund, and the accounts 
of any department of the state government and any other matter 
within or pertaining to the duties of his office in such form and in such 
detail as the governor or either house of the legislature may require.

(5 ) To determine whether expenditures have been made in accord
ance with law.

(6 ) To make a post-audit of all financial transactions and accounts 
of the state.

(7 ) To keep or verify an account of all warrants drawn upon the 
treasurer.

(8 ) To verify the accounts of the state treasurer or to keep an ac
count between the state and the state treasurer, and therein charge the 
state treasurer with the balance in the treasury when he came into 
office, and with all moneys received by him, and credit him with all 
warrants drawn on and paid by him.

(9 ) To keep or verify a register of warrants showing the funds upon 
which they are drawn and their number, in whose favor, and the ap
propriations applicable to the payment thereof.

(10) To subpoena such persons as he desires who have had financial 
transactions with the state to appear before him and to answer under 
oath either orally or in writing as to any facts concerning such trans
actions for such purpose the state treasurer is empowered to administer 
oaths.

(11) To require all persons who have received any moneys belonging 
to the state and have not accounted therefor to settle their accounts.

(12) To examine and audit at least once each biennium the books 
and accounts of all persons and institutions charged with the receipt, 
safekeeping or disbursement of public moneys.

(13 ) To require, in his discretion, all persons who have received
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moneys or securities or have had the disposition or management of 
any property of this state to render statements thereof to him, and all 
such persons must render such statements at such times and in such 
form as he may require.

(14) To direct and superintend the collection of all moneys due the 
state and except where otherwise provided by law institute suits in its 
name for all official delinquencies in relation to the assessment, collec
tion and payment of its revenue, and against persons who, by any 
means, have become entrusted with public moneys or property and 
have failed to pay over or deliver the same, and against all debtors of 
the state; of which suits the courts of the county in which the seat of 
government may be located shall have jurisdiction without regard to 
the residence of the defendants.

(15) To draw or examine warrants on the stute treasurer for the 
payment of moneys directed by law to be paid out of the treasury; 
but no warrant shall be drawn unless authorized by law. Every war
rant must be drawn upon the fund out of which it is payable And 
must specify the appropriation applicable to the payment thereof. 
Warrants shall be forwarded by mail, when the post office address 
of the payee can be conveniently ascertained and it is inconvenient for 
such payee to call at the state capitol and receipt for the same, and in 
all such cases the indorsement of the payee on the warrant shall con
stitute a receipt, und no further receipt shall be necessary.

(16) To procure and have printed in cooperation with the depart
ment of finance all state licenses, stamps, and other documents evidenc
ing the payment of taxes or fees to be issued by the state tax commis
sion or by any other department of the state and furnish them to said 
state departments and charge them with the payment.

(17) To Authenticate with his official seal all drafts and warrants 
drawn by him, and all copies of papers issued from his office.

(18) To collect and pay into the state treasury all fees received 
by him.

(19) To perform the duties of a member of all boards of which he 
is or may be made a member by the constitution or laws of the state, 
and such other duties as are prescribed by the constitution and by law.

(C. L. 17, § 5715.)

History.
As amended by L . 41, 1st Spec. Sess., 

ch. 37, efT. Ju ly  1; L . 41, 2ml Spec. Sesa., 
ch. 27, elT. Ju ly  1, rew riting tex t of en
tire  section.

This section was R. S . 1808. §24 2 1 ; 
Comp. Laws 1907, § 2421, and though in 
many respects these subdivisions have 
been changed, the present legislation in 
other respects follows very closely the 
form er law.

Formerly under the territo ria l govern
ment this officer was cnlled auditor of 
public accounts. Sec Nelson v. Clayton, 
2 U. 209.

Comparable provisions.
Cal. Polit. Code, 8 433 (sim ilar as to 

duties of "controller ' ) .

Idaho Code, §68 -901  (enumerating 
auditor’s duties).

Mont. Rev. Codes, § 151 (enumerates 
sim ilar duties of state auditor).

Cross-references.
Constitutional provisions relating to 

auditor, Const. A rt. V II ; duties ana ac
tivities o f finance department, 82C -2 ; 
pre-audit of claims, 82C -2 -21 ; may ap
point deputy, 87 -9-1 .

1. Subdivision (12).
S tate  auditor held required to examine 

accounts of state and county officers and 
become satisfied th at accounts rendered 
by them are correct, and th a t fees re
quired liy law to be collected and paid by 
them to state treasurer are collected.
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reported, onil paid accordingly. State 
v. Stanton, 14 U. 180, 40 P . 1109.

2. Subdivision (14 ).
Under former statute, sta te  auditor 

had authority to institute mandamus ac
tion against county assessor and county 
commissioners to correct erroneous as
sessment of coal lands. R iric  v. Ran
dolph, 61 U. 274, 169 P. 941.

3. Subdivision (16 ).
Where money is appropriated for par

ticular purpose, and it is attempted to be 
used for different purpose, it  is auditor's 
duty to interpose objection to bucH ap

plication of funds. S ta te  Board of Land 
Com’ra v. Ririe, 66 U. 213, 190 P . 69.

4. Allocation of funds received from t a i  
redemptions for school purposes.

Mandamus would not lie to compel 
slate fiscal officers to reallocate funds 
front delinquent taxes levied for school 
purposes to the year o f the levies be
cause the amounts received in such years 
was less than $26 per person of school 
age. Board of Education of Ogden City 
v. Anderson, 93 U. 622, 74 P.2a 681, ap
plying repealed section 87 -4 -5  of R. S. 
1933.

87-4-2, 87-4-3. (Repealed by L. 41, 2nd Spec. Sess., ch. 27, §3 , eff. 
July 1.)

87-1—1. To Compel Accounting by, and Slate Accounts with, All Collec
tors of State Moneys— Escheats.

Whenever any person has received moneys, or has money or other 
persona] property which belongs to the state by escheat or otherwise, or 
has been intrusted with the collection, management or disbursement of 
any moneys, bonds, or interest accruing thereon, belonging to or held in 
trust by the state, and fails to render an account thereof to and make 
settlement with the state auditor within the time prescribed by law, 
or, when no particular time is specified, fails to render such account 
and make settlement, or who fails to pay into the state treasury any 
moneys belonging to the state, upon being required so to do by the state 
auditor, within twenty days after such requisition, the state auditor 
must state an account with such person, charging twenty-five per 
cent damages, and interest at the rate of ten per cent per annum from 
the time of failure; a copy of such account in any suit thereon shall be 
prima facie evidence of the things therein stated. In case the state 
auditor cannot, for want of information, state such an nccount, he may 
in any action brought by him aver the fact, and allege generally the 
amount of money or other property which is due to or which belongs 
to the state. (C. L. 17, §6719.)
A. L. R. notes. is turned over is a  duly qualified succes-

Duty of outgoing officer to see thnt sor, 100 A. L . R . 196. 
person to whom money or other property

87-4-5. (Repealed by L. 41, 2nd Spec. Sess., ch. 27, § 3, eff. July 1.)

87-4-6. Appropriations Not to Be Diverted from Purposes.
No appropriation and no surplus of any appropriation shall be di

verted from any account to any other nccount, except as provided by 
law, and t;ie money appropriated, or so much as may be necessary, 
shall be applied to the payment of the item for which the appropriation 
is made and nothing else. (C. L. 17, § 2487.)
87-1-7. Right of Visitation and Examination in Auditor.

The state auditor Bhall have access to all state offices during business 
hours for the inspection of such books, papers and accounts thereof as 
may concern his duties. (C. L. 17, § 6720.)
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87-4-8 . Seal.
The state auditor shall adopt a seal and shall hie a description and an 

impression thereof in the office of the secretary of state.
(Code Report.)

87-4-9 . Official Bond.
The state auditor shall give to the state a surety-company bond in the 

sum of ¥50,000; the premium of said bond shall be paid by the state.

A. L. It. notes.
Liability of officer or his sureties in 

respect o f public funds as affected by 
settlem ent or compromise agreement 
with other officials or board or commit
tee, 103 A. L . R. 1048; liability o f sure
ties on bond o f public officer as  affected

(L . 21, p. 362, §5721.)

by fa c t  th at i t  wos not signed by him, 
110 A. L, R. 050 ; statutory conditions 
prescribed for public officer’s bond aa 
part o f bond which docs not in terms 
include them, or which expressly ex
cludes them, 100 A. L. R. 601.

CHAPTER 5

TREASURER *

87 -6-1 . General Duties.
B7-5-2. General Fund Defined.
87 -6-3 . (Repealed.)
87-6—1. Redemption [of W arrants] 

When Unpaid.
87-5-6 . W arrants Not Presented

Within Two Years, Can
celed.

87-5-6 . Books to Be Open to Jnspee-

87 -5-7 . Right o f Visitation and E x 
amination in Trensurer.

87 -6-8 . Separate Accounts for Each 
Fund —  Reports to Gover
nor, Publication.

8 7 -5 -0 . Official Bond.
87 -5 -10 . Delict of Treasurer— Duties 

o f Board o f Exam iners and 
Governor— Suspension.

87 -5 -11 . Id. Appointment and Term  
o f Acting Treasurer— Re
ports to Legislature.

87 -5 -12 . Seal.

L. 1911. 1st Spec. Sens., ch. 38; 
eff. July 1.

87-6-1.7. Duty to Keep Bonds, W ar
rants, and Other Securities.

87 -5 -14 . Id. Insurance Protection.
87-5-16 . Effective Date.

• History of act. This chapter was R. S. 1898, T itle  03, Ch. 4 ; Comp. Laws 
1907, Title 76. Ch. 6.

87-5-1. General Duties.
I t  ia the duty of the state treasurer:
(1) To receive and keep all moneys belonging to the state and not 

required to be received and kept by some other person.
(2) To file and keep the certificates of the state auditor delivered to 

him when moneys are paid into the treasury.
(3) To deliver to each person paying money into the treasury a re

ceipt, and to the state auditor a duplicate thereof, showing the amount, 
the sources from which the money accrued and the fund into which it 
is paid, which receipts must be numbered in order, beginning with num
ber 1 at the commencement of each fiscal year; provided, where mon
eys are received from a county treasurer the state treasurer shall issue 
a receipt therefor in triplicate, one for the county treasurer, one for the 
county auditor, and the other for the state auditor.
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(4 ) To pay warrants drawn by the state auditor out of the proper 
funds and in the order in which they are presented.

(5 ) Upon payment of any warrant, to take, upon the back thereof, 
the receipt of the person to whom it is paid, to cancel it with a proper 
stamp, file such warrant with the state auditor on the last day of each 
month, and take his receipt therefor.

(6 ) To keep an account of all moneys received and disbursed.
(7) To keep separate accounts of the different funds.
(8 ) To report to the state auditor on the last day of each month the 

amount disbursed for the redemption of bonds and in payment of war
rants during the month, which reports must show the date and number 
of such bonds and warrants, the funds out of which they were paid, 
and the balance of cash on hand in the treasury to the credit of each 
fund.

(9) On the 1st day of January preceding the biennial session of the 
legislature, to report to the governor the exact balance in the treasury 
to the credit of the state, with a summary of the receipts and payments 
of the treasury during the two preceding fiscal years; and to make 
a semiannual report to the governor of all moneys received from all 
sources, and of all moneys disbursed.

(10) At the request of either house of the legislature, or of any com
mittee thereof, to give information in writing as to the condition of 
the treasury, or upon any subject relating to the duties of his office.

(11) To authenticate with his official seal all writings and papers 
issued from his office.

(12) To discharge the duties of a member of all official boards of
which he is or may be made a member by the constitution or bv the laws 
of the state. (C. L. 17, § 5724.)

Comparable provisions.
Cal. Polit. Code, §452  (sim ilur). 
Idaho Code, § 66-1101 (substantially 

the same, except that subd. ( 9 ) ,  as 
worded herein, is not included).

Mont. Rev. Codes, § 174 (substantially 
the sam e).

Cross-references.
Constitutional provisions relating to 

treasurer, Const. A rt. V I I ;  appointment 
of deputy, 87—0—1.

A. I.. R. notes.
Duty o f  outgoing officer to see that 

person to whom money or other property 
is turned over is a duly qualified succes
sor, 106 A. L. R, 196; liability of officer 
or his sureties in respect o f public funds 
ns uffected by settlement or compromise 
agreement with other officials or board 
or committee, lOfl A. L. R. 1048; lia 
bility o f public officer in respect of pub
lic money paid out in reliance upon 
unconstitutional statute, 118 A. L. R. 
787.

87-5-2 . Genera) Fund Defined.
The general fund consists of moneys received into the treasury and 

not specially appropriated to any other fund. (C. L. 17, § 5726.)

87-5-3 . (Repealed by L. 37, ch. 129, § 1, eff. May 11.)

87-5-4 . Redemption [of W arrants] When Unpaid.
The state treasurer must quarterly post upon the door of his office a 

list of all warrants that he may have funds in the trensury to redeem or 
pay, the payment of which has not been demanded during the last 
quarter. (C. L. 17, § 5728.)
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87-5-5 . Warrants Not Presented Within Two Years, Canceled.
State warrants not presented to the state treasurer for payment 

within a period of two years from the date of issue shall be canceled and 
the proper fund credited therewith; provided, thut the provisions of 
this section shall not applv to reservoir land grant fund principal war
rants. (L. 23, p. 116, § 1.)

87-3-6 . Books to Be Open to Inspection.
The state treasurer must keep his books open at all times for the in

spection of the governor, state auditor, state board of examiners, bank 
commissioner, members of the legislature, and any committee appointed 
to examine them by either house thereof. (C. L. 17, 5 5729.)

87-3-7. Right of Visitation and Examination in Treasurer.
The state treasurer shall have full access to all offices of the state 

for inspection of such books, papers and accounts thereof as concern 
his duties. (C. L. 17, §5730.)

87-0-8 . Separate Accounta for Each Fund—Reports to Governor, Pub
lication.

The state treasurer must keep u separate account of each fund in his 
hands, and must at the end of each fiscal year report to the governor, 
in writing, under oath, the amount of all moneys in his hands to the 
credit of every such fund, and the amount received and paid out of 
every such fund during the year. The governor must verify said re
port, and cause the same to be immediately published in at least one
newspaper published at the seat of

87-5-9 . Official Bond.
The state treasurer shall give to 

the sum of $350,000; the premium 
state.
History.

The amount o f this bond has re
mained unchanged for long years. R. S. 
1K98, §2436 ; Comp. Lows 1907, §2435 . I. * * * * * VII,

I. Validity.
Constitutionality o f this section may 

be sustained under Const. A rt. V II, § 1, 
requiring Btale treasurer to perform 
duties imposed upon him by law. State  
v. Christensen, 84 U. 18fi. 35 P.2d 775.

Likewise the principle of police power 
supports legislature’s ennetment of this 
section. State v. Christensen, 84 U. 186, 
36 P.2d 775.

Contention that this section was un
constitutional because it  was not compe
tent for legislature to add to
requirements contained in Const. A rt.
V II, § 3 . with reference to qualifications 
of treasurer, or in Const. A rt. IV . § 10, 
with reference to oath of office iis con
dition precedent to treasurer’s right to 
assume duties of his office, was held 
without merit. S la te  v. Christensen. 84

government. (C. L. 17, § 5731.)

the state a surety-company bond in 
of said bond shall be paid by the 

(L. 21, p. 362, §5732.)
U. 185, 35 P.2d 776. (M offat, J . .  dis- 
senting.)

2. Duty to secure bond.
I t  is the duty o f state  treasurer end 

not of state board of supplies and pur
chase to secure bond under th is section. 
S ta te  v. Christensen, 84 U. 186, 36 P.2d 
776. (Moffat, J . ,  dissenting.)

3. Time when bond to be furnished. 
This section was construed to require

treusurer to give bond before he entered 
office, S tate  v. Christensen, 84 U. 186, 
35 P.2d 776. (Moffot, J . ,  dissenting.)

4. Filling vacancy.
Where elected state treasurer failed 

to give bond required by th is section 
within time required by 74A -0-1 , and 
governor appointed person state treas
urer, appointee was entitled to office, 
und contention of treasurer holding 
over thut he was entitled to office be
cause successor hud not been elected
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and qualified, waa without m erit. State 
v. Christensen, 84 U . 186, 36 P.2d 776.
(M offat, J . ,  dissenting.)

S. Remedies.
Where elected state  treasurer failed 

to give bond required by th is  Bection 
within time required by 74A -0 -1 , quo 
w arranto did not lie to place him in of
fice, since his right to office had been 
forfeited. S tate  v. Christensen, 84 U.
186. 35 P,2d 775. (Moffat, J . ,  dissent
ing.)

87-5-10. Delict of Treasurer— Duties of Board of Examinere and Gov
ernor-Suspension.

If the state board of examiners upon examination finds that the books 
of the state treasurer do not correspond with the amount of funds on 
hand, or do not show the actual condition of the funds, or if it  appears 
to said board that any moneys belonging to the state have been embez
zled, diverted or in any manner taken from the treasury without au
thority of law, or that the state treasurer has been guilty of negligence 
in keeping his books, or in taking care of the public moneys, the board 
must certify the fact to the governor, who, upon receipt of such cer
tificate, must forthwith take possession of all books, moneys, papers 
and other property belonging to the state which have come into the 
possession of such state treasurer by virtue of his office or otherwise, 
and must temporarily suspend him from his office as state treasurer.

(C. L. 17. §5733.)

87-5-11. Id. Appointment and Term of Acting Treasurer—Reports to 
Legislature.

The state board of examiners must thereupon procure the services of 
an expert to examine the books, papers and all matters connected with 
the office of the state treasurer so suspended, and if it appears to said 
board on such examination that such state treasurer has embezzled or 
converted to his own use the public moneys, or has been negligent in 
keeping his books, or in taking care of the public moneys, the governor, 
on the certificate of said board of that fact, must appoint another per
son to fill the place of such suspended state treasurer, and such person 
so appointed must execute an official bond, and enter upon the office of 
state treasurer, as provided by law. The governor must report all 
his acts done under this and the next preceding section to the next suc
ceeding legislature, and the state treasurer so appointed shall hold his 
office until the suspended stale treasurer is restored or until his suc
cessor is elected and qualified. (C. L. 17, § 5734.)

87-5-12. Seal.
The state treasurer shall adopt a seal, and shall file a description and 

an impression thereof in the office of the secretary of state.
(Code Report.)

A. L. R. notes.
L iability of sureties on bond of public 

officer as affected by fa c t  th a t i t  waa 
not signed by him, 110 A. L . R. 969; 
statutory conditions prescribed for pub
lic officer's bond as part of bond wnich 
docs not in  terms include them, or which 
expressly excludes thorn, 109 A. L . R. 
601.

L. 1941, 1st Spec. Sess., ch. 3 8 ; eff. July 1.

AN ACT relating to the duties of the state treasurer. 
Be it enacted by the Legislature of the State of Utah:
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87-5-13. Duty to Keep Bonds, Warrants, and Other Securities.
Whenever any bonds, warrants, or securities of any kind or nature 

representing the investment of funds of the state or of any department 
or agency of the state regardless of the source of such funds are de
livered to the custody of the state treasurer, he shall be chnrged upon 
his official bond for their safe-keeping. (Sec. 1.)

8 7 -5 -1 1. Id. Insurance Protection.
The state treasurer shall procure such insurance protecting the 

funds, warrants and securities in his custody against loss from such 
causes and in such amounts as the commission of finance may from time 
to time determine. The cost of such insurance shall be paid out of the 
fund for the protection of which it is carried. (Sec. 2.)

87-5-15. Effective Date.
This act shall take effect upon July 1, 1941 at 12:01 o’clock a. m. or 

upon proclamation of the governor prior to that date.
Approved April 1, 1941. (Sec. 3.)

CHAPTER 6

ATTORNEY-GENERAL *

H7-8-1. General Duties.
H7-G-2. Official Bond.

* Hixtory of act. This was Chuptcr 5 of R. S. 1808, Title A3, p. 547 ; Comp. 
I.utvs 1007, Title 70, Ch. G, p. 857.

H7-6-1. General Duties.
It is the duty of the attorney-general:
(1) To attend the supreme court of this state, and all courts of the 

United States, and prosecute or defend ail causes to which the state or 
any officer, board or commission thereof in an official capacity is a 
party; and he shall have charge as attorney of all civil legal matters in 
which the state is in anywise interested.

(2) After judgment on any of the causes referred to in the preceding 
subdivision, to direct the issuing of such process as may be necessary 
to carry the same into execution.

C!) To account for, and to pay over to the proper officer, all moneys 
which may come into his possession belonging to the state.

(4) To keep a register of all cases in which he is required to appear, 
which must show the court in which the cases have been instituted and 
tried, and whether they are civil or criminal; if civil, the nature of the 
demand, the stage of proceedings, and, when prosecuted to judgment, a 
memorandum of the judgment and of any process issued thereon, and 
whether satisfied or not, and if not satisfied, the return of the sheriff; 
and if criminal, the nature of the crime, the mode of prosecution, the 
stage of proceedings, and, when prosecuted to sentence, a memorandum
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of the sentence and of the execution thereof, if the same has been exe- 
cuted, and if  not executed, of the reason of the delay or prevention; 
nnri he must deliver the same to his successor in office.

(5) To exercise supervisory powers over the district and county at
torneys of the state in all matters pertaining to the duties of their offi
ces, and from time to time require of them reports as to the condition 
of public business intrusted to their charge.

(6) To give his opinion in writing and without fee to the legislature 
or cither house thereof, and to nny state officer, board or commission, 
and to any county attorney, when required, upon any question of law 
relating to their respective offices.

(7) When required by the public service or directed by the governor, 
to assist any district or county attorney in the discharge of his duties.

(8) To purchase in the name of the state, under the direction of the 
state board of examiners, any property offered for sale under exe
cution issued upon judgments in favor of, or for the use of, the state, 
and to enter satisfaction in whole or in part of such judgments as the 
consideration of such purchases.

(9) Whenever the property of a judgment debtor in any judgment 
mentioned in the preceding subdivision has been sold under a prior 
judgment, or is subject to any judgment, lien or encumbrance taking 
precedence of the judgment in favor of the state, to redeem such prop
erty, under the direction of the state board of examiners, from such 
prior judgment, lien or encumbrance; all sums of money necessary for 
such redemption must, upon the order of the state board of examiners, 
be paid out of any money appropriated for such purposes.

(10) When in his opinion it is necessary for the collection or enforce
ment of any judgment hereinbefore mentioned, to institute and prose
cute in behalf of the state such actions or proceedings as are necessary 
to set aside and annul all conveyances fraudulently made by the judg
ment debtors, and the cost necessary to the prosecution must, when 
allowed by the state board of examiners, be paid out of any money not 
otherwise appropriated.

(11) To discharge the duties of a member of all official boards of 
which he is or hereafter may be made a member by the constitution or 
by the laws of the state, and such other duties as may be prescribed by 
law.

(12) To report to the governor, on the 1st day of October preceding 
the regular biennial session of the legislature, the condition of the 
affairs of his department, stating the number, character, condition and 
result of the actions prosecuted or defended by him on behalf of the 
state, and the amount of fines and penalties collected. He shall include 
in his report copies of the reports of district and county attorneys, and 
shall also direct attention to any defect in the practical operation of 
the laws relating to revenue and criminal offenses, and suggest such 
amendments as in his judgment are necessary to subserve the public 
interests.

(13) To institute and prosecute proper proceedings in any court of 
the state or of the United States to restrain and enjoin corporations or
ganized under the laws of this or any other state or territory from 
acting illegally or in excess of their corporate powers or contrary to
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public policy, and in proper cases to forfeit their corporate franchises, 
dissolve such corporations, and wind up their affairs.

(14 ) To institute investigations for the recovery of all real or per
sonal property which may have escheated or should escheat to the state; 
and for that purpose he may cite any and all persons before any of the 
district courts to answer inquiries and render accounts concerning such 
property, and may examine all books and papers of any and all corpora
tions. When any real or personal property is discovered which should 
escheat to the state, the attorney-general must institute suit in the 
district court of the county where such property is situated for its 
recovery, and to escheat the same to the state. (C. L. 17, §§ 5736, 5738.)
History.

T h is  section is identical in many of 
its subdivisions with R. S. 1898, §24:18; 
Comp. Lows 1907, §2438.

Comparable provisions.
C al. Polit. Code, §470 , Mont. Rev. 

Codes, §19 9  (sim ilar to subds. 1 to 12 ).
Idaho Code, § 65—1301 (sim ilar to 

subd s..1 to 12; subd. 11, however, reads 
briefly : “To discharge the other duties 
prescribed by law” ; by amendment, the 
duties of tnc attorney-general under 
this section, for all purposes contem
plated by section 56-715, were tran s
ferred  to department of public 
investm ents; section 55-715, as amended, 
requires department of public invest
m ents to foreclose mortgages taken to 
secure loans from school or other 
fund s).

Iowa Code 1939, § 149 (enumerating 
duties of attorney-general).

Cross-references.
Constitutional provisions relating to 

attorney-general. Const. A rt. V II ;  may 
appoint deputy, 8 7 -9 -1 ; to institute quo 
w arranto actions, 43-9-64 , 104 -66 -3 ; 
actions for unclaimed bank deposits, 
7 -2 -17 .10  e t seq.

1. Subdivision (14).
Under subdivision (14) unclaimed 

shares o f stock or dividends of a  dis
solved private corporation arc  not sub
je c t  to escheat. In re Montello Sa lt Co., 
88 U . 283, 63 P.2d 727.

Decisions from other jurisdictions.
—  Californio.

Attorney-general, ns chief law officer 
o f th e state , has broad powers derived 
from  the common law, anil in the absence 
of any civil restriction, has the power 
to file any civil action or proceeding 
directly involving the rights and inter
ests o f th e state, or which he deems 
necessary for the enforcement of the 
law s of th e state, the preservation of 
order, and the protection o f public 
righ ts and interests. Pierce v. Supe
rior Court o f Los Angeles Countv, 1 Cal. 
2d 759, 37 P.2d 460,

It is uppurent, upon examination of 
section 21, urticlc V , of California Con
stitution, that powers o f attorney-gen
eral urc not without lim itation; 
langnngc, "direct supervision over every 
district attorney and sheriff and over 
such luw enforcement officers as  may be 
designated by law ” does not contemplate 
absolute control anil direction of such 
officials. People v. Brophy, —  Cal. App. 
2d — , 120 P.2d 940.

Iduho's udoption of section G6-1301, 
a fter the decision of County o f  Sacra
mento v. Central Pac. Ry. Co.. Cl Cal. 
250, carried with it the meaning th at 
the attorney-general is paramount in 
control and direction of the district 
(now prosecuting) attorney, S tate  v. 
Taylor. 59 Idaho 724, 87 P.2d 464.

A. L. It. notes.
Dismissal of crim inal proceedings on 

motion of attorney-general, 66 A. L. 
R. 1378.

Power of attorney-general to compro
mise, settle o r  dismiss suit or pro
ceeding, 81 A . L. R. 124.

Prohibition as means o f controlling 
uttorney-general, 115 A. L . R. 14, 

Quo warranto, concurrent or conflicting 
powers of prosecuting Attorney and 
attorney-general as to bringing ac
tion o f, 131 A. L. R . 1212.

Right of attorney-general to intervene 
in divorce suit, 22 A. L. R. 1112. 

Right of attorney-general to represent 
or serve adm inistrative officer or 
body to exclusion o f  attorney em
ployed bv such officer or bodv, 137 
A. L . R. 818.

Suit bv attorney-general to enforce or 
administer charitable trust. 62 A. 
I,. R. 882.

Voters' registration lists, attorney- 
general as proper party to bring 
action to purge, 98 A. L. R. 1047. 

Waiver by attorney-general of state’s 
immunity from  suit, 42 A. L . R. 
1484.
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87-6-2 . Official Bond.
The attorney-general shall give to the state a surety-company bond 

in the sum of $6,000; the premium of said bond shall be paid by the 
state. (L. 21, p. 362, §5737.)

A. L . R. notes.
Liability o f sureties on bond of public 

officer as affected by fa c t th a t it  was not 
signed by him, 110 A. L . R . 959 ; sta tu
tory conditions prescribed for public of

ficer's bond as part o f bond which does 
net in terms include them, or which 
expressly excludes them, 109 A . L. R. 
601.

CHAPTER 7

STATE CHEMIST *

87 -7 -1  to 8 7 -7 -3 . (Repealed.)

L. 1941, 1st Spec. Sees., ch. 1 ; 
e lf. Ju ly 1.

8 7 -7 -4 . State Chemist —  Supervision 
by S ta te  Board of Agricul
ture.

8 7 -7 -5 . Id. Duties.

• History o f aet. This chapter was Comp. Laws 1007, Title 70, Ch. 8, p. 860.

87-7-1 to 87-7-3 . (Repealed by L. 41, 1st Spec. Sess., ch. 1, § 5, cff. 
Ju ly 1. See 87-7-8 .)

L. 1941, 1st Spec. Sess., ch. 1; eff. July 1.

AN ACT relating to the state chemist; transferring the office of state 
chemist to the department of agriculture; providing for the method 
of appointment, salary, term of office, powers, duties, and functions; 
and repealing Sections 87-7-1 , 87-7-2, and 87-7-3 , Revised Statutes 
of Utah, 1933.

Be it enacted by the Legixlature of the State of Utah:

87-7—1. State Chemist—Supervision by State Board of Agriculture.
There shall be in the department of agriculture under the supervision 

of the state board of agriculture, the state chemist, who shall be ap
pointed by the board with the approval of the governor. The state 
chemist shall qualify by taking and subscribing the constitutional oath. 
The salary of the state chemist shall be fixed by the board with the 
approval of the department of finance, and the state chemist shall be 
provided with all necessary equipment, supplies and assistants by the 
board. (Sec. 1.)

Cross-references.
Department of agriculture, 3-1 .

87-7-5. Id. Duties.
It shall be the duty of the state chemist to analyse all articles of food 

and drink manufactured, sold or used within the state, when submitted

87-7-G. Term ination of Present Term 
of Office.

87 -7 -7 . E xisting  Law Refers to State 
Chemist Appointed P u r
suant Hereto.

8 7 -7 -8 . Sections Repealed.
8 7 -7 -9 . Effective Date.
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to him by the state board of agriculture or any other state department 
or officer when required by the laws of this state, and the state chemist 
shall make such other chemical analyses as may be required by the 
state board of agriculture. (Sec. 2.)
['raxs-refcrencea.

Analysis o f commercial feeds, 3 -8 -9 ; 
in behalf of livestock diseases, 3 -6 —41; 
analysis o f foods, 3-10-3 .

87-7-6 . Termination of Present Term of Office.
The term of office of the state chemist appointed pursuant to Chapter 

7, Title 87, Revised Statutes of Utah, 1933, shall terminate upon the 
appointment and qualification of the state chemist appointed pursuant 
to this act. (Sec. 3.)

87-7-7. Existing Law Refers to State Chemist Appointed Pursuant 
Hereto.

Whenever any existing or continuing law refers to or names the 
state chemist it shall be construed to refer to or name the state chemist 
appointed pursuant to this act. (Sec. 4.)

87-7-8 . Sections Repealed.
Sections 87-7-1, 87-7-2, and 87-7-3 , Revised Statutes of Utah, 1933, 

are repealed. (Sec. 6.)

87-7 -9 . Effective Dale.
This act shall take effect on Ju ly 1, 1941, at 12:01 a. m. or upon 

proclamation by the governor prior to that date. (Sec. 6.)

CHAPTER 8

DISTRICT ATTORNEY*

87-8-1 .
H7-R-2.

Election— Term. 
Qualifications.

H7-8-D.

87-8-3 .
87-8—1.

OITiciul ISond. 
General Duties.

H7-8-10.

87-8-fi. 
87 -8-li.

Id.
C lerk— Sulnry.

87-8-11 .

87-8-7 . Report of Fines, Forfeitures 
und Penalties Collected.

87 -8 -12 .

87-8-8 . Duties Respecting Escheats. 87-8-13 .

Annual Report to Attorney* 
General.

Certain Acte Prohibited—
Disqualification.

Calling in Substitute in Case 
of Need.

Failure to Perform  Duties— 
Penalty.

Deputies —  Appointment and 
Qualifications— Terms.

* History of act. This chapter was Comp. Luws 11)07, Title 76, Ch. 0, p. 880.

87-8-1 . Election—Term.
At the general election in each presidential year there shall be elected 

in each of the several judicial districts of this state a district attorney, 
whose term of office shall be for four years, beginning on the first Mon
day of January succeeding his election. He shall be elected by the 
qualified electors of the respective judicial districts and under the laws 
governing the election of the district judges. (C. L. 17, § 6768.)
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A. L . R. nolH.
Incompatibility o f offices o f d istrict 

attorney and captain o f  volunteers, 2ft 
A. L. R . 146.

87-8 -2 . Qualifications.
No person shall be eligible to the office of district attorney who, at the 

time of his election, is not a qualified elector and a bona fide resident 
of the judicial district for which he may be elected; nor shall any per
son be eligible to said office who has not been admitted to practice in 
the supreme court of this state. (C. L. 17, § 5759.)
A. L. R. notes. A. L. K. 146, 40 A. L . R. 6S4. See also

Incompatibility of offices of d istrict 132 A. L. R, 264. 
attorney and cuptuin of volunteers, 20

87-8 -3 . Official Bond.
Before entering upon the duties of his office each district attorney 

shall take the constitutional oath and shall give a surety-company bond 
to the state in the penal sum of $5,000 for the faithful performance of 
the duties of his office. The premium on such bond shall be paid by 
the state. (C. L. 17, §5760.)
A. L. R. notes.

L iability o f sureties on bond o f pub
lic officer as affected by fnct th at it  was 
not aliened by him, 110 A. L . R . 069; 
statutory conditions prescribed for pub

lic officer’s bond as part o f bond which 
does not in terms include them , or which 
expresslv excludes them, 109 A. L. R. 
501.

87-8—1. General Duties.
The district attorney shall, when it does not conflict with other offi

cial duties, attend to all legal business required of him in his district by 
the attorney-genera), without charge, when the interests of the state are 
involved. All the duties and powers of public prosecutor shall be as
sumed and discharged by the district attorney, except in cases of prose
cutions for misdemeanors and preliminary examinations before justices 
of the pence, but the district attorney may, whenever he deems it neces
sary, appear and prosecute for misdemeanors, and in preliminary 
examinations before justices of the penec and other magistrates.

(C. L. 17, § 5762.)
rulion or proceeding in which attorney 
represents public as d istrict or prose
cuting attorney or otherwise, 123 A. L. 
R. 1IB7; disbarment or suspension be
cause o f misconduct its prosecuting a t
torney, 43 A. L. R. 109; privilege of 
communication to prosecuting officer, 69 
A. 1.. It. 1557.

Cross-references.
See annotations under 87 -8-5 .

A. L. R. notes.
Constitutionality, construction, and ap

plication of statute against attorney 
representing private person in respect of 
m atter involving facts  involved in prosc-

87-8 -5 . Id.
The district attorney shall appear and prosecute for the state in the 

district court of his district in all criminal prosecutions, and in all civil 
cases in which the state may be interested, and assist in nny civil case 
in which any county of his district may be interested when required to 
do so by the county commissioners, and render such assistance as may 
be required by the attorney-general in all such cases that may be ap
pealed to the supreme court; he shall attend the deliberations of the
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grand jury ; he shull draw all indictments and informations for offenses 
against the laws of this state within his district, and shall cause all 
persons indicted or informed against to be speedily arraigned; he shall 
cause all witnesses for the state to be subpoenaed to appear before 
the court or grand ju ry ; he shall examine carefully into the sufficiency 
of all appearance bonds that may be tendered to the district court of his 
district, and, upon the order of the court, shall institute proceedings in 
the name of the state for recovery upon the forfeiture of any appear
ance or other bonds running to the state, and enforce the collection 
thereof; and shall perform such other duties as may be required by law.

(C. L. 17, § 5763.)
1. FxpenneH ax county charges.

When the office of d istrict attorney 
wos created by th is chapter he became 
the public prosecutor uml performed 
functions formerly performed uy county 
attorneys; therefore subdivision (2) of 
19-11-17, providing th at necessary ex
penses incurred by county attorney in 
criminal cuses are  county charges, in
cludes expenses incurred by district a t
torney in procuring services of hand
writing expert. Kytka v. Weber County, 
4B II. 421, IliO I1. 111. See 19-11-17.

Whether the particular services were 
necessary in a crim inal prosecution so as 
to make them county charges is a  mixed 

ucstion of law and fact. J t  is a question 
or the court whether services of a 

certain class or kind are needful nnd re
quired, uml whether expenditures for

them are necessary, and for th e jury 
whether the particular services rendered 
were actually necessary in view of all 
conditions and circumstances of the case 
in which rendered, Kytka v. Weher 
County, 4H L\ 421, 100 P. 111.

2. Actions on forfeited bonds.
Under this section district court has 

authority to  direct district attorney to 
institute on action on n forfeited bail 
bond. State  v. Davis, 27 U. 308, 76 P. 
Hf>7, applying Session Laws 1901, p. 70, 
Ch. fill.

A. L. K. notes.
Disbarment or suspension because of 

misconduct hs prosecuting attorney, 43 
A. I,. R. 109; privilege of communication 
to prosecuting officer. 6!) A. L . R. 1657.

87-8-6 . Clerk—Salary.
The district attorney in judicial districts having a population of 

75,000 inhabitants or more may employ a clerk, at such salary as may 
be fixed by the board of examiners, to be paid quarterly by the state.

<C. L. 17, §5765.)
A. I,. K. notes. clerks, assistan ts, or deputies, UG A. L.

Liability of public officer or his bond K. 10(14, 
for defaults and m isfeasances of his

87-8-7 . Report of Fines, Forfeitures and Penalties Collected.
He shall at the close of every term of the district court prepare a 

statement of all fines, penalties and forfeitures accruing to the state, 
adjudged and made final at such term, and also of all fines, penalties and 
forfeitures accruing to the state that have been collected or received by 
any officer required to collect or receive the same, stating each case and 
the amount, and shall transmit such list to the state auditor, and shall 
proceed against such officer and his sureties for any neglect of duty of 
which he may be guilty. (C. L. 17, § 5766.)
§7-8 -8 . Duties Respecting Escheats.

I t  shall be the duty of the district attorney to ascertain, by all practi
cable means, what estate or property within his district has escheated 
or reverted to the state, nnd he shall require the assessor of taxes of 
each county within his district, to furnish him, annually, a  list of all 
real or personal property that may have so escheated or reverted, and
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the district attorney shall file a copy of such list in the office of the state 
auditor and of the attorney-general. (C. L . 17, §5767.)

87-8-9. Annual Report to Attorney-General.
He shall also, on the 1st day of August of each year, file n report 

with the attorney-general covering the preceding fiscal year, stating the 
number of criminal prosecutions in his district, the character of offenses 
charged, the number of convictions, the amount of fines and penalties 
imposed, and the amount collected. He shall call attention to any de
fect in the operation of the laws, and suggest such amendments as in his 
judgment are necessary to perfect the same. (C. L. 17, §5767.)

87-8-10. Certain Acts Prohibited—Disqualification.
No district attorney shall in any manner consult, advise, counsel or 

defend, within this state, any person charged with any crime, misde
meanor or breach of any penal statute or ordinance; nor shall he be 
qualified to prosecute or dismiss in the name of the state any case in 
which he has previously acted as counsel for the accused on the pending 
charge; nor shall he in any case compromise any cause or enter a nolle 
prosequi either before or after the filing of an indictment or informa
tion without the consent of the court. (C. L. 17. § 5769.)
A. I.. R . notes. prosecution or proceeding in which ut-

Constitutionality, construction, and ap- torncy represents public us district or 
plication o f statute against attorney prosecuting attorney or otherwise. I2.'t 
renreaenting private person in respect A. L. R. 1187. 
o f m atter involving facts involved in

87-8-11. Calling in Substitute in Case of Need.
If  at the convening of any term of the district court, or the impanel

ing of any grand jury, in his district the district attorney shall be 
absent or unable to perform his duties, or in case he shall be disqualified, 
he shall, if  time permits, request some other district attorney of the 
state to appear and serve during his absence or disqualification, and in 
case no other district attorney can serve, the court shall forthwith ap
point some attorney to act for the state in the place of the district 
attorney during his absence, inability or disqualification; and the per
son so appointed shall have full power to discharge all the duties of 
said office during the absence, inability or disqualification of the district 
attorney, and shall receive a reasonable compensation for his services, 
to be allowed by the court and certified to the state auditor, who, upon 
its allowance by the state board of examiners, shall issue his wnrrant 
therefor. Such allowance shall be deducted from the salary of the 
district attorney. (C. L. 17. § 5770.)
C rou-referenees. A. L. R. notes.

Appointment o f deputy, 8 7 -9 -1 . Validity of contract by attorney to
prosecute or ass is t in prosecution of 
criminal case on contingent fee. 11 A. 
L. R. 1192.

87-3-12 . Failure to Perform Duties— Penalty.
In case any district attorney shall fail or refuse to perform the duties 

of his office for a period of thirty consecutive days without reasonable 
excuse, or in case he shall be absent from the state or the district for 
ninety days, he shall be deemed to have forfeited his office, except that
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such absence may be extended as provided by the constitution in the 
case of judicial officers. (C. L. 17, § 5771.)

87-8-13. Deputies—Appointment and Qualifications—Terms.
The district attorney in judicial districts having a population of 

1 0 0 ,0 0 0  or more inhabitants such population to be determined by the 
last preceding United States census, shall have power to appoint a dep
uty at a salary of $2,400 per annum, which shall be paid monthly out 
of the state treasury. Such deputy shall be an attorney at law in 
good standing, and admitted to practice by the supreme court.

(L . 27, p. 3, § 5773.)
1. Powers of deputy.

Under this section, an information 
signed by a deputy a s  “district attorney.” 
while an irregu larity , does not invali
date same. State  v. M erritt, 07 U. 326, 
247 P. 497. Sec 105-17-1.

A. L . H. notes.
Liability of public officer or his bond 

for defaults one! misfeasances of his 
clerks, assistants, or deputies, 116 A. L. 
R. 1064.

CHAPTER 9

DEPUTY STATE OFFICERS *
8 7 -9 -1 . Appointment— Powers.
8 7 -9 -2 . Official Bonds.

* History of act. This chapter was R. S. 1898. T itle  63, t'h . 9, p. 563; Comp. Laws 
1907. Title 76, Ch. 10, p. 863.

87-9-1. Appointment— Powers.
The secretary of state, the state auditor, the state treasurer, the 

attorney-general and the superintendent of public instruction, and the 
district attorneys as provided in section 87-8-13, may each appoint a 
deputy, who may, during the absence or disability of the principal, per
form all the duties pertaining to the office, except those required of the 
principal as a member of any board. The principal shall be answerable 
for neglect or misconduct in office of his deputy, and may require from 
him a bond for his own security. The appointment of a deputy shall 
be in writing, and shall be revocable at the pleasure of the principal; 
and all such appointments and revocations shall be filed with the secre
tary of state. (C. L. 17, § 5790.)
A. I., li. notes.

Liability of public officer or his bond 
for defaults and misfeasances of his 
rlerks. assistan ts, or deputies, 110 A. L.
R. 1064.

87-9-2 . Official Bonds.
Where a deputy of any state officer is required to give a bond to the 

state he shall give a surety-company bond, and the premium therefor 
shall be paid by the state. (L . 21, p. 362, § 5737x.)
A. L . R. notes. statutory conditions prescribed for public

Liability of sureties on bond of public officer's bond as part of bond which does 
officer as effected by fa c t th a t it  was not in terms include them, or which ex- 
not signed by him, 110 A. L. R. 969; prcssly excludes them, 109 A. L. R. 601.
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CHAPTER 10

REPORTS OF STATE OFFICERS *

87 -10 -1 . O f Expenditures o f Appro- 87-10-3 . When Due —  Secretary o f 
printions. S tate  to Trint.

87 10-2. Accounts to Do Closed a t End 87 -10 -4 . Copies to Legislature, 
of F isca l Year.

• History of ac t. 87-10-2  to 87 -10-4  are practically identical with Comp. Isiws 
1007, Ch. 11, p. 804, 2400x1 to 2400x8.

87-10-1. Of Expenditures of Appropriations.
Excepting the governor, all state officers, state boards and commis

sions, and the officers of all state institutions, to whom and for which 
appropriations other than salaries are made, shall, with their biennial 
reports, submit a detailed statement, under oath, of the manner in 
which all appropriations for their respective departments and institu
tions have been expended. (L. 29, p. 206, § 11.)

87-10-2. Accounts to Be Closed at End of Fiscal Year.
All officers who are required by law to report annually or biennially 

to the legislature or governor shall close their accounts at the end of the 
fiscal year, and as soon thereafter as practicable shall prepare and com
pile their respective reports. (C. L. 17, § 5795.)

87-10-3. When Due— Secretary of State to Print.
All reports intended for the use of the legislature shall be trans

mitted by the respective officers to the secretary of state on or before 
the 1st day of October before the assembling of the legislature; and the 
secretary of state shall cause the same to be printed, in accordance 
with the laws regulating public printing, before the assembling of the 
legislature. (L. 25, p. 9, § 5796.)

87—10—1. Copies to Legislature.
Upon the organization of the legislature the secretary of state shall 

transmit to the senate and house of representatives copies of euch 
printed report for the use of the members of the legislature.

(C. L. 17, § 5797.)



TITLE 88
ST A T U TE S

Chapter 1. R evision and R epeal. 
Chapter la . Com pilation .
Chapter 2. Construction.

CHAPTER 1

REVISION AND REPEAL

88 -1-1 . When Revision Takes E f 
fect.

L . 183.1. eh. 76; elf. Feb. 10. 
68-1 -1 .10 . Adoption [o f  S tatute Book] 

for Purpose of Amend
ment ami Repeal. 

88-1-1 .11 . Effective Date.

[Rev. S ta ts . 1933—Cont.l 
8 8 -1 -2 . General Repeal— O f Prior

Laws —  Exceptions and 
Reservations.

88 -1-3 . Id. Laws of 1933 Deemed
Subsequent to Revision.

88 -1 -4 . Id. Tenure of Office Not
Affected— Exceptions.

88 -1-5 . Id. Accrued Rights Not
Affected.

88 -1-6 . Id. Effect on Lim itation of
Actions.

8 8 -1 -7 . Id. Effect on Offenses Com
mitted.

88 -1-8 . Id. Effect on Suits and
Prosecutions Pending.

8 8 -1 -9 . "H ereafter,” "H eretofore"
Defined.

88-1 -1 . When Revision Takes Effect.
This revision of the laws of Utah shall be known as the "Revised 

Statutes of Utah, 1933," and shall take effect at a time designated by 
the governor by proclamation as may be provided by law.

(Code Report.)
History.

For former analogous provisions, see
R. S. 1B9H, § 2479; Comp. Laws 1907, 
§2479.

Cross-references.
Uniform ity o f  legislation, Title 97.

1. Discussion of section.
The counterpart o f this section in R.

S. 1898 wus discussed a t length in P ratt 
v. Swan, 16 U . 483, 52 P. 1092. 2

2. Identification of statute book.
For the purpose o f its identification, 

and us preliminary to its approval and 
adoption, the president of the senate 
and the speaker of the house of repre
sentatives were authorized and directed 
by L. 33, ch. 75, to certify  to  the secre

tary o f sta te  the statute book containing 
the tex t o f the Revised Statu tes of U tah. 
1933, as printed by the Inland Printing 
Company under the direction o f the legis
lative code committee, theretofore pre
sented to and considered by the legisla
ture a t the 1933 regular session.

3. Adoption of statute book for purpose 
of publication.

The Btatutc book containing the tex t 
o f the Revised Statutes of Utah, 1933, 
certified to the secretary of sta te  by the 
president o f the senate and th e speaker 
of the house of representatives by au
thority and direction of the 1933 regular 
session o f the legislature, was, by L. 
33, ch, 77, approved, adopted and legal
ized as to  arrangement of said tex t by 
title, chapter, article and section fo r  the

[ 3 1 7 ]
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purpose of official publication o f said 
Revised Statutes of Utah, 193:1.

1. Effective date o f revision.
L. 33, eh. 74, provided th at th e Revised

Statutes of Utuh. 1913, as enacted by 
the tw entieth regular session of the leg
islature of Utah, should take effect a t 
1 o'clock 0. m. of the second Monday 
a fter  said revised statutes were officially 
published, which date should not be leas 
than sixty days a fter the adjournment 
of the twentieth regular session of the 
legislature, and the governor was au
thorized. directed and empowered to an 
nounce by proclamation the fa c t and date 
of such publication, and it was further 
provided th at such proclamation by the 
governor should be conclusive evidence 
of the fact and date of the official pub
lication o f the Revised Statutes of Utah. 
1911. In compliance with the provisions

of L . 33, ch. 74, the governor proclaimed 
the Revised Statutes o f  Utah, 1933, to 
be officially published June 17, 1933, 
which made the effective date thereof 
June 2C, 1933.

5. Compilation and revision defined and 
distinguished.

This revision is not a  mere compilation 
by the Code commissioners, but is an 
entirely new enactm ent by the legisla
ture. and such enactm ent gives force 
and effect to every provision therein the 
same as if single chapters had been en
acted making changes and amendments. 
This has been specifically applied to the 
Inheritance Tax Law, 80-12. S ta te  Tax 
Commission v. Buckman, 88 U. 424, 433, 
55 J*.2il 171. As to effect of mere compi
lation on the other hand, see Lyman v, 
M artin, 2 U. 130, 141, and the preface to 
th is compilation.

I,. 1933, ch. 76; elf. Feb. 10.

AN ACT approving, adopting and legalizing the statute book contain
ing the text of the Revised Statutes of Utah, 1933, fo r the purpose of 
amending or repealing said text in whole or in part.

Be it enacted by the Legislature of the State of Utuh:

88-1—1.10. Adoption [of Statute Hook] for Purpose of Amendment 
and Repeal.

The statute book containing the text of the Revised Statutes of Utah, 
1933, certified to the secretary of state by the president of the senate 
and the speaker of the house of representatives by authority and direc
tion of this session of the legislature is approved, adopted and legalized 
as to arrangement of said text by title, chapter, article and section for 
the purpose of amendment or repeal of said text in whole or in part by 
reference thereto. (Sec. 1.)

88-1-1.11. Effective Date.
This Act shall take effect upon approval.
Approved February 10, 1933. (Sec. 2.)

[Rev. Stats. 1933—Cont.]

88-1-2. General Repeal—Of Prior Laws— Exceptions and Reserva
tions.

All acts of a general and permanent nature passed by the legislature 
of the state of Utah prior to its twentieth regular session are hereby 
repealed, saving and excepting the following, subject to the limitations 
and exceptions herein expressed, to w it:

(1 ) Those providing for the issue, validation, disposition, exchange 
or redemption of any bonds or warrants of the territory or state of 
Utah, or of any county, municipality or school district therein, in so far 
as such acts or resolutions affect any such bonds or warrants now 
outstanding and unpaid.
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(2) Those accepting grants of land, or money, or other property 
for the territory or state of Utah, or for any subdivision or institu
tion thereof, together with the conditions, restrictions and limitations 
attached to such grants.

(3) All validating acts.
(4 ) Acts relating to the transition from territorial to state govern

ment.
(5) Title 50 Compiled Laws of Utah 1D17, relating to inheritance 

tax, and all amendments thereof; title 106 Compiled Laws of Utah 1917, 
relating to taxation, and all amendments thereof; Section 4675 Com
piled Laws of Utah 1917, relating to n state tax for high school pur
poses; chapters 64, 114, 116, 117, 120, 122 and 123 Laws of Utah 1919, 
relating to taxation; chapters 8, 9 and 18 Laws of Utah 1919, Special 
Session, relating to taxation; chapters 40, 132, 134, 135, 136, 138, 139 
and 140 Laws of Utah 1921, relating to taxation; chapters 2, 7, 22, 68, 
96 and 97 Laws of Utah 1923, relating to taxation; chapter 14 Laws of 
Utah 1925, relating to assessment of shares of stock in banks; chapters 
64 and 74 Laws of Utah 1927, relating to taxation; chapter 69 Laws of 
Utah 1929, relating to a tax rate for county purposes, and chapters 35, 
38, 39, 40, 41, 42, 44 and 53 Laws of Utah 1931; with the intent 
for the purpose and to the end that all existing laws relating to revenue 
and taxation shall apply to and govern the appraisement of property 
for taxation, the levy, assessment, equalization, apportionment, lien, 
collection and enforcement of taxes and the sale, disposition and re
demption of property liable to tax, as to taxes authorized, levied and 
assessed prior to the time this revision is adopted and takes effect, and 
that the provisions of this revision shall apply to and govern as to 
taxes authorized, levied and assessed after the time this revision is 
adopted and takes effect.

(6) Chapter 68, Laws of Utah, 1919, as amended by chapter 73,
Laws of Utah, 1921, and by chapter 9, Laws of Utah, 1923, and by 
chapters 98 and 107, Laws of Utah, 1925, and by chapters 68 and 80, 
Laws of Utah, 1929; also Title 26, Compiled Laws of Utah, 1917, 
as amended by chapter 41, Laws of Utah, 1919, and by chapter 47, 
Laws of Utah, 1921, and by chapters 48 and 73 Laws of Utah, 1923, and 
by chapters 69 and 109, Laws of Utah, 1925. and by chapters 32, 33 and 
82, Laws of Utah, 1929: relating to irrigation, drainage and conserva
tion districts. (Code Report.)
History.

This section is in ninny respects i<len- 
lieiil with R. S. § 2480; Comp. Lows 
11107, 5 2-ISO.

1. General application of section.
This section, ns the successor of section 

2480 of R. S . 1898, has been applied in an 
nhlr opinion in Prutt v. Swun, Hi U. 481!, 
52 P. 1092.

2. I.bwh in force before statehood.
Twclve-ivmn ju ry  held legally capable 

o f being impaneled by district court 
a fte r  statehood fo r  trial o f defendant in
dicted for noncapital felony before state
hood. S ta te  v. Hart. Ill U. 438, 67 P. 
415. applying It. S . 1898. §2480.

88-1-3. Id. Laws of 1933 Deemed Subsequent (o Revision.
The enactment of this revision shall not affect or repeal any act of 

the legislature passed at any time during the twentieth regular session, 
and all such acts shall have as full effect as if passed after the enact-
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merit of this revision, and so far as such acts vary from, or conflict 
with, any provision contained in this revision they are to have effect as 
subsequent statutes, and ns repealing any portion of this revision in
consistent therewith. (C. L. 17, § 5831.)

88-1-4 . Id. Tenure of Office Not Affected— Exceptions.
All persons who at the time when the said repeal shall take effect 

shall hold any office under the statutes hereby repealed shall continue to 
hold the same under the tenure thereof, except those offices which are
abolished, and those as to which a 
revised statutes.
History.

This suction is pruoticiilly idcnticul 
with R. S. 1898, § 2482; Comp. taw s 
11)07. § 24X2.

). Offices of policemen and firemen.
Sim ilar provision in R. S. 1HUH held 

to have had effect o f continuing in office 
Suit ta k e  City policemen who were ap
pointed to office prior to tim e when such

different provision is made by these 
(C. L. 17, §5832.)

statutes became operative (Everill v. 
Swan. 17 U. 514. r,5 P. (18). n», for ex
ample, ch ief of police of Sa lt tak e  City. 
I 'ra il v. Swan. 1(1 U . 483, 52 P. 1092, 

The foregoing cases wore reviewed and 
le-uffirmed in Morcton v. Swan, 20 U. 7t>, 
57 P. 718. which involved salaries of 
members of fire department of Salt tak e

88-1-5. Id. Accrued Rights Not AfTected.
This repeal of existing statutes shall not affect any act done, any 

right accruing or which has accrued or has been established, or any suit 
or proceeding had or commenced in any civil cause before the time when 
such repeal takes effect; but the proceedings in such cases shall be 
conformed to the provisions of these revised statutes as far as con
sistent. (C. L. 17, § 5833.)

8fL-l-6. Id. EfTect on Limitation of Actions.
When a limitation or period of time prescribed in any existing stat

ute for acquiring a right or barring a remedy, or for any other purpose, 
has begun to run before these revised statutes go into effect, and the 
same or Hny other limitation is prescribed in these revised statutes, the 
time which has already run shall be deemed a part of the time pre
scribed as such limitation by these revised statutes. (C. L. 17, § 5834.)
History. 1. Effect of re-enactment.

This suction is practically identical Rc-cnactm cnt o f statutes of iimito- 
with R. S . 1898, §2 4 8 4 ; Comp. Laws tion by K. S. 1933 amounted, not to a re- 
1997. §2484. peal o f the untucudunl sections, hut to u

re-affirmation thereof. Attorney Generul 
v. Pomeroy, 93 U. 420. 73 P .2d 1277, 114 
A. I,. R. 72C.

88-1-7. Id. Effect on Offenses Committed.
No offense committed, and no penalty or forfeiture incurred, under 

any statute hereby repealed before the repeal takes effect shall be a f 
fected by the repeal, except that when a punishment, penalty or for
feiture is mitigated by the provisions herein contained such provisions 
shall be applied to a judgment pronounced after the repeal.

(C. L. 17. § 5835.)
History, 1. Purpose of section.

This suction is practically identical Tho plain intent of this section was to 
with R. 8 . 1898, § 2485; Comp, taw s steer c lear of any difficulty arising from 
1907, § 2485. the enactm ent o f cx post facto laws and
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retain in force the form er Crimea ami 
Punishment Act an fur aa it  reluted to 
offenses committed prior to the time the 
"Penal Code” went into effect. People 
v. Sloan, 2 U. 326.

2. M itigation of punishment.
The court, o ftcr quoting this provision 

in K. S. 1898, said: "T h e punishment
for the crim e of grand larceny is not 
mitiguted by nny of the provisions of

th e Revised S tatu tes."  S tate  v. Woolsey. 
1!) U. 48(5, 4!>1, 67 P . 42(5.

3. Kffcct o f pre-statehood provisions.
Twclvc-mun ju ry  held legally capable 

o f  being impaneled by district court after 
statehood for tria l o f defendant indicted 
for noncapital felony before statehood. 
State  v. Hurt, 19 U. 438, 67 P. 415, ap
plying li. S. 1898.

88-1-8. Id. Effect on Suits and Prosecutions Pending.
No suit or prosecution, pending when this repeal takes effect, for an 

offense committed, or for the recovery of a penalty or forfeiture in
curred, shall be affected by the repeal, but the proceedings may be con
formed to the provisions of these revised statutes as far as consistent.

(C. L. 17, § 5836.)
History.

This section in practically identical 
with R. S. 1898, § 248*5; Comp. Laws 
1907, § 248(5.

1. Operation and effect of saving clause. 
W ithout this saving clause no judg

ment could be rendered in the suit. 
Rhcmke v. Clinton, 2 U. 438.

2. Purpose of section.
The plain intent of this section wua 

to steer clear o f any difficulty arising 
from th e enactm ent of ex poBt facto 
laws Bnd to retain in force the former 
Crimes und Punishment Act so fa r  us i t  
related to offenses committed prior to 
the tim e the “ Penal Code” went into 
effect. People v. Sloun, 2 U. 32*5.

3. Blue Sky Law.
Ilepcnl o f ccrtuin sections of Blue Sky 

Law by la w s  1926, with saving clause 
us to actions already pending, was held 
not to suve cases under section not a f
fected by such repeal, especially bs to 
actions not pending when repealer waa 
enacted. Wilson v. Guaranteed Securi
ties Co.. 73 V. 157, 272 P. 046.

I. Jury .
Twelve-man jury held legally capable 

of being impaneled by district court after 
statehood fo r  trial o f defendant indicted 
for noncupital felony before statehood. 
State v. H art, 19 U. 438, 67 P. 416.

88-1 -9 . “Hereafter,” “Heretofore" Defined.
The terms “heretofore” and “hereafter,” as used in these revised 

statutes, have relation to the time when the same take effect.
(C. L. 17, § 5837.)

History.
This section is practically identical 

with K. S. 1898, § 2487; Comp. Laiws 
1997, § 2487.

1. Meaning of "thereafter.**
The word "thereafter” in an amenda

tory act hos been held to mean a fter  the 
umendment goes into effect, which would 
occur when there hud been a publication 
o f the enactment. Fared  v. Pingrcc, 6 
U. 443, 449, lli P. 843.

CHAPTER la

COMPILATION
L. 1941. ch. 94 ; eff. May 13. 

1 8 - la - l .  Compilation Commission — 
Membership— Purpose. 

48-1q- 2. Id. Contract for Compilation 
— W hat Compilation Shall 
Contain.

3 8 - la -3 . Id. To Give Notification on 
Bidding for Contract.

8 8 - la -4 . Provisions to Be Contained in 
Contract.

8 8 - la -6 . Governor’s Proclam ation An
nouncing Publication. 

8 8 - la -6 . Distribution by Secretary of 
State.

8 8 - la - 7. Appropriation.
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L. 1941, ch. 94; eff. May 13.
AN ACT providing for the compilation, publication and annotation of 

the statutes of the state of Utah and creating and appointing a 
compilation commission and making appropriation therefor.

Be it enacted by the Leyinlature of the State of Utah:

8 8 - la - l .  Compilation Commission— Membership— Purpose.
The present governor of the state of Utah, the present attorney gen

eral of the state of Utah, and the present president of the Utah state 
bar association shall constitute a compilation commission fo r  the com
pilation, annotation and publication of the codes of the state of Utah,

(Sec. 1.)

8 8 -la -2 . Id. Contract for Compilation— What Compilation Shall Con
tain.

Immediately after this act shall become a law, the foregoing commis
sion are directed to enter into a contract with a mujor, responsible law 
book publishing company for the compilation, annotation and publica
tion of said codes and statutes of the state of Utah ; provided, that such 
law book publishing compuny shall sublet the printing within the state 
of Utah if the same may be done as favorably to the state as though 
such printing were done by said law book publishing company. Said 
compilation shall contain the constitution of the United States nnd of 
Utah, the organic act of the territory of Utah, the laws of the United 
States providing for the naturalization of citizens, statutes of the 
United States relative to the authentication of records, the laws of per
manent and genera] nature of the state of Utah, including the enact
ments of the twenty-fourth session of the legislature of the state of 
Utah, and special sessions thereof, and a copy of this act. The consti
tution and laws of permanent and general nature of the state of Utah, 
including the enactments of the twenty-fourth session of the legislature 
of the state of Utah, and any special sessions thereof, shall be anno
tated by notes and references to the decisions of the supreme court of 
the state of Utah, the federal courts, and the supreme court of the 
United States, citing or construing the same, the history of each partic
ular section of the constitution and statutes of the state of Utah, and 
constitutional provisions and stututes of other states of identical or 
similar character together with cross references and together with a 
thorough, complete and modern index to the constitution of Utah nnd 
the general laws of the state. (Sec. 2.)

8 8 -la -3 . Id. To Give Notification on Bidding for Contract.
The foregoing commission shall immediately notify said major, re

sponsible law book companies as have indicated a desire to bid on the 
contract authorized in Section 2 hereof, and such other major, responsi
ble law book companies, as in the opinion of said foregoing commission, 
may desire to submit bids, of a time and place fixed in said notice when 
bids on said contract will be received. Bids must be in writing, but the 
right to reject any bid is hereby specifically reserved to the foregoing
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commission. Said contract need not be let to the lowest bidder but to 
the company, or companies, who, in the opinion of said foregoing 
commission, will best perform the terms and conditions thereof.

(Sec. 3.)
8 8 - !a - l .  Provisions to Be Contained in Contract.

The contract with the law book publishing company herein provided 
for shall provide that said publishing company shall print or have 
printed and bind in such form as may be prescribed by the foregoing 
commission, sets of said compilation for the use of the state of Utah, 
and its municipalities or sub-divisions not to exceed a fixed price per 
set, said price to be determined and fixed by said commission, and 
that it shall receive payment therefor upon delivery and approval 
thereof; said publishing company must agree therein to sell additional 
sets to the state of Utah for the use of the state in lots of twenty-five or 
more not to exceed said price per set; said publishing company shall 
print or have printed, and bind and place on the market a sufficient 
number of sets to supply the demand therefor within the state of Utah 
at a price per set to be ngreed upon with said publishing company, such 
price not to exceed the fixed price charged the state per set; that said 
publishing company shall have said code printed, published, bound and 
ready for approval at the earliest possible date, but not later than the 
1st day of January, 1043. (Sec. 4.)

8 8 -la -5 . Governor's Proclamation Announcing Publication.
Upon certificate of the foregoing commission that such compilation 

has been completed and published, the governor shali make a proclama
tion announcing its publication, and from and after such proclamation, 
said compilation shall be in force and shall be received in all the courts 
and by all judges, public officers, commissions and departments of the 
state government as evidence of the statute law of the state of Utah 
and as an authorized compilation of the statutes and codes of Utah. 
Said compilation shall be known by such name us may be determined by 
the foregoing commission. (Sec. 5.)

8 8 -la -6 . Distribution hy Secretary of State.
Upon approval of said compilation by the foregoing commission, 

said law book publishing company shall immediately deliver to the sec
retary of state at Salt Lake City, Utah, the sets that may have been or
dered ; said secretary of state shall furnish a set thereof to each member 
of the twenty-fourth legislature of the state of Utah without cost to him 
and shall keep sets for the use of the members of the legislature of the 
state of Utah during the time said legislature is in session and shall 
distribute the remainder among such state boards, commissions, institu
tions, officers and offices as shall have been decided upon. All such 
boards, commissions, institutions, officers and offices, who or which, 
are self-sustaining or for whom or which appropriation has been made 
shall pay or be debited for any books so received, in the sum per set de
termined and fixed by the foregoing commission. The Secretary of 
State shall likewise furnish to each clerk of. the district court at the 
expense of his county, upon order of the district court or board of



county commissioners, a sufficient number of sets to supply one to each 
district judge, clerk of the district court, county and district attorneys, 
sheriff, assessor, treasurer, recorder, superintendent of schools and to 
each qualified justice of the peace in the county upon receipt of a certifi
cate from such clerk of the district court hs to the election and qualifica
tion of said justice of the peace; and shall receive payment therefor 
in a sum to be determined by the foregoing commission but not to ex
ceed the price fixed per 9et. All funds received from the distribution 
of said sets shall be paid over to the state treasurer, which, together 
with any credits allowed shall be placed in the general fund of the 
state. Any remaining sets shall be kept by said secretary of state for 
such subsequent distribution as may be directed by law or resolution 
of subsequent sessions of the Utah legislature, The sets herein pro
vided to be furnished to each public officer of this state shall remain the 
property of the state of Utah nnd shall be delivered by them to their 
successors. (Sec. 6.)

8 8 -la -7 . Appropriation.
That there is appropriated out of the general fund of the state, not 

otherwise appropriated, the sum of fifty thousand dollars or so much 
thereof as may be necessary for the payment of the contract authorized 
to be let hereunder and for such clerical and other assistance as may be 
employed by the commission hereunder. (Sec. 7.)

H 8 -la -7  T itle 88— Statutes [324J

CHAPTER 2

CONSTRUCTION

88- 2- 1.
88- 2- 2.

88 -2 -4 .

88 -2-5 .

88- 2-6.

Common Lnw Adopted. 88-2-7.
Id. S tatutes in Peroration 88-2-8.

Liberally Construed— Rules 
of Equity Prevnil. 88-2-H.

Revised Statutes Not Retro- 88-2-10.
active,

Civil and Criminal Remedies 88-2-11.
Not Merited.

Effect o f Repealing a Slot- 88-2-12.
uie.

Identical Provisions Deemed 
n Continuation. Not New 
Enactm ent.

Time, How Computed,
When a Pay Appointed Is a 

Holiday.
Seal, llow  Affixed.
Jo in t Authority la Authority 

to M ajority.
Rules o f  Construction— As to 

Words and Phrases.
Id. As to These Statutes.

88-2-1 . Common taw  Adopted.
The common law of England so far as it is not repugnant to, or in 

conflict with, the constitution or laws of the United States, or the con
stitution or laws of this state, and so far only as it  is consistent with 
and adapted to the natural and physical conditions of this state and the 
necessities of the people thereof, is hereby adopted, and shall be the 
rule of decision in all courts of this state. (C. L. 17, § 5838.)
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History.
This section for the moat purl in iden

tica l with R. S . 1898, § 2488; Comp. Laws 
1907, §2488.

Tho common law of England has been 
defined in the adopting ucl of Wyoming. 
Johnson v. Union I'ac. Coni Co., 28 0 . 
48, 76 P. 1089, (17 L. R. A. 50(5, applying 
Wyoming Inw.

Comparable provisions.
Idaho Code, § 70-11(5 (common law of 

England, so fa r  as not repugnant to, 
or inconsistent with, Constitution or laws 
of United States, in ull cases not pro
vided for in the compiled laws, ia the 
rule of decision in courts of Idaho).

1. Operation and effect of adopting act. 
T h e common law of England waa not

adopted in this territory or state until 
this section whs enacted. Nor does this 
section uilopl its rigor and harshness, 
hut only so much as was and had been 
generally recognized and enforced In this 
country, and us is und wus suitable to 
our conditions. Hatch v. Hatch, 46 U. 
11(1, 121. 148 P. 1096.

This section, by implication at least, 
excludes common law from all subjects 
th at are regulated by statute. Rio 
(irunde Western Rv. Co. v. Salt I-Jike 
Inv. Co.. IJ5 U. 528. 101 I*. 58(5.

2. Champerty.
Common law on subject of chiuuper- 

tous contracts held modified by form er 
statute providing that ''measure and 
mode of compensation o f  attorneys and 
counselors ut law is le ft to agreement, 
express or implied, of parties.”  Croco 
v. Oregon Short Line R. Co., 18 U. 311, 
64 P . 086, 44 L. R, A. 286; Kennedy v, 
Oregon Short Line R. Co., 18 U. 325, 64 
P. 988. Former statute held to have 
modified force nnd effect of common law 
in m atter o f chumpcrtous contracts. 
Potter v. A jax Min. Co., 22 U. 27:1, (51 P. 
999. (Raskin, J . ,  dissenting.)

.7. Criminal law.
4. —  in general.

This applies to  criminal law; and sta tu 
tory enactment covering phase of com
mon law will not be ronstrued ns merely 
restating common law where wording in
dicates intent to broaden or change com
mon law. Olcson v. Pincock, 68 U. 607, 
261 P. 23. 5

5. — crimes against nature.
llcruuxc of this section it was held, 

prior to Ihc amendment of 103-61-22,

th at the definition o f the “infamous 
crime against nature” with man or beast 
must be sought in the common law, in 
so fur na not defined by th at section. 
S ta te  v. Johnson, 44 U. IH, 137 P. 632.

6. —  criminal procedure.
Common law uppliea to crim inal pro

cedure unless otherwise provided by 
statu te ; and 104-49-3, subd. ( 4 ) ,  for
bidding physician to testify without con
sent of his putient, does not apply to 
crim inal proceedings notwithstanding 
106-46-1, 106-46-2, common law being 
applicable. S tate  v. Dean, 69 U. 268, 
264 P. 142. But see 106-1-2 , which has 
existed in this state since an early date. 
2 Comp. Laws 1888, § 4781.

7. Divorce and dower.
Common law respecting dower re

mained in force during ull time Utah 
remained a territory, und continued in 
force a fter it became a state , except aa 
modified by statutory enactm ent. Ililton 
v. Thatcher, 31 U. 360, 88 P. 20.

Under th is section, common-law rule 
th at a  divorce a vinculo bare dower has 
been adopted. Whitmore v. Hardin, 3 U. 
121, 133. 1 P. 466.

8. Married women's laws.
The English common luw, with its 

rigorous limitations imposed upon m ar
ried women, was not adopted in the T er
ritory of Utah, hut only so much thereof 
as was applicable to the conditions of the 
new territory. Hatch v. Hatch, 46 U. 
116. 148 P. 1096. (F rick , J . ,  disagree
ing.)

9. Statute of uses.
Although statute of uses (27 Hen. 

V III. Ch. 10) never became part of 
English common law and has not been 
adopted by Utah legislature, rule of law, 
which executes passive or naked trust 
and vests legal title in person having 
use, is part o f Utah common law. Hen
derson v. Adums, 16 U. 30, 48 P. 998.

10. W ater rights.
The legislature, hv this section, did not 

intend to adopt the common-law doctrine 
as to riparian owners, thereby divesting 
itse lf of title to bed o f navigable waters. 
S tate  v. Rolio, 71 U. 91, 106, 262 P . 987.

11. W rits.
W rit o f elegit did not ex ist in T erri

tory of Utah. Thompson v. Avcrv, 11 
U. 214, 39 P. 829.

38-2 -2 . Id. Statutes in Derogation Liberally Construed— Rules of 
Equity Prevail.

The rule of the common law that statutes in derogation thereof nro 
to be strictly construed has no application to the statutes of this state.
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The statutes establish the laws of this state respecting the subjects to 
which they relate, and their provisions and all proceedings under them 
are to be liberally construed with a view to effect the objects of the 
statutes and to promote justice. Whenever there is any variance be
tween the rules of equity and the rules of common law in reference 
to the same matter the rules of equity shall prevail.

History.
This section w as derived from  2 Comp. 

Laws 1888, 8 2987 and is substantially 
similar thereto, a t  least so fa r  as the 
first two sentences are concerned. I t  is

Eradically  identical with R . S. 1898, 
2489; Comp. Laws 1907, § 2489. 

Comparable provisions.
Cal. Civil Proc. Code, § 4  (substan

tially identical, as bearing on Code of 
Civil Procedure; does not, however, con
tain concluding sentence herein).

Idaho Code. § 70-102, Mont. Rev. 
Codes, § 4 (substantially identical, ex
cept as to concluding sentence herein).

Iowa Code 1939, § 6 4  (rule o f  common 
law, th at statutes in derogation thereof 
are to be strictly  construed, has no ap
plication to Iowa Code; its provisions 
and proceedings thereunder shall be 
liberally construed with view to promote 
its objects and assist the parties in ob
taining ju stice ).

Cross-references.
Construction o f criminal statutes, 

103-1-2. 1 2 3

1. Operation and effect of section.
This section is mandatory. Hammond 

v. Wall, 61 U. 464, 171 P. 148.

2. Rule of liberal construction.
3. —  in general.

This section abrogates the common- 
law rule. In r 1'  G arr’s E state, 31 U. 67, 
86 P. 767 ; Statu v. Barboglio, 63 U. 432, 
441, 226 P. 004. Statutes in derogation 
o f common law are strictly  construed. 
Moormcistcr v. Golding, 84 U . 324, 27 
P.2d 447.

Remedial sta tu te  must be liberally 
construed. C astle v. Delta Land & W ater 
Co., 68 U. 137, 197 P . 684.

Phrase "out o f  and in the course of 
the employment,” as used in a Work
men's Compensation A ct, should be lib
erally construed. Chandler v. Industrial 
Commission, 66 U . 213, 217, 184 P. 1020, 
8 A. L . R. 930.

Under clause of th is section, which 
requires provisions of statutes and pro
ceedings under them to be liberally 
construed with view to effect statutes' 
objects and to promote justice, and por
tion of 104-14-4  relating to amendments, 
held th at, where action for wrongful 
death was erroneously commenced by

(C. L. 17, § 5839.)
ihtestato 's widow and children, who were 
only parties in in terest, instead of prop
erly  by personal representative, i t  was 
error for tr ia l court not to allow com
plaint to be amended so as to  substitute, 
as plaintiff, widow in her capacity as 
adm inistratrix. Pugm tre v. Diamond 
Coal & Coke Co., 26 U. 116, 72 P . 386.
4. — city law.

W hile the rule th a t statutes in dero
gation of the common law  m ust be 
str ictly  construed has been abrogated in 
this state, nevertheless if  the liability 
imposed on city  by 16 -7-76  is limited to 
fa ilu re  to keep in repair and unob
structed its streets, etc., this section 
precludes extension of liability further 
than clear intendment of statute. Nib- 
lock v. Salt Lake City, 100 U. 673, 111 
P.2d 800.

3. —  foreign statutes.
Seemingly, clause of this section, 

which requires provisions o f statutes and 
proceedings under them to be liberally 
construed with view to effect statutes' 
ob jects and to promote justice, applies, 
nt least in m atter o f amendment of 
pleading, as well when it is statutes of 
another state , as well as when it is 
sta tu tes of Utah, which are involved. 
Pugm ire v. Diamond Coal & Coke Co., 
26 U . 116, 72 P. 386.

6. —  inheritance laws.
T h is  section has been applied to con

struction of inheritance laws. In rc 
G arr's Estate, 31 U. 67, 86 P. 767.

7. —  life Insurance.
Statutes governing life insurance con

tra cts  must be liberally construed, and 
so as to protect the public. Utah Asa'n 
of L ife  Underwriters v. Mountain States 
Life In s. Co., 68 U. 679, 200 P. 673.

8. —  penal statutes.
Exceptions in penal statutes ought to 

be liberally construed in favor of one 
who la charged with violation o f provi
sions of statute. Schuyler v. Southern 
P rc. Co.. 37 U. 681, 109 P. 468, aff’d 
227 U . S. 601, 67 L. Ed. 662, 33 S. C t. 
277.
9. Rules of equity as opposed to rules

of common law.
Under the last sentence of this section, 

it m ntters not whether the action is one
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in equity or a t  law ; the rules of equity 
respecting forfeitures must prevail. And 
both equity and good conscience abhor 
forfeitures, especially for acts or omis
sions long past. Moran v. Knights of 
Columbus, 46 U. 307, 417, 161 P. 363.

10. Questions of novel Impression.
Upon a question o f  the first impression

the court is required to give full effect 
to this section. Houston Rea) E state In
vestment Co. v. Hechter, 44 U. 64, 138 
P. 1169.

11. Statutory rights.
Under this section, where the statute 

creates a right, the possessor thereof is 
entitled to have the same enforced in 
accordance with the rules of procedure 
outlined by our own statutes rather than 
by those o f some other state. Therefore 
an assignee o f a  port o f  a  claim may 
sue thereon in his own name. National 
Union F ire  Ins. Co. v. Denver A R . G. R-, 
44 U. 26, 137 P. 663.

12. Decisions o f foreign courts.
Decisions of courts of other states un

der statutes differing from those of 
Utah arc not controlling, it  being duty 
of Utah courts to construe statutes of 
own state and give them such effect as 
the legislature intended, reasoning from 
the language used and the purpose in 
view. S tate  v. Anderton, 69 U. 63, 262 
P. 280.

Decisions from other jurisdictions.
—  California.

The primury rule of statutory con
struction, to which every other rule aa 
to interpretation of particular terms 
must yield, is th at the intention of the 
legislature must be ascertained, if  pos
sible, and when once ascertained, will 
be given effect, even though it may not 
be consistent with the str ict letter of the 
statute. Struckm an v. Board of Trustees 
o f T racy  Union High School, 38 Cal. 
App. 2d 373, 101 P.2d 161.

One o f  the cardinal rules to be applied 
in construing a statute is that the in
terpretation m ust be based on the lan 
guage used, and the court has no power 
to rew rite a statute to make it eonform 
to un intention not expressed; a  strained 
construction should not, however, be 
placed on its words, and the interpreta
tion should always be reasonable and 
according to the common understanding 
of the language used, with a view to 
giving effect to  all o f its provisions if  
possible. Armstrong v. Smith, — Cal. 
App. 2d — , 122 P.2d 116.

—  Idaho.
A statute w ritten in the plain and 

ordinary language in common everyday 
use, dealing with a subject th at is

neither technical nor scientific, should 
be construed as the ordinary reading 
public would read and understand it. 
Howard v. Grimes Pass Placer H in. Co., 
21 Idaho 12, 120 P. 170, Ann. Cas. 
1913 C 284.

—  Iowa.
Where stutuU's arc revised and some 

parts of the original arc omitted, the 
parts omitlod cannot be revived by con
struction but arc considered annulled. 
Boyd v. Sm yth. 200 Iowa 687, 206  N. W. 
622, 43 A. L. R. 1381.

As a general rule, codification does 
not, by mere change of the language of 
a statute, a lte r the meaning or construc
tion to be given to it. Slate v. E ric, 210 
Iowa 974, 232 N. W. 279, 72 A. L. R. 
137.

In order to work repeal hy im plication 
of old law by new one, there must be 
absolute repugnancy between the two. 
DeShaw v. South Fork Township School 
Diet.. 231 Iowa 27. 300 N. W. 660.

Each section o f legislative ac t must 
be construed with act as a whole, and 
with every other section. Wood Bros. 
Thresher Co. v. Eicher, 231 Iowa 660, 
1 N. W. 2d 665.

Rules are  o f value only as aid to con
struction in case of ambiguity, but ordi
narily statute and exception proviso, or 
saving clause, are to he considered to 
gether in endenvoring to ascertain  legis
lative intent. M cJimsey v. Dos Moines, 
231 Iowa 693, 2 N. W. 2d 66.

Any proviso, exemption, or exception 
in any statute contrary to or in deroga
tion of its general enacting clause m ust 
be strictly  construed, and a ll doubts 
should be resolved in favor o f  general 
provision rather than exception. State  
v. Iowa Southern Utilities Co. of Dela
ware, 231 Iowa 784, 2 N. W. 2d 372.

—  Montana.
In construing a statute the court m ust 

elicit the purpose and intent o f  the s ta t 
ute from the term s and expressions em 
ployed, i f  th is is possible, ca llin g  to  Its 
aid the ordinary rules of gram mar, and 
great weight should not be given to 
the position of a  comma; in cbbc a t bar. 
semicolons between various brackets did 
not have the suggested effect of consti
tuting the brackets one single sentence, 
but instead separated distinct sentences. 
Mills v. S ta te  Board of Equalization, 97 
Mont. 13, 33 P.2d 603.

A. L. R . noteB.
Accounting in equity in case o f tort, 63 

A. L. R. 816.
Applicability of Blatulo of lim itations or 

doctrine of laches as between hus
band and wife, 121 A. L , R. 1382. 

Doctrine of equitable reconversion, 130 
A. L. R. 1379.
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Equity jurimlii'tion for cancellation of in
surance policy upon ground within 
incontestable clause prior to  tcrm i- 
niition of period. I l l  A. L. R . 1275. 

Failure to perform the duty to make 
disclosures which rests upon one 
because o f trust or confidential re
lation as fraud for which equity, 
in nn independent suit, witl relieve 
against n judgment, 5 A. L . R. 4172. 

lie  who comes into equity m ust come 
w ith clean hands, 4 A. L. R . 44. 

Institution o f suit as relieving one of 
charge of laches precluding relief in 
equity. 43 A. L. R. 921.

Jurisdiction and power of equity to sub
jec t legacy, devise, or distributive

share in cstute to claim o f  creditor 
of legatee, devisee, or distributee, 
125 A. L . R. 1293.

Jurisdiction of equity to protect personal 
rights, 14 A. L. R. 296.

Mistake ns to  one's in terest in Innd under 
law o f  descent as  subject of relief, 
39 A. L . K. 104.

Original avuilahilitv to wrongdoer of 
remedy under declaratory judgment 
act ns affecting defense of laches, 
mitigution of damages or other equi
table defenses in subsequent suit 
uguinst him, 131 A. L. R. 791.

Power of equitv to relieve against for
feiture of lease for nonpayment of 
rent, 50 A. L. R. 800.

88-2 -3 . Revised Statutes Not Retroactive.
No part of these revised statutes is retroactive, unless expressly so 

declared. (C. L, 17, § 5840.)

H istory.
This section is practically identical 

with 2 Comp. Laws 1888, $ 2 9 8 0 ; R. S. 
1898, § 2490; Comp. U w g 1907, §2490.

Comparable provisions.
Idaho Code, §70 -101 , Mont. Rev. 

Cories, § 3  (substantially identical). 1

1. Operation and effect of section.
This section is merely a statem ent of 

well settled rules o f statutory construc
tion. Furrel v. Pingree, 5 U. 443, 10 P. 
843.

This section is largely declaratory of 
pre-existing rules of statutory construc
tion. See Mercur Gold Mining St Milling 
Co. v. Spry, 16 U. 222. 229. 52 P. 382.

In Becking to arrive a t legislative in
tent statutes should be construed in 
light of existing circum stances. Indus- 
trial Commission v. Agee, 56 U. 63, 189 
P. 414.

The section hus been applied to pen
sion laws established for benefit o f dis
abled firemen. In re Anthony, 71 U. 
501, 207 P. 789.

2. Fee**.
This rule o f construction was applied 

to a law fixing the fees o f  jurors and 
witnesses. It  wus held th at the fees al
lowed should lie those fixed by law a t  the 
time service was rendered. People v. 
Clinton, 5  U. 598, 18 P. 628 ; People v. 
Pypcr, C U . 100, 21 P. 722.

3. Workmen's Compensation Act. 
Legislative in tent was th a t, in cases

pending und being prosecuted prior to 
1919 amendments to W orkm ens Com
pensation Act becoming effective, the 
rights o f claim ants were to be di ter
m inal us provided for in original A*t of 
1917. Industrial Commission v. Agee, 
56 U. 63, 189 P. 414.

88-2-4 . Civil and Criminal Remedies Not Merged.
When the violation of a right admits of both a civil and criminal 

remedy, the right to prosecute the one is not merged in the other.
(C. L. 17, § 5841.)

History. Cross-referencea.
This section is practically identical Civil liability us not affected by ctlmi- 

with 2 Comp. Laws 1888, § 3000; R. S . mil liability, 103-1-5 .
1898, §2491 ; Comp. Laws 1907, §2491.

88-2-5 . Effect of Repealing a Statute.
The repeal of a statute does not revive a statute previously repealed, 

or affect any right which has accrued, any duty imposed, any penalty 
incurred, or any action or proceeding commenced under or by virtue 
of the statute repealed. (C. L. 17, §5842.)
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History.
This suction is substantially similur to 

u part of 2  Comp. U w s 1888, §2088. 
And it is practically identical with R. S. 
1898, $2 4 9 2 ; Comp. U w s 1907, § 2402.

1. Applicability o f  section.
This section would apply to abrogation 

of water rights. See Bacon v. Harris, 
71 U. 22:!, 2«3 1*. 030.

This section has no application to 
municipal ordinances, or to any proceed' 
ing instituted under them. PIcasAnt 
Grove City v. Lindsay, 41 U. 154, 161, 
126 1'. 389.

This section is not applicable where a 
statute is in effect n proviso or an ex
ception to the provisions of a previous 
statute, und the subsequent statute is 
repealed, for in such ease the previous 
stulute renmins in full force and effect. 
This rule was applied to the Redd Act. 
und 108-26-1(1, now superseded by a 
Inter section. Ijtgoon Jockcv Club v. 
Davis County, 72 U. 406, 270 P. 643.

2. Saving clause of section.
A cense of action commenced under 

section o f Blue Sky Law, hut repealed be
fore action commenced, is saved by this 
section. Buttivv v. Guaranteed Securi
ties Co., 78 U . 39, 50, 300 P. 1040.

3. Effect of invalidity o f repealing atat*
ute.

In ease it is found th at an entire s ta t
ute, nr only a particular provision of a 
statute, is invalid for any reason, and 
the statute so found invalid hus expressly 
or liy necessary implication repealed an
other statute or provision upon the same 
subject, so much of the former statute 
which was superseded by the invalid

[torlion of the later one is not repealed, 
>nt continues in full force and effect. 

Hoard of Education o f  Ogden City v. 
Hunter, 4H U. 37:). 1187, 159 P. 1019.

4. Effect o f repeal or repealer.
I f  a  later statute repeals an earlier 

one, whether expressly or by implica
tion. then the mere repeal o f the r e 
pealing statute docs not revive or restore 
the provisions of the earlier statute bo 
repealed. Under this section it requires 
additional legislation to give force and 
i Ifecl to the earlier stulute in so fa r  as 
it was repealed by the later one. This 
is applicable to two statutes in irrecon
cilable conflict. I-agnon Jockey Club v. 
Davis County, 72 U. 405, 270 P. 643. 5

5. Operation and effect of repealed s ta t 
ute.

General rule is th at repealed part of 
art, although o f no operative force, must 
bo considered in construing unrepealed 
p a il thereof. Ogdon City v. Roreman.

20 U. 98, 57 P. 843. In other words, 
propriety of comparing repealed statutes 
with statutes rem aining in force, or sub- 
nequentlv enacted, for purpose o f con
struing latter, is not to  be questioned in 
absence of nny reference to repealed 
statutes in statutes under consideration. 
Ogden Citv v. Ib.remnn, 20 U. 98, 57 P. 
843.

6. Effective date of repealer.
In ease a statute is made effective only 

from a future dale, but in terms repeals 
the former law  upon the BUbjcct, repeal
ing clause becomes effective only at the 
time the statute goes into effect. Board 
of Education of Ogden City v. Hunter, 
48 U. 373, 159 P. 1019.

7. Repeals by implication.
One legislative act is not to be allowed 

to defeat unother if, by reasonable con
struction, two arts can be made to stand 
together. University of Utah v. Rich
ards. 20 U. 457. 50 P. 96, 77 Am. S t. 
Kip. 928. Accordingly, it  is well settled 
that repeals by implication arc not f a 
vored by law. University of Utah v. 
Richards, 20 U. 457, 59 1J. 96, 77 Am. 
St. Rep. 028.

One act is not to impliedly repeal an
other if by reasonable construction two 
nets can be harmonized and made to 
stand together. Ncldcn v. Clark, 20 U. 
382, 69 P. 524, 77 Am. St. Rep. 917.

Repeal by implication will be meas
ured by extent o f conflict or inconsist
ency between earlier and later statutes. 
Ncldcn v. Clark, 20 U. 382, 69 P. 624, 
77 Am. S t. Rep. 917.

L ater ac t. covering part or all of 
provisions o f  earlier act, does not neces
sarily repent such earlier act, rule being 
that if, by fair and reasonable interpre
tation, two nets which seemingly are 
contradictory may be enforced and made 
harmonious und operative, without 
obscurity or conflict, both acts  will be 
upheld, and later act will not be re
garded as repealing earlier act by 
construction or intendment. University 
of Utah v. Richards, 2(1 U. 467, 69 P. 
90, 77 Am. St. Rep. 928; Purk v. Rives, 
4ft U. 47, 119 P. 1034.

Where a subsequent statute is so re
pugnant to a former one th at the two 
cannot bo construed rcnsonubly together, 
the form er statute is repealed by impli
cation. A fortiori is this true where 
there is nn express repealer. Bnrtch v, 
Meloy, 8 l\ 424, 32 P. 694.

As to rcpeuls by implication, consult 
general works on statutory construction. 

A. L  R . notes.
Retroactive application o f repeal of 

statute which operated as limitation of 
or exception to a substantive right of
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action in to rt otherwise arising a t  com* provision purporting specifically to 
mon law , 120 A. L. R. 943 ; unconstitu- repeal earlier statute, 102 A. L . R. 602. 
tionality o f la ter statute as affecting

88-2-6 . Identical Provisions Deemed a Continuation, Not New Enact
ment.

The provisions of any statute, so far as they are the same as those 
of any prior statute, shall be construed as a continuation of such pro
visions, and not as a new enactment. (Code Report.)

History.
This section is substantially aimilur to 

2 Comp. Laws 1886, §2988 .

Comparable provisions.
Cal. Civil Proc. Code, § 5  (provisions 

of Code of Civil Procedure are construed 
ns continuations of existing statutes thnt 
are substantially the s a m e ); Mont. Rev. 
Codes, § 5 (idem us to provisions of 
Political Code).

88-2-7. Time, How Computed.

1. Re-enactm ent of statute.
Re-enactm ent of statutes o f limitation 

by R. S. 1933 amounted, not to a repeal 
of the antecedent sections, but to  a re
affirmation thereof. Attorney General 
v. Pomeroy, 93 U. 426, 73 P.2d 1277, 114 
A. L. R. 726.

Hy re-enacting statute supreme court 
must assume th at legislature was satis
fied with construction court placed upon 
stutute before re-enactment. State v. 
Roberts, 5(5 U. 13G, 190 P. 361.

The time in which any act provided by law id to be done is computed 
by excluding the first day and including the last, unless the last is a 
holiday, and then it also is excluded. (C. L. 17. § 5843.)

ThiB section is substantially sim ilar 
to 2 Comp. Laws 1888, § 2992. I t  is 
identical with R. S . 1898, § 2493; Comp. 
Laws 1907, §2493.

Comparable provisions.
Cal. Civil Proc. Code, § 12, Idaho 

Code, § 7 0 -109  (substantially identical).

CroHB-references.
Holidays, Title 37.

1. Status of section.
This section is largely declaratory of 

pre-existing law. See Tilton v. Sterling 
Coal & Coke Co., 28 U . 173, 77 P. 768, 
107 Am. S t. Rep. 68 9 ; I. X . L . Furniture 
Jt Carpet Installm ent House v. Berets, 
32 U . 454, 91 P. 279.

General construction o f statutes. 
Specification in statute o f  time for 

doing of a c t should be held directory 
only when doing of act a t  another time 
is not forbidden, unless doing o f it a t 
another time would unjustly affect pri
vate or public in terests. Nelson v. 
Southern Pac. Co., 18 U. 244, 65 P. 364. 3

3. Computation of tim e in general.
Where stRtutc requires or permits set 

to be done within stated number of days 
from  or a fter  a designated day, it is 
timely if done on the last day of the 
stated number; but where statute pre
scribes period within which act mny not

be done as not less than o certain num- 
l>er of days before designated day, act 
must be done without such period and 
cannot be performed on any day within 
such period, both designated day and 
m ost remote day within period being 
excluded as days on which act may be 
done. Wood v. Cowan, 68 U. 388, 397, 
250 P. 979.

4. Bills o f exceptions.
This section will be applied in deter

mining whether 30-day period prescribed 
bv 104-39-4 has expired before applica
tion whs made for extension o f time 
under 104-42-7. Independent Gas & 
Oil Co. v. Beneficial Oil Co., 71 U. 348, 
266 P. 267.

5. Election laws.
Where filing is to  be made under P ri

m ary Election Law "not lesB than 16 dBys 
W o re  election,” both election day and 
16th day before election, counting day 
immediately preceding election as first, 
must be excluded in determining tim eli
ness. Wood v, Cowan, 68 U. 388, 250 
P. 979.

6. Notice o f appeal.
Where motion fo r  new trial was over

ruled on June 6. 1916, judgment became 
finoi. ami time for appeal began to run 
nn thnt date, and notice o f appeal served 
Doecmber 6. 1916. was not timely within 
104-41-2. Fu ller v. Ferrin . 61 U. 106, 
168 P. 1179.
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7. Pleading*).
In view of this provision, excluding 

first day urn! also the las t on which an 
net muy he done when lust day fa lls  on 
holiday, compluint filed one day after 
expiration of limitation period under 
104-2-21 is timely where previous day 
was Sunday. Nelson v. Jorgenson, 66 
U. iiiiO, 242 P. 945.

This section has lieen applied to  the 
computation o f the time in which a de
fendant must appear and answer a sum
mons issued out o f justices’ court. 
Ducheneou v. House, 4 U. 363, 10 P . 427,

8. Publication of notices.
This section has been applied to  the 

ten-day notice provided for by 102-14-1. 
Pearson v. Butler, 79 U. 683, 11 P.2d 
1)72.

Section applicable to publication of 
notice of intention to make local im
provements under 15-7-40. S a lt  Lake 
ft U. R. Co. v. Payson City, G6 U . 621, 
244 P. 138.

9. Public officers.
Cenerul rule is thut, where statute 

imposes on public officers duty o f  per
forming some a c t in which public is

interested and Axes tim e for doing such 
uct, requirement as to tim e is to  b e  re
garded as directory and not limitation 
on exercise of power granted, unless 
statute contains negative worda denying 
right to  exercise power a fter  tim e named 
or, from character o f act, manner and 
mode of its performance, or its effect 
on public interests or private rights, it  
must be presumed th a t legislature had 
iu contemplation th at act had be tter not 
be performed a t  all than to be performed 
a t  time other than th a t designated. 
Kennedy v. Oregon Short Lino R . Co., 
18 U. 325, 64 P. 068.
10. Judicial notice.

In making the computation prescribed 
by this section supreme court may take 
judicial notice that a  certain date fell 
on Sunday. Thompson v. Industrial 
Commission, 73 U. 212, 273 P. 311.
A. L. It. notes.

Inclusion or exclusion of Arst or last 
day in computing period of tim e pre
scribed by insurance contract, 137 A. 
L. K. 1165; is Sunday to be included 
in computation of period within which 
bill must be presented to governor, 71 
A. L. R. 1303.

88-2-8 . When a Day Appointed Is a Holiday.
Whenever any act of a secular nature, other than a work of neces

sity or mercy, is appointed by law or contract to be performed upon a 
particular day, which day falls upon a holiday, such act may be per
formed upon the next succeeding business day with the same effect 
as if it had been performed upon the day appointed.

(C. L. 17, § 5844.)

History.
This section is substantially sim ilar 

to 2 Comp. lo w s 1888. §2993 down to 
u proviso which excluded negotiable in
struments from its operation. I t  is also 
substantially identical with R. S . 1R98, 
§ 2494; Comp. Laws 1607, §2494 , which, 
however, also excluded m aturity date of 
negotiable instruments from th eir op
eration.

Comparable provisions.
O il. Civil Proc. Code, § 13, Idaho 

Code, §70 -110  (identical, except that 
word “succeeding" is omitted).

Cross-references.
When negotiable instrument fulls due 

en n holidny, 61-1-87.

88-2-9 . Seal, How Affixed.

1. Com plaint
In view of this provision and 88 -2 -7  

complaint is timely though Aled one 
duy a fter  expiration of limitation period 
in 104-2-21, where previous day was 
Sunday. Nelson v. Jorgenson, 66 U. 
300, 242 P. 945.

2. Hill of exceptions.
Where tim e to serve bill o f excep

tions was extended and last day to 
which extension was made fell on Sun
day, an order granting further exten
sion on Monday following was in time 
and valid. Jorcm v Fuel ft Grain Co. 
v. Denver ft R. G. R. Co., 69 U. 266, 203
P. 863.

When the .seal of a court or public officer is required by law to be 
affixed to any paper, the word “seal” includes an impression of such 
seal upon the paper alone, as well as upon wax or a wafer affixed
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thereto. In all other cases the word “seal" may include a scroll printed 
or written. (C. L . 17, § 6846.)

History.
Thin section differs in no essential 

particulars from 2 Comp. La w s  1688. 
$ 2994. It  is practically identical with 
R . S. 1898, §2405 ; Comp. Laws 1907, 
§ 2495.

Comparable provisions.
Cal. Civil Proc, Code, $ 14. ldnho 

Code. 5 70-111, Mont. Rev. Codes, § 1 3

(when soul of u court, public officer or 
person is required by law  to be affixed 
to uny paper, word “sea l” includes im 
pression of such seal upon the paper 
alone ns well as  upon wux or a w afer 
affixed thereto).

Cross-references.
Privute seals not necessary, 104-48-4.

88-2-10. Joint Authority Is Authority to Majority.
Words giving a jo int authority to three or more public officers, or 

other persons, are to be construed as giving such authority to a major
ity of them, unless it is otherwise expressed in the act giving the author
ity. (C. L. 17, §5846.)

History.
This section is substantially sim ilar 

to 2 Comp. Law s 1886, § 2995, and to 
R. S. 1898, §24 9 0 ; Comp. Law s 1907, 
§ 2496.

C ross-references.
M ajority o f executors or administra

tors may act, 1 02 -11 -1 ; all three ref
in e s  must m eet, but two may act, 104-
27-8.

Comparable provisions.
Cul. Civil Proc. Code, § 15. Idaho 

Code, §70-112 , Iowa Code 1939, §0 3 , 
subd. 4, Mont. Rev. Codes, § 14 (substan
tially identical).

1. Words and phrases defined.
it  is not “otherw ise expressed” in any 

statute prescribing the powers and 
duties o f the board of education. Tooele 
Building Asb ’h v. Tooele High School 
D ist. No. 1, 43 U. 362, 134 P . 894.

88-2-11. Rules of Construction— As to Words and Phrases.
Words and phrases are to be construed according to the context and 

the approved usage of the language; but technical words and phrases, 
and such others as have acquired a peculiar and appropriate meaning 
in law, or are defined by statute, are to be construed according to such 
peculiar and appropriate meaning or definition. (C. L. 17, § 5847.)

History.
This section is substantially sim ilar 

to 2 Comp. la w s  1888, §2996 , and to 
R. S. 1698, § 2497; Comp. Laws 1907, 
§ 2497.

This section form erly appeared as 
paragraph 23 of section 1836, Title X X I 
of the Penal Code adopted by the terr i
torial legislature. See People v, Butler, 
2 U. 504.

Scope of annotations.
It in not the purpose of these annota

tions to include a general discussion of 
the rules of statutory construction. 
Standard works should lie consulted in 
that regard.

Comparable provisions.
Cal. Civil Proc. Code, g 16, Idaho 

Code, § 70 -113 . Mont. Rev. Codes, 515 
(substantially identical, excep t th at tney 
read, in p art: "  • *  * and such others

us have ucquired a peculiar and appro- 
priutc m eaning in law , or are  defined in 
the succeeding section * * • “) .

Iowa Code 1939, § 63, subd. 2  (sub
stantially identical, except th at it  reads 
in part as follow s: ” • • • and such
others us m ay have acquired a peculiar 
and appropriate meaning in law, shall 
be construed according to such mean
in g ").

1. Operation and effect o f section.
This section is merely declaratory of 

pre-existing rules o f statutory construc
tion. S tate v. Navnro, 83 U. 6, 26 P.2d 
956.

Unless contrary appears, term s of 
legislative enactm ent must be taken in 
th eir  ordinary and usual significance as 
they are generally understood. Em- 
mertson v. S late Tux Commission, 93 
If. 219, 72 I*.2d 467, 113 A. L. R. 1174.
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Words umi phrases are to lie con
strued according to the context and the 
approved usage of the language except 
technical words and phrases, which must 
lie construed according to their plain 
und ordinary meaning, hut technical 
rules of construction may be disregarded 
where it is manifest, when the subject 
o f legislation, considered from a ll points 
o f view, is such as to convince th e un
derstanding that the legislature could 
not have intended a literal interpreta
tion. S tate  v. Hendrickson, 67 U. 15, 246 
1’. :i75. 57 A . !,. R. 786.

Mc'uning of words found in statute 
must lie determined from  general con
tex t o f the same And the intent or oh- 
jec t sought to lie accomplished by the 
legislation, nnd courts in attempting to 
arrive ut the intent o f thv legislature 
will disregard mere form s and look to 
the substance. S ta te  v. Franklin, 6.7 U. 
442, 226 P. 674.

Unless technical terms are used, words 
employed in statute must be given their 
usual and ordinary meaning. Cache 
Auto Co. v. Central Garage. 63 U. 10, 
221 P. 862, 30 A. L. R. 1217.

2. Court'it duty.
In construction of statutes it  is duty 

o f courts to  ascertain intent o f  legis
lative body, and in determining this in
tent. not only should language of act 
lie considered, hut also purposes and 
objects sought by legislature, and if  
legislation is within constitutional power, 
to enforce such intent. Price v. Tuttle, 
70 U. 156, 160, 258 P. 1016.

It is court's duty, when possible, to 
give to every word, phrase, clause, and 
sentence o f statute a consistent, reason
able meaning. Robinson v. Union Pnc. 
R. Co.. 70 U. 441, 261 P . 9.

It  is duty of courts to enforce plain 
intent o f statute, hut courts ought not 
to construe un act to effect th e forfei
ture of property of one citizen to an 
other, unless "plain und unequivocal 
mandate of the legislature admits of no 
other rutional construction." Rospigliosi 
v. Glcnnllen Min. Co.. 09 U. 41, 252 P. 
276 (construing usury statu te ). 3 4

3. Words and phrases defined.
4. — in general.

Definition of word may depend upon 
the character o f ila use in a statute. 
S tate  v. Navaro, 83 U. 6, 2G P.2d 965.

Every word and phrase must be given 
some force and effect i f  possible, and 
this notwithstanding fuct th at in doing 
so effect of particular section or sta t
ute may thereby be enlarged or re
stricted. Board of Education of C ar
bon County School Dist. v. Bryner, 57 
U. 78, 192 P. 627.

Where there is doubt respecting true 
meaning of certain words, then words

should be read in light o f  conditions and 
necessities which they are intended to 
meet and objects sought to be attained 
thereby. United States Sm elting, R e
fining & Milling Co. v. Utah Power 
& L ight Co., 68 U. 168, 197 P. 902.

Presumption is th at words arc used 
in their ordinary sense and if  a differ
ent interpretation is sought i t  m ust 
rest upon something in trie character 
of the legislation or in the context 
which will justify  a different meaning. 
Deseret Sav. Bank v. Francis, 62 U. 86, 
217 P. 1114.

5. — meaning of word "may.*'
Word “m ay" as used in 21-0-10 , pro

viding that judge of c ity  court “may” 
employ shorthand reporter Upon request 
of uny party, should he construed os 
discretionary, not mandatory. Purcell 
v. Wilkins, 57 U. 407, 195 P. 647.

6. —  meaning of word “maintain.''
In applying this section to the con

struction of word “m aintain," the court 
said th at that which ia contained in 
statute by implication is  as much part 
of statute as th at which expressly ap
pears therein. M errill ▼. Spencer, i4  
U. 273, 46 P. 1096.

7. Words used repeatedly In statute.
Word repeatedly used in statute will

be presumed to bear same meaning 
throughout statute, unless there is some
thing to show th a t another meaning was 
intended. M errill v. Spencer, 14 U. 273, 
46 P. 1096; S tate  v. Tingoy, 24 U. 226, 
67 P. 33.

The same words, especially if found 
in different statutes, may not always 
have the sume effect, and it follows that 
in order to determine intention and pur-

Sosc of lawmaker, and to harmonize con- 
icting provisions where such occur, it 

at tim es becomes necessary for courts 
to expand or to restr ict ordinary and 
usual meaning of words, phrases, or 
clauses found in particular section or 
statute. Board of Education of Carbon 
County School Diat. v. Bryner, 67 U. 
78, 192 P. 627.

8. Supplying omissions.
Court may inquire into purpose sought 

to be accomplished in order to  supply 
missing words of statute, and words 
which are obviously necessary to com
plete sense will be supplied to effect a 
meaning clearly shown by other parts 
o f statute. Chez ex rcl. W eber College 
v. Utah State  Building Commission, 93 
U. 538, 74 P.2d 687.

In construing statutes court may 
supply m anifest omissions in order to 
avoid absurd and mischievous conse
quences and to effect legislative intent. 
Gunnison Sugar Co. v. Public Utilities 
Commission, 09 U. 521, 266 P. 700,
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Decisions from other jurisdictions.
— California.

The established rule o f  statutory con
struction in California is th at, i f  pos
sible, effect m ust be given to each sen
tence, word, and phrase thereof, and 
that, unless the exigencies o f a  situa
tion, from q consideration of a  statute 
or charter as  a whole, im peratively de
mand that some word, phrase, or sen
tence thereof be disregarded, rendered 
useless, or deprived of meaning, no such 
word, phrase or sentence should be con
sidered unnecessary or surplusage. Los 
Angeles Countv v. Emme, 42 Cal. App. 
2d 239, 108 I’.2d 095,

— Iowa.
Words and phrases in a statute must 

be construed according to the context 
and the approved usage of the language 
unless they have acquired by custom or 
usage a peculiar or technical meaning. 
Scavert v. Cooper. 187 Iowa 1109, 175 N. 
W. 19.

Ordinarily, in statutory construction, 
gram matical sense of words is to  be 
adhered to, unless that sense in con
trary  to c lear in tent and purpose of 
statute, or it  would result in absurdity, 
repugnance or inconsistency in different 
provisions thereof. Haugen v. Humboldt- 
Kossuth Jo in t Drainage DiBt. No. 2, 231 
Iowa 288. 1 N. W. 2d 242.

A. L. It. notes.
Amendments as aid in construction of 

statute, 70 A. L . R. 22.
Declaratory judgm ent construing stat

ute, 60 A. L . R. 61.
Mistake in referrin g  to another statute, 

constitutional provision, public docu
ment, record, or the like, 14 A. L. R. 
274.

Stipulation of parties as  to construc
tion end effect of statute, 92 A. 
L. R. 609,

Supplying omitted words in statute or 
ordinance, 126 A. L. R. 1326.

88-2-12. Id. As to These Statutes.
In the construction of these statutes the following rules shall be ob

served, unless such construction would be inconsistent with the mani
fest intent of the legislature or repugnant to the context of the statute:

(1 ) The word "month” means a calendar month, unless otherwise 
expressed, and the word "year,” or the abbreviation "A.D.” is equiva
lent to the expression "year of our Lord.”

(2 ) The word "oath” includes "affirmation,” and the word “swear" 
includes "affirm.” Every oral statement under oath or affirmation is 
embraced in the term "testify,” and every written one, in the term 
"depose."

(3 ) The word “signature” includes any name, mark or sign written 
with the intent to authenticate any instrument or writing.

(4) The word "w riting” includes printing, handwriting and type
writing.

(5) The word “person” includes bodies politic and corporate, part
nerships, associations and companies.

(6) The singular number includes the plural, and the plural the 
singular.

(7) Words used in one gender comprehend the other.
(6) Words used in the present tense include the future.
(9) The word “property” includes both real and personal property.
(10) The terms "land,” “real estate” and “real property” include 

land, tenements, hereditaments, water rights, possessory rights and 
claims.

(11) The term "personal property” includes every description of 
money, goods, chattels, effects, evidences of rights in action, and all 
written instruments by which any pecuniary obligation, right or title 
to property is created, acknowledged, transferred, increased, defeated, 
discharged or diminished, and every right or interest therein.

(12) The word “will” includes codicils.
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(13 ) The word “writ” signifies an order or precept in writing, issued 
in the name of the state or of a court or judicial officer; and the word 
“process,” a writ or summons issued in the course of judicial proceed
ings.

(14 ) The word "state,” when applied to the different parts of the 
United States, includes the District of Columbia and the territories; and 
the words “United States” may include the District and the territories.

(15 ) The words “highway" and “road” include public bridges, and 
may be held equivalent to the words "county way,” "county road,” 
"common road” and “state road.”

(16) The words “insane person” include idiots, lunatics, distracted 
persons and persons of unsound mind.

(17) The words "sheriff," “county attorney,” "clerk,” or other words 
used to denote an executive or ministerial officer, may include any 
deputy, or other person performing the duties of such officer, either 
generally or in special cases; and the words “county clerk" may be 
held to include “clerk of the district court.”

(18) The word "executor” includes administrator, and the term 
“administrator” includes executor, when the subject matter justifies 
such use.

(19) The word “population” shall be taken to be that ns shown by 
the last preceding state or national census, unless otherwise specially 
provided.

(20) The word “councilman” may include a town trustee or a city 
commissioner, and “city commissioner” may include a councilman.

(21) The word “town" may mean incorporated town and may in
clude city, and the word “city” may mean incorporated town.

(22) The word “vessel,” when used with reference to shipping, in
cludes steamboats, canal boats, mid every structure adapted to be navi
gated from place to place. (C. L. 1, § 5848.)

Some o f the subdivisions o f this sec
tion were tukon from the Civil Practice 
A ct of 1870. Comp. Laws 1870, §• 181B. 
I t  is substantially Bimilar to 2 Comp. 
Laws 1888, § 2987, which, however, only 
included seven subdivisions, and is 
practically identical with R . S . 1898, 
$24 9 8 ; Comp. Laws 1907, §2408.

Comparable provisions.
Cut. Civil Proc. Code, § 17, Idaho Code 

$ 70-114, Iowa Code 1939, g 63, subds. 
5 to 20, MonU Rev. Codes, § 16 (indicat
ing signification to be attached to cer- 
tuin term s and expressions). 1

1. Subdivision ( I ) .
In view of provisions of 10-18-7 , per

mitting charging of fees only for words 
"actually w ritten therein,” where printed 
forms are used in recording, recorder 
cannot charge for all words in form 
under 2 8 -2 -1  and 2 8 -2 -3 , notwithstand
ing provision of th is section th a t word

"w riting " includes printing. F irst 
Sav. Bunk o f Ogden v. Bram well, 67 U. 
341, 247 P. 573.

Under th is provision, typewritten in
dorsement of check complies with 61- 
1 -32, which provides th a t indorsement 
m ust be w ritten on instrument. Pingree 
Nat. Bank of Ogden v. M cFarland, 67 
U. 410, 196 P. 313.

2. Subdivision (7 ).
Subdivision (7) of th is section, which 

came from the Penal Code adopted by 
the territorial legislature, was held to 
w arrant a holding th at the word “horse” 
embraces both “m are” and “gelding." 
People v. Butler, 2 U. 604.

3. Subdivision (10).
Mining claims are real property and 

pass hy deed. Lavagnino v. Uhlig, 26 
U. 1, 71 P . 1046, 00 Am. S t. Rep. 808, 
aff’d 198 U. S. 443, 49 L. Ed. 1119, 
26 S. Ct. 716. (Brew er, J . ,  concurring 
in result; McKenna, J . ,  dissenting.)



8 8 -2 -1 2 Title 88— Statutes [ 3 3 6 ]

I. Subdivision (16).
Section not in conflict with 102-13-19 

nnil 102-13-20. In rc Lam ent's Estate, 
96 U. 210, 79 P.2d 640.

6. Subdivision (17).
Deputy treasurer is officer within 

meaning o f 103-26-69 , providing fo r

Sunishinent for misuse o f  public money.
IcMillin v. Emery, 69 U . 663, 206 P. 

HUH. 6

6. Subdivision (21).
Word “city” in H6 -1 -6 0 , giving state 

lam) board authority to invest state 
school funds in bonds of c ity , means “in
corporated town,” and hence lArnl board 
may invest in lionds o f incorporated 
towns. S tate  Board o f  Land Com’rs 
v. Rivie, Mi U. 2 U . 190 P . 69. (F rick ,
J . ,  dissenting.)

A. L. K. notes.
"And/or,” 116 A. L. R. 1307.
“ By” as fixing time for perform ance of 

act or happening of event, 12 A. 
L. R. 1108.

“Devise” or “devisee” in statute as 
including “legacy” or “legatee,” 
and vice versa, 4 A. L . R. 246.

“ E tc ."  or " 6 c . ,"  meaning, T7 A. L. R. 
887.

Meaning of term “issue” when used as 
word of purchase, 117 A. L . R. 691.

“Owner,” scope and im port o f term as 
used in statutes relating to real 
property, 2 A. L. R . 778.

“Sim ilar,” m eaning of, 17 A. L . R. 94,101.
Supplying omitted words in statute or 

ordinunce, 126 A. L. R. 1326.
“U ntil” as  word of inclusion or exclu

sion, 16 A. L. R. 1094.



TITLE 89
STERILIZA TIO N

8 9 -0 -1 . Authorized in Certuin Cases.
8 0 -0 -2 . Procedure to Obtain Author

ity.
8 9 -0 -3 . Id, Notice o f Hearing.
8 9 -0 -4 . Id. Service of Notice—

Guardian— Fee.
8 9 -0 -5 . Id. Hearing.
89-0-C . Id. Evidence —  Witnesses—

Depositions —  Right to 
Counsel.

8 9 -0 -7 . Id. Action of Authorities by
Order.

89 -0-8 , Id. Ap]>eul to D istrict Court. 
89-0-!). Id. Judgm ent of D istrict 

Court— Stay.
89-0-10 . Id. Appeal to Supreme Court 

— Stay.
89-0-11 . Legitim ate Treatm ent by 

Physicians Not Affected bv 
Title.

89-0-12 . Unlawful Destruction of 
Power to Procreate, a Fel-

89-0 -1 . Authorized in Certain Cases.
Whenever the superintendent of the Utah state hospital or of the 

Utah state training school, or of the state industrial school, or the 
warden of the state prison, shall be of the opinion that it is for the best 
interests of the inmates or of society that any inmate confined in the 
institution under his care shall be sexually sterilized, such superintend
ent or warden is authorized to cause to be performed by some capable 
surgeon the operation of sterilization or sexualization on any such in
mate afflicted with habitual degenerate sexual criminal tendencies, in
sanity, idiocy, imbecility, feeble-mindedness or epilepsy; provided, that 
such superintendent or warden shall have first complied with the re
quirements of this title. Whenever the word “board” is used in this 
title it shall mean the governing body of the Utah state hospital, the 
Utah state training school, the state prison, or the state industrial 
school, as the case mav be bv whatever name such body may be known.

(L. 29. p. 75, § 1.)
m aiury.

As amended by L, 41, 1st Spec. Sess., 
ch. 119, eff. Ju ly  1, changing text of la st 
sentence o f section.

This law is substantially the same as 
the Virginia law  upheld by the United 
S la te s Suprem e Court. Davis v. Walton, 
74 U. 80. 27G P. 921.

Comparable provisions.
C al. Penal Code, § 2070 (authorizing 

resilient physician of any state prison 
to call in consultation the general 
superintendent o f state  hospitals and 
secretary of sta te  board of health fo r  
joint examination into particulars o f 
proposed asexualization of recidivist 
law fully confined in state prison; opera
tion not to  be performed unless recid
ivist has been committed to sta te  
prison in C alifornia or other sla te or 
country, ut least two times for rupc.

assault with intent to commit rape, 
or Boduction, or a t  least three times for 
any other crime or crim es; in case ol 
convicts sentenced to state prison for 
life, provision applies whether they shall 
have been inmates of a state prison 
more than one time or not; nothing in 
this section applies to voluntary patient 
confined or kept in any state hospital) ; 
5 <*45 (court mny direct th at operation 
be performed, for prevention of pro
creation, whenever uny person is ad
judged guilty  of carnal abuse o f female 
person under age of ten years).

Idaho Code, § G4-G01, Iowa Code 1930, 
§ 2437.01 (creating state board of 
eugenics).

Mont. Rev. Codes. § 1444.1 ("Eugcnical 
Sterilization Law” ) ; § 1444.3 (creating 
state  hoard of eugenics); § 1444.4 (duty 
• if board to approve or disapprove cer
tificate o f  sterilization submitted by

[337 J
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chief physician o f custodial institution, 
and to review decision o f said chief 
physician in ease o f nonconscnt on part 
o f  guardian or best friend of inm ate).

Cross-references.
S late hospital, 85 -7 ; industrial school, 

86 -6 ; state  training school, 8 6 -8 ; state 
prison. 86-9.

1. Validity.
The provisions of this title a re  con

stitutional. The fact th at the law is 
subject to abuse docs not render it  un
constitutional. Davis v. Walton, 74 U. 
90. 270 P. !>21.

2. Nature and purpose.
This act is in no sense a penal s ta t

ute. The operation provided fo r  is not 
a punishment for crime. Its purposes 
arc eugenic and therapeutic. Duvis v. 
Walton, 74 U. 80. 270 P . 021.

Decisions from other jurisdictions.
—  Federal.

Constitutional requirement o f due

Croccss of law, the constitutional pro- 
ibilion against bills o f attainder, and 

the constitutional prohibition again st the 
infliction of cruel and unusuul punish
ments, invalidated form er Iowa sta t
ute. authorising the operation o f  vasec
tomy or ligation of the Fallopian tubes, 
ns Ihc cose m ight be, on idiots, feeble
minded persons, drunkards, drug fiends, 
epileptics, syphilitics, and m oral and 
Bexual perverts, and making such opera
tion mandatory as to crim inals who had 
been twice convicted of a felony. Davis 
v. Berry. 216 Fed. 413; Decree reversed, 
and bill dismissed without costs to  cither 
partv, Berry v. Davis, 242 U. S . 468, 61 
L. Ed. 441. 37 S . Ct. 208. the Supreme 
Court observing: “An appeal w as taken 
to this court in 1914. In 1916 the Act 
of 1913 was repealed, and th e substi
tuted act does not apply to th e plaintiff. 
• • * All possibility or th re a t o f the 
operation has disappeared now. I f  not 
before, by the act of the sta te . Upon 
the precedents wc are not called upon 
to consider the propriety of th e action 
of the district court, hut th e proper

mand the cause, with directions th at the 
bill be dismissed without costs to  either 
pu rty."

—  Idaho.
The law in behalf o f the general wel

fare  demanded th at vasectomy he ap
plied, in case at hnr, vasectomy being 
it comparatively simple surgical opera
tion, neither seriously dangerous or pain
ful, nor a t a ll injurious to the physical 
health or happiness o f  the individual 
unon whom it is performed, but being 
effective of its purpose, the evidence in 
the case being clear and convincing th at 
appellant was m entally deficient to  the 
degree of imbecility, and that this con
dition was native, incurable, and a con
trolling hereditary tr a it ; and, if there 
be any natural right fo r  natively mentnl 
defectives to beget children, th at right 
must give way to th e police power of 
the state in protecting the common wel
fare so far us it can be protected, against 
such un hereditary type of feeb le
mindedness. State v. Troutman, 60 
Idaho 673, 299 P. 008.

The Idaho act applies to  all coming 
within the class defined, whether in Btate 
institutions or not; it  does not create 
n cIhns nor discrim inate against any 
within the class affected; and, although 
sterilization acts o f  other states have 
been held unconstitutional where ap
plied only to inmates of institutions of 
the slnte. the courts o f Virginia (Buck 
v. Bell. 143 Va. 310. 130 S . E. 610, 61 
A. L. R. 855) and the supreme court 
o f the United States (Buck v. Bell, 274 
U. S. 200, 47 S. Ct. 684, 71 L. Ed. 1000) 
have held that even that restriction  did 
not render the law unconstitutional; and, 
commenting on th is question, th e su
preme court sta ted : "The law does all 
th at is needed when it docs all th a t it 
can. indicates a policy, applies it  to  all 
within the lines, and seeks to bring 
within the lines all sim ilarly situated bo 
fa r  and so fast as  its means allow.” 
State  v. Troutman, 60 Idaho 073, 299 
P. im .

A. I.. It. notes.

course is to reverse the decree and re- inals or defectives, 87 A. I,. R. 242.

89-0-2 . Procedure to Obtain Authority.
Such superintendent or warden shall first present to the board of his 

institution a petition stating the facts of the case and the grounds of 
his opinion, verified by his affidavit to the best of his knowledge and 
belief, and praying that an order mny be entered by such board direct
ing him to hnve performed by some competent surgeon upon the in
mate named in such petition the operation of vasectomy, if upon a 
male inmate, and of salpingectomy, if upon a female inmate, or asexu
alization of either. (L. 29, p. 76, § 2.)
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Comparable provision*.
Maho Code. § 64-002, Iowa Code 1030, 

§2437.02 (requiring designated official* 
to report to board of eugenics as  to all 
persons, male or female, who are  feeble* 
minded, insane, habitual criminals, 
moral degenerates, sexual perverts, who

are a menace to society; Idaho desig
nates also epileptic; Iowa designates 
also syphilitic; Idaho provision also 
reads, in p art: “*  * • who are, or in 
th eir opinion are likely to become, a 
menace to so cie ty").

89-0-3. Id. Notice of Hearing.
A copy of the petition must be served upon the inmate, together with 

a notice in writing designating the time, not less than thirty days before 
the presentation of such petition to such board, and the place in the 
institution, when and where said board will hear and act upon such 
petition. (L. 29, p. 75, § 2.)
Comparable provisions. son, who has been reported to state

Iowa Code 1030, § 2437.03 (requiring board o f cugcnicB, as to such report and 
thut written notice be served on per- us to examination and hearing).

89-0—4. Id. Service of Notice—Guardian— Fee.
A copy of the petition and notice shall also be so served upon the 

legal guardian of the inmate, if such guardian is known to the super
intendent or warden, and, if there is no such guardian or none such is 
known to him, then he shall apply to the district court of the county 
in which his institution is situated, or to the judge thereof in vacation, 
who by u proper order shall appoint some suitable person to act as 
guardian of such inmate during, and for the purposes of, proceedings 
under this title, and to defend the rights and interests of such inmate. 
The guardian so appointed shall be paid by the institution a fee of not 
exceeding $25, as may be determined by the judge of the court, for his 
services under such appointment, and such guardian shall be served 
with a copy of the petition and notice. Such guardian may be removed 
or discharged at any time by the court, or the judge thereof in vacation, 
and a new guardian appointed and substituted in his place.

(L. 29, p. 75, § 2 .)

89-0-5. Id. Hearing.
If the inmate is an infant having a living parent or parents whose 

names and addresses are known to the superintendent or warden, they 
or cither o f them as the case may be shall also be served with a copy of 
the petition and notice. After the notice required by this title shall 
have been so given the board at the time and place named therein, with 
such reasonable continuances from time to time and from place to place 
as the board may determine, shall proceed to hear and consider the 
petition and the evidence offered in support of and against the same, 
and shall see to it that the inmate shall have opportunity to attend the 
hearings in person, if desired by him, or if requested by his guardian 
or parent. (L. 29, p. 75, § 2.)
Comparable provisions.

Iowa Code 1939, § 2437.04 (reported 
erson muy be represented by counsel at 
caring, and may introduce evidence); 

Idaho Code, §64 -603 , Iowa Code 1939. 
§ 2437.06 (pertain to duties o f board at 
henring).

I . Due process of law.
Dy th is provision, the inmate upon 

whom it is proposed to perform the op
eration is given ample opportunity to 
be henrd before the operation m ay be 
performed. D avis v. Walton, 74 U. 80, 
87, 276 P. 921.
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89-0-0. Id. Evidence—WilnemeH—Depositions— Right to Counsel.
The board may receive mu! consider as evidence at the hearing the 

commitment papers and other records of the inmate with or in the 
institution as certified by the superintendent or warden thereof, to
gether with such other evidence as may be offered by any party to the 
proceeding. Any member of (he board shall have power to administer 
oaths to any witnesses at such hearing. Depositions may be taken 
and used as in civil cases. The board shall preserve all evidence offered 
at such hearings and shall have reduced to writing in duplicate all 
oral evidence so heard, to be kept with its records. Any party to the 
proceedings shall have the right to be represented by counsel at such 
hearings. (L. 29, p. 75, § 2.)
Comparable provisions.

Iowa Code § 2437.04 (reported
person has righ t to have witnesses sub
poenaed ) : Idaho Code. § 04-003, Iowa 
Code 1030. § 24!I7.05 (boned may issue 
subpoenas).

Cross-references.
Depositions, 104-51.

1. Evidence.
The admissibility of evidence tending 

to prove or failing to prove the issue 
o f  incomneteney is discussed a t  length 
in a valuable opinion in Ruwson v. 
Hardy, 88 V.  100. 117. .10 P.2d 755, 
written by Sir. Justice Moffat.

89-0 -7 . Id. Action of Authorities by Order.
The board may deny the prayer of the petition, or, if it shall find 

that the inmate is habitually sexually criminal, or is insane, idiotic, 
imbecile, feeble-minded or epileptic, or is afflicted with degenerate 
sexual tendencies, and by the laws of heredity is the probable potential 
parent of socially inadequate offspring likewise afflicted, and that the 
inmate may be sexually sterilized or asexualized without detriment 
to his or her general health, and that the welfare of the inmate and of 
society will be promoted by such sterilization or asexualization, the 
board may order such superintendent or warden to have performed by 
some competent surgeon, to be named in such order, upon the said 
inmate, after not less than thirty days from the date of such order, 
the operation of vasectomy, if  the inmate is a male, or of salpingectomy, 
if  the inmate is a female, or asexualization of either.

(L. 29, p. 75, § 2.)
Comparable provisions.

Idaho Code, § 64-603, town Code 1019, 
§ 2437.09 (board makes order embodying 
its conclusions; Iowa board specifies 
type of sterilization deemed beBt suited 
und most likely to produce “beneficial 
results”; Idaho board orders th at “op
eration of vasectomy be performed upon 
such persons, i f  a  male person, and the 
operation of salpingectomy he performed 
upon such person, if  a  female person” ; 
Iowa provision embodies a ls o 'th e  fo l
lowing: “ Nothing contained in this chap
ter  shall be construed to authorize 
castration nor removal of sound organs 
from the body” ). 1

1. Conditions precedent.
There are six conditions precedent to 

an order of asexualization. Davis v. 
Walton, 74 U . 80, 91, 270 P . 921.

It m ust be made to appear th at the 
w elfare o f the inmate will in some way 
be promoted before he enn be lawfully 
asexualized. And the evidence must 
ju stify  a finding th at by the law of 
heredity such inmate is the probable 
potential parent o f socially inadequate 
offspring likewise afflicted. The court 
does not judicially know th is. Davis v. 
W alton, 74 V. 80, 8ft, 27G P . 021.

Decisions from other Jurisdictions.
—  Federal.

Although there arc differences be
tween the two operations o f castration 
and vasectomy, and although the effect 
upon the man would lie d ifferent in 
several respects, nevertheless the pur
pose and the shame anil humiliation 
and degradation and inenlul torture are 
the SAine in one case as in the o ther; the
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infliction of this penalty ia in violation nn.v consideration o f propriety of dis- 
o f the Constitution, which provides th a t trict court's action, due to repeal of 
cruel and unusual punishment shall not former [own statute , Berry v. Davis, 
he inflicted. Davis v. Berry, 216 Fed. 212 U. S . 468, 61 I,, Ed. 441, 37 S . Ct. 
413. decree reversed and hill dismissed 208. 
without costs to either party, without

89-0 -8 . Id. Appeal to District Court.
From any order so entered by the board the superintendent or 

warden, or the inmate or his guardian, parent or next friend, may 
within thirty days after the date of such order appeal to the district 
court of the county in which such institution is situated; which appeal 
may be taken by giving notice thereof in writing to any member of 
the board and to the other parties to the proceeding. Whereupon the 
superintendent or warden shall forthwith cause a copy of the petition, 
notice, evidence and orders of the board, certified by its presiding 
officer or in his absence by any other member thereof, to be transmitted 
to the clerk of said district court, who shall file the same and docket 
the appeal, which shall be heard and determined by the court as soon 
thereafter as may be practicable. (L. 29, p. 75, §3 .)
Comparable provisions.

Mont. Rev. Cories, § 1444.6 (a ll de- 
visions of state board o f eugenics lire 
appealable to district court).

89-4-9. Id. Judgment of District Court— Slay.
The district court in determining such appeal may consider the 

record of the proceedings before the board, including the evidence 
therein appearing, together with such other evidence as the court may 
consider pertinent and proper that may be offered by any party to 
the appeal. Upon such appeal the district court may affirm, reverse 
or modify the order of the board uppenled from, and may enter such 
order as it deems just and right, which it shall certify to the board. 
The pendency of such appeal shall stay proceedings under the order 
of the board until the appeal is determined. (L. 29, p. 75, § 3 .)
Comparable provisions.

Idaho Code, § 64-607, Iowa Curio 1930, 
§2427.15 ( if  person (iocs not consent, 
within 20 days from service of order 
upon him, to perform ance o f operation, 
hoard of eugenics files transcript o f its 
proceedings, findings, conclusions and 
order with d istrict court c lork ); Idaho 
Code, § 64-61)8, Iowa Code 1939, § 2437.17 
(issue raised is whether findings and 
conclusions of the hoard shall bo a f
firmed by the court; tried ns spcciul 
proceeding in same manner us civil ac
tion a t law).

Mont. Rev. Codes, § 1444.G (on appeal 
to district court, sterilization proceed
ings are suspended until Anal disposi
tion of case by the court).

Decisions from other jurisdictions.

Findings and conclusions of the Idaho 
board arc only recommendatory; the 
person concerned may or may not give 
w ritten consent thereto, and if  w ritten 
consent he not given, then the board 
of eugenics m ust proceed in court where 
a purely judicial proceeding is had, with 
complete final determination of all rights 
in tn e courts; th is is held not an in 
fringem ent upon the province of the 
judicial department. S tate  v. Troutman, 
50 Idaho 673, 299 P. 668.

89-0-10. Id. Appeal lo Supreme Court—Stay.
Any party to such appeal in the district court may, within ninety 

days after entry of the final order therein, appeal to the supreme court, 
which shall hear and determine the same upon the record made in the
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district court and enter such order as it may find that the district court 
should have entered. The pendency of an appeal in the supreme court 
shall operate as a stay of proceedings until the appeal is determined by 
the supreme court. (L. 25, p. 159, § 4.)
Comparable provisions. appeal from district court to supreme

Idaho Code, §64 -610 , Iowa Code 1939, court).
§ 2437.19 (authorizing th e taking of an

89-0-11. Legitimate Treatment by Physicians Not Affected by Title.
Nothing in this title shall be construed to prevent the medical or 

surgical treatment, for sound therapeutic reasons, of any person by a 
physician or surgeon licensed by this state, which treatment may in
cidentally involve the destruction of the reproductive functions.

(L. 25, p. 159, § 6 .)

89-0-12. Unlawful Destruction of Power to Procreate, a Felony.
Except as authorized by this title, every person who performs, en

courages, assists in or otherwise promotes the performance of any of 
the operations described in this title for the purpose of destroying 
the power to procreate the human species, unless the same shall be a 
medical necessity, is guilty of a felony. (L . 25, p. 159, § 7 .)



SU PPLIES AND PU RC H A SE—BO ARD  O F

90-0-1 lo 90-0-7 . (Repealed by L. 41, 1st Spec. Seas., ch. 10, §45. 
eff. July 1. See 8202^ 15 .)

TITLE 90
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SU PPO RT OF POOR B Y  R EL A TIV E S

TITLE 91

9 1 -0 -1 , Liability o f  Relatives—  County 9 1 -0 -2 . Id. Order in Which They Are 
CommiaBioncra to Enforce. Liable— Liability of Mur-

ried Women.

* History of art. This title  was R. S. 18HH, Title lid, §2499 , p. 570; Comp. La w s  
1907, Title 79, §§2409, 2600, p. 877.

91-0 -1 . Liability of Relatives— County Commissioners to Enforce.
Every poor person who shall be unable to earn a livelihood in con

sequence of any bodily infirmity, idiocy, lunacy or other unavoidable 
cause, shall be supported by the father, grandfathers, mother, grand
mothers. children, grandchildren, brothers uml sisters of such poor per
son, if they or any of them be of sufficient ability; and if  any person 
shall fail or refuse to support his or her father, grandfather, mother, 
grandmother, child, grandchild, sister or brother, huving the ability to 
do so, when directed by the board of county commissioners of the 
county where such poor person ahull be found, whether such relative 
shall reside in the same county or not, and the burden of supporting 
such poor person shall fall upon the county, such relative shall forfeit 
and pay to the board of county commissioners for the use of the poor 
of the county such sums as may be by the board of county commis
sioners deemed adequate and proper to be paid, not exceeding $20 a 
month for each and every month during which the county may be 
charged with the support of such poor person; provided, that whenever 
any person becomes a pauper from intemperance or other bad conduct 
he shall not be entitled to the support from any relative except parent 
or child. (C. L. 17, § 5853.)
Comparable provisions.

Cal. W olf, and Inst. Code, § 257C, as 
amended by La w s  of 1941 (aid rendered 
by county is chevgo against spouse, 
parent and uilult child of recipient; 
county board of supervisors determines 
their financial ubility to support or con
tribute to support of recipient); §2677, 
form erly section 2679. but renumbered 
nnd amended by Taw s o f 1941 (court 
may by order require showing of cause 
for failure to make payments; orders 
may be modified, altered or revoked ut 
court's discretion).

Iowa Code- 19:19, §9828.074 (father, 
mother, anil children of poor person, who 
is unable to  maintain himself or her
self by labor, m ust jointly and severally 
relieve or maintain such person in man
ner directed by township trustees); 
§ :!82K.077 (in absence or inability of 
nearer relatives, same liability extends 
to grandparents, if o f ability without

personal labor, uml to male grandchil
dren who are of ability by personal 
labor or otherw ise); §9828.078 (district 
court may issue compulsory order).

Mont. Rev. Codes, §4622  (designated 
relatives, in order named, if  o f sufficient 
ubility, must pay to county S30 per 
month for use of person without menns, 
who is unable to  earn livelihood in con
sequence of bodily infirmity, idiocy, 
lunacy, or other cause). 

Cross-references.
County provision for poor, 19-5-66  et 

scq.; liability of relatives for support 
o f needy blind, 19-6-70; old age pen
sions. 19-12: old age assistance, 70A -3—4 
et scq.; desertion of fam ily, 103-13-1.

Decisions from other jurisdictions.
—  California.

The legislature recognized thut so fur 
the uBsisluncc of one's relatives iB

[344]
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concerned, a t common law no legal lia
bility rented upon one relative to sup
port iinothi-r. however strong the moral 
duty m ight lie, unil that the duty to 
provide bucK support m ust arise by 
atulute. l,oa Angeles County v. Frisbie,
—  Cul. App, 2d — , 1 IB P.2d 900.

It was the intention o f the legisla
ture, in enacting the California provi
sion, that before u liability to  support 
an indigent relative arose, th at lia
bility m ust be fixed by o court in a 
proceeding brought for th at purpose; 
und, until such an adjudication o i lia
bility and ability to furnish such support 
hus been had, a county is without au
thority to commence an action to re
cover for aid money expended by it, at 
leusl for other than "em ergency aid." 
J-ox Angeles County v, Frisbie, —  Cul. 
App. 2d — . 116 P.2d 900.

—  loan.
Evidence held lo sustuin ju ry ’s find

ing of ability on part o f parents to 
furnish support to son; held also that 
evidence of payment of monthly sum to 
such son by trustees was proper evi
dence of indigency. Polk County v. 
Owen, 1H7 Iowa 220, 174 N. W. 09.

In suit to compel parents to furnish 
support to  their son who was alleged to 
be u pauper, held thut, since the son 
owned a $ii,(i00 interest in Iowa farm 
lands, free from all encumbrance bbvc 
the life estate o f a woman 58 years old

and in bad health, and since he had 
made practically no effort to borrow on 
or to sell such interest, a  finding th at he 
was destitute, helpless and a pauper wub 
unwarranted. Polk County v. Owen, 
187 Iowa 221), 174 N. W . 99.

A. I,. R. notes.
Adoption as affecting duty of support or 

assistance otherwise owed ny nat
ural parent to child, or by child to 
natural parent, 114 A. L. R . 494. 

Constitutionality of statute imposing 
liability upon estate or relatives of 
insane person for his support in 
asylum, 48 A. L. R . 733.

Labor or services performed by one 
while inmate of government institu
tion us basiB of deduction or set-off 
in respect o f the liability of his 
estate or his relatives, 114 A. L. R. 
981.

Liability for medical or surgical serv
ices rendered inmates of public in
stitutions, 44 A. L. R. 1286.

Right of public to reim bursement from 
recipient, his estate or relatives, of 
old age assistance payments, 126 
A . L. R . 712.

Statute imposing duty to maintain or 
aid indigent relative us supporting 
action by third person, 116 A. L . R. 
1281.

Survival o f statutory liability for 
sunport of relative, 96 A. L. R. 
637.

91-0-2. Id. Order in Which They Are Liable— Liability of Married 
Women.

Children shall first be calk'd upon to support their parents, if  they 
arc of sufficient ability; if there are none of sufficient ability, the par
ents of such poor person shall be next called upon; if there arc neither 
parents nor children, the brothers and sisters shall next be called upon; 
and if there are neither brothers nor sisters, the grandchildren of such 
poor person shall next be called upon, and then the grandparents; pro
vided, that a married woman shall not be liable in an action for such 
maintenance beyond the income of the estate of such married woman 
held in her own right. (C. L. 17, § 5854.)



TITLE 92

T ELEG RA PH IC AND TELEPH ONIC 
TRA N SACTION S *

9 2 -0 -1 . Notice by, Authorized. 92 -0 -3 . Id. Agreements for Pavmont
9 2 -0 -2 . Transm itting W ritten Instru- of Money— Burden of Proof.

ments by. Authorized— En- 0 2 -0 -4 . Id. Certified Instruments— 
titled to Record— Force and Burden of Proof.
Effect o f Copies.

'H istory of set. This title  was R. S. 1898, Title 68, p. 610; Comp. Laws 1007, 
T itle  81, p. 921.

92-0-1. Notice by, Authorized.
Whenever any notice, information or intelligence is required to be 

given the same may be given by telegraph or telephone. Any such 
notice, information or intelligence shall be delivered to the telegraph 
or telephone operator in writing and shall be delivered to the person 
for whom it is intended in writing by the operator at the receiving 
office, who shall, on request, certify thereon that the writing so de
livered is a true copy of the original. Notice by telegraph or telephone 
shall be deemed actual notice. (C. L. 17, §6117.)
Comparable provisions.

Cal. Civil Proc. Code, § 1017, Idaho 
Code, 1 12-607, Mont. Rev. Codes, §9786 
(summons, writ or order in civil su it or 
proceeding, and a ll other papers rep u t
ing service, may be transm itted by tele
graph for service in any place); Cal. 
Penal Code, § 860, Idaho Code, § 19- 
616, Mont. Rev. Codes, § 11767 (justice 
of supreme court, or probate judge

[
Idaho], or judge of district court 
M ontana], or judge o f  superior court 
California] m ay, by an indorsement 
under his hand upon a w arrant o f a r

rest, authorize service thereof by tele
graph, and thereafter a  telegraphic copy

of such w arrant may be sent by tele
graph lo one or more peace officers).

Cross-references.
Service of papers by telegraph. 104— 

43 -9 ; service of w arrant by telephone or 
telegraph, 106-13-18, 105-13-19.

1. Notice o f appeal.
Under this Bcction, notice of appeal 

may be served by telegraph as follows: 
Telegraph notice to clork of tr ia l court 
as provided for in 104-41-6, who will 
file the telegraph copy. Then file the 
original. Saline Canyon Coal Co. v. 
Klemm, 76 U. 372, 378, 290 P. 101.

92-0-2. Transmitting Written Instruments by, Authorized— Entitled 
to Record— Force and Effect of Copies.

Any power of attorney or other instrument in writing duly proved 
or acknowledged and certified so as to be entitled to record may, to
gether with the certificate of its proof or acknowledgment, be sent by 
telegraph or telephone, and the telegraphic or telephonic copy shall 
prime facie have the same force and effect in all respects, and may be 
admitted to record and recorded in the same manner and with the 
same effect, as the original. (C. L. 17, § 6118.)

92-0-3. Id. Agreements for Payment of Money— Burden of Proof.
Checks, duebills, promissory notes, bills of exchange and all orders 

or agreements for the payment or delivery of money or other thing of 
[346]
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value may be made or drawn by telegraph, and when so made or drawn 
shall have the same force and effect to charge the maker, drawer, in
dorser or acceptor thereof, and shall create the -same rights and equities 
in favor of the payee, drawee, indorsee, acceptor, holder or bearer 
thereof, as if duly made or drawn and delivered in writing. Except 
as in tho next succeeding section otherwise provided, whenever the 
genuineness or execution of any such instrument received by telegraph 
shall be denied on oath by or on behalf of the person sought to be 
charged thereby it shall be incumbent upon the party claiming under 
or alleging the existence of the same to prove the existence and execu
tion of the original writing from which the telegraphic copy waa trans
mitted. The original message shall in all cases be preserved in the 
telegraph office from which the same is sent. (C. L. 17, § 6119.)

Cross-references.
Contract* by telegraph deemed in 

w riting under statute of frauds, 33- 
6-7 .

92-0—1. Id. Certified Instruments— Burden of Proof.
Except as hereinbefore otherwise provided, any instrument in writ

ing, duly certified under his hand and official seal by a notary public, 
commissioner of deeds or clerk of a court of record to be genuine to the 
personal knowledge of such officer, may, together with such certificate, 
be sent by telegraph or telephone. The telegraphic or telephonic copy 
thereof shall, prima facie only, have the same force, effect and validity 
in all respects as the original, and the burden of proof shall be on the 
party denying the genuineness or due execution of the original.

(C. L. 17, §6120.)
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93-1 -1 . Cigarette and Oleomargarine Dealers' License— Term— Not 
Transferable— Revocation— Violations— Penalty.

I t  shall be unlawful for any person to barter, sell, or offer for sale 
in this state, cigarettes,' cigarette papers, (or oleomargarine, as defined 
in Section 93-1-16) without first having obtained a license therefor, 
which license may be granted and issued by the state tax commission, 
and shall be in force and effect until the 30th day of June following the 
date of issue, unless sooner revoked. It shall be granted only to a 
person owning or operating the place from which such sales Hre to be 
made, and in case sales are made at two or more separote places by

LM8J
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such person, a nepnrnte license for each place of business shall be re
quired; provided farther, that any common carrier shall be required to 
obtain one license only for sales on all trains operated by such carrier 
within this state, and for the purpose of this act, all trains of such 
common carriers shall be considered os one place of business. A sepa
rate license shall be required to handle cigarettesytnd oleomargarine, 
Each license shall be numbered and shall show the residence and place 
of business of the licensee and shall not be transferable. The state 
tax commission shall on reasonable notice and after a hearing, revoke 
the license of any person violating any provisions of this title, and no 
license can be issued to such person within a period of two years there
after. Any person engaging in the business of selling or offering for 
sale within this state any of the products referred to above, without 
hnving secured a license therefor shall be guilty of a misdemeanor and, 
upon conviction, shall be punished by a fine of not less than twenty 
dollars ($20) nor more than two hundred ninety-nine dollars ($299),
or by imprisonment not exceeding 
imprisonment for each offense. 
History.

Ah amended by L. ft), 2ml Spec. Sons., 
ch. 17, eff. Aug. 5, which amended this 
entire chapter, making m aterial chunges 
throughout text und inserting clause 
after “made" in eighth line.

Comparable provisions.
Col. Agric. Code, § 611 , us amended 

by Laws o f 1941 (requiring separate 
licenses in order to engage in business 
or occupation of m anufacturing, selling, 
clouling in or furnishing, or to have in 
one's possession fo r  purposes other than 
consumption in one’s own family, or for 
transportation in case o f bout or ra il
road company, or for storage in case of 
warehouse or cold storage company, (a) 
im itation milk, (b ) oleomargarine, ren
ovated butter or substitute for butter, 
or (c> im itation cheese or substitute 
for cheese, (d) imitulion ice cream  or 
imitution ice m ilk).

Iowa Code 1939, §1550.08 (every dis
tributor, wholesaler and retailer en
gaged in sale or use of cigarettes, upon 
which tax  is required to lie paid, must 
obtain state and/or retail cigarette per
m it; section contains tabulation of 
fees); (3100 .07  (imposing inspection 
fee und excise Lux of five cents on each 
pound of oleomargarine sold. olTercd or 
exposed for sule, or given or delivered to 
u consumer).

Mont. Rev. Codes, §2620.45 (requiring 
license in order to sell, exchange, offer 
for sale, or have in one's possession with 
intent to sell or offer for sale or ex
change. any oleom argarine, imitation or 
tilled cheese or any substitute for any 
dairy product made from milk or cream ; 
license must lie posted in each store or 
place o f husiness; separate license must 
be obtained for each place of business).

six months, or by both such fine and

CroitH-roferenccH.
Powers of cities and towns, 15-8-47, 

15 -12 -9 ; disposition o f  fines, 20-4-27 , 
105-26-18 ; auditor to prepare licenses, 
8 7 -4 -1 ; failure to obtain license as 
crime, 103 -26 -67 ; regulation of sale of 
oleomargarine, 3 -1 0 -1 9  to 3 -10 -32 ; sales 
by weight onlv, 3 -1 3 -2 0 ; state tax  com
mission, Title 80,

1. S ta te  policy.
It is the policy o f th is stale to dis

courage the use of cigarettes and 
tobacco. This act is an exercise of the 
sta le 's  police power, and is not a revenue 
measure. Stnte v. Packer Corp., 77 U. 
500, 505, 297 P . 1013, followed in 78 
U. 177, 2  P.2d 114, aff’d 286 U. S . 105. 
76 L. Ed. 643, 52 S. C t. 273.

2. Power of legislature.
The traffic in and use of cigarettes 

and tobacco being a proper subject to 
be dealt with by the legislature, it  is a 
legislative function primarily to deter
mine the manner in which and extent 
to which it will deal with such subject 
m atter. S tate  v. Papier Corp., 77 U. 
500, 297 P. 1013, followed in 78 U. 177, 
2 P.2d 114. uff’il 286 U. S. 105, 76 L. 
Ed. 643, 52 S . Ct. 273.

Decisions from other jurisdictions.
—  California.

Provisions o f  state law, not to men
tion fcdcrul laws nnd regulations on the 
subject, embrace a complete scheme for 
regulation o f manufacture and sale of 
oleomargarine; and a county ordinance 
waa invalid, the title o f which disclosed 
its sole and only purpose, namely, to 
require a license and the payment of o 
license tax . und whose only semblance of 
a regulatory provision was one requir
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ing th a t county license as well as  state 
license be conspicuously displayed, this 
purported adder! regulation being but a 
pretense inserted in the ordinance in an 
attem pt to ju stify  the imposition of a 
tax; and a $200 tax , imposed upon every 
retailer thereby, irrespective of amount 
of sales, was clearly excessive and pro
hibitory. Ex parte Bock, 125 Cul. App. 
375, 17} P.2d 836.

A statutory provision making unlaw
ful the sale of cigarettes, without hav
ing paid a mulct tax, was not uncon
stitutional on ground th at, although it 
related to some extent to  imposition of 
a mulct tax , it  was included in the 
crim inal code, nur on the ground that 
it was a statute not of uniform opera
tion. Cook v. Marshall County, 119 Iowa 
384, 93 N. W. 372, 104 Am. S t. Rep. 
283, a ff’d 196 U. S . 261, 49 L. Ed. 471, 
25 S . Ct. 233.

M ulct tax on business o f selling 
c igorcttes is levied to m eet burdens im 
posed upon the general public by what 
is thought to be th e result upon the hu
man race, and particularly upon chil
dren. o f the use of cigarettes. Hodge 
v. M uscatine Countv. 121 Iowa 482. 96 
N. W . 968. 67 L . R. A. 624, 104 Am. 
St. Rep. 304, aff’d 196 U, S. 276, 49 L. 
Ed. 477, 25 S . f t .  237.

Statutes regulating sale of substitutes 
for butter are not unconstitutional. 
State v. Armour Packing Co., 124 Iowa 
323, 100 N. W. 69, 2 Ann. Cas. 448.

I f  there is any m aterial jurisdictional

error in proceedings under the cigarette 
law, it will be subject to review and 
correction on appeal, but will not justify  
equitable interference by injunction. 
Gaspari v. Madison County, 196 Iowa 
1103, 192 N. W. 856.

Th at the officers, having charge of 
collection of tax, required payment when 
a wholesaler sold cigarettes to  another 
wholesaler, or to a jobber or retailer, 
and such practice was acquiesced in by 
wholesalers and jobbers and was recog
nized os a correct interpretation o f the 
law, was not controlling on the court 
in determining whether or not the a c 
cused hud been guilty o f violating such 
crim inal statute in telling c igarettes as 
a wholesaler or jobber. S tate  v. Logo- 
mareino-Grupe Co., 207 Iowa C21, 223 
N. W. 612.

Under statute providing th a t permits 
to  sell cigarettes may be granted by 
the council o f a  city  or town, a permit 
is a privilege, and not u right, and may 
be granted or refused upon considera
tion o f the m erits, in the discretion of 
the council. Bernstein v. City of 
Marsholltown, 215 Iowa 1168, 248 N. 
W. 26, 86 A. L. R. 782.

A statute which authorized a city 
council to grant permits for th e sale of 
cigarettes did not repeal another statute 
prohibiting such sales, but only a l
lowed Hn exception to the gcncrul pro
hibition where a perm it was so issued. 
Ford Hopkins Co. v. Iowa City, 216 
Iowa 1286. 248 N. W. 668, superseding 
240 N. W. C87.

93-1 -2 . Annual Fees—Credited to General Fund.
No license shall be issued until the applicant shall have paid to the 

state tax commission an annual license fee of $10 per year or frac
tion thereof for the sale of cigarettes or cigarette papers and $5 per 
year or fraction thereof for the sale of oleomargarine., All such license 
fees shall be credited to the general fund of the state.'
History. entire chapter, inserting clause a fter

As amended by L. 33. 2nd Spec. Seas., "thereof" in third line, 
ch. 17, cff. Aug. 6, which amended this

93-1 -3 . Bond a Condition Precedent to Licensing— Exception.
No license shall be granted until the applicant therefor shall file 

with the state tax commission in such form and in such amount as it 
shall prescribe a bond, the minimum amount of which shall be $500. 
duly executed by such applicant as principal and with a corporate surety 
which bond shall be payable to the state of Utah, conditioned upon the 
faithful performance of all the requirements of this act including the 
payment of all taxes, penalties and other obligations of such applicant 
arising under the act; provided, that applicants who will purchase dur
ing the license year only products which have the proper state stamp 
affixed as required by the act and who file an affidavit with their appli
cation attesting to this fact shall not be required to post such a bond.
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History.
As amended by L. 33, 2nd Spec. Sees., 

ch. 17, cff. Aug:. 5, which amended this 
entire chapter; L . 39, ch. 109, eff. May 
9, rewriting tex t of entire section.

Comparable provisions.
Iowa Code 1930, § 1556.09 (no retail 

permit, sta te  perm it, or manufacturer's

permit, may be issued until applicant 
files bond in favor of state of Iowa, for 
benefit o f county, city, or town, as the 
case may be, and conditioned upon pay
ment o f taxes, damages, fines, penalties 
und costs adjudged against permit holder 
for violation of provisions of cigarette 
statu te ).

93-1-4. Excise Tax.
There is hereby imposed and there shall be collected by and paid to 

the state tax commission upon the sale of the following articles in 
the state of Utah, a tax at the rate hereinafter set forth, such tax to 
be paid by the manufacturer, jobber, distributor, or retailer:

1. On cigarettes weighing not more than three pounds per thousand, 
one mill on each cigarette;

2. On cigarettes weighing more than three pounds per thousand, two 
mills on each such cigarette;

3. On cigarette papers, or wrappers, or any papers made or pre
pared for the purpose of making cigarettes, made up in packages, 
books, or sets; on each such package, book, or set one-half cent for 
each fifty papers or fractional part thereof.

4. On tubes, one cent for each fifty paper tubes or fractional part 
thereof.

5. Upon oleomargarine, as defined in Section 93-1-16, not artificially 
colored, live cents per pound or fractional part thereof;

6. Upon oleomargarine, as defined in Section 93-1-16, artificially 
colored, ten cents per pound or fraction thereof.
History.

Aa amended by L. 33, 2nd Spec. Sesa., 
:h. 17, off. Aug. 5, which amended thia 
entire chapter, changing text a fter  
'sa le" in second line.

Comparable provisions.
Idaho Code, § 3C-1002 (imposing, 

upon oleomargarine sold to or removed 
for consumption or used by consumers 
or persona purchasing or removing Bame 
for use and not for ro-aalc as dealers 
or m erchants, tax a t  rate o f five cents 
per pound to be paid by merchant, 
dealer or m anufacturer; tax  a t  rate of 
ten cents per pound in cnae of oleo- 
Tiargarine which is yellow in color).

Iowa Code 1939, § 1666.01 (imposing 
tax on cigarettes used or otherwise dis
posed of in Iowa fur any purpose what
soever, aa follows: one mill on each
rigarctle, where cigarettes weigh not

more than three pounds per thousand; 
two m ills on each cigarette, where they 
weigh more than three pounds per 
thousand; one-half cent on each pack
age. hook or set o f papers or wrappers 
containing 60 papers or less; one cent, 
where more than 60 but n ot more than 
100 papers are  contained therein ; one- 
h alf cent for each 60 or fractional part 
thereof, where more than 100 papers 
arc  contained therein; on tubes, one 
cent for each 60 tubes or fractional 
part th ereo f).

1. Nature of legislation.
This ac t is a police measure, even 

though revenue is derived therefrom. 
State  v. Packer Corp., 77 U . 600, 297 P. 
1013, followed in 78 U. 177, 2 P.2d 114, 
nfT'd 266 U. S. 105, 7G L. Ed. 643, 62 
S. C t. 273.

93-1-5. Stamps to Be Affixed—Time— Exceptions— Bond&—Violations 
—Penalty— Unstamped Container as Evidence.

The taxes imposed by this chapter shall be paid by affixing stamps in 
the manner and at the time herein set forth, unless otherwise required 
by regulation of the state tax commission.

1. In the case of cigarettes and cigarette papers the stamps shall 
be securely affixed to each individual package;
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2. In the case of oleomargarine, the stamps shall be securely affixed 
at the time and in t^e manner which the state tax commission may, by 
regulation, require.

Such stamps shall be affixed, as hereinabove specified, within seventy- 
two hours after any of the above commodities are received by any 
wholesaler, distributor or retailer within this state; provided however, 
that all such commodities must be stamped before being sold within 
the state. In the event any such products are manufactured within 
the state, they shall be stamped by the manufacturer when and as sold.

The state tax commission, mny, in its discretion, where it is practical 
and reasonable for the enforcement of the collection of taxes provided 
hereunder, promulgate such rules and regulations as to permit any of 
the articles, upon which an excise is imposed by this chapter, to remnin 
unstamped in the hands of wholesaler or distributor until the original 
case or crate is broken, unpacked, or sold, or it may permit any manu
facturer. wholesaler, or distributor to sell and export, to a regular 
dealer in such articles outside the state, any of such articles, without 
affixing the stamps thereto, as herein required: provided however, 
that where such articles arc allowed to remain unstamped in the hands 
of such wholesaler or distributor, the state tax commission mny re
quire a surety bond from such wholesaler or distributor, such bond 
to be executed by a surety company authorized to do business in this 
state, and conditioned to secure the payment of all taxes and penalties 
provided in this chapter.

It is the intent and purpose of this chapter to require all manufac
turers, jobbers, distributors and retail dealers securely to affix the 
stamps provided for in this section to the packages or containers of 
products referred to in Section 1. but when the stamps have been af
fixed as required herein, no further or other stamp shall be required 
under the provisions of this chapter, regardless of how often such 
articles may be sold or resold in this state. Any person failing prop
erly to affix and cancel stamps to the products enumerated in Section
93-1-1, as provided herein or by regulations promulgated by the state, 
tax commission as provided in this chapter, shall be required to pay 
as a part of the tax imposed hereunder, a penalty of not less than ten 
dollars ($10) nor more than two hundred ninety-nine dollars ($299) 
for each offense, to be assessed and collected by the state tax commis
sion as provided in Section 93-1-15. Kach article, package or container 
not having proper stamps affixed thereto as herein required shall be 
deemed a separate offense. The presence of any package or container 
in the place of business of any person required by the provisions of 
this chapter to stamp the same shall be prima facie evidence that they 
arc intended for sale ami subject to tax under this chapter.

Hiidory. cnlii-o rliiii>loi\ rew riting tex t o f entire
As amended by L . 2nd Spec. Sess., unction, 

ch. 17, ctf. A uk. 6. which amended th is

93_]_fi. Id. Violations— Goods Declared Contraband— Seizure— Sule,
Any products referred lo in Section 93-1-1  found at any point in this 

state which shall have been within this state for a period of seventy- 
two hours or longer in the possession of any wholesaler, distributor or
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retailer or huving been sold by such wholesaler, distributor or retailer 
not having affixed to the package or container the stamps as above pro
vided, are hereby declared to be contraband poods and the same may be 
seized by the state tax commission or its employees or by any peace 
officer of the state of Utah, or any political subdivision thereof, without 
a warrant. Such goods shall be delivered to the state tax commission 
for sale at public auction to the highest bidder, after due advertise
ment. The state lax commission, before delivering uny of said poods 
so seized and sold, shall require the person receiving said goods to 
affix the proper amount of stamps to the individual packages or con
tainers as above provided.
History. entire chapter, rew riting text o f entire

As amended by L. d.'l, 2nd Spec. Sess., section, 
ch. 17, c-IT. Aug. 5, which amended th is

93-1-7 . Id. Disposition of Proceeds.
The proceeds of any goods sold hereunder, after the payment there

from of the cost of confiscation and sale, shall be turned over to the 
state treasurer for the credit of the state general fund.
History. entire chuptcr, and m aterially altered

Aa amended by L. ltd, 2nd Spec. Sess., text, 
ch, 17, cff. Aug. 5, which amended this

93-1-8 . Inspection—Rules and Regulations to Assist— Violations— 
Penalty.

The state tax commission may provide, by regulations, the method 
of breaking packages, (the forms and kinds of containers) and the 
methods of affixing and canceling stamps that shall be employed by 
persons engaged in the sale of any of the products subject to the tax 
imposed by this chapter, which regulations will make possible the en
forcement of payment by inspection. Any person who shall engage 
in or permit any practice which is prohibited by law or by regulations 
of the state tax commission and which shall make it difficult to enforce 
the provisions of this chapter by inspection, or who shall refuse to 
allow full inspection of his premises upon the demand of any peace 
officer or of any agent of the state tax commission, or who shall hinder 
or in anywise delay or prevent such inspection when demand is made 
therefor, shall be guilty of a misdemeanor and shall, upon conviction, 
be fined not less than twenty dollars ($20) nor more than two hundred 
dollars ($200) or be imprisoned for a period not exceeding thirty (30) 
days, or both, for each offense.
History.

As amended by 1.. :i:t, 2nd Spec. Seas., 
ch. 17, elf. Aug. 6, which amended this 
entire chuptcr, uml m aterially altered

1. Validity.
The former section was declared un

constitutional not because the legis-

93-1-9. Stamps— Making, Revising. Counterfeiting a Felony.
Whoever willfully removes or otherwise prepores any adhesive stamp 

with the intent to use or cause to be used after it has already been used,

luture delegated to the atute tax com
mission a judicial rather than an ad
m inistrative power, but a legislative 
function to determine the amount of the 
pcnulty for violation of the law. T itc  
v. S tate  Tux Commission, 80 U. 404, 4li>, 
T,7 P.2d 724.
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or knowingly or willfully buys, sells, offers for sale or gives away any 
such washed or restored stamp to any person, or knowingly uses the 
same or has in his possession any washed or restored stamp which has 
been removed from the package or article to which it had been previ
ously affixed, or whoever, for the purpose of indicating the payment of 
any tax hereunder, reuses any stamp which ha9 heretofore been used 
for the purpose of paying any tax provided in this chapter, or whoever 
buys, sells or offers for sale or has in his possession any counterfeit 
stamp, is guilty of a felony and upon conviction shall be punished by a 
fine of not more than $1,000 or by imprisonment for not more than five 
years or both.

History. C ross-references.
As amended by L . 33, 2nd Spec. Sees., Forging and counterfeiting, 103-24. 

ch. 17, elT. Aug. 6 , which amended this 
entire chapter, nml m aterially altered 
text.

93-1-10. Stamps — Preparation —  Distribution —  Redemption —  Re
funding— Dealers Exempt— Discount Allowed—Trafficking 
in Forbidden.

The state auditor is hereby authorized to have prepared, according 
to such specifications and designs and in such denominations as may 
be submitted to him by the state tax commission, stamps for use on 
packages and containers of any of the products enumerated in Section
93-1-1 , the sale of which is subject to tax under this chapter, and 
upon requisition from the state tax commission, the state auditor shall 
deliver to its order the stamps designated in such requisition and shall 
keep an accurate record of all stamps coming into and leaving his hands. 
The cost of said stamps shall be charged to any appropriation made to 
defray the administration of this chapter.

The state tax commission shall sell the stamps herein provided for 
only to persons holding licenses issued as provided in this chapter, and 
the moneys received from the sale of such stamps shall be turned into 
the genera] fund of the state. The state tax commission may deliver 
stamps in face value not to exceed 90 '/o o f the penal sum of licensee’s 
bond to any licensee without payment therefor; provided that licensee 
shall make payment for stamps so delivered upon consignment within 
sixty days of the date stamps were delivered to licensee. Unused stamps 
may be redeemed, within two years after such stamps shall have been 
purchased from the state tax commission, by presentation to the state 
tax commission of a claim therefor, by the person to whom they were 
originally sold, accompanied by the unused stamps. The state tax com
mission shall certify said claim with its approval to the state auditor, 
who shall draw a warrant upon the state treasurer for the payment of 
such claim.

When any articles, the sale of which is taxable under this chapter, 
and upon which such taxes have been paid, are sold and shipped to a 
regular dealer in such articles in another state, the seller in this state, 
if he be a licensed dealer in such products, shall be entitled to a refund 
of the actual amount of the taxes which he has paid, upon condition 
that the seller in this state shall make affidavit that the goods were so
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sold and shipped, and that he shall furnish from the purchaser a writ* 
ten acknowledgment that he has received such goods and the amount of 
stamps thereon, together with the name and address of the purchaser. 
The taxes shall be refunded in the manner provided above for the re
demption of unused stamps.

When such articles, upon which no tax has been paid, are sold for 
export, and in due course so exported, to a regular dealer in such articles 
in another state, the wholesaler or distributor in this state shall be ex
empt from the payment of any tax upon the sale of such articles, if  and 
when he shall have furnished such proof of said snle and exportation as 
the state tax commission may require.

The state tax commission shall allow a discount of ten per cent (107°) 
to any licensee upon the entire amount of each single purchase of 
stamps amounting to twenty-five dollars ($26) or over.

It shall be unlawful for any person to sell or dispose of such stamps 
to any other person whomsoever, except that whenever a person owns 
or operates more than one place of sale, stamps may be distributed to 
the various places of sale by the main office, but each place of sale must 
have a separate license and cancellation stamp.
Hiatory. entire chapter, and materially altered

As amended li.v L. '!'t, 2nd Spec. S osa,, text, 
eh. 17, elf. Aur . 6 , which amended this

9 3 -1 -1 1. Duties of Attorney-General, City, County or District At
torneys or Peace Officers.

The state tax commission in the enforcement of any tax laws which 
it administers may call to its aid the attorney-general, or any city, 
county or district attorney, or any peace officer.
History. entire chapter, and m aterially altered

As untended by L . dd. 2nd Spec. Seas., text, 
ch. 17, eff. Aufr, 5, which amended this

93-1-12. Furnishing Cigarettes to Minors Forbidden.
Any person who furnishes to any minor by gift, sale or otherwise, 

any cigarette or cigarette paper or wrapper, or any paper made or pre
pared for the purpose of making cigarettes, or any tobacco of any kind 
whatsoever, is guilty of a misdemeanor.
Hiatory. entire chapter, and m aterially altered

As amended by L. dd. 2nd Spec. Scsn., text, 
ch. 17, efT. A ur. 5, which amended this

93-1-13. Imported Products— Duplicate Invoices or Receipts Fur
nished Tax Commission.

All persons dealing in the products referred to in Section 93-1-1 , 
purchasing or receiving such commodities from without the state, 
whether the same shall have been delivered through a wholesaler, dis
tributor or jobber in this state, or by drop shipment or otherwise, shall, 
within ten days after receipt of the same, mail or deliver a duplicate 
invoice of all such purchases or receipts to the state tax commission. 
Failure to furnish duplicate invoices or receipts as so required shall 
be a misdemeanor.
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History. Cross-references.
As amended by L. 3:1, 2nd Spec. Seas., Intoxicating liquor nuisances, 4G -0- 

ch. 17, cff. Aug. 5, which amended this 237 c t seq.; nuisances generally, Title 
entire chapter, and m aterially altered 04. 
text.

93-1-14. Tax Commission to Enforce Provisions.
The state tax commission shall administer and enforce the taxes im

posed by this chapter. It shall have the power to enter upon the prem
ises of any taxpayer and to examine or cause to be examined by any 
agent or representative designated by it for that purpose, any books, 
papers, records or memoranda bearing upon the taxes payable, and to 
secure any other information directly or indirectly concerned in the en
forcement of this chapter and it may, in its discretion, upon making a 
record of its reasons therefor, waive, reduce or abate any of the pen
alties provided for in this chapter, or it may compromise the same.
History. chapter, contained this section as section

L. 33, 2nd Spec. Sow., cb. 17, cff. 03-1-14 .
Aug. 6 , which uniendcil this entire

93-1-15. Collection of Delinquent Tax or Penalties.
I f  the taxes or penalties imposed by this chapter, or any portion 

thereof, are not puid when the same become due, the collection shall 
be made, except as herein provided, in the same manner as is provided 
for the collection of delinquent taxes in Sections 80-13-54 and 80-13-55, 
Revised Statutes of Utah, 1933.
History. contained this section us section 9 3 -1 -

L. 33, 2nd Spec. Seas., ch. 17, eiT. Aug. IS,
>, which amended this entire chapter,

93-1-16, Oleomargarine Defined.
For the purposes of this title certain manufactured substances, cer

tain extracts and certain mixtures and compounds, including such mix
tures and compounds with butter, shall be known and designated as 
“oleomargarine,” namely: all substances heretofore known as oleo
margarine, oleo, oleomargarine oil, butterine, suine and neutral; (all 
mixtures and compounds of oleomargarine, oleo, oleomargarine oil, but
terine, lardine, suine, and neutral;) all lard extracta and tallow ex
tracts, and all mixtures and compounds of tallow, beef fat, suet, lard, 
lard oil, fish oil or fish fat, vegetable oil, intestinal fa t or offal fat, with 
annatto, or other coloring matter, of (1 ) made in imitation or sem
blance of butter, or (2) calculated or intended to be sold as butter or 
for butter, or (3) churned, emulsified, or mixed in cream, milk, water 
or other liquid, and containing moisture in excess of one per cent. This 
section shall not apply (1) to puff-pastry shortening not churned or 
emulsified in milk or cream and having a melting point of one hundred 
and eighteen or more degrees Fahrenheit, or (2) to any of the follow
ing preparations containing condiments and spices; salad dressing, 
mayonnaise dressings or mayonnaise products; or (3) to pharmaceuti
cal preparations.
History. contained this section as section 9 3 -1 -

L . 33, 2nd Spec. Seas., ch. 17, cff. Aug. 1C.
6, which amended this entire chapter,
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93-1-17. Carriers to Report Shipments.
Every common carrier hauling, transporting, or shipping into or out 

of the state of Utah from or to any other state or foreign country 
any of the products, articles or commodities which if  sold in the state 
of Utah is subject to an excise tax, shall, when so required by the 
state tax commission, report in writing all such shipments or deliveries 
to the state tax commission on blanks furnished by it, giving the 
date, to whom the same was consigned and delivered, and the quantity 
as shown by the bill of lading, and such other information as the state 
tax commission may require. Power to exact such information from 
carriers is hereby expressly conferred on the state tax commission.

History.
L. 33, 2nd Spec. Sens., ch. 17, eff. Aug. 

5, which amended this entire chapter, 
contained this section as section 9 3 -1 -  
17.

Comparable provisions.
Iowa Code 1939, g 1550,19 (requ ir

ing every common carrier in  Iowa,

buying custody of books or records show
ing transportation of cigarettes, both 
in terstate and intrastate, to  give and 
allow state tax  commission free access 
to such books and records).

93-1-18. Tobacco Vending Machine Accessible to Minors—Unlawful.
Any person who maintains a fter June 30, 1941, in his place of busi

ness a tobacco vending machine accessible to minors or provides any 
method of self-help for the disposition to minors by gift, sale or other
wise of any cigarette or cigarette paper or wrapper, or any paper made 
or prepared for the purpose of making cigarettes, or tobacco in any 
form whatsoever, is guilty of a misdemeanor.

History.
Added by 1.. 41, ch. 95, off. May 13.

Comparable provisions.
Cal. Penal Code, §309  (misdemeanor 

to sell or give or in any way furnish 
to person, who is in fa c t under age of 
18 years, any tolmeco, cigarette or 
c igarette papers, or any other prepara
tion of tobacco; copy of act m ust he 
posted in place of business).

Idaho Code. § 17-272C (misdemeanor 
to give, sell or furnish to minor per
sons. directly or indirectly, cigarettes, 
cigars or tobacco in any form , or 
cigarette paper or wrapper, or tobacco 
compound used in filling or makeup of 
cigarettes).

Iowa Code 1939. § 1550.31, sulal. 0

(unlawful u> sell or vend cigarettes by 
means of device known as vending 
m achine); § 1553 (unlawful to  furnish 
to minor under 21 years o f age by gift, 
sale or otherwise, any cigarette oi 
cigarette paper, or any paper or other 
substance made nr prepared for pur* 
pose of use in making of c igarettes ; no

Corson shall directly nr indirectly by 
imnclf nr agent sell, barter, or give 

to a minor under Id years o f  age, any 
tobacco in any other form, except or 
written order o f parent, guardian, oi 
person in whose custody he is ) .

Mont. Rev. Codes, § 11047 (misde
meanor to sell or give tobacco, cigars, 
c igarettes, or cigarette paper to  minor 
under 18 years of nge).

93-1-19. Violation a Nuisance— Abatement.
Any person violating any of the provisions of Section 93-1-18  of 

this act shall be deemed guilty of keeping and maintaining a nuisance, 
and such persons may be enjoined from maintaining such nuisance and 
such building or place may be abated as a nuisance.

H istory.
Added by L. 41, ch. 95, elT. May 13.



93- 2-1 Title 93— Tobacco [and Oleom argarine] [ 358]

CHAPTER 2

ADVERTISING CIGARETTES AND TOBACCO

9 ^ 2 -1 . A Misdemeanor— Exceptions.
I t  is a misdemeanor for any person to display on any billboard, street 

car sign, street car, placard, or on any other object or place of display, 
any advertisement of cigarettes, cigarette papers, cigars, chewing to
bacco or smoking tobacco, or any disguise or substitute of either, except 
that a dealer in cigarettes, cigarette papers, tobacco or cigars, or their 
substitutes, may have s sign on the front of his place of business stating 
that he is a dealer in such articles; provided, that nothing herein shall 
be construed to prohibit the advertising of cigurettes, cigarette papers, 
chewing tobacco or smoking tobacco, or any substitute of cither, in any
newspaper, magazine or periodical

Cross-reference*.
Advertising offenses, 103-4.

1. Validity.
This section is valid; it  does not vio

late either State  or Federal Constitu
tion; nor is there any unjust discrimina
tion in the law because only advertising 
by billboards, street car signs, placards, 
etc., is prohibited. S tate  v. Packer
Corp.. 77 U. BOO, 614, 207 P. 101.7, fol
lowed in 78 U. 177, 2 P.2d 114, aff'd 285 
U. S. 106, 76 L. Ed. 643, 62 S . Ct. 273.

I t  is the policy of th is sta te  to dis
courage the use o f cigarettes and 
tobacco. This act is an exercise of the 
slate 's police power, and is not a reve
nue measure, though much revenue is 
derived therefrom. State  v. Packer
Corp.. 77 U. 500, 506, 297 P. 1013, fo l
lowed in 78 U. 177, 2 P.2d 114, afT'd 285 
U. S . 105, 76 L. Ed. 643, 62 S . Ct. 273.

This section is not invalid as taking 
property without due process o f law 
or as imposing unreasonable restraint

printed or circulating in this state.
(L. 29, p. 173, § 2 .)

upon interstate commerce or as being 
discriminatory. Packer Corp. v. Utah, 
285 U. S. 105. 76 L. Ed. 643, 62 S . Ct. 
273, ufT'g 78 U. 177, 2 P.2d 114. (Straup 
und Elm s Hansen, J J . ,  dissenting.)

Provision o f this section (prior to 
amendment by Uiws 1929, Ch. 92) for
bidding newspaper advertising of 
cigarettes was held unconstitutional as 
undue interference with interstate com
merce. since cigarettes in original pack
ages were legally suIb IiIo in interstate 
commerce, ns were other cigarettes under 
state regulation, and since newspaper 
used for advertisement circulated out
side state although published within 
Uluh. State  v. Sa lt Lake Tribune Pub. 
Co., 68 U. 187. 249 P . 474, 48 A. L . R, 
553, distinguished in State v. Packer 
Corp., 77 U. 500, 297 P . 1013.

A. I.. It. notes.
Statute or ordinance in relation to 

advertising ns interference with in ter
state commerce. 57 A. L. R. 105.

CHAPTER 3

UNLAWFUL USE

93 -7-1 . Proprietors Not to Allow Mi- 9 3 -3 -2 . Smoking in Inclosed Public 
nors to Use in Place of Busi- Place Forbidden— “Inclosed
ness— "P lace  of Business” Public Place” Defined.
Defined.

93-3-1. Proprietors Not to Allow Minors to Use in Place of Business— 
“Place of Business” Defined.

It is a misdemeanor for the proprietor of any place of business to 
knowingly permit minors to frequent such place of business while they
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are using tobacco. The term ‘‘place of business” as here used shall 
apply to any and all such places ns shops, stores, factories, public ga
rages, offices, theaters, recreation and dance halls, pool rooms, cafes, 
cafeterias, cabarets, restaurants, hotels, lodging houses, street cars, 
interurbnn and railway passenger coaches and waiting rooms.

Comparablv prnvinimiH.
Idaho Code, § 17-2720 (misdemeanor 

for person to permit minor persons to 
fm juo nt in-emisea owned, held or man
aged l>y him, for purpose of indulging 
in use of cigarettes, cigars or tobacco 
in any form ).

Cross-references.
Employment of minors in tobacco es

tablishment, 14 -0-1 ; use of tobacco by 
minors. UK!-40-5.

(L. 23, p. 110, § 3 .)
1. Validity.

There cun be little doubt o f  the con
stitutionality of this legislation; fu r
thermore, the various businesses enu
merated in this section are, fo r  the most 
part, affected with a public interest. 
Sec State  v. Packer Corp., 77 U. 600, 
21)7 P. 10111, followed in 78 U. 177, 2 
P.2d 114. alf'd 285 U. S . 106, 76 L . Ed. 
<14:1, 62 S. Ct. 273.

93-3 -2 . Smoking in Inclosed Public Place Forbidden—“Inclosed Public 
Place” Defined.

It is a misdemeanor for any person to smoke cigars, cigarettes or 
tobacco in any form in any inclosed public place, except in extra rooms, 
compartments or coaches specially provided for smoking purposes. The 
term "inclosed public place” as here used shall be construed to mean the 
dining rooms in hotels, restaurants, cafes and cafeterias, theaters, pas
senger elevators, street cars, intcrurban and railway passenger coaches, 
motor and other passenger vehicles used by common carriers, railway 
station waiting rooms, and state, county and city buildings; but the 
owner or proprietor of any hotel dining room, restaurant, cafe or 
cafeteria may designate the same as a public smoking room by a 
conspicuous sign at or near the entrance, and in any state, county or 
city building any public officer, who has a private office separate and 
apart from his public office, may, if he so desires, designate such private 
office as a place where smoking may be permitted, and, so long as such 
private office is so designated, smoking therein shall not be considered 
in violation of this section. (L. 23, p. 110, § 4.)
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9 4 -0 -1 . Disposition o f l,ots to Per*
sons Entitled  A fter Entry.

9 4 -0 -2 . Notice of Entry.
9 4 -0 -3 . Claims to !>ots to Dc P i le d -

Tim e und Place.
9 4 -0 -4 . Adverse Claims— Determina

tion.
94-O-B. Proof o f Claims When No

Adverse Claim Advanced.
9 4 -0 -6 . Conveyance and Deed to

Proper Claim ant.
9 4 -0 -7 . Id. When Judge Is Cluimnnt.
9 4 -0 -8 . Id. When City or Town Offi

cer Is  Claimant.
9 4 -0 -9 . Change of Venue,
94 -0 -1 0 . Statem ent of E\pcnses.
94 -0 -11 . Payment— To Be Made B e

fore  Conveyance.

• History o f act. This title was 2 Con
1898, Title 60, p. f i l l ;  Comp. Lows 1907.
P r a tt  v. Young, 1 U, 347. nlTd 99 U. S.

94-0-12. Id. W ithin S ix  M on th s- 
Lien fo r  Nonpayment— 
Sale to  Satisfy.

94-0-13. E rro rs in Measurement Not 
to Invalidate Proceedings,

94-0-14 . Death o f Officer— Authority 
to Complete T ru st Vests in 
Successor.

94-0-16 . Disposition o f Unclaimed 
Lands.

94 -0 -lfi. Id.
94-0-17 . Itescrvation of Lands for 

Public U bcs.
94-0-18 . Disposition of Proceeds of 

Sales.
94-0-19 . Possession for Ten Years E n 

titles Claimant to Deed.

p. Laws 1868, Ch. 6, §2816 e t seep; R, S. 
Title 82, p. 922. The act was reviewed in 
G19, 25 L. Ed. 446.

94-0-1 . Disposition of Ixits to Persons Entitled After Entry.
When the corporate authorities of any city or town, or the district 

judge of any county in which any city or town may be situated, shall 
have entered at the proper land office the land or any part of the land 
settled and occupied as the site of such city or town pursuant to and by 
virtue of the provisions of the act of congress entitled '‘An act for the 
relief of the inhabitants of cities and towns upon the public lands," ap
proved March 2, 1867, and acts amendatory thereof and supplementary 
thereto, it shall be the duty of such corporate authorities or judge, as 
the case may be, to dispose of and convey the title to such land, or to the 
several blocks, lots, parcels or shares thereof, to the persons entitled 
thereto, who shall be ascertained as hereinafter prescribed.

(C. L. 17, § 6121.)

Form er law.
Under this "Tow nsitc Law” as it  was 

when first cnucteil, the proceedings were 
before the probate judge and not the 
district court. In many respects, how
ever, the form er law is identical with 
the present section. See RogerB v. 
Thompson, 9  U. 46, 33 P. 234. 
Compsrable provisions.

Cal. (ion. Laws. Act 5046a, § 1 (in case 
of town lands mentioned in act o f con
gress entitled “An art for the relief of 
the inhabitants o f cities anil towns upon 
the public lands," approved March 2, 
1867, grants or deeds are hereby con
firmed, as  though certain nets regard

ing “city  of Plnecrvillc" had never been 
enacted ); § 4 (all cities, towns, and theii 
corporate authorities to be bound by

Krevisions of act o f congress approved 
larch 24, 1868).
Idaho Code, §60-701 (duty of corpo

rate authorities o f city or incorporated 
town, or of probate judge of county in 
which is situated any unincorporated 
town, to enter a t  proper land office of 
United Slates such quantity of land as 
inhabitants of such city or town may be 
entitled to c la im ); §56 -702  (pertaining 
to conveyances, hy corporate authorities 
or judge, to persons entitled thereto).

Mont. Rev. Codes, § 6310 (duty ol 
city or town council to enter a t propel

[360]
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land office of United States such quan
tity  of Inml ns inhabitants m ay be en
titled to claim ); 1 5331 (sim ilar duty 
entailed upon judge of district court of 
county, on behalf of inhabitants o f un
incorporated town).

C rnss-referrnces.
Validating nets generally, 78-4.

1. E ntry by mayor.
I f  the mayor of a  city  m akes the 

entry, he in a trustee. P ratt v. Young, 
1 U. 347, afTM 99 U. S . €19, 26 L.  Ed. 
44C.
Decisions from other Jurisdictions.
—  California.

Town board of trustees was a mere 
trustee for the occupants, and by term s 
o f  net o f congress, entitled “An act for 
the relief of the inhabitants o f  cities 
and towns" passed March 2, 1867, were 
to execute their trust under such regu
lations ns might be prescribed by the 
legislature, the net o f congress provid
ing th a t corporate authorities m ight en
ter  the hinds “in trust for the several 
use am) benefit of the occupants thereof, 
according to their respective in terests.” 
Cerf v. Pflrging, 94 Cnl. 131, 29 P . 417.

Rights of bona fide occupants could 
not he affected by terms o f statutes hav
ing reference to making o f survey or 
map o f town; and, as Rtatcd in earlier 
case o f  Alemany v. City of Petalum a, 
38 Cal. 653, “The map which they were 
authorised to make was a map repre
senting the existing streets, alleys, and 
squares. and such others as the occu-

Bants of the property m ight consent to.
ut it  was not within the contemplation 

of the act that the persons gettin g up a 
map o f an existing town m ight wholly 
disregard the former plan, lay out new 
streets, alleys, and squares, upon prop
erty before then devoted to private use, 
without the consent o f the occupants. 
Such a power, in the hands o f a  few 
persons proceeding to secure the benefits 
of the act o f Ju ly  1, 18G4, to  an already 
existing town, would have been liable 
to the grossest abuses, and destructive 
of ihe private rights which the a c t was 
mninlv designed to foster.” Gervasoni 
v. City of Petaluma, 189 Cal. 306, 208 P. 
120.

Although filing of declaratory state
ment is not necessary to location of 
townsite, it is proper, under a c t o f con
gress of 1867, to take th at course as 
the initial step for making a  townsite 
entry in preference over the m aking of

n cash entry as the first step looking to 
the pre-emption of landB fo r  such a 
purpose; and, although the declaratory 
statem ent may not be an actual entry 
in the same sense th at a  cash  entry Is, 
nml, although to effectually serve pur
pose for whieh it is intended, i t  must be 
kept ulive by following i t  up within 
proper tim e, ufter it  has been filed, by 
other steps essential under the law to 
the establishment o f n townsite, yet the 
effeet o f such filing is, even if  not as 
ngainst the government, certainly as 
against the claims of others, to  vest in  
those who are  actual or bona fide set
tlors upon and occupants of portions of 
such lands a t  tim e of filing of such 
statem ent an inceptive righ t to the por
tions so settled upon and occupied. 
Placer County v. Lake Tahoe Railway 
& Transportation Co., 58 Cal. App. 764, 
299 P . 900.

Occupants possessed certain rights In 
and to the lots occupied by them before 
the entry, and the only authority the 
surveyor had was to pint the town in 
conformity to the use and occupancy of 
the lo ts und blocks; the plat must be 
made for the benefit und use o f the oe- 
cupuntB; the surveyor's power was 
limited; he had no authority to estab
lish streets through and over buildings, 
nor to cut off any portions or parts o f 
buildings for that purpose. Scully v. 
Squier. 13 Idaho 417, 90 P. 673, 30 L . 
R. A. (N . S .)  183.

—  Montana.
Regulations of local legislature as to  

disposition of lots could not enlarge or 
diminish the rights or in terests of oc
cupants of the lots. Parchcr v. Ashby, 
6 Mont. OH, 1 P. 204, a ff’d 119 U. S, 
520, 30 L. Kd. 409, 7 S. C t. 308.

Probate judge became trustee of oc
cupants for all th eir in terest or right 
in or pertaining to the lo ta; ac t o f con
gress. authorizing conveyance to pro
bate judge in tru st for use and benefit 
o f occupants of the lots according to 
their respective rights and interests, 
was a grant, and carried with it  every
thing necessary and requisite to  make 
it operative; ull powers or probate judge, 
as trustee, arc exhausted when he has 
conveyed to occupants th eir lots ac
cording to their several rights and in
terests. Parchcr v. Ashby, 6 Mont, 68, 
1 P. 204, nff’d 119 U. S. 626, 30 L. Ed. 
-109. 7 S. Ct. 308.

94-0-2 . Notice of Entry.
Within thirty days after the entry of any such lands the corporate 

authorities or judge entering the .same shall give public notice of the 
entry in at least five public places within such city or town, and shall 
publish the notice in some newspaper printed and published in this
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state and having a general circulation in such city or town. The notice 
shall be published once a week for at least three successive months, and 
shall contain an accurate description of the lands so entered as stated 
in the certificate of entry or the duplicntc receipt received from the offi
cer of the land office. (C. L. 17, § 6122.)
History.

This suction is much like that appear
ing in Act o f February 17. 1RC9 (2 Comp. 
Lbwb 1888, p. 1441, §2816 ). W est v. 
Chili), 8 U . 228, 228, 30 P. 766. And it 
is alm ost identical with R, S. 1808, 
§2702 ; Comp. Laws 1007, §2702.

Comparable provisions.
Idaho Code, §66 -703  (a t any time 

a fter  entry of Buch lands, and before 
three months from  date of receipt of

patent therefor, corporate authorities or 
judge must give public notice of entry 
by posting notice in a t  least three public 
places, and by publication in newspaper).

I. Notice.
Section contemplates giving of no

tice, not within 30 days a fter  applica
tion for entry is made, but only within 
lift duvs a fter  final certificate of entry 
is issued. Holland v. Buchanan, 19 U.
I I .  r.ii P. 561.

94-0-3 . Claims to Lots to Be Filed—Time and Place.
Every person claiming any lot or parcel of such land shall, within six 

months after the first publication of the notice, in person or by his agent 
or attorney, sign a statement in writing containing an accurate descrip
tion of the particular lot or parcel of land in which he claims to have an 
interest and the specific right, interest or estate therein w’hich he claims 
to be entitled to receive, and he shall deliver the same to the clerk of the 
district court of the county in which such city or town is situated. 
Such clerk shall enter the statements in a book to be kept for that pur
pose, and shall file and preserve them in his office, noting the day of fil
ing. The filing of each statement shall be considered notice to all 
persons claiming any interest in the lands described therein of the claim 
of the party filing the same, and any person failing to make and deliver 
a statement within the tftne limited in this section shall be forever 
barred of the right of claiming or recovering such land, or any interest 
or estate therein or in any part thereof, in any court; provided, that 
when good cause is shown why such statement could not be filed within 
the time herein specified the judge may extend the time, not exceeding 
one year from the first publication of such notice. (C. L. 17, § 6123.)
History.

This section is alm ost a counterpart of 
section appearing in Act o f February 17, 
1869 <2 Comp. Laws 1888, p. 144. § 2817). 
W est v. Child, 8  U. 223, 228, 30 P. 765. 
It  is in many respects identical with 
R. S . 1898, §2703 ; Comp. Laws 1907, 
§ 2703.

Comparable provisions.
Idaho Code, § 66-704 (claimants must, 

within 60 days a fter  first publication of 
notice, sign statem ent in w riting anil 
deliver sam e to corporate authorities or 
judge; persons failin g to sign and de
liver such statem ent, within time speci
fied, arc, as  against any claim ant, for
ever barred the right o f claiming or 
recovering such lands or interest there
in).

Mont. Rev. Codes, §6318  (verified affi
davit o f claim m ust be presented to 
council within six months a fter  plat has 
been filed in ollicc o f county clerk).

1. Statem ent in writing.
When statem ent is signed by attorney 

in fact in his own name without dis
closing his principal, it  is proper to allow 
statem ent to be amended to accord with 
fact, provided adverse claim ants are  not 
in any manner prejudiced by amend
ment. Clark v. Kirby, 18 U. 258, 66 P. 
372.

Statem ent must he treated by court 
ns complaint, and m aterial facts may be 
denied and issues tried. Clurk V. Kirby, 
18 U. 258. 65 P. 372.

Failure to deliver the statem ent within 
the time specified in th is section is an
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absolute bar to recovery o f the sam e. 
Heirs and remaindermen have no supe
rior rights to other*. and m ust suffer 
for negligence of life tenant. Drake 
v. Reggel, 10 U. 376, 37 P, 583.

Unless statem ent is filed as required 
by this section, claimants would be p re
cluded from claiming or recovering the 
land in question under any right or title  
existing a t time when Ruch statem ents 
should have been filed. And statute con
tains no express exception aB to persons 
under disabilities, anil, of course, no 
such exception can be ingrafted on it 
by construction. Furtherm ore, where a 
right vests in u class as such, the action 
or Inches of the members of the class in 
being binds those yet unhom. Drake 
v. Reggel. 10 U. 376, 383. 37 P. 583.

Under this section it will be presumed 
that court properly allowed the filing, 
and th a t sufficient cuusc was shown, 
where application was indorsed: "B y

permission cause considered sufficient.*1 
Kinney v. Lewis, 2 U. 612, applying 
Comp. Lawa 1876, g 1168, whose proviso 
is identical with th at of th is  section.

2. Adverse claim.
Claim to incorporeal right, such as 

casement, held not adverse claim within 
meaning of form er statute and not re
quired to be set up for adjudication by 
probate court. Clawson v. Wallace, 16 
U. 300, 52 P . S>.

3. Equitable right.
Occupant in possession may sell and 

transfer his equitable right to lot under 
townsite en try  before patent. Clawson 
v. W allace. 16 U. 300. 52 P . 9. However, 
the word “occupant" no longer appears 
in th is section. See Hussey v. Smith, 
1 U . 129. revM 99 U. S . 20, 26 L. Ed. 
314; Cooke v. Young, 2  U. 254.

94-0-4 . Adverse Claims—Determination.
If at the expiration of six months after the first publication of such 

notice it shall be found by the statements filed that there are adverse 
claimants to any lot or parcel of land, it shall be the duty of the district 
judge, taking up each case in the order of tiling, to cause notice to be 
served upon the claimants thereto, or their agents or attorneys, to ap
pear before the district court and prosecute their claims upon a day to 
be appointed by the court, not less than five nor more than thirty days 
from the service of such notice. The statements filed as aforesaid shall 
stand in the place of pleadings, and an issue may be made thereon. On 
the day set for the hearing the court shall proceed to hear the evidence 
adduced in support of the allegations of the parties and shall decide 
according to the justice of the case. (C. L. 17, § 6125.)

This section is in many respects iden
tical with section appearing in A ct of 
February 17. 1869 (2 Comp. Laws 188R, 
p. 144, §28 1 7 ), W est v, Child, 8 U. 
223, 228, 30 P. 756. I t  is practically 
identical with R. S. 1898, g2704 ; Comp. 
Laws 1907, g 2704.

Comparable provisions.
Idaho Code, § 66-711 (in  case there 

arc adverse claim ants, either party may 
bring suit against adverse claim ant in 
diatrict court; no judge of d istrict court 
who has been adverse claim ant, directly 
or indirectly, or who is party to action 
brought to determine right to convey
ance o f  any portion o f lands within such 
town, may entertain, hear or determine 
action).

1. Operation and effect of section.
This proceeding before the district 

court and his decision must be regarded

ns having the effect o f a  judgment. 
Rogers v. Thompson, 9 U. 46, 33 P. 234.

Under th is  section the court’s ad
judication h as the force and effect o f a 
judgment, which cannot be collaterally 
attacked on the ground th a t the person 
not presenting his claim was ignorant 
of his rights. Rogers v. Thompson, 9 
U. 40, 33 P. 234.

2. Pleadings.
Complaint in Action by child of orig

inal occupant of part o f  townsite, a fter 
death of original occupant, fo r  relief, 
must allege that widow and children of 
deceased occupant had continued their 
occupancy up to time of entry of lands 
in townsite by municipal authorities. 
W est v. Child, 8  U . 223, 30 P. 756. 
And see W est v. Utah N at. Bank, 8 
l ’. 374. 31 P . 987.

Application may be amended. In re 
Fau st, 1 U . 197.
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94-4-5 . Proof of Claims When No Adverse Claim Advanced.
A fter the expiration of the six months for filing statements, if there 

are no adverse claimants, the court, taking up the cases in the order 
of filing, shall cause a summons to be issued and served upon each party 
filing a statement, or his agent, requiring him to appear before the court 
upon a day designated, not less than three nor more than ten dnys from 
the service of such summons and make proof of his stutemont.

(C. L. 17. §6126.)
History.

T)iis section is much like the first pnrt 
of section 2819 of 2 Comp. Law * 1907, 
p. 148. anti is nlmost identical with R. 
S. 1898, $ 2705; Comp. Luws 1907, 
$ 2705.

1. Operation and effect of section.
This proeeeitinR before the district 

judge and his decision must be regarded 
us having the effect of a  judgment. 
Rogers v. Thompson, 9  U. 40, 33 P. 
2:<4.

94-0-6. Conveyance and Deed to Proper Cloimant.
Where the entry of the townsite shall have been made by the district 

judge the conveyance shall be made by him in accordance with the judg
ment entered. Where the corporate authorities shall have made the 
entry the court shall certify its judgment to the city commissioners or 
mayor of the city, or to the president of the board of trustees of the 
town, who shall accordingly make to the party claimant the proper 
deed. (C. L. 17, §6127.)
History. 1. Mayor’s Heed.

This section is practically identical The mayor’s deed, executed under the 
with R. S . 1898, $ 2706; Comp. Luws authority of this section, need not he 
1907, § 2706. witnessed. Townsend v. Hooper. 2 U.

648. nff'd 109 U. S . 504, 27 L. Ed. 1012, 
:: S. Ct. :I57; Kinney v. Lewis. 2 U. 512, 
517.

94- 0- 7. Id. When Judge Is Claimant.
I f  the district judge shall be a claimant of lands in any city or town 

in his county, he may file the statement required in section 94-0-3 
in the district court of an adjoining district, and a copy of the state
ment in that of his own county. The judge of the district court of the 
adjoining county shall then proceed as provided for in sections 94-0-4 
or 94-0-6, as the case may be; and he shall, moreover, give notice to 
the city commissioners or mayor of such city or the president of the 
board of trustees of such town, or, in case of an unincorporated town, to 
the justice of the peace of the precinct in which such town may be situ
ated. The court shall thereafter proceed as in other cases provided for 
in this title, and a deed to the land shall be made to the party entitled 
thereto. (C. L. 17, §6128.)

91- 0- 8. Id. When Cilv or Town Officer Is Claimant.
I f  a city commissioner or the mayor of any city or the president of 

the board of trustees of any town shall be a claimant of lands in such 
city or town, the recorder or the clerk thereof, as the case may be. shall, 
upon the certificate of the district court mnde as in the case of other 
claimants, execute a deed of conveyance to such claimant for the land." 
finnlly adjudged to him by the court. (C. L. 17, § 6130.)
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94-0-9. Change of Venue.
A change of venue as in action* at law shall be allowed in all cases 

nrising under this title. (C. L. 17, §6131.)
CroHR-refcrcnccs.

Change of venue, 104-4.

94-0-10. Statement of Expenses.
Within thirty days after the expiration of the six months prescribed 

in section 94-0-3  for riling statements the corporate authorities, or 
the judge, and the board of county commissioners shall render in writ
ing a true account of all moneys expended in the acquisition of the title 
to the land and in the administration or execution of the trust up to 
that time, including purchase money, necessary traveling expenses, and 
the costs for posting and publishing notices. Such account shall be riled 
in the office of the clerk of the district court of the county in which such 
city or town may be situated, and shall during ordinary business hours 
be open for inspection to all persons interested. (C. L. 17, § 6132.)

91-0-11. Payment—To He Made Before Conveyance.
Before the corporate authorities or judge shall be required to execute, 

acknowledge or deliver any deed of conveyance to any person adjudged 
to be entitled thereto such person shall pay or tender to the city com
missioners, the mayor, the president of the board of trustees or the 
judge, as the case may be, the sum of money chargeable on the land to 
be conveyed by such deed. To ascertain the sum chargeable, streets 
and public grounds must be deducted from all the land entered, and then 
such sum shall be the proportionate costs of the land conveyed and the 
proportionate expenses thereof, with interest together with a reasonable 
charge for the preparation, execution and acknowledgment of the deed.

(C. L. 17, § 6133.)

91-0-12. Id. Within Six Months— Lien for Nonpayment—Sale (o Sat
isfy.

Full payment for land shall be made to the district judge, the city 
commissioners, the mayor or the president of the board of trustees, as 
the case may be, within six months after the certificate is issued to the 
claimant. In case of nonpayment within the time herein specified, the 
amount due shall be doomed a judgment lien upon the land claimed, and 
the judge, the city commissioners, the mayor or the president of the 
board of trustees, as the case may be, shall proceed to sell it by sheriff’s 
sale in the same manner as land is sold under execution, subject, how
ever, to redemption as provided by law. (C. L. 17, §6134.)

Cross-references.
Execution stiles, 10-t—:»7—1H.

94-0-13. Errors in Measurement Not to Invalidate Proceedings.
Errors in measurement or computation shall not invalidate any pro

ceedings under this title. (C. L. 17, § 6135.)
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94-0-14. Death of Officer—Authority to Complete Trust Vests in Sue* 
cessor.

In case of death or disability of the district judge, the city commis
sioners, the mayor or the president of the board of trustees before the 
complete execution of the trust, the same shall vest in their successors 
in office. (C. L. 17, §6136.)

94-0-15. Disposition of Unclaimed Lands.
I f  there shall remain any unclaimed lands within such city or town 

after the expiration of six months from the publication of the notice 
provided for in section 94-0-2 , the city commissioners, the mayor or 
the president of the board of trustees, in cases where lands have been 
entered for a municipal corporation, or the district judge, in cases 
where lands have been entered in trust by him, shall cause the same to 
be surveyed and platted into suitable blocks, lots, streets and alleys. A 
certified plat of such surveyed lands shall be filed for record in the of
fice of the county recorder of the county. (C. L . 17, §§ 6137, 6139.)
H istory. 1888 § 2824, and is in many respects

This was formerly laws o f Utah, idcnticul therewith, and with R . S. 
approved February 17, 18G9, § 1 0  (Sea- 1898, §2716 ; Comp. Laws 1907, §2719. 
sion La w s , 1869, p. 6 ), 2  Comp. Laws

94-0-16. Id.
The city commissioners, the mayor, the president of the board of trus

tees or district judge may sell or cause to be sold such blocks or lots 
at public auction to the highest bidder for cash, after public notice of 
the time and place of such sale published at least forty days in some 
newspaper published in the county, if there is any, otherwise in a news
paper having general circulation in the county. I f  any of such lands 
remain unsold for want of a bidder, the city commissioners, the mayor, 
the president of the board of trustees or district judge may sell or 
cause the same to be sold at public or private sale, on such terms as 
may be deemed for the best interest of the city or town; provided, that 
none of such lands shall be sold for less than $5 per acre.

(C. L. 17, §§ 6137, 6138.)
1. Remedies. may go into equity anil assert his rights.

Anyone claiming to have been un- Linck v. S a lt Ia kc  City, 6  U. 109, 21 
justly or unfairly treated by the m anner P . 469. 
in which th is section was administered

94-0-17. Reservation of Lands for Public Uses.
Lots or parcels of land necessary for streets, public squares, parks, 

schoolhouses, hospitals, asylums, fire engine and hose houses, pest- 
houses, state or other public buildings, or public use, may be reserved 
by the city commissioners, the mayor, the president of the board of trus
tees or the district judge, as the case may be; and he may execute and 
deliver to the proper party a deed for any property set aside for such 
purposes. (C. L. 17, § 6139.)

94—( -̂18. Disposition of Proceeds of Sales.
All moneys arising from the sale of lands, after deducting the costs 

and charges of such sales, shall be paid into the city or town treasury
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in cases where such lands have been entered in trust by corporate au- 
thoritv, or into the county treasury in cases where such lands have been 
entered in trust by the district judge; and the same shall be set apart 
and applied by the city commissioners or city council, or by the board 
of trustees of an incorporated town, or by the board of county commis
sioners in case of an unincorporated town, for the improvement of 
public squares and streets, the construction of sewers or procuring a 
supply of water for the use and benefit o f the inhabitants of the city or 
town. (C. L. 17, §6140.)

94-0-19. Possession for Ten Years Entitles Claimant to Deed.
Whenever any lot, piece or parcel of land shall have passed from the 

United States to the district judge of any county in this state or to the 
probate judge of any county in the late territory of Utah, under nnd by 
virtue of the provisions of an act of congress entitled "An act for the re
lief o f the inhabitants of cities and towns upon the public lands,” ap
proved March 2, 1867, or any amendments thereto, and there is no 
record of any conveyance from such judge or his successor in office to 
the claimants thereof, any person, who by himself or by or through his 
predecessors in interest shall have had continuous and exclusive posses
sion of such lot, piece or parcel of land for the period of ten years 
before the filing of the petition hereinafter mentioned and who shall 
have paid the taxes thereon during said time, shall be deemed the right
ful owner of such land, and it shall be conclusively presumed that he 
has complied with all of the provisions of law for obtaining title 
thereto; and such person may at any time apply to the judge of the dis
trict court of the county wherein said land may be situated for a con
veyance of the legal title to such land to him, and such judge of the 
district court is hereby vested with power and authority to execute such 
conveyance and carry out the trust, and he shall execute a conveyance 
to such person of such lot, piece or parcel of land without any expense 
to such person, except the ordinary costs of court. Such conveyance, 
when so executed by any judge of the district court, shall pass to such 
person all the right, title and interest so held in trust to such lot, piece 
or parcel of land to all intents and purposes and with the same effect as 
if a proper conveyance had been executed after proper proceedings in 
the manner provided by law. (C. L. 17, § 6141.)
1. When interests o f occupants attach. 

Under the act o f congress o f  M arch 2,
1867 (14 Stat. 641 ), the interests of 
the occupants attach  simultaneously with 
the making of a  townsite entry, and no 
person who may have occupied land on 
the townsite previous thereto, or may 
occupy such lands thereafter, but who 
wbb not a  settler and occupant a t the 
time of th e entry, is a  beneficiary under 
the act, nor can such person derive any 
benefit directly by reason o f the entry. 
LockwiU v. Larson, 16 U. 275, 62 P. 
279. 2

2. Townsite entry under act of eon-
greas.

By the term “entry, under the act, is 
meant the filing of an application by

the proper officer with the register ol 
the land office, and proof showing the 
performance o f  the statutory conditions 
respecting the settlem ent and occupancy 
of the land as a townsite. Lockwitz v. 
Larson. 16 U. 275. 62 P. 279.

No delay on the part of the govern
ment in allowing the entry can afreet the 
rights of those who were bona fide 
occupants a t  the time o f filing the ap
plication and proof, or o f those claim
ing through such occupants, provided 
the en try is ultim ately made on the 
proof submitted with the application 
Lockwitz v. Larson, 16 U. 276, 62 P. 279
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TRADE-MARKS, TRADE NAMES AND TRADE DEVICES *
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9 5 -1 -2 . Claim to Ownership— Filing;

and Publication— Fee.
9 5 -1 -3 . Id. On Containers in D istri

bution of Product.
9 5 -1 -4 . Record of Claims to Owner
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9 5 -  1-5, Sim ilarity  Apt to Cause Con
fusion— Claim to He Denied.

9 6 -  1-G. R igh t of Property in— T rans
fer— W rongful Use; In jun c
tion, Damages.

D5-1-7. W rongful Use— Penalty.

’ History of art. This chapter was R. S . 1898, T itle  70, p. 014 ; Comp. Laws 
1907, Title 93, p. 927.

95-1-1 . DeAnilions.
"Trade-mark,” “trade name” or "trade device” as used in this title 

includes every description of word, letter, device, emblem, stamp, im
print, brand, printed ticket, label or wrapper usually affixed by any pro
ducer, mechanic, manufacturer, druggist, merchant or tradesman, or 
association or union whether incorporated or unincorporated, to denote 
any goods to be imported, manufactured, produced, compounded or sold 
by him or by such association or union, other than a name, word or ex
pression generally denoting goods to be of some particular class or 
description. (C. L. 17, §6145.)
Comparable provisions.

Cel. Bus. and Prof. Code, § 14229, 
added to the Code by laws o f 1941 (de
fining “trade-m ark” as herein, except 
th a t following bracketed worth and 
phrases arc omitted: “ • • * usually 
affixed by any [producer], mechanic 
* * *  or tradesman [or association or 
union whether incorporated or unin
corporated], to denote any goods * * * 
compounded or sold by him” ; the re
m ainder o f the section, as worded 
herein, is also omitted, and in lieu 
thereof, the C alifornia provision con
cludes as follows: “and also any name or 
names, marks nr devices, branded, 
stamped, engraved, etched, blown, or 
otherwise attached or produced upon

any cask , keg, bottle, vessel, siphon, 
can, case, or other package, used by any 
tncehunic, m anufacturer, druggist, mer
chant, or tradesm an, to hold, contain or 
inclose the goods so imported, manu
factured, produced, compounded or sold 
by him” ).

Idaho Code, § 1 7 -3717 , Mont, Rev. 
Codes, § 11202 (these sections o f the Pcnul Codes define “trade-mark” as 
herein, except th a t following bracketed 
words and phrases are  omitted: “ * • • 
affixed by any [producer], mechanic 
• • • or tradesman [or association or 
union whether incorporated or unincorpo
rated] to denote * *  * sold by him 
[or by such association or union] other 
than a name, word • • * ” ) ;  Idaho
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CoiIp , § 43-501 (Ihia provision of the 
(tciKTnl L iwh di'clurt's thut it  is un
lawful to rounti'rfcit or imitute label, 
Unde-mark, term, design, device or form 
of advertisement adopted or used by any 
person, or nxsociution or union o f work
ingmen) ; Mont. Rev. Code*, § 428G (de
fines “trade-mark” as defined in section 
11202; however, to this provision there 
is added the following pnrnse: “or the 
designation or name for any m ill, hotel, 
factory, or other business”) ;  Mont. Rev. 
Codes. § 11204 (provision of Penal Code 
prohibiting counterfeiting or imitation of 
label, trade-mark, or form  of ndvertise- 
ment adopted by uny person, association 
or union o f workingmen).

Iowa Code 1 939, $ 98(57 (label, trade- 
mnrk or form o f advertisement must be 
of distinctive chuructor and not o f identi
cal form or in any near resemblance to 
any label, trnde-innrk. or form of adver
tisement previously hied for record in 
office of secretary of s ta te ) ; §9878  (au
thorizing state manufacturers' associa
tion to ndopt label or trade-mark bearing 
words “Made in Iowa,” together with 
other Appropriate design or inscription; 
such label or trade-mark may be regis
tered in office of secretary o f  s ta te ) ; 
§ 98R1 (association’s board of awards 
grants to m anufacturers the right to 
use said label or trade-mark).

C ross-references.
Criminal provisions relating to  trade

marks, 10-1-34, 10.1-50; fa ir  trad e nnd 
unfair trndo practices relating to, lfiA - 
3, lf>A-4; commercial feeding studs, 
3-H-fl; signing instrument in trnde name, 
(51 —1 —It). I.

I .  Number of telephone company's 
“trouble department.”

Where telephone company had estab
lished for convenience of putrons de
partment designated as “Trouble De
partment,” and assigned number 888 for 
such department, it could not enjoin 
competition which subsequently entered 
telephone business from using snme 
number for its trouble department on

ground of unfuir competition or that 
such number was trade-mark or trade 
name. Rocky Mountain Bell Tel. Co. v. 
I ’ Uth Independent Tel. Co., 31 U. 377, 
88 P. 20, 8 I.. R. A. (N. S .)  116.1. 

Decisions from other jurisdictions.
—  California.

Although u person may confer rights 
by consent upon another to  use his per
sonal immc us » Iradc-iuurk, ordinarily 
personal mimes may not become trade
m arks liot-aase. us between persons of 
the same nr sim ilar names, each has 
an equal right to use his own name in 
his own business; the right to  consent to 
the use of a personal name by another 
parly as n trade-mark is in conflict with 
the principle that trude-marks become 
property rights which are necessarily 
exclusive in their nature. Ida May Co
lne. v. Ensign, 20 Cal. App. 2d 359, 60 
P.2d 727.

(icncric term s and words descriptive 
o f place arc not subject to exclusive 
appropriation. Academy o f  Motion Pic
ture A rts nnd Sciences v. Benson, IS 
Cnl. 2d 085, 104 P.2d 050.

A trade-mark is an arbitrary, distinc
tive name, symbol or device to indicate 
or uuthenticRte the origin o f  the product 
to which it is attached. Surtor v. Scha- 
den. 125 Iowa 090. 101 N. W . 611.

A valid trade-mark must, cither hy 
itse lf or by association, point distinc
tively to the origin or ownership o f  the 
article to  which it is applied or to  the

farticu lar business carried on under it. 
nwa Auto Market v. Auto Murket & 
Exchange, 197 Iowa 420, 197 N. W, .121.

Trade name ordinarily in name, sign 
nr symbol used to designate goods manu
factured or sold, or place o f business of 
m anufacturer or dealer in such goods, 
but is net limited to use in connection 
with manufacture or sale of some par
ticu lar article, but may serve as a pro
tection to other lines of business. Iowa 
Auto Market v. Auto M arket & E x 
change, 197 Iowa 420, 197 N. W. 321.

95-1-2. Claim to Ownership—Filin* and Publication— Fee.
Any person may adopt any trade-mark, trade name or device by filing 

in the office of the secretary of state a description thereof, with an 
affidavit attached thereto setting forth that affiant, or the corporation, 
firm or association of which he is an officer or member, is the exclu
sive owner of such trade-mark, trade name or device, and causing a copy 
of such description and affidavit to be published once a week for two 
successive weeks in a weekly or daily newspaper published and having 
general circulation in this state, and by filing proof of such publication 
in the office of the secretary of state. The fee of the secretary of state 
for filing such description and affidavit shall be $S.

(C. L. 17, §§6146, 6147.)
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Comparable provisions.
Cal. Bus. and Prof. Code, § 14230 (any

ferson may register any trade-mark used 
y him in C alifornia by filing claim to it 
with secretary o f sta te ).

Idaho Code. § 43-603 (label, trade
m ark. term , design, device or form of 
advertisement may be filed for record 
in office o f sueretarv of state).

Iowa Code 1030, §0367 (label, trad e
mark or form of advertisement may be

filed for record in office of secretary of 
stu te).

Mont. Rev. Codes, 8 4287 (any person 
may record trade-mark or name by filing 
with secretary o f state h is claim to same, 
with copy or description, and affidavit 
o f exclusive ownership); § 11206 (person, 
association, or union may file label, 
trade-murk, or form o f  advertisement, 
for record, in office of secretary o f state).

95-1-3. Id. On Containers in Distribution of Product.
Any person engaged in manufacturing, preparing, packing, canning, 

bottling, handling, selling or distributing any article of food or com
merce which is distributed or sold in containers or carriers bearing or 
having impressed or produced thereon the name of such person or a 
trade name or device used by him in such business may adopt such 
name, trade name or device by filing in the office of the secretary of 
state a statement sworn to by such person ( i f  an association by a mem
ber thereof, and if  a corporation by its president, secretary or man
ager), setting forth that such name, trade name or device (giving a 
copy or description thereof) is in use by such person, and specifying the 
nature of the business within this state in which it is used, and claiming 
such name, trade name or device as the name, trade name or device 
under which goods or merchandise, manufactured, prepared, packed, 
canned, bottled, handled, sold or distributed by him is or is to be so 
manufactured, prepared, packed, canned, bottled, sold or distributed. 
A copy of such statement shall be published once a week for two suc
cessive weeks in a daily or weekly newspaper of general circulation 
published in this state, and proof of the publication thereof shall be 
filed in the office of the secretary of state. Three dollars shall be 
charged bv the secretary of state for filing such statement.

(C. L. 17, §6150.)

Right o f  producer or distributor to 
protection against use of his containers.
60 A. L. R. 285.

95-1-4 . Record of Claims to Ownership.
The secretary of state must keep for public examination a record of 

the claims to all trade-marks, trade names and devices filed in his of
fice, with the date when filed and the name of the claimant.

(C. L . 17, §6147.)
95_ 1_5. Similarity Apt to Cause Confusion—Claim to Re Denied.

The secretary of state shall refuse to file a claim to any trade-mark, 
trade name or device which is a duplicate of any trade-mark, trade 
name or device specified in any statement or description then on file 
in his office, and he shall not receive for filing any claim to any trade
mark, trade name or device which is so similar to any trade-mark, trade 
name or device contained in any description or statement then on file 
as would likely mislead the public. (L. 31, p. 17, § 3 .)
Comparable provisions.

Cal. Bus. and Prof. Code, § 14244 
(sim ilar ns to trade-m ark).
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95-1-6. Right of Property in—Transfer—Wrongful Use; Injunction, 
Damages.

Any person who has first adopted and used a trade-mark, trade name 
or device, whether within or beyond the limits of this state, is its 
original owner. Such ownership may be transferred in the same man
ner as personal property and is entitled to the same protection. Any 
court of competent jurisdiction may restrain by injunction and award 
dnmagcs for any use of trade-marks, trade names or devices in violation 
of this chapter. (C. L. 17, §6148.)

Comparable provlsionx.
Cnl. Hus. nnil Prof. Code, §§ 14400, 

14401 anil 14102 (sim ilar ns to "trade 
mime” ) ;  §§ 14270, 14272 and 14200
(sim ilar as to "trade-m ark” ).

Iowh Code 102!), § 0871 (proceeding 
mny l>e hail to enjoin manufacture, use, 
display, or sale of counterfeits or irnitu- 
lions of adopted label, trade-mark or 
form o f advertisement).

Decisions from other jurisdictions.
—  California.

Tin* reviewing court, on plaintiff’s  up- 
peat, reversed judgment which had boon 
i ntered l'V trial court on findings made 
in defendant's favor, the said appellate 
i-ourl pointing nut thut, ns one looked 
upon the ini's containing cooking fat 
parked by the respective parties, the first 
impression derived was th a t they hore 
labels o f one munnfncturrr varying in 
rolor only, the court therewith enumerat
ing various indicia of sim ilarity or 
identity, such as the ja rs  being identical 
in sim*. labels being of substantially 
siuue size, all lines and dimensions there
on being exactly the same except as 
otherwise pointed out, expressions con
tained on the labels being in Yiddish, 
in blue and red respectively, and being 
identical when translated, and the words 
"N y afn l” and “N’ufut” appearing written 
across the middle o f the respective labels 
on rectangles, the ends of which were 
bent Imi-kwnrds. I. Rokcuch & Sons, 
Inc. v. Kubetx, 10 Cal. App. 2d 637, 62 
l ’.2rl 5fi7.

Plaintiff stated a cruise of action which, 
if supported by proof, would entitle it 
to the relief sought, or which would re
quire defendant, doing business as “The 
Hollywood Motion Picture Academy,” to 
alter her trade name hy some designation 
railing attention to the limited scope of 
her school in order to prevent confusion 
with the institution or society repre

sented by ptuinliff; and, although case 
at bar was novel, it did not follow that 
plaintiff m ight not be entitled to some 
relief, plaintiff depending, not upon de
ceptive use o f a trade-mark, but on a l
legedly deceptive and injurious use of 
whut might be designated as a trade 
name, and seeking to have the secondary 
meaning, which it had built up, protected 
from cncrnuchmcnts and deceptive use 
by defendant, to plaintiff's injury. Acad
emy of Motion Picture A rts and Sciences 
v. Benson, 16 Cnl.2d C86, 104 P.2d 660.

In order to authorize the interference 
of chancery, it  is not necessary that the 
trade-mark should be copied with the 
fullest accuracy; the use of an imitation 
which is calculated to deceive and which 
■nay be taken for the original will he 
restrained, though it varies from the 
original in some particulars. Shaver v. 
Shaver. 64 Iowa 208, 0  S .  W. 188, 37 
Am. Rep. 194.

The courts recognize th e right of own
ers o f trade-m arks or trade names to 
protect them against piracy, regardless 
o f the residence of such owners. Atlas 
Assur. Co., Ltd. v. A tlas Ins. Co., 138 
Iowa 228. 112 N. W . 232, 114 N. W. 009, 
16 L. R. A. (N. S .)  G26, 128 Am. St. 
Rep. 189.

Even where the name, symbol or de
vice used is not one that can be protected 
us a trade name or m ark, equity will 
protect one in the use o f  it  where it 
has, by tong use, obtained a secondary 
meaning as designating th e goods o f one 
particular person, and where by the use 
of it. the public has come to know his 
goods by that name or symbol. Motor 
Accessories Mfg. Co. v. Marshalltown 
Motor M aterial M fg. Co., 167 Iowa 202, 
149 N. W. 184.

95-1-7. Wrongful Use— Penally.
I t  shall be unlawful for any person to adopt or use any trade-mark, 

trade name or device, claim to which has already been filed in accord
ance with this title, or before March 6 ,1931, as provided by Chapter 2, 
Title 109, Compiled Laws of Utah, 1917, or as provided by Section 8452,
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Compiled Laws of Utah, 1917; or to deface or remove any such trade
mark, trade name or device. (C. L. 17, § 6152.)

CHAPTER 2

NAMING, MARKING OR BRANDING CONTAINERS, 
RECEPTACLES, EQUIPMENT OR SUPPLIES

9 5 -2 -1 .

0 5 -  2-2 .

0 6 -  2-3 . 

9 5 -2 -4 .

05-2 -7. 
9 6 -2 -fl.

Clsim to Ownership— Piling 
and Publication— Fee.

Character o f Name, Brand or 
Device Subject to Adoption.

Unlawful Adoption or Use by 
One Not Owner.

Unlawful Use o f Marked 
Containers —  D efacing or 
Removing Marks.

Record of Claims to Owner-

Sim ilarity Apt to Cause Con
fusion— Claim to Re I)e-

Wrongful Use— Penalty.
Id. Trafficking in— Penalty.

96 -2 -9 . (Repented.)
9 5 -  2 -10. W rongful Use— Search and

Seizure —  Procedure A ftei 
Seizure.

96 - 2 -11 . T ransfer o f Ownership to Be
in W riting.

95 -2 -12 . Taking Security for Return 
Not n Sale.

95 -2 -13 . Certified Copies of Record, 
Evidence.

95 -2 -14 . Duties of Commissioner ol 
Agriculture.

95 - 2 -15 . Remedies Under Chapter
Cumulative.

96 - 2 -lf i. Penalty —  Omnibus Provi-

95-2-1 . Claim (o Ownership— Filing and Publication— Fee.
Any person engaged in the transportation, manufacture, packing, 

canning, bottling or selling of any product or substance may adopt a 
name, mark, brand or device to be stamped, impressed or produced upon 
any can, bottle, cask, keg, barrel, receptacle, container, carrier or box, 
or upon any equipment or supplies, owned or used by him in the han
dling or transportation of such product or substance, or in his business, 
by tiling in the office of the secretary of state a description, copy or 
facsimile of the name, mark, brand or device so used by him and a 
statement of the use to be made of any such receptacle, container, car
rier, box, equipment or supplies, and causing a copy of such description 
and statement to be published once a week for two successive weeks in 
a daily or weekly newspaper having general circulation in this state, 
and by filing proof of such publication in the office of the secretary of 
state. The fee of the secretary of state for filing such description and 
statement shall be $3. (L. 31, p. 17, § 1.)
Comparable provisions.

Cal. Bus. and Prof. Code, § 14427, 
added lo the Code by Laws of 1941 (de
scription o f name, m ark or device used 
us brand may be filed in office of county 
clerk and also in office of secretary of 
s la te ); § 1442H (description to be printed 
once ft week for three successive weeks 
in newspaper); § 14429 (words "Regis- 
lered in C alifornia,” or abbreviation 
"R eg . f n l .” must be included «s part 
of each brand).

I.luho Cod.', §3C>-fi01 (persons, com

panies and corporations engaged in trans
portation or manufacture of dairy prod
uct or ice cream , or in bottling milk 
and cream  for sale and use. may file ir 
office o f secretary of state  a description 
of name or marks used, and of the use 
to lie made of receptacles, and calls* 
same to be published for two successive 
weeks in weekly newspaper).

Mont. Rev. Codes, § 4291 (person en
gaged in manufacturing, bottling, or sell
ing seilu. mineral, or aerated wnters 
cider, ginger ule, or other aerated, non.
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intoxicating beverages, with his name or A. I.. It. notes.
other murks or devices on the recepta- Right o f producer or distributor to 
clcs, may have a trade-mark for same, protection against use of his containers, 
■is provided by statu te ). (ill A. I.. R. 286.

95-2-2 . Character of Name, llrand or Device Subject to Adoption.
The name, brand, mark or device so selected and adopted may consist 

of a name, design, mark or marks, or some particular color, used upon 
the can, bottle, cask, keg, barrel, receptacle, container, carrier, box, 
equipment or supplies, used in the business of the person filing such 
claim. (C. L. 17, § 6151.)
Comparable provisions.

Idaho Code, § 36-602 (siniilur).

95-2-3 . Unlawful Adoption or Use by One Not Owner.
I t  shall be unlawful for any person to adopt or use any name, brand, 

mark or device, claim to which has been filed and published as pro
vided herein. (C. L. 17, § 6152.)
Comparable provisions.

Idaho Code, § 36-603 (sim ilar, and ap
plicable to “uny person, company or cor
poration” ).

95-2 -4 . Unlawful Use of Marked Containers—Defacing or Removing 
Marks.

I t  shall be unlawful for any person, other than the owner thereof, 
to use, destroy or conceal or to possess with intent to deprive the owner 
of the use or possession thereof, or to have in his possession with intent, 
in violation of any statute of this state, to use, destroy, conceal, deface, 
traffic in or otherwise deal with, any can, bottle, cask, keg, barrel, 
receptacle, container, carrier, box, equipment or supplies, bearing, or 
upon which there is stamped, impressed or produced, any name, mark, 
brand or device, claim to whiah has been hied and published as provided 
by law, for any purpose whatsoever; or to deface, erase, obliterate, 
cover up or otherwise remove, destroy or conceal any such name, brand, 
mark or other device put upon such can, bottle, cask, keg, barrel, recep
tacle, container, carrier, box, equipment or supplies; provided, however, 
that nothing contained in this act shall be construed to apply to or 
reatrict the transfer or use of wooden boxes, or burlap or cotton bags 
or sacks. (C. L. 17, §§ 6153, 6154.)
History.

A b amended by L. 3!t. eh. 110, eff. May 
0, making certain change* in tex t, in
serting eluuse a fter  "use" in second line 
and adding proviso.

Comparable provisions.
O il. Bus. and Prof. Code. & 1440=1 

(huving in one's possession, or using, 
receptacle, brand, or other thing related 
to trade name o f another, with intent 
to deceive or defraud, is misdemeanor); 
§ 14404 (defacing, obliterating or remov
ing trade name with intent to defraud 
owner is misdemeanor).

Idaho Code. § 30-604 (unlawful for 
person, other than rightful owner, to  use 
reeeptuele, marked or branded aa pro
vided by statute, for any other purpose, 
or for transportation or handling of 
product other thnn designated or pro
vided for hy such branding); §36 -606  
(unlawful for person other than rightful 
owner to ilefaee or remove brand or 
mark or stamp from receptacle).

A. L  K. notes.
Right of producer or distributor to 

protection against use o f his containers, 
HO A. L. R. 285.
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95-2-5 . Record of Claims to Ownership.
The secretary of state must keep for public examination a record of 

the claims to ail names, brands, marks or devices filed in his office pur
suant hereto, with the date when filed and the name of the claimant.

(L. 31, p. 17, § 2 .)

95-2-6 . Similarity Apt to Cause Confusion—Claim to Be Denied.
The secretary of state shall refuse to file n claim to any name, brand, 

mark or device which is duplicate of any name, brand, mark or device 
then on file in his office, and he shall not receive for filing a claim to any 
name, mark, brand or device which is so similar to any name, brand, 
mark or device then on file as would likely mislead the public.

(L. 31, p. 17, § 3.)

95-2-7 . Wrongful Use—Penalty.
Every person who has in his possession or who uses, with intent to 

deceive or defraud, any receptacle, container, carrier, box, equipment or 
supplies bearing, or having stamped, impressed or produced thereon, 
the name, brand, mark or device of another, claim to which has been 
filed and published as provided in this title, or before March 6. 1931, as 
provided by Chapter 2, Title 109, Compiled Laws of Utah, 1917, or as 
provided by Section 8452, Compiled Laws of Utah, 1917, for the purpose 
of disposing of any article or substance other than that which the owner 
of such name, mark, brand or device shall have placed therein is guilty 
of a misdemeanor. (L. 31, p. 17, § 4 .)

Cross-references. A. L. R. notes.
Criminal provisions relating to trade- Right of producer or distributor to 

marks and trade names, 103-34, 103-86; protection against use of his containers, 
fa ir trad e and unfair trade practices re- on A. I,. R. 2K!>, 
lating to, IGA-3, W A -4; commercial 
feeding stuffs, 3-R-G; signing instru
ments in trade name, 61-1-19 .

95-2 -8 . Id. Trafficking in— Penalty.
Every person who knowingly sells or trafficks in any receptacle, con

tainer, carrier, box, equipment or supplies, bearing, or having stamped, 
impressed or produced thereon the name, brand, mark or device of 
another, claim to which has been filed and published as provided in this 
title, or before March 6,1931, as provided by Chapter 2, Title 109, Com
piled Laws of Utah, 1917, or as provided by Section 8462, Compiled 
Laws of Utah, 1917, with intent to defraud the owner thereof, or with
out the written consent of the owner thereof, or unless the same shall 
have been purchased from the owner thereof, is guilty of a misde
meanor. <L. 31, p, 17, § 5.)

Comparable provisions. A. L. It. notes.
Cal. Bus. and Prof. Code, § 14406 Right of producer or distributor to 

(sim ilar; word "w ilfully” used in lieu protection against use of his containers, 
o f “knowingly”) . 60 A, L. R. 28C.

95-2 -9 . (Repealed by L. 39, ch. 110, § 2, off. May 9.)
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95-2-10. Wrongful Use— Search and Seizure—Procedure After Sei
zure.

Any person mny make affidavit before u court of competent ju ris
diction that he has reason to believe, and does believe, setting forth 
the facts upon which such belief is based that any receptacle, container, 
carrier, box, equipment or supplies bearing or having stamped, im
pressed or produced thereon, the name, mark, brand or device, claim 
to which has been filed and published as provided by law, is, or are, in 
the possession of any person other than the owner thereof in violation 
of the provisions of any statute or that any such receptacle, container, 
carrier, box, equipment or supplies is, or are secreted in any place 
specified in such affidavit. The court may thereupon examine on oath 
the complainant and any witnesses that may be produced or sub
poenaed and take their depositions in writing. I f  it shall appear from 
the affidavit or from the affidavit and deposition or depositions that 
there is probable cause to believe that any such property is unlawfully 
possessed or secreted ns aforesaid, the court shall issue a search and 
seizure warrant for such property.

The warrant shall be directed generally to any peace officer of the 
state of Utah and shall require him to take such property into his 
possession and hold the same subject to the order of the court.

Any peace officer to whom such warrant is delivered shall execute 
the same in the daytime anywhere within the state; provided, that if  the 
warrant is issued out of a justice of the peace court it may not be exe
cuted outside the county in which the issuing court sits unless the 
county clerk of that county shall first endorse thereon his certificate 
that the signature affixed to the warrant is the true signature of the 
person who is duly qualified and acting as justice of the peace of the 
issuing court.

I f the officer when executing the warrant finds there is contained in 
any receptacle or other container seized by him under the warrant 
any personal property of such nature that it can be handled only in 
receptacles or containers, the officer may take such property with the 
receptacles described in the warrant and hold the same until the person 
from whose possession it was taken produces other receptacles or con
tainers to receive it and then demands its return or the officer may at 
his option furnish receptacles or containers for receiving such property 
and deliver the same to such person. In the latter case, the person to 
whom such receptacles or containers are furnished shall redeliver the 
same to the officer within forty-eight hours of his receipt thereof and 
shall be guilty of a misdemeanor for a wilful or negligent failure so 
to do.

When the officer takes the property pursuant to the warrant he shall 
give a detailed receipt therefor to the person found in possession thereof 
or if no such person is found he shall leave such receipt in the place in 
which the property is found. After taking the property into his pos
session the officer must forthwith return the warrant to the court with 
a written inventory of the property seized thereunder.
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Upon the filing of the officer’s return the court shall order him to 
hold the property seized pursuant to the warrant until otherwise or
dered by the court. The court shall thereupon give notice of a hearing 
to be held to determine the right to the possession of said property. 
Notice of said hearing shall be given by posting notice of such hearing 
at the place where said property was seized and notice shall be served 
upon the person, if known, from whose possession the property was 
taken by the officer seizing the same. Notice shall also be served upon 
the owner of said property as shown by the records of the secretary of 
state and upon such other persons as the court shall have reason to 
believe have any interest in the seized property.

At the hearing any person appearing and asserting any interest in 
writing to any of the seized property, shall be made a party defendant. 
The court shall then proceed to the trial o f the issues as made by the 
claims of the parties to said action and shall determine the party 
entitled to possession of said property and shall order the return of 
same to said party. <L. 31, p. 17, § 10.)
History.

As amended l>.v L. 30, eh. 110, off. May 
0. making m aterial changes in tex t and 
adding six paragraphs.

Comparable provisions.
Cal. B ub. and Prof. Code, § 14435 

(m agistrate issues search w arrant when 
registran t Lukes outh before him; pun
ishment is imposed on person found 
guilty of violating statu te ; award of 
possession of containers, equipment, or 
supplies, is made to owner).

t .  Validity.
This section did not violate constitu

tional prohibition o f unreasonable 
Bcarchos and seizure's, os statute implied 
th at w arrant would issue only when 
court should find probable cause therefor. 
Allen v. Truemnn. 100 U . 30, 110 P.2d 
365.

But this section, perm itting issuance

o f search w arrant on affidavit on infor
mation and belief, held invalid as con
trary to provision of Constitution re
quiring “probable cause" before issuance. 
Allen v. Lindheck, 07 U. 471, 93 P,2d 920.

And this section operated to provide 
un essentially crim inal procedure for 
the attainm ent o f private and civil ends, 
ami was therefore void as perm itting un
reasonable search ami seizure. Allen 
v. Trueman. 100 U. 3li, 110 P.2d 355.

This section, in perm itting owners of 
trade-marks and trade names to invoke 
crioiinal procedure of senrch and seizure 
lo protect their civil rights, granted a 
special privilege and was unconstitu
tional. Allen v. Trueman, 100 U. 30. 
110 P.2d 355.

A. I„ It. notes.
Bight of producer or distributor to 

protection against use of his containers, 
00 A. L. It. 286.

95-2-11. Transfer of Ownership to Be in Writing.
(1) The ownership of or right to use any such name, mark, brand 

or device may be transferred only by an instrument in writing, duly 
acknowledged by the vendor, and filed in the office of the secretary of 
state. Until such instrument shall have been filed as aforesaid the 
ownership in and right to the use of such name, mark, brand or device 
shall be deemed not to have passed and any intended transfer shall be 
deemed to be incomplete and not to be valid or effective for any purpose.

(2) No property rights whatsoever or interest or right of posses
sion or use in or to any receptaele, container, carrier, box. equipment 
or supplies, bearing or huving stamped, impressed or produced thereon, 
any name, mark, brand or device, claim to which has been filed and 
published as aforesaid, shall be granted, assigned, surrendered or de
clared otherwise than by act or operation of law or by bill of sale or 
other conveyance in writing subscribed by the party granting, assign-
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ing or surrendering the same or by his lawful agent thereunto author
ized by writing. (L . 31, p. 17, § 7 .)
History.

A* umcwlcd by t.. :i!l, oh. 110, off. May 
!). makinjr m aterial chungo9 in tex t anu 
lidding nulxl. (2 ).

95-2-12. Taking Security for Return Not a Sale.
Whenever the owner of any such receptacle, container, carrier, box, 

equipment or supplies, bearing or having stamped, impressed or pro
duced thereon such name, mark, brand or device, shall accept or require 
the taking or accepting of any security for the return of the same, the 
delivery of the same to such person upon the deposit of such security 
shall not constitute a sale of such property, but the title thereto shall at 
all times remain in such owner with full right of possession upon the 
return of such deposit. (L . 31, p. 17, § 8 .)

95-2-13. Certified Copies of Record. Evidence.
A certified copy of the statement or description of the name, mark, 

brand or device filed in the office of the secretary of state and of the a f
fidavit of publication thereof shall be prima facie evidence of the ex
clusive ownership of such name, mark, brand or device by the claimant 
or his assigns. (L. 31, p. 17, § 12.)

95-2-14. Duties of Commissioner of Agriculture.
For the purpose of preventing the use of receptacles, containers, car

riers, boxes, equipment or supplies contrary to the provisions of this 
title, and to insure the wholesomeness and high quality of products and 
the sanitary condition of such receptacles, containers, carriers, boxes, 
equipment or supplies, in which the same are handled, distributed, or 
sold, it shall be the duty of the commissioner of agriculture to enforce 
the provisions hereof. (L. 31, p. 17, § 13.)

95-2-15. Remedies Under Chapter Cumulative.
Nothing in this chapter shall prevent, lessen, impeach or avoid any 

remedy at law or in equity which any party aggrieved by any wrongful 
use of any name, mark, brand or device might have had, if the provi
sions hereof had not been enacted. (L . 31, p. 17, § 14.)

95-2-16. Penalty—Omnibus Provision.
Whoever violates any of the provisions of this title is guilty of a mis

demeanor. (C. L. 17, §6156.)
A. I,. 11. Doles.

Right of producer or distributor to 
protection against use of his containers, 
i.U A. L. R. 285.
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90 -0-1 . Conditions of Unlawful Issue 
— Process Agent— Bond.

D 6 -0 -2 . Bond —  Actions —  P arties  —  
Lim itation o f  Action.

L. 1935. eh. 102; eff. May 14. 
06 -0-3 . Trading Stam ps, etc., to Show 

Redeemable Value in Cents.

0 0 -0 -4 . Redemption in Cash 
chandise by Issuer. 

0 0 -0 -5 . Id. B y  D istributor. 
OG-O-fl, Violation— Penalty.

Mer-

*  Validity of act. Trading Stam p A ct which taxed stam ps of merchant who ob
tained them from another, but did not apply to cases where merchant issued his own 
stamps, held invalid as unreasonably discrim inatory. S tate  v. Holtgrevc, 58 U. 5(bl, 
200 P. 804, 26 A. L. R. GOG.

96-0-1. Conditions of Unlawful Issue— Process Agent— Bond.
It  shall be unlawful for any person to sell, issue, transfer or deliver 

to any other person within this state any trading stamp or stamps to 
be sold, issued, transferred or delivered by such other person upon, in 
connection with, or as the result of, a sale of any goods, wares, merchan
dise, or other commodity or thing of value, unless and until the person 
in the first instance so selling, issuing, transferring or delivering the 
same shall have established an office within this state where all books 
of account relating to the sale, issue, transfer or delivery of trading 
stamps in this state shall be kept, and shall have filed with the secretary 
of state an appointment of a process attorney upon whom process in sll 
civil actions may be served, and a good and sufficient bond as herein
after specified. Any person violating any provision of this section is 
guilty of a misdemeanor. (C. L. 17, § 6160.)
Comparable provisions.

Cal. Bus. and Prof. Code, § 17700, 
added to the Code by La w s  of 1941 
(•'coupon" includes certificates, cards,

tiackage labels, wrappers, can covers, 
>ottlc caps or other and sim ilar devices 
which may be exchanged for or redeemed 

in goods, wares or merchandise free of 
charge or for less than retail price there
o f) ;  § 17701 (unlawful to  issue coupons 
unless there is specified therein the per
son by whom coupon is exchangeable or 
redeemable).

Mont. Rev. Codes, §2430  (requiring 
separate license from treasurer of each 
county wherein furnishing or selling or 
using of premiums or bonuses “shall take 
place” for each store or place o f busi
ness in the county from which such fu r
nishing or selling of premiums or bon
uses, as herein enumerated, or in which 
same shall take place; pertains to “any 
premiums or bonus, including stamps, 
coupons, tickets, certificates, cards or

[378]

other sim ilar d evices* • • [and to] 
premiums or bonuses of goods, wares 
or m erchandise* * • ”) ; §2431  (to  ob
tain such license there m ust he paid to 
county treasurer the sum of six thou
sand dollars; license is issued for one 
year).

Decisions from other jurisdictions.
—  California.

Petitioner wns entitled to a w rit of 
supersedeas staying all proceedings in 
the court below until final determination 
by this court o f the cuusc on appeal, 
where it nppeored th a t petitioner oper
ated ten retail drug stores, th at he gave 
trading stamps redeemable either in cash 
or merchandise, th a t plaintiff trade 
association was merely proceeding under 
the broad equitable provisions of section 
10 o f the Unfair Practices A ct, th a t the 
tria l court had granted a preliminary in
junction, th at petitioner had appealed 
from  said decree and asked th at opera-
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lion o f  temporary injunction be stayed 
pending the appeal, and th at upon de- 
nial o f application for a stay, this origi
nal proceeding for w rit of supersedeas 
was instituted, the court herein pointing 
out th a t the merchandising practice 
employed by petitioner was one of long 
standing, ana that its  abrupt abolish
ment would cause disruption in the 
orderly conduct of his business and a 
loan o f patronage and customer good 
will, possibly so irreparable as to de
prive nim of the fru iu  o f  a  meritorious 
appeal. Food & Grocery Bureau of 
Southern California v. Garfield, IS  Cal. 2d 
174, 114 P.2d 679.

—  Montana.
The fundamental policy of the Mon

tana a c t is to regulate the giving of

£remiums and bonuses; however, the 
inguagc employed in section 1 is so 

worded und contains so many meaning
less words und phrases th at i t  all but 
defies analysis; the act seems to be aimed 
against the use of goods as a premium, 
ond does not appear to deny to a m er
chant the right to  sell goods for cash 
ut a  discount from the general market 
price, nor to  prohibit the use o f trading 
stam ps redeemable only in cash. S tate 
v. I.utey Bros., 66 Mont. 646, 179 P. 
457.

A.  L. It. notes.
Constitutionality o f  statutes prohibit

ing giving o f  premiums or trading 
stam ps, 133 A. L. R. 1087,

96-0-2. Bond— Actions— Parties— Limitation of Action.
Said bond shall be in the sum of $20,000 payable to the state of Utah, 

and shall be executed by the person furnishing the same as principal, 
together with at least one corporate surety, and shall provide that the 
principal shall, upon presentation by the lawful holder of the required 
quantity of trading stamps in the proper form, redeem the same ac
cording to the terms of the contract under which they were issued, and 
that the said principal shall pay all taxes imposed by law and all fines 
and penalties imposed for a violation of any law of this state. Said 
bond shall be in such form ns the secretary of state shall prescribe. 
Whenever any such bond shall become forfeited for breach of any con
dition therein contained, any person injured thereby may sue thereon, 
or all persons so injured may join in prosecuting one action, but any 
such action must be commenced within one vear after the cause of ac
tion accrued. (C. L. 17, § 6161.)

L. 1935, ch. 102; elf. May 14.

AN ACT to require the redeemable cash value of a trading stamp, cash 
discount stamp, check, ticket, coupon, or other similar device to be 
legibly printed or written upon the face thereof in cents; to require 
the redemption of such devices either in merchandise or in cash at 
the option of the holder; to require that any number of them shall be 
redeemed when presented; to require the distributor to thus redeem 
them if  the issuer does not; and providing a penalty.

Be it enacted by the Legislature of the State of Utah:

96-0-3 . Trading Stamps, etc., to Show Redeemable Value in Cents.
No person shall sell or issue any stamps, trading stamp, cash dis

count stamp, check, ticket, coupon or other similar device, which will 
entitle the holder thereof, on presentation thereof, either singly or in 
definite number, to receive, either directly from the vendor or indirectly 
through any other person, money or goods, wares or merchandise, un
less each of said stamps, trading stamps, cash discount stamps, checks, 
tickets, coupons or other similar devices shall have legibly printed or
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written upon the face thereof the redeemable value thereof in cents.
(Sec. 1.)

96-0-4 . Redemption in Cush or Merchandise by Issuer.
Any person who shall sell or issue to any person engaged in any 

trade, business or profession, any stamp, trading stamp, cash discount 
stamp, check, ticket, coupon, or other similar device which will entitle 
the holder thereof, on presentation thereof either singly or in definite 
number, to receive either directly from the vendor or indirectly through 
any other person, money or goods, wares or merchandise, shall upon 
presentation, redeem the same cither in goods, wares or merchandise, 
or in cash, good and lawful money of the United States, at the option 
of the holder thereof, and any number of such stamps, trading stamps, 
cash discount stamps, checks, tickets, coupons, or other similar devices 
shall be redeemed as hereinbefore set forth, at the value in cents printed 
upon the face thereof, and it shall not be necessary for the holder 
thereof to have any stipulated number of the same before demand for 
redemption may be made, but they shall be redeemed in any number, 
when presented, at the value in cents printed upon the face thereof, as 
hereinbefore provided. (Sec. 2.)

96-0-6. Id. By Distributor.
Any person engaged in any trade, business or profession who shall 

distribute, deliver or present to any dealing with him, in consideration 
of any article or thing purchased, any stamp, trading stamp, cash dis
count stamp, check, ticket, coupon or other similar device, which 
will entitle the holder thereof, on presentation thereof, either singly or 
in definite number, to receive, either directly from the person issuing 
or selling the same, as set forth in section 2, or indirectly through any 
other person, shall, upon the refusal or failure of the said person issuing 
or selling same to redeem the same, as set forth in section 2, be liable to 
the holder thereof for the face value thereof, and shall upon presenta
tion redeem the same, either in goods, wares or merchandise, or in 
cash, good and lawful money of the United States of America, ut the 
option of the holder thereof, and in such ease any number of such 
stamps, trading stamps, cash discount stamps, checks, tickets, coupons 
or other similar devices, shall be redeemed as hereinbefore set forth, 
at the value in cents printed upon the face thereof, and it shall not 
be necessary for the holder thereof to have any stipulated number of 
the same before demand for redemption may be made, but they shall 
be redeemed in any number, when presented, at the value in cents 
printed upon the face thereof, as hereinbefore provided. (Sec. 3.)

96-0-6 . Violation— Penally.
Any person, firm or corporation who shall violate any of the provi

sions of this act shall be deemed guilty of a misdemeanor. (Sec. 4.)



TITLE 97
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9 7 -0 -1 . Uouril o f Commissioners —  9 7 -0 -3 . Rccoriis ami Reports.
Number — Term —  Vu- 9 7 -0 -4 . id. To Receive No Compensa- 
cuncioB. tion— Expenses.

9 7 -0 -2 . Id. Duties.

* History o f  act. This was T itle  84 of Comp. Laws 1907, p. 928.

97-0-1. Board of Commissioners— Number—Term—Vacancies.
The Utah Board of Commissioners for the Promotion of Uniformity 

of Legislation in the United States shall consist of three competent 
porsons to be uppointed by the governor, by and with the consent of the 
senate, for a term Qf two years. Any vacancy in said board shall be 
filled by appointment by the governor. (C. L. 17, §6180.)

Comparable provisions. ernor appoints thri'i' commissioners,
Cal. Urn. Laws, Act 8100, § 1, as members of bur in good standing, to 

amended by I jiw s  of 1941, Idaho Code, be known os commission on uniform state 
§115-11)01, Jown Code 1939, § C5 (gov- laws).

97-0-2. Id. Duties.
It shall be the duty of said board to examine the subjects upon which 

uniformity of legislation in the various states of the Union is desir
able, but which are without the jurisdiction of the congress of the 
United States; to confer upon these matters with the commissioners ap
pointed by other states for the same purpose; to consider and draft 
uniform laws to be submitted for approval and adoption by the several 
states; and generally to devise and recommend such other or further 
course of action as shall accomplish the purposes of this title.

(C. L. 17, § 6181.)

Comparable provisions.
Cul. Gen. Laws. Act 810«, § 4. Idaho 

Code, § UC-11)04, Iowa Code 10119, § (58 
(duty of commissioners to attend meet
ings of nationul conference o f commis
sions on uniform state lows, or to  arrange 
for attendance of a t lenst one of their 
number a t such conference; commission 
reports to legislature accounts of its 
transactions and its advice and recom
mendations fo r  legislation; California 
commission is under further duty to

bring ubuut, as far as practicable, the 
passage of various uniform acts recom
mended by national conference; further 
duty of Idaho and Iowa commissions is 
to bring about, us fa r  as practicable, the 
uniform judicial interpretation o f a ll uni
form laws; a ll three commissions must 
rlevise nnd recommend such additional 
legislation, or other or further eotirsc of 
uction, as shall tend to accomplish pur
poses of the act).

07- 0- 3, Records and Reports.
The said board shall keep a record of all its transactions, and shall 

at each session of the legislature make a report of its doings and of 
its recommendations. (C. L. 17, § 6182.)

[38 1 ]
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97-0-4 . Id. To Receive No Compensation— Expenses.
No member of said board shall receive any compensation for his 

services, but each member shall be paid from the state treasury the 
amount of his actual traveling and other necessary expenses incurred 
in the discharge of his official duties after an itemized and verified ac
count thereof has been audited, approved and allowed by the board of 
examiners. Said board of commissioners shall keep a full account of its 
expenditures, and shall report it in each biennial report.

(C. L. 17. §6183.)
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CHAPTER 1

APPROPRIATIONS

D H -l-l. For Memorials — Hv Cities anil 98 -1-2 . I<1. Hy Counties.
Towns. 9H-1-:!. I<1. T ax for.

98—1—1. For Memorials— l!y Cities and Towns.
The boards of city commissioners, city councils and town boards, re

spectively, may appropriate from any fund of the city or town available 
for general purposes such sums as they may deem expedient for the 
purpose of erecting or contributing to the erection of. a memorial to 
commemorate the achievements of soldiers, sailors and marines of the 
state of Utah in the Great World War, where such memorial is erected 
within their respective cities or towns. The city commissioners, city 
council or town board may, when authorized by the qualified electors of 
such city or town, issue general obligation bonds of such city or town 
and devote the proceeds of the same to the erection of such memorial.

{L . 19, p. 19, § 1.)

98-1-2. Id. By Counties.
The board of county commissioners of the several counties may erect 

and maintain, and contribute to the erection and maintenance of, me
morials to the memory of veterans of the several wars in which the 
United States of America shall have been a belligerent; provided, that 
no board of county commissioners may erect and maintain, or assist in, 
or contribute to, the erection or maintenance of any such memorial 
which shall have its site outside of the boundaries of the county.

(L. 27, p. 48. § 1.)

98-1-3. Id. Tax for.
For the raising of funds with which to carry out the provisions of the 

next preceding section, and for such use only, the county commissioners 
1383]
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may levy and collect an annual lax upon the property situate within the 
county not to exceed one mill on the dollar. (h. 27, p. 48, § 2.)

CHAPTER 2

CIVIL WAR VETERANS

9 8 -2 -1 . Annual Appropriation for. 98 -2-4 . Burial Expenses.
9 8 -2 -2 . Disbursements. 98 -2-5 , Not to Be Buried in Potter’s
98-2-d . Id. Field.

9 8 -2 -1 . Annual Appropriation for.
For the purposes of providing a fund to enable certain veterans of the 

Civil War and their widows and also army nurses, who are heads of 
families, and who have been actual and bona fide residents of the stHte 
of Utah for not less than two years, to remain in their own homes in 
this state, and of providing for other Civil War veterans, who by rea
son of sickness or other disability are in need, and of providing for the 
burial of such veterans under the provisions of this chapter, there is 
hereby appropriated and set aside, annually, the sum of $6,000, or so 
much thereof as may be necessary. (L. 21, p. I l l ,  § 1.)

9 8 -2 -2 . Disbursements.
Such funds shall be disbursed under the supervision of the depart

ment commander of the Grand Army of the Republic, department of 
Utah, to the beneficiaries under this chapter; and the said department 
commander and the attorney-general are hereby empowered to make 
all necessary rules and regulations for the distribution of said funds.

(L. 21, p. I l l ,  §2 .)
98-2 -3 . Id.

Whenever it is shown that any person coming under the provisions 
of section 98-2-1 is entitled to any of such funds, the said department 
commander shall present his written requisition in behalf of the bene
ficiary, approved by the attorney-general, for such sum or sums as 
may be necessary, not to exceed in any one case $15 per month, to the 
state auditor, who shall draw his warrant on the slate treasurer in 
favor of such beneficiary. (L. 21, p. I l l ,  §8 .)

98-2—4. Burial Expenses.
A sum not exceeding $100 shall be allowed from said fund for the 

burial expenses of any such Civil War veteran who shall die a resident 
of this state, upon application therefor by the family of the dccensed 
soldier or said department commander. Upon satisfactory proof that 
the deceased soldier was within the purview of this chapter the depart
ment commander shall certify the fact to the state auditor, who, on 
approval by the attorney-general, shall issue his warrant on the state 
treasurer for the amount specified in this section payable to the under
taker in charge of the burial of such deceased soldier.

(L. 21, p. I l l ,  §4 .)
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98-2-5 . Not to Be Buried in Poller's Field.
The body of no person coming under the provisions of this chapter 

shall be buried in any portion of any cemetery or burial ground used 
for the burial of paupers. (L . 21, p. I l l ,  § 5.)

CHAPTER 3

G. A. R. ENCAMPMENT FUND

08 -3 -1 . Annua) Appropriation.
■18-3-2. Id. Requisitions.

(Kepeulcd.)

98-3-1. Annual Appropriation.
For the purposes of providing a permanent annual fund for the 

regular and contingent expenses of the department of Utah of the 
Grand Army of the Republic, including the annual encampments and 
the printing of the proceedings thereof, and of providing funds for the 
department commander and an attendant to be selected by him, subject 
to the approval of the adjutant general of the national guard of Utah, 
to attend the annual national encampments, and for reasonable compen
sation for the services of u secretary for the department of Utah Grand 
Army of the Republic, there is hereby appropriated and set aside, an
nually, the following sums, out of any monies in the state treasury 
not otherwise appropriated, to wit:

For the expenses of the department commander and the attendant
chosen by him ................................................................................................... 3400

For the expenses of the secretary........................................................... $25
For the expenses of the annual state encampments and printing of

the proceedings thereof................................................................................... $50
For such other necessary or contingent expenses as may be approved 

by the said adjutant general of the national guard of Utah and the
uttorney-general .................................................................................................$26

(L . 21, p. 213, § 1.)
History. adding all m atter a fter  “appropriated"

As amended by L. 116, ch. 103, elT. Mar. in eleventh line.
2l>, making m aterial changes in tex t and

9H-3-2. Id. Requisitions.
The adjutant general of the national guard of the state of Utah and 

the attorney-general of the state of Utah shall present written requi
sition for such sums herein provided, or such portion of such sums as 
are needed for the purposes specified, to the state auditor, who shall 
druvv his warrant on the state treasurer for such sums.

(L . 21, p. 213, § 2 .)
History.

Aa amended by L. 35, ch. 103, eff. Mar.
26, rew riting tex t o f entire section.

98-3-3 . (Repealed by L. 35, ch. 103, § 3, eff. Mar. 26.)
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CHAPTER 4

USE OF STATE ARMORIES

98—1-1. By Veterans' Organizations Permitted.
Under such regulations as the state armory board may prescribe, any 

organization of veterans of the Civil War, the war with Spain or the 
World War shall have the right to the free use of armories owned or 
leased by the state; provided, such use shall not interfere with the use 
of the same bv the national guard or organized militia of this state.

(L. 23, p. 154. § ].)
Cross-references.

Armory board, 54-2.

CHAPTER 5

VETERANS' GUARDIANSHIP

0 8 -6 -1 . Definitions.
0 8 -6 -2 . When Required liy D irector 

of United S tates Bureau.
08-6—'1. Number of Wnrd* One 

Guardian May Represent.
0 8 -6 -4 . Petition for Appointment—

By Whom— Contents.
9 8 -6 -6 . Certificate of Director— E vi

dence of Necessity fo r  Ap
pointment— In Case o f  Mi
nor Wards.

9 8 -5 -6 . Id. In Cuse of Incompetent 
Wards.

0 8 -5 -7 . Notice of Hearing.
0 8 -6 -8 . Guardians’ Bond.
0 8 -6 -9 . Guardians’ Annual Account 

— Hearing.

98-5-1. Definitions.
As used in this chapter:
The term “bureau'’ means the United States veterans' bureau or its 

successor.
The terms “estate” and “ income” include only moneys received by 

the guardian from the bureau, and all earnings, interest and profits de
rived therefrom.

The term “benefits” means all moneys payable by the United States 
through the bureau.

The term "director” means the director of the United States veterans' 
bureau or his successor.

The term “ward” means a beneficiary of the bureau.
The term “guardian” means any person acting as a fiduciary for a 

ward. (L. 29, p. 3. § 1.)

98-6-10. Id. Failure to File— Re-

9 8 -5 -11. Gunrdianr' Compensation,
98-5-12. Investment o f Estate Funds.
98-6-15. Funds to ,'ie Used for Ward 

Only— Exceptions.
1)8-5-14. Certified Copies of Public 

Records to He Furnished 
Without Chance.

98-6-15. Commitment to Veterans’ 
Hospitals.

98-5-16. Discharge o f Guardiun— Ac
counting.

98-5-17. Rule fnr Construction of 
Chapter,
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Comparable provision*.
' S tates th at have adopted the Uniform 

Veterans' Guardianship Act are as fol
lows: Alabama, Arizona, Arkansas,
California, Colorado, Florida, Georgia, 
Idaho, Indiann, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Maryland, Michigan,

M ississippi, Missouri, Montanu, Ne
braska, Nevada, New Hampshire, New 
Jersey, New York. North Carolina. North 
Dakota, Ohio, Rhode island. South Caro
lina, South Dakota, Tennessee, U tah, Ver
mont, W est Virginia and Wyoming.

98-5-2. When Required by Director of United States Bureau.
Whenever, pursuant to any law of the United States or regulation of 

the bureau, the director requires, prior to payment of benefits, that a 
guardian be appointed for a ward, such appointment shall be made in 
the manner hereinafter provided. (L, 29, p. 3, § 2 .)

98-5-3. Number of Wards One Guardian May Represent.
Except as hereinafter provided, it shall be unlawful for any person 

to accept appointment as guardian of any ward, if such proposed guard
ian shall at that time be acting as guardian for five wards. In any case, 
upon presentation of a petition by an attorney of the bureau alleging 
that a guardian is acting in a fiduciary capacity for more than five 
wards and requesting his discharge for that reason, the court, upon 
proof of such fact, shall require a final accounting forthwith from such 
guardian, and shall discharge such guardian in said case.

The limitations of this section shall not apply where the guardian is 
a bank or trust company acting for wards’ estates only. An individual 
may be guardian of more than five wards, if  they are all members of 
the same family. (L. 29, p. 3, § 3.)

98-5—1. Petition for Appointment— By Whom— Contents.
A petition for the appointment of a guardian may be filed in any 

court of competent jurisdiction by any person who is entitled to priority 
of appointment in other cases. If there is no person so entitled, or if 
the person so entitled shall neglect or refuse to file such a petition 
within thirty days after mailing of notice by the bureau to the last 
known address of such person indicating the necessity for the same, a 
petition for such appointment may be filed in any court of competent 
jurisdiction by any responsible person residing in this state.

The petition for appointment shall set forth the name, age and place 
of residence of the ward, the name and place of residence of the nearest 
relative, if known, and the fact that such ward is entitled to receive 
moneys payable by or through the bureau, and shall set forth the 
amount of moneys then due and the amount of probable future pay
ments.

The petition shall also set forth the name and address of the person 
or institution, if any, having actual custody of the ward.

In the case of a mentally incompetent ward the petition shall show 
that such ward has been rated incompetent on examination by the 
bureau in accordance with the laws and regulations governing the 
bureau. (L . 29, p. 3, § 4.)
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98-5-5. Certificate of Director— Evidence of Necessity for Appoint
ment— In Case of Minor Wards.

Where a petition is filed for the appointment of a guardian for a 
minor ward, a certificate of the director, or his representative, setting 
forth the age of such minor as shown by the records of the bureau and 
the fuct that the appointment of a guardian is a condition precedent to 
the payment of any moneys due the minor by the bureau, shall be 
prima facie evidence of the necessity fur such appointment.

(L. 29. p. 3, § 5.)
98-5-6. Id. In Case of Incompetent Wards.

Where a petition is filed for the appointment of a guardian of a men
tally incompetent ward, a certificate of the director, or his representa
tive, setting forth the fact that such person has been rated incompetent 
by the bureau on examination in accordance with the laws and regula
tions governing such bureau, and that the appointment of a guardian 
is a condition precedent to the payment of any moneys due such per
son by the bureau, shall be prima facie evidence of the necessity for 
such appointment. (L . 29, p. 3, § 6.)

98-5-7. Notice of Hearing.
Upon the filing of a petition for the appointment of a guardian under 

the provisions of this chapter, the court shall cause such notice to be 
given as is provided by law. (L. 29, p. 3. § 7 .)

98-5-8 . Guardians’ Bond.
Before making an appointment under the provisions of this chapter, 

the court shall be satisfied that the guardian whose appointment is 
sought is a fit and proper person to be appointed. Upon the appoint
ment the guardian shall execute and file a bond to be upproved by the 
court in an amount not less than the sum then due and estimated to 
become payable during the ensuing year. The court may from time to 
time require the guardian to file an additional bond.

Where a bond is tendered by a guardian with personal sureties, such 
sureties shall file with the court a certificate under oath, which shall 
describe the property owned by them, both real and personal, and that 
they are each worth the sum named in the bond as the penalty thereof 
over and above all their debts and liabilities, exclusive of property ex
empt from execution. (L. 29, p. 3, § 8 .)

98-5-9 . Guardians’ Annual Account— Hearing.
Every guardian who shall receive on account of his ward any moneys 

from the bureau shall file with the court annually, on the anniversary 
date of his appointment, in addition to such other accounts us may be 
required by the court, a full, true and accurate account, under oath, of 
all moneys received by him, and of all disbursements thereof, and show
ing the balance thereof in his hands at the date of such account and how 
invested. A certified copy of each of such accounts filed with the court 
shall be sent by the guardian to the office of the bureau having juris
diction over the area in which such court is located. The court ahall 
fix a time and place for the hearing on such account, not less than fif-
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tccn days nor more than thirty days from the date of filing same, nnd 
notice thereof shall be given by the court to 'he aforesaid hnreau office 
not less than fifteen days prior to the dnte fixed for the hearing. Notice 
of such hearing shull in like manner be given to the guardian.

(L. 29, p. 3, § 9.)
98-5-10. Id. Failure to File— Removal.

I f  any guardian shall fail to file any account of the moneys received 
by him from the bureau on account of his ward within thirty days after 
such account is required by either the court or the bureau, or shall fail 
to furnish the bureau a copy of his accounts as required by this chapter, 
such failure shall be grounds for removal. (L. 29, p. 3, § 10.)

98-5-11. Guardians’ Compenaation.
Compensation payable to guardians shall not exceed five per cent of 

the income of the ward during any year. In the event of extraordinary 
services rendered by such guardian the court may. upon petition and 
after hearing thereon, authorize additional compensation therefor pay
able from the estate of the ward. Notice of such petition and hearing 
shall be given the proper office of the bureau in the manner provided in 
section 98-5-9. No compensation shall be allowed on the corpus of an 
estate received from a preceding guardian. The guardian may be al
lowed from the estate of his ward rcnsonahle premiums paid by him 
to any corporate surety upon his bond. (L. 29, p. 3, § 11.)

98-5-12. Investment of Estate Funds.
Every guardian shall invest the funds of the estate in such securities, 

in which the guardian has no interest, as may be approved bv the 
court. (L. 29. p. 3, § 12.)
('roHB-refcrrnrtfl.

Legal investments, T itle 4SA.

98-5-13. Funds to Re Used for Ward Only— Exceptions.
A guardian shall not use any portion of the estate of his ward for 

the support and maintenance of any person other than his ward, except 
upon order of the court after a hearing, notice of which has been given 
the proper office of the bureau in the manner provided in section 98- 
5-9. (L . 29, p. 3, g 13.)

9K-5-11. Certified Copies of Public Records to lie Furnished Without 
Charge.

Whenever a copy of any public record is required by the bureau to be 
used in determining the eligibility of any person to participate in bene
fits made available by such bureau, the olficial charged with the custody 
of such public record shall, without charge, provide the applicant for 
such benefits, or any person acting on his behalf, or the representative 
of such bureau, with a certified copy of such record.

(L. 29, p. 3, § 14.)
98-5-15. Commitment to Veterans’ Hospitals.

Whenever it appears that a mentally incompetent veteran of any war, 
military occupation or expedition is eligible for treatment in a United
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States veterans' bureau hospital, and commitment to such hospital is 
necessary for the proper care and treatment of such veteran, the dis
trict courts are hereby authorized to communicate with the official in 
charge of such hospital with reference to available facilities and eligi
bility, and upon receipt of a certificate from the official in charge of 
such hospital the court may then direct such veteran's commitment to 
such United States veterans’ bureau hospital. Thereafter such veteran 
upon admission shall be subject to the rules and regulations of such hos
pital, and the officials of such hospital shall be vested with the same 
powers as are exercised by superintendents of stutc hospitals for men
tal diseases within this state with reference to the retention of custody 
of the veteran so committed. Notice of such pending proceedings shall 
be furnished the person to be committed and his right to appenr and 
defend shall not be denied. (L. 29, p. 3, § 15.)
Cr<MN<refereiicefi.

Utah State  Hospital, 85 -7 ; State 
Training School. 85-8,

98-5-16. Discharge of Guardian— Accounting.
When a minor ward for whom a guardian has been appointed under 

the provisions of this chapter or other laws of this state shall have at
tained his or her majority, and, if incompetent, shall be declared com
petent by the bureau and the court, and when any incompetent ward, 
not a minor, shall be declared competent by said bureau and the court, 
the guardian shall upon making a satisfactory accounting be discharged 
upon a petition filed for that purpose. (L. 29, p. 3, § 16.)

98-5-17. Rule for Construction of Chapter.
This chapter shall be construed liberally to secure the beneficial in

tents and purposes thereof and shall apply onlv to beneficiaries of the 
bureau. (L. 29, p. 3, § 17.)
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Mortgaged Goods.

Definitions.
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99-0-1. Persons Who May Issue Receipts.
Warehouse; receipts may be issued by anv warehouseman.

(C. L. 17, §6201; Unif. Act, § 1.)
Comparable provision*.

The Uniform Warehouse Receipts Act 
hns been adopted liy the following states: 
Alabama, Arizona, Arkansas, Califor
nia, Colorado. Connecticut, Delaware, 
Florida, CicorgiB, Idaho, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Michi
gan, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, Nevada. New Hamp
shire. New Jersey . New Mexico, New 
York, North Curolinu, North Dakota, 
Ohio. OUlnhomu, Oregon, Pennsylvania, 
Rhode Islund, South Dukota, Tennessee, 
Texas. Utah, Vermont, Virginia, Wash
ington, West Virginia, Wisconsin, Wyo
ming,

Slates that have adopted the amend
ments to the Uniform Warehouse Re
ceipts Aet are as follows: Alabama,

Arizona, California, Colorado, Idaho, 
I/tuisiana, Michigan, Nevada, New J e r 
sey, New York. North Carolina, Ohio, 
Pennsylvania, Utah, Vermont and WU- 
eonsin.

Uniform  Warehouse Receipts A ct, § 1 
(identical).

A. I,. R. notes.
Legal effect o f transaction by which 

grnin or other commodity is received 
fo r  storage by one who has not com
plied with statutory conditions necessary 
to become u public warehouseman, 108 
A. L. R. 928; validity aB against third 
persons of sale or pledge of goods, or 
receints issued for goods, retained in 
warehouse on premises o f seller or 
pledgor (field warehousing), i:U  A. L. 
It. 209.

99-0-2. Form of Receipt**— Essential Terms.
Warehouse receipts need not be in any particular form, but every 

such receipt must embody within its written or printed terms:
(1) The location of the warehouse where the goods are stored.
(2) The date of issue of the receipt.
(3) The consecutive number of the receipt.
(4) A statement whether the goods received will be delivered to 

bearer, to a specified person, or to a specified person or his order.
(5) The rate of storage charges.
(6) A description of the goods or of the packages containing them.
(7) The signature of the warehouseman, which may be made by his 

authorized agent.
(8) I f  the receipt is issued for goods of which the warehouseman is 

owner, either solely or jointly or in common with others, the fact of 
such ownership.

(9) A statement of the amount of advances made and of liabilities 
incurred for which the warehouseman claims a Hen. I f  the precise 
amount of such advances made or of such liabilities incurred is, at the 
time of the issue of the receipt, unknown to the warehouseman or to his 
agent who issues it, a statement of the fact that advances have been 
made or liabilities incurred and the purpose thereof is sufficient.

A warehouseman shall be liable to any person injured thereby for all 
damages caused by the omission from a negotiable receipt of any of 
the terms herein required. (C. L. 17, § 6202; Unif. Act, § 2.)
!'um panble provisions. herein, “the” is inserted, thus reading in

Uniform A ct, § 2  (identical, except p a r t: "  * * * delivered to the bearer
;hat, in subd. d, equivalent o f subd. (4) * * • ” ).

99-0-3. Id. What Terms May Be Inserted.
A warehouseman may insert in a receipt issued by him any other 

terms and conditions; provided, that such terms and conditions shall 
not:
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(1) Bo contrary to the provisions of this title ; or,
(2) In anywise impair his obligation to exercise that degree of care 

in the safe-keeping of the goods intrusted to him which a reasonably 
careful man would exercise in regard to similar goods of his own.

{C. L. 17, § 6203; Unif. Act, § 3.)
Comparable provisions. A. I,. R. notes.

Uniform Act, g 3 (identical; word "W arehouse purchase receipt" as trail- 
“act” is used throughout the act. in lieu ment or contract o f sule, 01 A. L . R. 
of word " t it le ” ; "entrusted” used 907. 
throughout, in lieu of "intrusted”).

99-0-4 . Definition of Non-negotiable Receipt.
A receipt in which it is stated that the goods received will be de

livered to the depositor, or to any other specified person, is a nonnego- 
tiable receipt. (C. L. 17. § 6204; Unif. Act, § 4 .)
Comparable provisions.

Uniform Act, § 4  (identical).

99-0-3 . Definition of Negotiable Receipt.
A receipt in which it is stated that the goods received will be de

livered to bearer, or to the order of any person named in such receipt, is 
a negotiable receipt. No provision shall be inserted in a negotiable re
ceipt that it is nonnegotiabto. Such provision, if inserted, shall be void.

(C. L. 17, §6205; Unif. Act, § 5 .)
Comparable provisions.

Uniform Act, £ 6  (identical; "  * * * 
delivered to the bearer • • • " ) .

99-0-6 . Duplicate Receipts Must He So Marked.
When more than one negotiable receipt is issued for the some goods, 

the word “duplicate” shall be plainly placed by the warehouseman upon 
the face of every such receipt, except the one first issued. A warehouse
man shall be liable for all damages caused by his failure so to do to any 
one who purchased the subsequent receipt for value, supposing it to be 
an original, even though the purchase is after the delivery of the goods 
by the warehouseman to the holder of the original receipt.

(C. L. 17, § 6206; Unif. Act, § 6.)
Comparable provisions. every such receipt • • •; "be” is used

Uniform Act, § 6  (identical except in lieu of "is .” thus reading in part: 
th at the following bracketed words arc •• • • • though the purchase be after 
omitted: “ • • • shall be plainly placed the delivery * • * " ) .
[hy the warehouseman] upon the face  of

99-0 -7 . Failure to Mark “Not Negotiable.”
A nonnegotiablc receipt shall have plainly placed upon its lace by the 

warehouseman issuing it "nonnegotiable,” or “ not negotiable." In case 
of the warehouseman’s failure so to do, a holder of the receipt who 
purchased it for value, supposing it to be negotiable, may, at his option, 
treat such receipt as imposing upon the warehouseman the same lia
bilities as he would have incurred had the receipt been negotiable. This 
section shall not apply, however, to letters, memoranda or written ac
knowledgments of an informal character.

(C. L. 17, §6207; Unif. Act, § 7 .)
Comparable pixivisions.

Uniform A ct, § 7  (identical).



9 9 - 0 - 8 Title 99— W arehouse Receipts [ 3 9 4 ]

99-0-8. Obligation of Warehouseman to Deliver.
A warehouseman, in tbe absence of some lawful excuse provided for 

by this title, is bound to deliver the goods upon a demand made either by 
the holder of n receipt for the goods or by the depositor, if such demnnd 
is accompanied w ith:

(1 ) An offer to satisfy the warehouseman’s lien;
(2 ) An offer to surrender the receipt, if negotiable, with such in

dorsements ns would be necessary for the negotiation of the receipt; 
and.

(3 ) An expressed readiness and willingness to sign, when the goods 
nre delivered, an acknowledgment that they have been delivered, if such 
signature is requested by the warehouseman.

In case the warehouseman refuses or fails to deliver the goods in 
compliance with such a demand by the holder or depositor, the burden 
shall be upon the warehouseman to establish the existence of a lawful 
excuse for such refusal. (0 . L. 17, § 6208; Unif. Act, § 8.)
Comparable provisions.

Uniform  Act, $ K ( identical, except as 
follows: “for” is omitted from opening 
paragraph, reading in part, “ * * • in 
ihc absence o f some lawful excuse pro
vided by this ac t • • * " ;  “expressed” 
is omitted from  subil. c. equivalent of 
subd. (3) herein, thus reading in part. 
"A readiness and willingness • • 
in the closing paragraph the words "so 
accompanied” are inserted, and word 
“such” is omitted, reading in part, 
•• » • • with a demand hy the holder
or depositor so accompanied, the burden 
shnll be * • * ” ).

A. L. H. notes.
Liability of warehouseman, and of 

surety on bond, in respect of collection 
and rem ittance o f  proceeds of sale of 
merchandise, 121 A. L, R. 1165; relation
ship of bailor and bailee as between 
owner of goods in bonded warehouse and 
proprietor o f warehouse, 77 A. L. R. 
1602; right of purchaser of warehouse 
receipt against warehouseman, 08 A. L. 
R. 1206.

99-0-9 . Justification of Warehouseman in Delivering.
A warehouseman is justified in delivering the goods, subject to the 

provisions of the three following sections, to one who is:
(1 ) The person lawfully entitled to the possession of the goods, or 

his agent;
(2 ) A person who is either himself entitled to delivery by the terms 

of a nonnegotiable receipt issued for the goods, or who has written 
authority from the person so entitled cither indorsed upon the receipt 
or written upon another paper; or,

(3) A person in possession of a negotiable receipt by the terms of
which the goods are deliverable to him or order or to bearer, or which 
has been indorsed to him or in blank by the person to whom delivery 
was promised by the terms of the receipt, or by his mediate or im
mediate indorsee. (C. L. 17, §6209 ; Unif. Act, § 9 .)
I'oRiparablc pruviaiona.

Uniform A ct, § 9  (identical).

99-0-10. Warehouseman's Liability for Misdelivery.
Where a warehouseman delivers the goods to one who is not in fact 

lawfully entitled to the possession of them, the warehouseman shall be 
liable hs for conversion to all having a right of property or possession 
in the goods, if he delivers the goods otherwise than as authorized by
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subdivisions (2) and (3 ) of the preceding' section; and, though he de
livers the goods as authorized by said subdivisions, he shall be so liable, 
if prior to such delivery he either:

l i ;  n as ueen requesieu, uy u 
entitled to a right of property or 
such delivery; or,

(2) Has had information that 
to one not lawfully entitled to the

Comparable provisions.
Uniform Act, § 10 (substantially iden. 

lieu); "delivered" used in lieu of "de
livers," in fourth and fifth lines).

1. I.iahility for conversion.
Warehouseman issuing receipt to one 

other than consignee in bill of lading, 
without authority, and upon request of 
person presenting hill of lading, is 
guilty of conversion in delivering goods 
to holder of receipt. Gihha v. Redman 
Fireproof Storage Co., B8 U. 298, 249 
P. 1032.

r on Denan or m e person lawiuuy 
possession in the goods, not to make

the delivery about to be made was 
possession of the goods.

(C. L. 17, §6210 ; Unif. Act, §10 .)
A warehouseman who issues a receipt 

to one not the owner and delivers goods 
to such person is released from liability 
to owner by agreement between owner 
and holder of warehouse receipt releas
ing latter from liability; since la tter 
and warehouseman were jointly and sev
erally liable for conversion, the release 
of one released both. Cihhs v. Redman 
Fireproof Storage Co., 08 U, 298, 249 
P. 1032.

99-9-11. Negotiable Receipts Must Be Canceled When Goods Delivered.
Except as provided in section 99-0-36, where a warehouseman de

livers goods for which he had issued a negotiable receipt, the negotia
tion of which would transfer the right to the possession of the goods, 
and fails to take up and cancel the receipt, he shall be liable to anyone 
who purchases such receipt for value in good faith for failure to deliver 
the goods to him, whether such purchaser acquired title to the receipt 
before or after the delivery of the goods by the warehouseman.

(C. L. 17, §6211 ; Unif. Act, § 11.)
Comparable provisions.

Uniform  Act, 5 11 (identical).

99-0-12 . Negotiable Receipts Must Be Canceled or Marked When Part 
of Goods Delivered.

Except as provided in section 99-0-36, where a warehouseman de
livers part of the goods for which he had issued a negotiable receipt, 
and fails either to take up and cancel such receipt or to place plainly 
upon it a statement of what goods or packages have been delivered, he 
shall be liable to anyone who purchases such receipt for value in good 
faith for failure to deliver all the goods specified in the receipt, whether 
such purchaser acquired title to the receipt before or after the delivery 
of anv portion of the goods by the warehouseman.

(C. L. 17, § 6212; Unif, Act. § 12.)
Comparable provisions.

Uniform  Act, § 1 2  (identical).

99-0-13 . Altered Receipts.
The alteration of a receipt shall not excuse the warehouseman who 

issued it from any liability, if such alteration:
(1) Was immaterial;



<19-0-14 Title 99— W arehouse Receipts [396 ]

(2 ) Was authorized; or,
(3 ) Was made without fraudulent intent.
I f  the alteration was authorized, the warehouseman shall be liable 

accordinK to the terms of the receipt as altered. I f  the alteration was 
unauthorized, but made without fraudulent intent, the warehouseman 
shall be liable according to the terms of the receipt as they were before 
alteration. Material and fraudulent alteration of a receipt shall not 
excuse the warehouseman who issued it from liability to deliver, ac
cording to the terms of the receipt as originally issued, the goods for 
which it was issued, but shall excuse him from any other liability to 
the person who made the alteration, and to any person who took with 
notice of the alteration. Any purchaser of the receipt for value without 
notice of the alteration shall ncquire the same rights against the ware
houseman as such purchaser would have acquired, if the receipt had not 
been altered at the time of the purchase.

(C. L. 17, §6 2 1 3 ; Unif. Act. § 13.)
Comparable proviaiona.

Uniform  Act, § (substantially iden
tica l) .

99-0-14. Lost or Destroyed Receipts.
Where a negotiable receipt has been lost or destroyed, a court of 

competent jurisdiction may order the delivery of the goods, upon satis
factory proof of such loss or destruction, and upon the giving of a 
bond, with sufficient sureties to be approved by the court to protect 
the warehouseman from any liability or expense which he or any person 
injured by such delivery may incur by reason of the original receipt 
remaining outstanding. The court may also in its discretion order the 
payment of the warehouseman’s reasonable costs and counsel fees, 
The delivery of the goods under an order of the court as provided in 
this section shall not relieve the warehouseman from liability to a 
person to whom the negotiable receipt has been or shall be negotiated 
for value, without notice of the proceedings or of the delivery of the 
goods. (C. L. 17, § 6 2 1 4 ; Unif. Act, § 14.)
Comparable proviaiona. also in its discretion order the payment

Uniform  A ct, $14 (identical, except o f a warehouseman's reasonable costs 
th a t " a "  ia used in lieu of “the," so as find counsel fees. • • • " ) .  
to read, in part, “ • • • The court may

99- 0- 15. Effect of Duplicate Receipts.
A receipt upon the face of which the word '‘duplicate" is plainly 

placed is a representation and warranty by the warehouseman that 
such receipt is an accurate copy of an original receipt properly issued 
and uncanceled at the date of the issue of the duplicate, but shall impose 
upon him no other liability. (C. L. 17, § 6215; Unif. Act. § 15.)
Comparable proviaiona.

Uniform  A ct, § 1 5  (identical).

99-0 -16 . Warehouseman Cannot Set Up Title in Himself.
No title or right to possession of the goods on the part of the ware

houseman shall excuse him from liability for refusing to deliver the
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goods according to the terms of the receipt unless such title or right 
is derived directly or indirectly from a transfer made by the depositor 
nt the time of or subsequent to the deposit for storage, or from the 
warehouseman’s lien. (C. L. 17, §6216 ; Unif. Act, §16.)
Comparable provision!).

Uniform Act, § 1(1 (substantially iilen- 
ticnl).

99-0-17. Interpleader of Adverse
If more than one person claims 

the warehouseman may, either as a 
him for nondelivery of the goods 
is appropriate, require all known

Comparable provisions,
Uniform Act. § 17 (aubstiintinllv iden

tical).

Cross-references.
I n l o r ( d e a d e r ,  K M - : !  2 3 .

A. I.. R. notes.
R ight of purchaser o f wurehoUBe re

ceipt against warehouseman, 38 A. L. R. 
1206.

Claimants.
the title or possession of the goods, 
defense to an action brought against 
or by an original action, whichever 
claimants to interplead,

(C. L. 17, §6217 ; Unif. Act, § 17.)
A. I„ R. notes.

Uniform Warehouse Receipts Act us 
utTucting liens on the property repre
sented Ivy the receipts, 61 A. R. 840; 
warehouseniun's righ t to interplead rival 
claim ants o f goods stored nr their pro-

9<MMK. Warehouseman Has Reasonable Time to Determine Validity 
of Claims.

If some one other than the depositor or person claiming under him 
has a claim to the title or possession of the goods and the warehouse
man has information of such claim, the warehouseman shall be excused 
from liability for refusing to deliver the goods, either to the depositor 
or person claiming under him or to the adverse claimant, until the 
warehouseman has had u reasonable time to ascertain the validity of 
the adverse claim or to bring legal proceedings to compel all claimants 
to interplead. (C. L. 17, §6218 ; Unif. Act, §18.)
Comparable provision!. A. L. R. notes.

Uniform A ct, §18  (id en tical). Uniform  Warehouse Receipts Act os
affecting liens on the property repre
sented by the receipts, 61 A. L . R. 949.

99-0-19. Adverse Title Is No Defense Except as Above Provided.
Except as provided in the two preceding sections and in sections

99-0-9 and 99-0-36, no right or title of a third person shall be a defense 
to an action brought by the depositor or person claiming under him 
against the warehouseman for failure to deliver the goods according 
to the terms of the receipt. (C. L. 17, § 6219; Unif. Act, § 19.)
Comparable provisions. A. L. R. notes.

Uniform A ct, § 1 9  (id en tica l). Uniform Worehouse Receipts Act as
uffecting liens on the property repre
sented by the receipts, G1 A. L, R. 949.

99-0-20. Liability for Non-existence or Misdescription of Goods.
A warehouseman shall be liable to the holder of a receipt issued by 

him, or on his behalf by an agent or employee the scope of whose actual 
or apparent authority includes the issuing of warehouse receipts, for 
damages caused by the nonexistence of the goods, or by the failure of



9 9 - 0 - 2 1  T i t l e  9 9 — W a r e h o u s e  R e c e i p t s  [ 3 9 8 ]

the goods to correspond with the description thereof in the receipt at 
the time of its issue. If. however, the goods are described in a receipt 
merely by a statement of marks or labels upon them, or upon packages 
containing them, or by a statement that the goods are said to be goods 
of a certain kind, or that the packages containing the goods are said 
to contain goods of a certain kind, or by words of like purport, such 
statements, if true, shall not make liable the warehouseman issuing 
the receipt, although the goods are not of the kind which the marks 
or labels upon them indicate, or of the kind they were said to be by 
the depositor. (L. 29, p. 93, § 6220; Unif. Act, § 20.)
Comparable provisions.

Uniform Act, §2 0 , us umendod 
( identical).

99-0-21. Liability for Care or Goods.
A warehouseman shall be liable for any loss or injury to the goods 

caused by his failure to exercise such care in regard to them as a rea
sonably careful owner of similar goods would exercise, but he shall not 
be liable, in the absence of an agreement to the contrary, for any loss 
or injury to the goods which could not have been avoided by the 
exercise of such care. (C. L. 17, § 6221; Unif. Act, § 21 .)
Comparable provisions.

Uniform A ct. §21  (identical).

A. L. K. notes.
Liability of warehouseman for dam

age to or destruction o f property by

fi 1*0, Id A. L. R. 280 ; liability of w are
houseman for deterioration of (roods due 
to improper tem perature, 66 A. L. K. 
lio;i.

99-0-22 . Goods Must Be Kepi Separate.
Except as provided in the following section, a warehouseman shall 

keep the goods so far separate from the goods of other depositors, and 
from other goods of the same depositor for which a separate receipt 
has been issued, as to permit at all times the identification and redeliv
ery of the goods deposited. (C. L. 17, § 6222; Unif. Act, § 22.)
Comparable provisions.

Uniform  A ct. §22  ( identical).

99-9-23 . Fungible Goods May He Commingled if Warehouseman 
Authorized.

If authorized by agreement or by custom, a warehouseman may 
mingle fungible goods with other goods of the same kind and grade. 
In such case the various depositors of the mingled goods shall own the 
entire mass in common, and each depositor shall be entitled to such 
portion thereof as the amount deposited by him bears to the whole.

(C. L. 17, §6223 ; Unif. Act. §23 .)
Comparable provisions.

Uniform  A ct, §22 (identical). 1

1. Sale, and pannage of title.
The fact th at sugar under contract of 

null' wan stored in different warehouses

used in operation o f business did not 
render inapplicable ordinary rules re
specting sale and passage of title U> 
pint o f fungible property without sep
aration or segregation. United S tates 
v. Amalgamated Sugar Co., 72 F.2d 76fi.
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99-0-21. Liability of Warehouseman to Depositors of Commingled 
Goods.

The warehouseman shall be severally liable to each depositor for 
the care and redelivery of his share of such mass to the same extent 
and under the same circumstances as if the goods had been kept sepa
rate. (C. L. 17, § 6224; Unif. Act, § 24.)
Ciimpnrahlc provisions.

Uniform Act, §24  (identical).

99-0-25. Attachment or Levy llpon Goods for Which Negotiable Re
ceipt Has Keen Issued.

If goods are delivered to u warehouseman by the owner, or by a 
person whose act in conveying the title to them to a purchaser in good 
faith for value would bind the owner, and a negotiable receipt is issued 
for them, they cannot thereafter, while in the possession of the ware
houseman, be attached by garnishment or otherwise, or be levied upon 
under an execution, unless the receipt is first surrendered to the ware
houseman, or its negotiation enjoined. The warehouseman shall in no 
case be compelled to deliver up the actual possession of the goods until 
the receipt is surrendered to him or impounded by the court.

(C. L. 17, S 6225; Unif. Act, § 25.)
Comparable prmixionK.

Uniform Act, § 2f> (identical).

1. Construction of Hcclion.
The supreme court o f this state has 

referred to Kershuw v. Booth Fisheries 
Co., 177 II). App. 117 "fo r  a construction 
o f this section." W arner v. Tvnjr W are
house Co.. 71 U. :J12, 2B5 P. 748.

A. I,. It. nates.
Lien on property stored by officer who 

had seized it under attachm ent or execu
tion. SIS A. L. R. 162!); Uniform W are
house Receipts Act as affecting liens on 
the property represented l>v the receipts, 
HI A. 1.. It. 941*.

99-0-26. Creditors' Remedies to Reach Negotiable Receipts.
A creditor whose debtor is the owner of a negotiable receipt shall be 

entitled to such aid from courts of appropriate jurisdiction, by in
junction and otherwise, in attaching such receipt, or in satisfying the 
claim by means thereof, as is allowed at law or in equity in regard to 
property which cannot be readily attached or levied upon bv ordinary 
legal process. (C. L. 17, § 6226; Unif. Act, §26 .)
Comparable provisions. A. I.. K. notes.

Uniform Act, § 2i> I identical). Uniform  Warehouse Receipts Act as
affecting liens on the property repre
sented by the receipts, G1 A. L . R. 9411.

99-0-27. Whal Claims Are included in the Warehouseman's Lien.
Subject to the provisions of section 99-0-30, a warehouseman shall 

have a lien on goods deposited, or un the proceeds thereof in his hands, 
for all lawful charges for storage and preservation of the goods; also 
for all lawful claims for money advanced, interest, insurance, trans
portation, labor, weighing, cooperage and other charges and expenses 
in relation to such goods; also for all reasonable charges and expenses 
for notice and advertisements of sale, and for sale of the goods where 
default has been made in satisfying the warehouseman's lien.

(C. L. 17, § 6 2 2 7 ; Unif. Act, §27 .)
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Comparable provision*.
Uniform A ct, $27  (identical, except 

thnt word "coopering” is used in lieu of 
"cooperuire” ) .

( riiHH-references.
Warehouseman's lien in uid o f carrier's 

lien, 52 -1-4 , 52 -4-5 .

1. History of lien.
Prior to adoption of the Uniform  Act, 

a warehouseman waa likewise given B

99-0-28. Against What Property the Lien May Be Enforced.
Subject to the provisions of section 99-0-30, a warehouseman's lien 

may be enforced.
( ] )  Against all goods, whenever deposited, belonging to the person 

who is liable as debtor for the claims in regard to which the lien is 
asserted; and

(2) Against all goods belonging to others, which have been deposited 
at any time by the person who is liable as debtor for the claims in 
regard to which the lien is asserted, if such person had been so in
trusted with the possession of the goods that a pledge of the same by 
him at the time of the deposit to one who took the goods in good faith 
for value would have been valid. (C. L. 17. § 6228; Utiif. Act, § 28.)
Comparable provision*.

Uniform A ct. $ 2 8  (identical).

99-0-29. How the Lien May lie Lost.
A warehouseman loses his lien upon goods;
(1 ) By surrendering possession thereof; or.
(2 ) By refusing to deliver the goods when a demand is made with 

which he is bound to comply under the provisions of this title.
(C. L. 17, § 6 2 2 9 ; Unif. Act, § 2 9 .)

Comparable provisions.
Uniform A ct, § 2 9  (id en tical).

99-0-30. Negotiable Receipt Must State Charges for Which Lien Is 
Claimed.

If a negotiable receipt is issued for goods, the warehouseman shall 
have no lien thereon, except for charges for storage of those goods 
subsequent to the date of the receipt, unless the receipt expressly enu
merates other charges for which a lien is claimed. In such case, there 
shall be a lien for the charges enumerated so far as they are within 
the terms of section 99-0-27, although the amount of the charges so 
enumerated is not stated in the receipt.

(C. L. 17, §6230 ; Unif. Act, § 30 .)
Comparable provisions.

Uniform A ct. §110 (identical).

99-0-31. Warehouseman Need Not Deliver Until Lien Is Satisfied.
A warehouseman having a lien valid against the person demanding 

the goods may refuse to deliver the goods to him until the lien is satis
fied. (C. L. 17, §6 2 3 1 ; Unif. Act, § 3 1 .)
Comparable provisions.

Uniform A ct, §31  (id en tical).

lien for reasonable charges for storing 
personal property. Howard v. J .  P. 
Puulson Co., 41 U. 490. 127 P. 284, ap
plying Comp. Laws 1907.

A. I,. K. notes.
Storage of uiitoinobile, lien for, 31 A. 

I, R. 834.
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9 M -.12 . Warehouseman's Lien Does Not Preclude Other Remedies.
Whether a warehouseman has or has not a lien upon the goods, he 

is entitled to all remedies allowed by law to a creditor against his debtor 
for the collection from the depositor of all charges and advances which 
the depositor has expressly or impliedly contracted with the warehouse
man to pay. (C. L. 17, §6232; Unif. Act, §32 .)
Comparable provisions. cumulative. Howard v. J .  P. Paulson

Cniform  Act, §32  (identical). Co., 41 U. 490, 127 P. 284, construing
Comp. Laws 1907,

1. Remedies of warehouseman.
Statutory remedies given the ware

houseman arc , it  would seem, merely

99-0-13. Satisfaction of Lien by Sale.
A warehouseman’s lien for a claim which has become due may be 

satisfied as follows;
The warehouseman shall give a written notice to the person on whose 

account the goods are held, and to any other person known by the 
warehouseman to claim an interest in the goods. Such notice shall be 
given by delivery in person or by registered letter addressed to the 
last known place of business or abode of the person to be notified. The 
notice shall contain:

(1) An itemized statement of the warehouseman's claim, showing 
the sum due at the time of the notice and the date or dates when it 
became due;

(2) A brief description of the goods against which the lien exists;
(3 ) A demand that the amount of the claim as stated in the notice, 

and of such further claim as shall accrue, shall be paid on or before 
a day mentioned, not less than ten duys from the delivery of the notice, 
if it is personally delivered, or from the time when the notice should 
reach its destination according to the due course of post, if the notice 
is sent by m ail; and

(4) A statement that unless the claim is paid within the time speci
fied the goods will be advertised for sale, and sold by auction at a 
specified time and place.

In accordance with the terms of a notice so given a sale of the goods 
by auction may be had to satisfy any valid claim of the warehouseman 
for which he has a lien on the goods. The sale shall be had in the place 
where the lien was acquired, or, if such place is manifestly unsuitable 
for the purpose, at the nearest suitable place. After the time for the 
payment of the claim specified in the notice to the depositor has elapsed, 
an advertisement of the sale, describing the goods to be sold and stating 
the name of the owner or person on whose account the goods are held 
and the time and place of the sale, shall be published once a week for 
two consecutive weeks in a newspaper published in the place where 
such sale is to be held. The sale shall not be held within fifteen days 
from the time of the first publication. I f  there is no newspaper pub
lished in such place, the advertisement shall be posted at least ten 
days before such sale in not less than six conspicuous places therein. 
From the proceeds of such sale the warehouseman shall satisfy his 
lien, including the reasonable charges of notice, advertisement and sale. 
The balance, if  any, of such proceeds shall be held by the warehouseman 
and delivered on demand to the person to whom he would have been
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bound to deliver or justified in delivering the goods. At any time be
fore the goods are so sold, any person claiming a right of property or 
possession therein may pay the warehouseman the amount necessary to 
satisfy his lien and to pay the reasonable expenses and liabilities in
curred in serving notices and advertising and preparing for the sale 
up to the time of such payment. The warehouseman shull deliver the 
goods to the person making such payment, if he is a person entitled 
under the provisions of this title to the possession of the goods on 
payment of charges thereon. Otherwise, the warehouseman shall retain 
possession of the goods according to the terms of the originul contract 
of deposit. (C. L. 17, § 6233; Unif. Act. § 33.)
Cun parable provisions.

Uniform Act, § 33 (identical, except 
th a t words "less than” arc  used in lieu 
of "within.” thus reading, in part. 
“ • • ” The sale shall not be held less 
than fifteen days from the time of the 
first publication. * *  * ” ).

1. Enforcement » f  lien.
Enforcement of the warehouseman's 

lien by advertisement and sale wus also

provided for prior to adoption nf the 
Uniform Act, Howard v. J .  P. Paulson 
Co.. 41 U. 45)0. 127 P. 284, applying 
Comp. Laws 15)07.

2. Suit- of homIh.
Private sale nf gonds may be arranged 

liv stipulation between the parlies, See 
W arner v. Tvng Warehouse Co., 71 U. 
303. 2fi5 P. 748.

99-0-31. Perishable and Hazardous Goods.
I f  goods are of a perishable nature, or by keeping will deteriorate 

greatly in value, or by their odor, leakage, inflammability or explosive 
nature will be liable to injure other property, the warehouseman may 
give such notice to the owner, or to the person in whose name the goods 
arc stored, as is reasonable and possible under the circumstances, to 
satisfy the lien upon such goods and to remove them from the ware
house; and in the event of the failure of such person to satisfy the lien 
and to remove the goods within the time so specified, the warehouseman 
may sell the goods at public or private sale without advertising. If 
the warehouseman after a reasonable effort is unable to sell such goods, 
he may dispose of them in any lawful manner, and shull incur no liabil
ity by reason thereof. The proceeds of any sale made under the terms 
of this section shall be disposed of in the same way as the proceeds of 
sales made under the terms of the preceding section.

(C. L. 17, §6 2 3 4 ; Unif. Act, §34 .)
Comparable provisions.

Uniform Act, §34  < identical>.

99_0-35. Olher Methods of Enforcing Liens.
The remedy for enforcing a lien herein provided does not preclude 

any other remedies allowed by law for the enforcement of a lien against 
personal property, nor bar the right to recover so much of the ware
houseman's claim as shall not be paid by the proceeds of the sale of 
the property. (C. L. 17, §6236 ; Unif. Act. §35 .)
Comparable provisions. Intive remedies, and he may pursue

Uniform A rt, § 2 6  (id en tica l). either without in any way wuiving the
other, except th at he cannot receive more 

1. Other remedies to enforce lien. than satisfaction of his claim. Such n
This section gives the lien claimant lien may be foreclosed in nn equitable

what are known as concurrent or cumu- action. Ilow anl v. J .  P. Pnulson Co.



[40 3 ] T i t l e  9 9 — W a r e h o u s e  R e c e i p t s 9 9 - 0 - 3 9

41 U. 4!)l>, 4!>4, 127 P. 284, applying 
I'nnip, Laws 1907, repealed by I.hwr 
l-.HI, Ch.

The lien may lw enforced lo the extent 
of amount found due, by way of counter
claim in replevin action brought to re
cover property. Howard v. J ,  P. Paulson 
Co., 41 U. 4!>0, 127 P . 284.

2. Kleclion of remedies.
Prior lo adoption o f Uniform Act, it 

was held th at a warehouseman, by pre
senting a claim  against an estate for

storage charges without mentioning his 
lien, and. ufter rejection o f claim, hy 
suing thereon to recover amount thereof, 
which action was dismissed, docs not 
make an election of remedies so as to 
bur assertion of his warehouseman’s lien 
by way of counterclaim, in a subsequent 
uetion l>y executor lo recover the prop
erty. Howard v. J .  P. Paulson Co., 41 
U. 4D0, 127 P. 284, applying Comp. I.uws 
11107, 5 1406, which is in many particu
lars  sim ilar to present section.

99-0-36 . Effect of Sale.
A lter the good* have been lawfully sold to satisfy a warehouseman's 

lien, or have been lawfully sold or disposed of because of their perish
able or hazardous nature, the warehouseman shall not thereafter be 
liable for fuilure to deliver the goods to the depositor, or to the owner 
of the goods, or to a holder of the receipt given for the goods when they 
were deposited, even if such receipt is negotiable.

(C. L. 17. § 6236; Unif. Act. § 36.)
Comparable provisions.

Uniform  A ct, $ IIG (substantially iden
tica l) .

99-0-37 . Negotiation of Negotiable Receipts hy Delivery.
A negotiable receipt may be negotiated by delivery:
(1 ) Where, by the terms of the receipt, the warehouseman under

takes to deliver the goods to bearer; or,
(2 ) Where, by the terms of the receipt, the warehouseman under

takes to deliver the goods to the order of a specified person, and such 
person or a subsequent indorsee of the receipt has indorsed it in blank 
or to bearer.

Where, by the terms of a negotiable receipt, the goods are deliver
able to bearer, or where a negotiable receipt has been indorsed in blank 
or to bearer, any holder may indorse the same to himself or to any 
other specified person, and in such case the receipt shall thereafter be 
negotiated only bv the indorsement of such indorsee.

(C. L. 17, § 6237; Unif. Act, § 37.)
Comparable provision*.

Uniform  A ct, $ :17 (substantially iden
tic a l) .

99-0-38. Negotiation of Negotiable Receipts by Indorsement.
A negotiable receipt may be negotiated by the indorsement of the 

person to whose order the goods are, by the terms of the receipt, de
liverable. Such an indorsement may be in blank, to bearer or to a 
specified person. If indorsed to a specified person, it may be again 
negotiated by the indorsement of such person in blank, to bearer or tc 
another specified person. Subsequent negotiation may be made in 
like manner. (C. L. 17, §6238; Unif. Act, § 38 .)
Comparable provision*.

Uniform  A ct, S )18 (substantially iden-
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99-0-39. Transfer of Receipts.
A receipt which is not in such form that it can be negotiated by de

livery may be transferred by the holder by delivery to a purchaser 
or donee. A nonnegotiable receipt cannot be negotiated, and the in
dorsement of such a receipt gives the transferee no additional right.

(C. L. 17, §6239 ; Unif. Act, §39 .)
( urnparable provisions.

Uniform Act, § 3 9  (identical).

99_0_40. Who May Negotiate a Receipt.
A negotiable receipt may be negotiated by any person in possession 

of the same, however such possession may have been acquired, if, by 
the terms of the receipt, the warehouseman undertakes to deliver 
the goods to the order of such person, or, if  at the time of negotiation 
the receipt is in such form that it may be negotiated bv delivery.

(L. 29, p. 93, § 6240; Unif. Act, § 40.)
Comparable provinions.

Uniform Act, §4 0 , as amended (iden
tica l) .

99-f>—41, Rights of Person to Whom a Receipt Has Been Negotiated.
A person to whom a negotiable receipt has been duly negotiated ac

quires thereby:
(1) Such title to the goods as the person negotiating the receipt 

to him had, or had ability to convey to a purchaser in good faith for 
value, and also such title to the goods as the depositor, or person to 
whose order the goods were to be delivered by the terms of the receipt, 
had, or had ability to convey to a purchaser in good faith for value; and,

(2 ) The direct obligation of the warehouseman to hold possession 
of the goods for him according to the terms of the receipt as fully as 
if the warehouseman had contracted directly with him.

(C. L. 17, § 6241; Unif. Act, § 41.)
Comparable provisions. A. U. R. notes.

Uniform A ct, § 4 1  (identical). Right o f purchaser of warehouse re
ceipt against warehouseman, 38 A. L. R. 
1205.

99-0-42. Rights of Persons to Whom a Receipt Has Been Transferred.
A person to whom a receipt has been transferred, but not negotiated, 

acquires thereby as against the transferor the title of the goods, sub
ject to the terms of any agreement with the transferor. If the receipt 
is nonnegotiable, such person also acquires the right to notify the 
warehouseman of the transfer to him of such receipt, and thereby to 
acquire the direct obligation of the warehouseman to hold possession 
of the goods for him according to the terms of the receipt. Prior to 
the notification of the warehouseman by the transferor or transferee 
of a nonnegotiable receipt, the title of the transferee to the goods nnd 
the right to acquire the obligation of the warehouseman may be de
feated by the levy of an attachment or execution upon the goods by a 
creditor of the transferor, or by a notification to the warehouseman by
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the transferor, or a subsequent purchaser from the transferor, of a 
subsequent sale of the goods by the transferor.

(C. L. 17, § 6242; Unif. Act, § 42.)
Comparable proviulnns. house receipt attached, or by transfer

Uniform Act, §42 (id en tical). of d ra ft with receipt, 65 A . L . R. 1116;
right o f purchaser of warehouse receipt 

A. L. R. notes. against warehouseman, 38 A . L, R. 1206.
Passing of title to goods by acceptance 

of d ra ft for purchase price, with ware-

99-0-43 . Transfer of Negotiable Receipt Without Indorsement.
Where a negotiable receipt is transferred for value by delivery and 

the indorsement of the transferor is essential for negotiation, the trans
feree acquires a right against the transferor to compel him to indorse 
the receipt, unless a contrary intention appears. The negotiation shall 
take effect as of the time when the indorsement is actually made.

(C. L. 17, § 6243; Unif. Act, § 43.)
Comparable provision*!. A. L. It. nuton.

I ’niform Act, §4H (id en tin il). Lack of indorsement or irregular in
dorsement of warehouse receipt or bill 
of luding us alfceling pledge of goods, 
IS A. [., R. r,SK.

99-0-14. Warranties on Sale of Receipt.
A person, who for value negotiates or transfers a receipt by indorse

ment or delivery, including one who assigns for value a claim secured 
by a receipt, unless a contrary intention appears, warrants:

(1 ) That the receipt is genuine;
(2 ) That he has a legal right to negotiate or transfer it ;
(3 ) That he has knowledge of no fact that would impair the validity 

or worth of the receipt; and,
(4 ) That he has a right to transfer the title to the goods, and that 

the goods are merchantable or At for a particular purpose whenever 
such warranties would have been implied, if the contract of the parties 
had been to transfer without a receipt the goods represented thereby.

(C. L. 17, § 6244; Unif. Act, § 44.)
Comparable provisions.

Uniform  A ct, § 4 4  (id en tical).

99-0-45. Indorser Not a Guarantor.
The indorsement of a receipt shall not make the indorser liable for 

any failure on the part of the warehouseman or previous indorsers of 
the receipt to fulfill their respective obligations.

(C. L. 17, §6 2 4 5 ; Unif. Act, §45 .)
Comparable provisions.

Uniform Act, § 4 6  (substantially iden
tica l) .

99-0-46. No Warranty Implied from Accepting Payment of a Debt.
A mortgagee, pledgee, or holder for security of a receipt who in good 

faith demands or receives payment of the debt for which such receipt 
is security, whether from a party to a draft drawn for such debt or
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from any other person, shall not by so doing be deemed to represent or 
to warrant the genuineness of such receipt, or the quantity or quality 
of the goods therein described. (C. L. 17, §6246 ; Unif. Act, §46 .)
Comparable provisions.

Uniform Act, § 4 6  (identical).

99-0—47. When Negotiation Not Impaired by Fraud, Mistake, or Du
ress.

The validity of the negotiation of a receipt is not impaired by the 
fact that such negotiation was a breach of duty on the part of the 
person making the negotiation, or by the fact that the owner of the 
receipt was deprived of the possession of the same by loss, theft, fraud, 
accident, mistake, duress or conversion, if the person to whom the 
receipt was negotiated, or the person to whom the receipt was subse
quently negotiated, paid value therefor, in good faith, without notice of 
the breach of duty, or of the loss, thpft, frnud. accident, mistake, duress 
or conversion. (L. 29, p. 93, § 6247; Unif. Act, § 47.)
Comparable provisions, A. I,. K. notes.

Uniform A ct, §47 , ns amended (sub- Doctrine of “business compulsion," 70 
stantially identical). A. L. R. 665 ; th rea t of withdrawal or

withholding of banking accommodation 
as duress, IW A. L . R. 127.

99-0—18. Subsequent Negotiations.
Where a person having sold, mortgaged or pledged goods which are 

in a warehouse, and for which a negotiable receipt has been issued, or 
having sold, mortgaged or pledged the negotiable receipt representing 
such goods continues in possession of the negotiable receipt, the subse
quent negotiation thereof by that person under any sale, or other dis
position thereof, to any person receiving the same in good faith, for 
value and without notice of the previous sale, mortgage or pledge 
shall have the same effect as if the first purchaser of the goods or 
receipt had expressly authorized the subsequent negotiations.

(C. L. 17, § 6248; Unif. Act, §48.)
Comparable provisions.

Uniform  A ct. §48  (identical, except 
that concluding word is in the singulur;
"negotiation ''!.

99-0-49. Negotiation Defeats Vendor’s Lien.
Where a negotiable receipt has been issued for goods, no seller's lien 

or right of stoppage in transitu shall defeat the rights of any purchaser 
for value in good faith to whom such receipt has been negotiated, 
whether such negotiation is prior or subsequent to notification to the 
warehouseman who issued such receipt of the seller's claim to a lien 
or right of stoppage in transitu. Nor shall the warehouseman be 
obliged to deliver or be justified in delivering the goods to an unpaid 
seller, unless the receipt is first surrendered for cancellation.

(C. L. 17, § 62u>; Unif. Act, § 49.)
Comparable provisions. A. I.. It. notes.

Uniform Act, §40  ( identical) .  Uniform W arehouse Receipts Act an
affecting liens on the property repre- 

Cross-referenees. sonted by the receipts, 61 A. I,. K. 040.
Seller's lien and stoppage in trunsitu,

81 -4 -2  to 81 -4 -6 .
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99-0-50. Issue of Receipt for Goods Not Received— Penalty.
A warehouseman, or any officer, agent or servant of a warehouseman, 

who issues or aids in issuing a receipt, knowing that the goods for which 
such receipt is issued have not been actually received by such ware
houseman, or are not under his actual control at the time of issuing such 
receipt, is guilty of a felony, and shall be punished for each offense 
by imprisonment in the state prison not exceeding five yeurs, or by n 
fine not exceeding $5000, or by both.

(C. L. 17, § 6250; Unif. Act, § 50.)

Comparable provisions.
Uniform Act, § 5 0  (identical, except 

that concluding lunguagc is us follows: 
" ’ “ “ .shall he guilty o f a crime, and 
upon conviction shall he punished for

each offense hy imprisonment not ex 
ceeding five years, or by n fine not ex
ceeding five thousand dollars, or by
both.”)

99-0-51. Issue of Receipt Containing Folse Statement— Penalty.
A warehouseman, or any officer, agent or servant of a warehouse

man, who fraudulently issues or aids in fraudulently issuing a receipt 
for goods, knowing that it contains any false statement, is guilty of a 
misdemeanor, and shall be punished for each offense by imprisonment 
in the county jail not exceeding one year or by a fine not exceeding 
$1000, or by both. (( ’. L. 17, § 6251; Unif. Act. § 51 .)

Comparable provisions.
Uniform Act, §51 (identical, except 

that concluding language is us follows: 
’• * * * shall he guilty of a crime, and 
upon conviction ahull lie punished for

each offense hy imprisonment not ex
ceeding one year, or hy a fine not ex
ceeding one thousand dollars, or by 
both” ).

99-0-52. Issue of Duplicate Receipt Not So Marked—Penalty.
A warehouseman, or any officer, agent or servant of a warehouse

man. who issues or aids in issuing a duplicate or additional negotiable 
receipt for goods, knowing that a former negotiable receipt for the same 
goods or any part of them is outstanding and uncanceled, without 
plainly placing upon the face thereof the word “duplicate,” except 
in the case of u lost or destroyed receipt after proceedings as provided 
for in section 99-0-14, is guilty of a felony, and shall be punished 
for each offense by imprisonment in the state prison not exceeding five 
years, or by a fine not exceeding $5000, or bv both.

(C. L. 17, §6252 ; Unif. Act, §5 2 .)
Comparable provialnn*. each offense hy imprisonment not ex-

IJniform  Act, §62  (identical, except ceeding five years, or hy a fine not ex- 
thitt concluding language ia aa follows: ceeding five thousnnd dollars, or hy
•• • * • ahull 1* guilty of a crime, and Iw th"). 
upon conviction ahall be punished for

99-0-53. Issue for Warehouseman’s Goods of Receipts Which I)o Not 
Stale that Fact— Penally.

Where there are deposited with or held by a warehouseman goods of 
which he is owner, either solely or jointly or in common with others, 
such warehouseman, or any of his officers, agents or servants, who, 
knowing this ownership, issues or aids in issuing a negotiable receipt 
for such goods which does not state such ownership, is guilty of a mis
demeanor, and shall be punished for each offense by imprisonment in
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the county ja il not exceeding one year, or by a fine not exceeding $1000, 
or by both. (O. L. 17, § 6253; Unif. Act, § 53.)
Comparable provisions. each otrense by imprisonment not ex-

Uniform A ct, § 6 3  (identical, except eeeding one year, or by h line not ex- 
as to following closing language: feeding one thousand dollars, or by 
“ * *  * shall be guilty of a  crim e, and both” ), 
upon conviction shall be punished for

99-0-54. Delivery of Goods Without Ohtaining Negotiable R e ce ip t- 
Penalty.

A warehouseman, or any officer, agent or .servant of a warehouse
man, who delivers goods out of the possession of such warehouseman, 
knowing that a negotiable receipt, the negotiation of which would trans
fer the right to the possession of such goods, is outstanding and un
canceled, without obtaining the possession of such receipt at or befure 
the time of such delivery, is, except in the cases provided for in sections
99-0-14 and 99-0-36, guilty of a misdemeanor, and shall be punished 
for each offense by imprisonment in the county jail not exceeding 
one year, or by a fine not exceeding $1000. or bv both.

(C. L. 17, §6254 ; Unif. Act, §54 .)

Comparable provisions. guilty of a crim e, tind upon conviction
Uniform Act, §64  (identien). except shall lie punished fur each offense by 

that concluding language is as follows: imprisonment not exceeding one year, or
"  * * * shall, exeept in the cases pro- by a fine not exceeding $1,000, or by 
viiled for in §§14  and 3C, be found both ").

99-0-55. Negotiation of Receipt for Mortgaged Goods.
Any person who deposits goods to which he has not title, or upon 

which there is a lien or mortgage, and who takes for such goods a 
negotiable receipt which he afterwards negotiates for value, with intent 
to deceive and without disclosing his want of title or the existence of 
the lien or mortgage, is guilty of a misdemeanor, and shall be punished 
for each offense by imprisonment in the county ja il not exceeding one 
vear, or by a fine not exceeding $1000, or by both.

(C. L. 17, § 6255; Unif. Act, §55.)

Comparable provisions.
Uniform Act, § 6 6  (identical, except 

that concluding language is os follows:
•• • • * shall be guilty of a crim e, and 
upon conviction shall lie punished for 
each offense by im prisonment not ex
ceeding one year, or by a fine not ex
ceeding $1,000, or by both” ).

99-0-56. Definitions.
In this title, unless the context or subject matter otherwise requires:
"Action” includes counterclaim, set-off, and suit in equity.
"Delivery” means voluntary transfer of possession from one person 

to another.
"Fungible goods” means goods of which any unit is from its nature 

or by mercantile custom treated as the equivalent of any other unit.
"Goods” means chattels or merchandise in storage, or which has been 

or is about to be stored.

A. L. R. notes.
Uniform  Warehouse Receipts Acts an 

afTecling liena on Iho property repre
sented by the receipts, Gl A. L. R, 940.
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"Holder of a receipt” means a person who has both actual posses
sion of such receipt and a right of property therein.

"Order” means an order by indorsement on the receipt.
"Owner” does not include mortgagee or pledgee.
"Person” includes a corporation, a partnership or two or more per

sons having a joint and common interest.
To "purchase” includes to take as mortgagee or as pledgee. 
"Purchaser” includes mortgagee and pledgee.
"Receipt” means warehouse receipt.
"Value” is any consideration sufficient to support a simple contract. 

An antecedent or preexisting obligation, whether for money or not. 
constitutes value where a receipt is taken either in satisfaction thereof 
or ns security therefor.

"Warehouseman” means a person lawfully engaged in the business 
of storing goods for profit.

A thing is done "in good faith ," within the meaning of this title, 
when it is in fact done honestly, whether it is done negligently or not.

(C. L. 17, § 6258; U nif. Act, § 68.)
Comparable provisions. 1. Transfer and delivery of receipt.

Uniform Act, § 5H (substantially iden- P ast due note is valuable consideration 
tica l) . for transfer and delivery of warehouse

receipt ns security for note. W urner v, 
Tvntf Wurehouse Co., 71 U. IlO't, 2fif> P. 
748.
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Official— Penalty and Lia
bility.

100—1 -1C. Obstructing Ditches or 
R ight of Wuy— Penally.

L. 1933. ch. 81: elT. Mar. 20.
Determination op V aliditv op Con

tracts of W ater Use r s ’ As 
sociations

100-1-17. Petition for Heaving to De
term ine V aliditv— Notice— 
Service —  Pleading — 
Costs— Review.

100-1-18. Effective Date.

L. 1933, ch. 62; eff. Mar. 18.
Drainage and I rrigation Distr icts , 

E mpowered to B orrow Monev

100-1-19. Purpose— Agency.
100-1-20. To Issue Bonds— Interest—

Lien.
100-1-21. Effective Date. 
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History of act. The early laws relating to irrigation and w ater right* will be 
found in 2 Comp. U w s 1888, Ch. 2, p. 132; R. S. 1808, Title :i:i. p. 842; Comp. 
Laws 1007, Title 40. p. 541.

The history of our wutor law* is truccd in Little Cottonwood W ater Co. v. 
Kimball. 76 U. 243. 2C0, 2811 P. 116.

For further discussion of history of water legislation in this state, sec W rathall 
v. Johnson, 86 U. 50, 40 P.2d 755.

100-1-1. Waters Declared Property of Public.
All waters in this state, whether above or under the ground are 

hereby declared to be the property of the public, subject to all existing 
rights to the use thereof. (L. 19, p. 177, § 1 .)

History.
As amended by L. 35. eh. 105, off. 

Mur. 22. mulling materiul changes in 
text.

This section whs apparently first 
adopted m 1003. L ittle Cottonwood 
W ater Co. v. Kimball. 76 U. 243, 260. 
289 P . 116; Comp. Laws 1007, | 1288x18.

The amendments o f this section in 
1036. referred to above, were no doubt 
due to the decision in W rathall v. John
son, HO tl .  60, 40 P.2d 766, and more 
especially opinion of Mr. Justice Folland.

Comparable provisions.
Col. Gen. U w s, Act 0091. § 11 (waters 

(lowing in any river, stream , canyon, 
ravine or other natural channel, except
ing so far as put to useful and beneficiat 
purpose, or needed therefor, upon lands 
riparian thereto, or otherwise appropri
ated, are hereby declared to be public 
waters of S tate  of California, and sub
ject to appropriation within provisions 
of s ta tu te ); Cal. Civil Code, §1410  (all 
wulcr or use of w ater within State of 
California is properly of people of State 
of California, but right to use of run
ning water flowing in river or stream 
or down canyon or ravine may be ac
quired by appropriation in manner pro
vided by law).

Idaho Code, §41-101 (declaring con
trol o f '‘w ater’’ to be in the state, which, 
in providing for its use, “shall equally 
guard all the various interests involved’’; 
nil outers of the state, when flowing in 
their natural channels, including waters 
of all nulural springs and lakes within 
sla te 's  boundaries, arc declared to be 
Ihe properly of the state).

Cross-references.
Befouling waters. 35—4-4, 36—4-0,

103-41; ownership of beds of navigable 
wulers, H6 -1 -1 4 ; water users’ associa
tions. 18-2-6  et scq.; county water sup
ply districts, IP 6a.

1. Validity.
Former ac t ( l* w s  1919, Ch. 67) held 

not a special act regulating practice of 
courts o f justice in contravention o f 
Const. Art. VI, g 26. Eden Irr. Co. v. 
District Court or Weber County, 61 U. 
103, 211 P . 967.

Act of 1019 wbs not unconstitutional 
us containing a m ultiplicity of subjects. 
Eden Irr. Co. v. D istrict Court o f Weber 
County. 61 U. 103, 211 P . 967.

Title o f 1919 Act held sufficient. 
Ellen Irr. Co. v. D istrict Court o f Weber 
County, 61 U. 103, 211 P. 957.

2. Public policy of stsle .
It  is contrary to public policy of Utah 

to permit waste of water. Albion- 
ldaho Land Co. v. N af Irr. Co., 97 F.2d 
430; Wrathall v. Johnson, 86 U. 60, 69, 
40 P.2d 756, opinion of Mr. Ju stice Mof
fa t ; Little Cottonwood W ater Co. v, 
Kimball. 76 U. 243. 267. 289 P. 116, 
opinion of Bramel, J , ,  district judge.

3. Operation snd effect of section.
This section does not vest title to

water in state, and w ater is community 
property available upon compliance with 
law. Wrathall v. Johnson, 86 U. 60, 40 
P.2d 766.

Water from source to point where ap- 
proprintor or user captures or diverts 
it  into his conveying channels or con
tainers is publici juris, and others have 
same right to use it as appropriates so 
long as they do not in terfere with ap- 
propriator’s use, by diminishing hie 
quontity or im pairing the qunlity. 
Wrathall v. Johnson, 86 U. 60, 40 P.2d 
755.

A landowner under whose land there 
exists a source of w ater supply may 
draw therefrom to the full supply of 
hie needs as long as no prior appropria- 
tor’s supply is appreciably or sensibly 
diminiahod;' but when rights have vested, 
there may not then be a diminution of
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natural supply by cutting off a t  or neur 
source a quantity sufficiently appreciable 
to visibly diminish in quantity a prior 
appropriation or use to the injury of 
the uppropriator or user. Wrathall v. 
Johnson, MG U. 50, 40 P.2d 756.

•'Wuier rights,” as  acquired by pri
vate persons or companies, meuns right 
to use thereof, and does not, except un
der certain limited conditions, vest any 
title to corpus of w ater in appropriator 
or user. Hammond v. Johnson, 04 U. 
20. G(i P.2d 8U4. W ater r ig h t has been 
said to lie in effect usufruct in stream, 
consisting o f right to  huve w ater How so 
lhut legal portion of it  may be reduced 
to possession and be made private prop
erty. Konx.io v. Denver & R . G. W. R. 
Co.', lid  F.2d 004.

The rights of the public guaranteed 
by th is section are in no way affected by 
private contract, which merely Axes 
parties' title and righ t with respect to 
quantity of water they may use. Min- 
ersviile Reservoir & Irrigation  Co. v. 
Rocky Ford Irr. Co., t)0 U. 283, 204, 
ftl P.2d 605.

1. Com m on-la* doctrine o f waters.
5. — in general.

‘'N either the common law  relating to 
riparian rights nor the so-called English 
rule of percolating or underground 
w aters has any recognition in this 
sta te.” W rathall v. Johnson, 86 U. 50, 
93, 40 P.2d 765; Hardy v. Beaver County 
Irr. Co„ C5 U. 28, 234 P. 524. 6

6. —  (he doctrine of riparian proprie-

Notwithstanding the provisions o f 88-
2-1 .  the cominon-law doctrine as to ripar
ian owners docs not and has never 
existed in this state (S ta te  v. Kolio, 
71 U. 01. 100, 262 P. 987. a leading 
case reviewing the law a t  length on 
this point; Stowell v. Johnson, 7 U. 21.6, 
?25. 26 P. 290; Rohinson v. Thomas. 75 
U. 446. 450, 266 P . 625 ; Rountiful Citv 
v. De Luca, 77 U . 107, 118, 292 P. 194: 
Hardy v. Beaver County Ir r . Co., 65 U. 
28, 40, 234 P. 624 ; Albion-Idaho Land 
Co. v. N af Irr. Co., 97 F.2d 439), "fo r  
the appropriation of w ater for the pur
pose of irrigation in entirely and un- 
avoidably in eonflict with the common- 
luw doctrine of riparian proprietorship." 
Stowell v. Johnson, 7 U. 215. 225. 2G 
P. 290. Or as otherw ise expressed: 
The common-law doctrine of riparian 
rights 1b "in  the main, a t  war with the 
law of appropriation.” Whitmore v.
Sa lt Lake City. 69 U. 387, 398, 67 P.2d 
726, reviewing earlier canes. The rea
sons why such a doctrine is not suited 
to the conditions o f such a state aa Utah

are forcibly pointed out in Stowell v. 
Johnson, 7 U. 215, 225, 26 P. 290. In 
arid and sem i-arid sections, corpus o( 
water of natural stream  is not subject 
to private ownership but is property of 
public or of sta te , subject to  existing 
und vested rights o f those appropriating 
them and making beneficial use of them. 
Qldroyd v. M cCrea, G5 U. 142, 236 P. 
580, 40 A. L. R. 230.

This has always been the law in this 
state, and a landowner may not success
fully assert u righ t to water merely 
Iwcuuse it is flowing in a natural stream 
which passes over his land. To hold 
otherwise would render impotent the law 
<>f appropriation. Whitmore v. Suit 
Lake City, 80 U. 387, 306. 57 P.'2d 726.

Under both common-law doctrine of 
riparian right or ownership and doctrine 
of appropriation, one located nearer to 
source was not permitted to cut off or 
interrupt or diminish or pollute source, 
and right once established upon a stream 
or source of supply vested in the owner 
of such right an interest in the stream 
to the source. W rathall v. Johnson, 80 
U. 60, 40 P.2d 766. Therefore, where 
defendants by drilling wells on their 
land which adjoined that o f plaintiff's 
caused flow from plaintiff’B wells to 
diminish, plaintiff, es prior appropri
a t e ,  was entitled to enjoin defendants' 
diminishing o f plaintiff's flow o f water. 
.Tustesen v. Olsen, 86 U. 156. 40 P.2d 
802. (Hunsen and Follund, J J . ,  dissent
ing.)

This pioneer ense of Stowell v. John
son, 7 U. 216, 226, 26 P. 290, cited supra, 
has been repeatedly re-affirmed by nur 
supreme court.

7. — sub-surface nr percolating waters.
W ater intermingling with ground or 

Mowing through it by nitration o r  per- 
ciilution, or by chemical attraction , is 
but component purt o f earth , and has no 
characteristic o f ownership distinct 
from bind itse lf : in eve of law, w ater so 
commingled and flowing, or motionless, 
underneath surface, is not subject of 
ownership apart and distinct from soil: 
if, however, subsurface stream s of 
w ater flow in clearly defined channels, 
it is otherwise, for then rules of law 
applicable to surface stream s and waters 
imply. Willow Creek Irr. Co. v. 
Michuelson, 21 *U. 248, 60 P. 943. 61 
I.. R. A. 280, 81 Am. S t. Rep. 667. 
The general doctrine o f  percolating 
waters is ably discussed in C am s v. 
Rollins. 41 U. 260, 125 P, 867. Ann. 
Cas. 1915 C 1159. And sec concurring 
nninion of Fnlland. J . ,  in W rathall v. 
Johnson, 86 U . 60, 139, 40 P.2d 766.

Contention th a t 100-3-1 et seq., with 
reference to appropriation, was not
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applicable to in itiate right to use of sub
terranean w aters unless flowing in 
known or defined channels, held without 
support. W rathall v. Johnson, 86 U. 60, 
40 P.2d 756.

Complaint setting forth th at for .16 
years plaintiff had used water from wells 
pumping water from  basin supplied by 
percolating w aters under promises for 
domestic and irrigation purposes, that 
such wells produced 16 gallons of wuter 
per minute, th a t defendants upon their 
land, which adjoined plaintiff's, drilled 
wells withdrawing wuter from the nr- 
lesiun basin, and bs  a result, plaintiff 
had been deprived o f water theretofore 
used by him, stated enuse of action, and 
court erred in sustaining a demurrer to 
it. Wrathall v. Johnson. 86 U. 50, 40 
P.2d 755.

8. T itle  of Utah to navigable waters.
Findings th a t certain sections of 

Green, Grand, and Colorado rivers were 
imviguble, and th at title to beds of these 
sections of rivers vested in Utah when 
that slate was admitted to Union, held 
justified by evidence. United S tates v. 
S tate , 283 U. S. (14, 75 L. Ed. 844, 61 
S. Ct. 438.

V. W aters subject to law nf appropria
tion.

This section includes all public or un- 
ipproprinted w ater that flows. W rathall 
v. Johnson. 86 U. 60, 40 P.2d 755.

W ater reaching a stream, lake, pond, 
urlesiun area, or other source, and con
stituting u supply from which it may 
lie diverted or drawn, and which con
tinues to reach point o f diversion by 
movement from natural source or a rti
ficial source so remote as to be con
sidered natural source of supply, is 
•ubjcct to law of appropriation. Wra- 
Lhull v. Johnson, 8fi U. 50, 40 P.2d 755.

Decisions from other jurisdictions.
— California.

legislation  with respect to w ater a f 
fects the public wetfure, and the right 
lo legislate in regard to its use and 
,ons<Tvution is referable to th e police 
power o f the state. Ex parte Mans, 219 
Gal. 422, 27 P.2d 373.

The state  has a definite interest in 
seeing th at none of the valuable waters 
from any of the stream s of the state 
should go to waste. Rancho Santa 
M argarita v. V ail, 11 Cut.2d 601, 81 
t\2d 638.

Neither upper riparian nor lower 
riparian was entitled to full flow of 
stream ns it existed in a state of nature, 
jach one being required to make a rea
sonable use of the waters of the 
itronm; and either or both could lie re

quired to endure a reasonable incon
venience or incur a reasonable expense 
in order thut water might be reasonably 
used by the other; but lower ownei 
could not be expected or required to en
dure an unreasonable inconvenience or to 
incur an unreasonable expense in ordci 
to make more w ater available for the 
use o f the upper riparian. Rancho 
Santa M argarita v. Vail, I I  Cul.2d 601, 
KI P.2d 633.

—  Idaho.
The wuters of natural springs, which 

form a natural stream  or stream s flow
ing off the premises on which they arise, 
are public waters subject to  acquire
ment by appropriation, diversion and 
application to a liencAcinl use; however, 
uppellants, plaintiffs below, in case at 
bar, were without right to enter on 
lands of respondent wjthoot consent for 
the purpose of cleuning out springs, 
■ligging trenches or ditches to convey 
wuters to and upon uppellants' land, 
inasmuch as appellants' right to the lise 
of the water* of the springs was limited 
to such waters as  naturally flowed from 
the springs lo and upon their land*. 
Jones v. M clntire. 60 Idaho 338, 91 P.2«l

A. I,. It. notes.
Constitutionality ond construction of 

statutes and ordinances for protec
tion of municipal water supply, 72 
A. L. R. 673.

Constitutionality of statute limiting or 
controlling exploitation or wustc nf 
subterranean waters, 78 A. L. R. 
842.

Gas. pollution o f w ater by escape of, 
90 A. L. R. 1108.

Joint liability for stream  pollution, 91 
A. L. R. 763.

landlord's liability for stream pollution 
by lenunl, 63 A. L. R. 336.

Mining operations, pollution due to, 39 
A. L. R. KOI.

Oil wells, pollution from, 34 A. L . R. 
263.

Percoluting water, pollution, 55 A. I ,. R. 
1429.

Periodical, seasonal, or intermittent 
stream as watercourse, 40 A. L . R. 
839.

Remedies for pollution, 66 A. L. R. 1483.
K 'ghts of ownership in respect of 

changes by accretion or reliction due 
to srtifleial conditions, 134 A. L, 
R. 467.

Subterranean and percolating waters; 
springs; wells, 109 A. L. K, 396.

Suhtcrranenn stream s, pollution o f, 66 
A. L  R. 1498.

T itle  to beds o f natural lakes or ponds, 
112 A. L. R. 1108.

W ells, pollution of, 66 A. L. R. 1648.
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100-1-2. Unit of Measurement—Of Flow—Of Volume.
The standard unit of measurement of the flow of water shall be the 

discharge of one cubic foot per second of time, which shall be known 
as a second foot; and the standard unit of measurement of the volume 
of water shall be the acre foot, being the amount of water upon an 
acre covered one foot deep, equivalent to 43,560 cubic feet.

History.
This section wus 2 Comp. laiws 1888, 

*2 7 8 2 ; R. S. 1898, § 1282; Comp. Laws 
l!)07, § 1288x11).

Formerly th e right to use w ater was 
measured by fractional partn of the 
whole; or by cubic inches with a limits* 
lion specifying the depth, width, and 
declination o f the w ater a t the point of 
measurement. A decree using th e words 
“good irrigation stream ’’ is void. Smith 
v. Phillips, A U. .770, 24 P. 032. applying 
2 Comp. Laws 1888, p. 135, § 2782; 
City o f Springville v. Holley, 6 U. 378, 
23 P. 033.

Comparable provisions.
Idaho Code. §41 -102 , Mont. Rev. 

Codes. § 7107 (cul)ic foot of water per 
second of tim e is legal standard for 
measurement of w ater).

1. Purpose o f aeclion.
The purpose o f fixing a standard of 

measurement is to determine exactly 
the quantity of water to which a party

is etui lied ; but where a purly alleges 
and proves thut he is entitled to all 
the waters of a certain stream , c er 
tainly as against his adversary who 
proves no right whatever, such a llega
tion and proof is sufficiently certain as 
to  quantity upon which to base a jud g
ment; therefore in such case it is un
necessary a t the trial to establish the 
exact quantity in second feet or acre 
fee t which, under our law, are the stand
ards of measurement. Anderson v. 
Hamson. 50 U. 151. 154, l(i7 P. 264.

2. Amendment of judgment.
The supreme court may amend the 

judgm ent of the district court in so far 
ns it awarded a certain flow of cubic 
feet per second, by increasing or 
diminishing the award, provide for the 
munner of measuring the w ater which 
is diverted, for the construction and 
maintenance of measuring devices, and 
for the appointment of a commissioner. 
Jensen v. Birrh Creek Ranch Co., 76 
U. 366, 365. 289 P. 1097.

106-1-3. Beneficial Use Basis of Right to Use.
Beneficial use shall be the basis, the measure and the limit of nil 

rights to the use of water in this state. (L. If), p. 177, 8 3.)

History.
This section is identical with Comp. 

Ijiw s  1907. § 1288x20. 1

1. Scope and operation of section.
In Utah the doctrine of prior appro* 

priation fo r  beneficial use is the oasis 
of acquisition of w ater rights. Gunni
son Irr. Co. v. Gunnison Highland Canal 
Co., 62 U. 347, 174 P. 862. This is a 
cardinal principle o f the law of w ater 
rights. B ig  Cottonwood Lower Canal 
Co. v. Cook. 73 U. 383, 274 P. 454. This 
has always been the law in this Btatc. 
Therefore a landowner may not sue- 
•essfully assert a righ t to w ater merely 
because it  ia flowing in a naturul chan
nel which passes over his land. To hold 
otherwise m ight in many cases render 
impotent the law of appropriation. 
Whitmore v. Sa lt Lake City, 89 U. 387,

396, 57 P.2d 726. In other words, it  is 
a nirrlinnl principle o f law of prior ap
propriation that while prior rights to 
its use urc obtained by those who first 
apply it  to a beneficial use, those rights 
arc iimited to the quantities reasonably 
necessary for the uses to  which it is 
applied. Little Cottonwood W ater Co. 
v. Kimball. 76 U. 243. 247. 289 P. 116. 
Accordingly, only to use of w aters for 
beneficial purpose may property rights 
in w aters o f natural stream  be acquired. 
Otdroyd v. McCrcn. 65 U . 142, 236 P. 
580, 40 A. L. R. 230. Under th is sec
tion any excess in the stream , or uny 
increase therein over his preferential 
right, is subject to appropriation or to 
the gcncrul rights of the public therein. 
And even though the flow be within the 
quantum o f water to the use o f which 
an appropriate!- hns a preferential right,



[415J Tide 100— W ater and Irrigation 1 0 0 -1 -3

during any tim e it is  not being used 
beneficially and economically, it still is, 
remains, or becomes publici juris, sub* 
jeet to all common rights o f the public 
and to appropriation and use by an
other, for the appropriator's r igh t is 
merely o preferential right to the bene* 
ficiul anil economical use of the w ater 
up to his given quantity. Adams v. 
Portage Irrigation, Reservoir & Power 
Co.. 95 U. 1, 72 P.2d 648.

Mere fact th at a  city  had for many 
years diverted water from u creek did 
not give it th e right to  the use of such 
w ater or establish a right thereto, since 
it was necessary th a t it  appear th at 
w ater diverted had been put to beneficial 
use. und ns bearing upon th at question, 
“area irrigated and tnc duty o f w ater 
on land irrigated are of controlling im* 
portance.” so that where there was no 
such evidence, judgment for city  in ac* 
tion to determine rights to w ater in 
slreuin was reversed. Richfield Cotton
wood I it . Co. v. Citv of Richfield, 84 
U. 107. 117, :I4 P.2d £>46.

2. T itle and rights o f appropriator.
As n consequence o f  this section, prior 

appropriator o f  w ater docs not acquire 
title thereto but m erely obtains right 
to use of o specific quantity of water 
from a certain stream upon condition 
thut the water Bhnll he used for a bene
ficial purpose. United States v. Cald
well. 64 U. 490, 231 P. 434. (Kim ball,
J . ,  dissenting.)

3. Purposes and uses for which taken.
The right o f grazers of sheep to take

w ater for camp and grazing purposes 
is a  lawful righ t recognized by the Con
stitution and statute, unless in so doing 
the quality or quantity of the waters 
due to others is appreciably diminished. 
Adams v. Portage Irrigation, Reservoir 
& Power Co., 95 U. 1, 72 P.2d 648. I.

I. Quantity o f water subject to appro
priation.

The actual amount of w ater needed 
for the use to  which it is to be applied 
is the limit to  which a party is entitled 
to water for irrigation. Even a pre
scriptive right to w aters gives no right 
except to put the same to a beneficial 
use. B ig Cottonwood Tanner Ditch Co. 
v. Shurtliff. 49 U. 669. 678. 164 P. 866, 
applying Comp. Laws 1907, 8 1288x20, 
which is identical with present section; 
Cleary v. Daniels, 60 U. 494, 167 P . 820.

The quantity of w ater th a t an ap- 
propriator o f water for irrigation pur
poses is entitled to have decreed to him, 
when his righ t is brought in question,

depends in great part upon the amount 
of land th at Buch appropriator has ir 
rigated with the w ater diverted. Gen
erally, the greater the area to be ir 
rigated, the greater will be the quantity 
of water required. Jensen  v. Birch 
Creek Ranch Co., 76 U. 360, 301, 280 
P. 1007.

The quantity necessary for irrigation 
of and domestic uses on land is measure 
of right o f successor of one conveying 
by deed all waters flowing from eertuin 
spring, the deed excepting th at used on 
one and one-half acres o f ground near 
it. He is not entitled to use all waters 
of spring which he may desire on such 
acreage, so as to entitle grantee of 
land only to waste or Burplus permitted 
to flow off land. B ig Cottonwood Lower 
Canal Co. v. Cook, 73 U. 383, 274 P. 
464.

Right of control exercised by virtue 
of 15-8-16 giving city power to control 
water and water courses did not give 
city any proprietary right to  use of such 
waters, since beneficial use is measure 
of all rights to use o f w ater. Mt. Olivet 
Cemetery Ass’n v. Sa lt Lake City, 65 
V. 193, 235 P. 876.

Under this section the rights of prior 
appropriators of the w ater of a lake 
as against subsequent applieonts to ap
propriate water therefrom  depends, not 
on how much the prior appropriators re
quired, but on the amount they have ap
plied to an original and beneficial pur
pose within a reasonable time after 
making their appropriation and prior to 
the time defendants applied for an ap
propriation. Salt Luke City v. Gard
ner. 39 U. 30, 114 P. 147.

5. Disposition of surplus appropriated.
The rights of prior appropriator arc

measured and limited by extent o f his 
appropriation and application to hone- 
fleial use, and if he diverts more water 
than he is entitled to, he must return 
such surplus to stream  fo r  use of sub
sequent appropriators. Gunnison Irr. 
Co. v. Gunnison Highland Canal Co., 62 
U. 347, 174 P. 862.

6. Who may complain.
Prior appropriator cannot prevent use 

of surplus w aters; th at is, he cannot

Crevent another from using water while 
c cannot use it or make it available 

for use. Cleary v. D aniels, 60 U. 494, 
167 P . 820.

The grantor of w ater rights will not 
be heard to say th at his grantee cannot 
make beneficial use thereof. Campbell 
v. Nunn. 78 U. 316, 2 P.2d 899.



1 0 0 -1 -4  T itle 100— W ater and Irrigation  [41 6 ]

100-1—1. Reversion to Public by Abandonment or Fuilure to l Tsc 
Within 5 Years— Extending Time.

When an appropriator or his successor in interest shall abandon or 
cease to use water for a period of five yeurs the right shall cease, and 
thereupon such water shall revert to the public, and may be again 
appropriated as provided in this title, unless before the expiration of 
such five-year period the appropriator or his successor in interest shall 
have filed with the state engineer u verified application for an extension 
of time, not to exceed five years, within which to resume the use of 
iuch water and unless pursuant to such application the time within 
which such nonuse may continue is extended by the state engineer as 
hereinafter provided. The provisions of this section are applicable 
whether such unused or abandoned water is permitted to run to wuste 
or is used by others without right. The filing of such application for 
extension of time shall extend the time during which nonuse may 
continue until the order of the state engineer thereon. Such applica
tion shall be on a blank to be furnished by the state engineer and 
shall set forth such information as he may require, including but not 
limited to the following: The name and address of applicant; the name 
of the source from which the right is claimed and the point on such 
source where the water was last diverted; evidence of the validity of 
the right claimed by reference to application number in the state 
engineer’s office; date of court decree and title of case; or the date 
when the water was first used; the place, time and nature of past 
use; the flow of water which has been used in second feet or the quan
tity stored in acre feet and the time the water was used each year; the 
extension of time applied for, together with a statement of the reason 
for the nonuse of such water. Similur applications may be made from 
time to time, before the date of expiration of the extension next there
tofore granted.

Upon receipt of such application the state engineer shall cause to be 
published at applicant’s expense, to be paid in advnnce, once each week 
for three successive weeks, in a newspaper of general circulation in the 
county in which the source of water supply is located, a notice of the 
application, which notice shall contain, among other matters, the fol
lowing: The name and address of applicant; the name of the source 
from which the right is claimed and the point on such source where 
the water was last diverted; the place, time and nature of past use: the 
How of water which has been used in second feet or the quantity stored 
in acre feet; and the extension of time applied for.

Any person interested may at any time after the first publication 
of such notice and prior to the thirtieth day after completion of publica
tion, file with the state engineer a verified written protest, together with 
a copy thereof, against the granting of such extension of time, stating 
the reasons therefor, which shall be duly considered by the state engi
neer, and after such further investigation as the state engineer deems 
necessary, he shall allow or reject the application.

Such applications for extension shall be granted by the state engineer 
for periods not exceeding five years each, upon a showing of reasonable 
cause for such nonuse. Financial crisis, industrial depression, opera-
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tion of legal proceeding* or other unavoidable cause, or the holding of 
a water right without use by any municipality, metropolitan water dis
tricts or other public agencies to meet the reasonable future require
ments of the public, shall constitute reasonable cause for such nonuse.

Sixty days before the expiration of any such period of extension of 
time, the state engineer shall notify the applicant by registered mail 
of the date when such period of extension will expire. Before such date 
of expiration such applicant shall file a verified statement with the state 
engineer setting forth the date on which use of the water was resumed, 
and such further information as may be relevant and be required 
by the blank form which shall be furnished by the state engineer for 
said purpose, or such applicant shall make application for further ex
tension of time in which to resume use of the water as provided in 
this section, otherwise such water right shall cease and thereupon the 
water shall revert to the public; provided, that nothing in this section 
shall apply to underground or subterranean waters.

History.
As untended 1>y L. 'Ifi, ch. 104, off. Mar. 

8 ; L. 39. eh. 1 i 1. eff. Mar. 20, adding 
entire tex t a fter  " t it le ” in fourth lino.

This section was Comp. Laws 1007, 
§ 1288x23.

1. Manner of forfeiting rights.
2. —  in general.

Abandonment, ns applied to doctrine 
of appropriation of w ater to  a bene
ficial use. mi'uns un intentional relin
quishment of n known right. Hammond 
v. Johnson. 04 U. 20. GG P.2d 804. But 
abandonment of water rights is not 
bused upon a time element, and mere 
nonuser will not establish abandonment 
for any less tim e, ut least, than the 
statutory period, the controlling element 
being a m atter of intent. Hammond v. 
Johnson. i)4 U. 20. fit! P.2d 894.

In order to constitute an abandonment 
of u w ater right, there must be an in
tent to abandon, coupled with some act 
of relinquishment by which the intent 
is carried out. Promontory Ranch Co. 
v. Argile. 2H U. 398, 79 P. 47.

Neither abandonment nor forfeiture of 
a w ater righ t U.v nonuser takes cog
nizance o f or applies to  situation where 
third parly has entered scene, since one 
may obtain rights to use of public waters 
by appropriation or private rights by 
purchase, lease, grant or udversc pos
session. Hammond v. Johnson, 94 U. 
211, (Hi P.2d HIM.

Xonuaer of appropriated w aters for 
statutory period, its well as intentional 
abandonment, results in loss o f rights 
thereto. Deseret Live Stock Co. v. 
Hooppinnia, 60 U. 26, 239 P . 479.

Forfeiture of a w ater righ t fo r  non
user during statutory time may occur 
despite u specific intent not to  surrender

(L. 19, p. 177, § 6 .)
the right, since i t  iB based, not upon 
un act done, or an intent had, but upon 
failure to use right for statutory tim e. 
Hammond v. Johnson, 94 U. 20, 66 P.2d 
894.

Where ditch across land has not keen 
used or repaired for statutory period, 
this constitutes an abandonment and 
forfeiture of w ater right, and person 
may he enjoined as a trespasser from 
entering upon land. Stalling v. Ferrin , 
7 U. 477, 27 P. 686, applying 2 Comp. 
I jiw s  1888. § 2783.

3. — intent to abandon.
There can be no abandonment of a 

water right unless there is a  concur
rence of the acts o f the party with his 
intent to desert, forsake or abandon the 
right. Hammond v. Johnson, 94 U. 20, 
IT, P,2d 894.

In action to quiet title to w aters of 
n spring, finding of court th at defend
ants said plaintiff was stealing their 
water negatived an abandonment o f the 
w ater by defendants, so it could not re
vert to public and again be subject to 
appropriation. Hammond v. Johnson, 94 
U. 20, 66 P.2d 894.

In action to determine title to waters 
o f u spring having its source on plain
tiffs' land, fact th a t neither plaintiffs 
nor their grantors made any use o f the 
water, and permitted it to  continue to 
flow through an artificial watercourse 
which they had purchased from  one hav
ing it right thereto, was not sufficient 
to show abandonment, so as to  render 
the water subject to  appropriation, es
pecially in view o f other affirmative acta 
o f plaintiffs tending to show th at they 
had no intention o f  abandoning their 
rights. Gill v. Malan, 29 U . 431, 82 P.
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4. Natural stream s.
This has alw ays been the taw in this 

state. Thereunder natural stream s may 
be appropriated, notwithstanding the 
point o f diversion is upon privately 
owned land. Whitmore v. Sa lt Lake 
City, 89 U. .187, 307, 57 P.2d 726.

5. W aste water.
Portion of appropriated water allowed 

to run waste cunnot he appropriated by 
another unless owner intentionally 
abandons righ t to its use, or fa ils  to 
apply it  to beneficial purpose for statu
tory period, and owner may reclaim ex
clusive rights to  such w ater by applying

same to beneficial use a t any tim e before 
clupse of statutory period, in absence 
of earlier intentional abandonment ol 
rights thereto. Toraak v. RukBvina, 67 
U. 100, 240 P . 367.

6. Findings and conclusions of law.
I f  the findings of th e court under this 

section arc not against u fa ir  prepon
derance of th e evidence, then the court 
is justified as a m atter of law in ren
dering and entering a decree upon such 
findings. Utah Power & Light Co. v. 
Richmond Irr. Co., 79 U. 002, 009, 12 
P.2d 367.

100-1-5. Use of Water a Public Use.
The use of water for beneficial purposes, us provided in this title, 

is hereby declared to be a public use. (L. 19, p. 177, § 4 .)
Whitmore v. S a lt Lake City, 89 U. 387,History.

This section is identical with first 
sentence of Comp, Laws 1907, § 1288x21.

Comparable provisions.
Mont. Const., A rt.. I l l ,  § 16 (use of 

all w ater now appropriated, or that may 
h ereafter be appropriated for aale, 
rental, distribution or other beneficial 
use, shall be held to be a public use).

1. Right to take.
This has alw ays been th e law in thiB 

slate. Therefore a natural stream  may 
he appropriated, even though point of 
diversion is upon privately owned land.

390. 57 P.2<1 720.

2. "Public use."
As to what are public uses, see 104- 

61-1 e t scq.

3. Condemnation proceedings. 
Condemnation proceedings under 104—

01 -1 , subd. ( 5 )  may be resorted to for 
purpose of building pipe line on adjoin
ing lands to divert waters impregnated 
with copper from  plaintiff's mine dump. 
Utah Copper Co. v. Montana-Bingham 
Consol. Min. Co., 69 U . 423. 256 P. 072.

100-1-6. Eminent Domain— For Ditches, Reservoirs, etc.
Any person shall have a right of way across and upon public, private 

and corporate lands, or other rights of way, for the construction, main
tenance, repair and use of all necessary reservoirs, dams, water gates, 
canals, ditches, flumes, tunnels, pipe lines and areas for setting up 
pumps and pumping machinery or other means of securing, storing, 
replacing and conveying water for domestic, culinary, industrial and 
irrigation purposes or for any necessary public use, or for drainage, 
upon payment of just compensation therefor, but such right of way 
shall in all cases be exercised in a manner not unnecessarily to impair 
the practical use of any other right of way, highway or public or private 
road, or to injure any public or private property. (L . 19, p. 177, § 4.)
History.

As amended by L. 36, ch. 106, eff. Mar. 
22, making only minor changes in text.

This section does not differ radically 
from R. S. 1898, § 1277; Comp. Laws 
1907, § 1288x21.

Cross-references.
Eminent domain, 104-61 ; right o f way 

across state lands for ditches, 86 -2-1 , 
.46-2-3. I.

I. Easement.
In view o f this section and 104-61-1. 

mlid, ( 6 ) .  giving the right of eminent

domain in such canes, no easement for 
passage of w ater through an irrigation 
ditch across private lands, upon the 
theory o f an implied reservation, exists 
in Utah. Alcorn v. Reading, 66 U. 509, 
243 P. 922.

In view of this section and 104-61-1, 
Bubd. (5 ), giving righ t of eminent do
main in such cases, no “way o f neces
s ity " for passage o f w ater through 
irrigation ditch bctobr private lands can 
)>e asserted under the common law. 
Alcorn v. Reading, 60 U. 509, 243 P. 
922.

Fo r  the general law  of easements, con-
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suit standard textbooks and Tripp v. 
Bugley, 74 U. 67, 270 P . 912, 09 A. 
L. K. 1417; Holm v. Davis, 41 U. 200, 
126 P. 403, 44 L. R. A. (N . S .) 89.

2. I.os* of right o f  way.
I f  water right is lost by abandonment 

of ditch by nonuser or fa ilu re  to repair, 
the right of way is thereby lost, and 
entry upon land is n trespass. S ta ll
ing v. Ferrin , 7 U. 477, 27 P. 689.

A. L. R. notes.
Em inent domain: combination o f pub

lic and private UBes or purposes; storage 
reservoirs; irrigation, 63 A. L. R . 18, 
19; exercise of eminent domain for pur
pose of irrigating land o f private owner. 
27 A. L. R. 619.

100-1-7. Id. For Joint llse of Ditch.
When any person desires to convey water for irrigation or any other 

beneficial purpose and there is a canal or ditch already constructed 
that can be used or enlarged to convey the required quantity of water, 
such person shall have the right to use or enlarge such canal or ditch 
already constructed, by compensating the owner of the canal or ditch 
to be used or enlarged for the damage caused by such use or enlarge
ment, and by paying an equitable proportion of the maintenance of 
the canal or ditch jointly used or enlarged; provided, that such enlarge
ment shall be made between the 1st day of October and the 1st day of 
March, or at any other time that may be agreed upon with the owner 
of such canal or ditch. The additional water turned in shall bear its 
proportion of loss by evaporation and seepage. (L. 19, p. 177, § 5.)

History.
This section is more or less in the 

same lunguagc us It. S . 1898, § 1278; 
Comp. Laws 1907. § 1288x22. 1 2

1. Validity.
This section is not invalid because it 

doca not provide fo r  making compensa
tion contemplated by Const. A rt. I , § 22, 
for taking or damnging private prop
erty for public use. Salt Lake City v. 
E ast Joraun [rr. Co.. 40 U. 126, 121 P. 
692. (Stroup, J . ,  dissenting.)

2. Proceeding to enlarge irrigation

in proceeding by city against irriga
tion company to obtain right to enlarge 
irrigating cunal owned by defendant so 
as to convey water from river for ubc of 
its inhabitants, it was held th at use that 
city sought to moke of canal when en
larged wns public use, th a t proceeding 
was controlled by principles involved 
in exercise o f  right of eminent domain, 
th at the measure o f  damages which de
fendant was entitled to was amount of 
decrease, i f  any, in value o f use of 
canal, for canal purposes, which was 
caused by enlargement thereof by city 
for its purposes and the use by 
city  for its purposes being exercised 
jointly  with use o f  defendant fo r  its 
canal purposes. S a lt  Lake C ity v. East 
Jordan Irr. Co.. 40 U. 126, 121 P . 692. 
(Strnup, J . ,  dissenting.)

3. Maintenance of proceeding.
In proceeding to obtain permission to 

enlarge certain irrigating  canals be
longing to irrigation company, held it 
was no objection to maintenance of pro
ceeding th a t plaintiff's right was right 
to divert w ater a t  point farther up
stream than point of diversion o f de
fendants' canals, or th a t plaintiff had 
not Bhown th at he had an actual end 
subsisting righ t to use o f water which 
he sought to convey through canals, 
where he had some w ater and had made 
application to appropriate portion of 
surplus waters o f  river, or th at his 
application for unappropriated water 
was made by plaintiff in his official ca
pacity as state engineer. Tanner v 
Provo Bench Canal & Irrigation Co.. 40 
U. 106, 121 P. 684, aff'd 239 U. S . 323, 
60 L . Ed. 307, 36 S. C t. 101. (Straup,
J . ,  dissenting.)

4. Compensation or damages.
In proceeding to obtain permission t< 

enlarge certain irrigating  canals belong
ing to irrigation company, held irriga
tion company w as limited in ita re
covery by amount of damages suffered 
and could not recover for any benefit 
plaintiff m ight receive. Tanner v. Prove 
Bench Canal & Irrigation Co., 40 U 
106, 121 P . 684, a ff’d 239 U. S. 323, 60 L 
Ed. 307, 36 S. Ct. 101. (Straup, J . 
dissenting.)

In proceeding to obtain permission ti 
enlarge certain irrigating canals be
longing to irrigation company, th a t do-
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fondants woulil be affected in control o f 
canals and in making repairs i f  any 
were necessary, held not to entitle de
fendants to  substantial damages, where 
defendants were neither unduly inter
fered with nor hampered in th eir control 
work of canals, and hence could not be 
injured o r  damaged in th a t regard. 
Tanner v. Provo Bench Canal & Irrig a 
tion Co., 40 U . 105, 121 P. 584, a ff’d 
230 U. S . 323, 60 L. Ed. 307, 36 S . Ct. 
101. (Straup, J . ,  dissenting.)

Where, in proceeding in state  court 
to  obtain permission to enlarge certain  
irrigating canals, cunal owners were a l
lowed only nominal damuges because no 
substantial damages were incurred, su
preme court o f  United States held it  
would not consider on writ o f error ob
jection that canal owners had been de
prived o f  properly without due process 
of law. Provo lU-nch ('anal & Irrigation  
Co. v. Tanner, 23!) U. S. 323, CO L. Ed.

307, 30 S . Ct. 101, aff'g 40 U . 106, 121 
P. 684. (Strau p , J . ,  dissenting.)

5. Exchange of water.
W ater may be diverted by a subse

quent appropriator from a stream , and 
w ater from the snme stream  or another 
stream , if  equal in quantity and quality, 
may be returned into th e stream or 
into the ditch or canal o f the prior ap- 
proprietor, i f  th at is done a t  a  point 
where the prior appropriator can make 
full use of the w ater without injury or 
dumage to him. United States v. Cald
well, 04 U. 400. 231 P. 434. (Kim ball,
J . ,  dissenting.)

8. Additional w ater turned in.
Under las t sentence o f  this section, 

reasonable losses from evaporation and 
seepage are not classified as willful 
waste or a wrongful use o f water. L it
tle Cottonwood W ater Co. v. Kimball, 
76 U. 243, 261, 289 P. 110.

100-1-8. Duties of Owners of Ditches— Safe Condition— Bridges.
The owner of any ditch, canal, flume or other water course shall 

maintain the same in repair so as to prevent waste of water or damage 
to the property of others, and is required, by bridge or otherwise, to 
keep such ditch, canal, flume or other water course in good repair 
where the same crosses any public road or highway so as to prevent 
obstruction to travel or damage or overflow on such public road or 
highway, except where the public maintains or may hereafter elect to 
maintain devices for that purpose. (L. 19, p, 177, § 12.)

H T H s*’section was R. S . 1898, § 1279; 
Comp. Laws 1907, § 1288x20.

1. Operation and effect o f section.
This section imposes upon owners of 

omuls or ditches used for irrigation  the 
duty of exercising ordinary care so as 
to prevent injury and damage to others; 
failure to  exercise ordinary care  and 
prudence may constitute actionable neg
ligence. Subsequent alterations and re
pairs arc competent upon issue of neg
ligence. JcnBcn v. Davies & Welter 
Counties Canal Co., 44 U. 10, 137 P. €36. i.

i. Pleading and proof.
Under this Bcction, plaintiff claiming 

damages caused by seepage m ust allege 
ind prove negligence or want o f  ordi- 
la r y  care  on defendant's p art in the 
construction, operation or maintenance

o f  irrigation ditch. The degree of care 
required is commensurate with the dam
age or injury th at will probably result 
i f  w ater does escape. Muckay v. Breeze, 
72 U. 306, 310. 269 P . 1026, applying 
Comp. I jiw s  1917, § 3474, and caaea 
cited.

3. Issues, proof and variance.
The action to recover for in juries re

sulting from overflow is grounded on 
negligence. The issue is wnether there 
whb u duty to repair. Chipman v. Am er
ican Fork City, 46 U. 134, 148 P. 1103; 
s. c. 54 U. 93, 179 P . 742.

I. Action against land commbtuionerti.
An uction against board of land com 

missioners is governed by general prin
ciples o f law. Wilkinson v. S late , 42
U. 4K3, 134 P. 626.

109-1-9. Contribution Between Joint Owners of Ditch or Reservoir.
When two or more persons are associated in the use of any dam, 

canal, reservoir, ditch, lateral, flume or other means for conserving or 
conveying water for the irrigation of land or for other purposes, each 
of them shall be liable to the other for the reasonable expenses of main
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taining, operating and controlling the same, in proportion to the share 
in the u«e or ownership of the water to which he is entitled.

(L . 19, p. 177, §1 3 .)
History.

This section is more or less identical 
with R. S . 1898, § 12«0; Comp. Laws 
1007, § 1288x110.

1. Operation and effect o f section.
This section was not intended to

abrogate or disturb the rights o f parties 
in an irrigation canal founded upon a 
valid and existing contract, and hence 
whew rights of parties were so founded, 
irrigation company was not entitled to 
contribution for maintenance of a  canal. 
W est Union Cnnnl Co. v. Thornley, 64 
U. 77. 22H I\ 199.

2. Nature o f proceeding and Juriadic-

Action under this section is not an 
action involving w ater rights under 
100-4 -1 anil may be brought in city 
court. Thomas v. D istrict Court of

Box Elder County, 66 U . 300, 242 P . 
348.

X  Division of cost of maintenance and 
operation.

Under our Btatute i t  is proper to  
divide the cost o f maintenance and Op
eration of an irrigation ditch on uie 
basis o f ownership of tho water. I f  
anyone infringes upon the rights of 
parties so entitled, depriving them of 
their w ater, they may, o f  course, have 
redress in a proper oction. Perry Irr. 
Co. v. Thomas, 74 U. 193. 200, 27ft P. 
536, applying Laws 1919, Ch. 07, § 13.

4. Pleas and defenses.
In action under this section, determ i

nation of wnter rights under 100-4-1  
is res ndjudienta. Thomas v. D istrict 
Court o f Box Rider County, 60 U. 300, 
242 P. 348.

100-1-10. Conveyance of Water Right— By Deed.
Waiter righto shall be transferred by deed in substantially the same 

manner as real estate, except when they are represented by shares of 
Htock in a corporation; and such deeds shall be recorded in books kept 
for that purpose in the office of the recorder of the county where the 
place of diversion of the water from its natural channel is situated and 
in the county where the water is applied. Every deed of a water right 
so recorded shall, from the time of filing the same with the recorder 
for record, impart notice to all persons of the contents thereof, and sub
sequent purchasers, mortgagees and lien holders shall be deemed to 
purchase and take with notice thereof. (L . 19, p. 177, § 16.)
History.

Tliis section is more or less identical 
with Comp. U w s 1907, § 1288x33.

Comparable provisions.
Idaho Code, $ 41-2204 (contracts and 

deoils for sale o f water rights must be 
of the form approved by departm ent of 
reclam ation; must be numbered plainly 
anil consecutively; owner of irrigation 
works must file for record in proper 
county recorder’s office all such contracts 
or deeds, or duplicate copies thereof, in 
order in which same are issued to pur
chasers); § 41-2201 (department of 
reclamation determines capacity of ir
rigation works, and number of acres 
th at may be irrigated therefrom, upon 
the filing, with the department, o f a 
petition for certificate o f authority to 
sell water rights in such works).

Cross-references.
Conveyance of beds o f navigable 

waters. 86 -1 -1 4 ; conveyance o f real oa- 
inlo, 78-1.

t. Reservations in conveyance.
Reservation, in conveyance to w ater 

company, of right to w inter waters 
theretofore used fo r  irrigation, is limited 
to use of BRinc amount of w ater and 
same land previously irrigated thereby, 
and w aters may not be used to irrigate 
land formerly irrigated by summer 
wnters, though in using such w inter 
w aters on lands form erly irrigated by 
same, user is not limited to same ditches 
used prior to date of conveyance and 
reservation of rights. E ast Grouse 
Creek Wnter Co., v. Fro st, 66 U. 687, 
246 P. 338.

Decisions from other jurisdictions.
—  Idaho.

A w ater right may be transferred 
separately from the lands on which it  
has been used, provided th at to  do so 
does not prejudice the rights of another 
w ater user; and the right to segregate n 
w ater right from the lands to which it  
may be appurtenant inheres in the right
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o f property ami ownership in Idaho. A. L . R. notes.
11i 1 lerent Irrigation Diet. v. Nampa A  Assignability and divisibility of case- 
Mcridian Irrigation Dist., 67 Idaho 403, ment in gross or license in respect of 
68 P.2d 116. water, 130 A. L . R. 1263.

100-1-11. Id. As Appurtenance.
A right to the use of water appurtenant to land shall pass to the 

grantee of such land, and, in cases where such right has been exercised 
in irrigating different parcels of land at different times, such right shall 
pass to the grantee of any parcel of land on which such right was ex
ercised next preceding the time of the execution of any conveyance 
thereof; subject, however, in all cases to payment by the grantee in 
nny such conveyance of all amounts unpaid on any assessment then 
due upon any such right; provided, that any such right to the use of 
water, or any part thereof, may be reserved by the grantor in any such 
conveyance by making such reservation in express terms in such con
veyance, or it may be separately conveyed. (L. 19, p. 177, § 15.)
History.

This section is more or less identical 
with 2 Tomp. Ijtw s 1888, 8 2783; R. S. 
1898, § 1 2 8 1 ; Comp. Law s 1907,
§ 1288x33.

t. Conveyances.
2. —  deeds.

A conveyance o f land passes an ap
purtenant w ater righ t unless the same 
is expressly reserved (Cortella v. Sa lt 
Lake City, 93 U. 236, 72 P.2d 630), 
n t least where beneficial use of w ater 
upon land conveyed is shown. Ander
son v. Hainson, 60 U. 161. 167 P. 264, 
upplying Comp. Laws 1907. Under this 
section, a deed to land in statutory 
form, without reservation o f  the water, 
conveys w hatever right the grantor has 
to the w ater appurtenant to  the land. 
Anderson v. Hamson, 60 U. 161, 167 P. 
264. applying Comp. Laws 1907, 
§ 1288x32.

3. — tax deed.
Since deed tn land in statutory form 

without reservation of water conveys 
whatever right grantor has to water 
uppurtenant to land, tax deed conveyed 
such wutcr rights. Black v. Johanaon, 
81 U. 410. 18 P.2d 901. I.

I. — m ortgage.
M ortgage in statutory form, without 

reservation of w ater, conveys whatever 
rights grantor has to w ater appurtenant 
to land. Thompson v. McKinney, 01 U. 
89. 63 P.2d 1060.

W ater rights which were found to be 
appurtenant to  land, and which were 
not reserved to m ortgagor in mortgage 
or otherwise separately conveyed to an
other. were included in the mortgage 
and passed with the land on foreclosure. 
Thompson v. McKinney, 91 U. 80, 63 
P.2d 1066.

5. — devises.
Where land devised was of little vuluc 

without w ater rights, w ater rights 
passed to devisees ns appurtenant to, 
and part of. the land. In re Johnson's 
E state. 64 U. 114, 228 P. 748.

6. Appurtenances to land.
Perpetual right to take w ater from

city ’s canal, in exchange for water 
rights in creek which had form erly 
been used for irrigation, was for bene
fit o f irrigation of land, and would he 
in the nature of on appurtenance to the 
land. Cortella v. Salt L«kc City. 93 U. 
236. 72 P.2d 630.

Where owner of lund conveyed it to 
defendant’s predecessor in title, reserv
ing minerals on or in land conveyed, and 
subsequently conveyed mineral rights to 
pluintiff, held, in action by plaintiff to 
quiet title to  water containing copper, 
th at such w ater wbb not m ineral, and 
hence, defendant was entitled to re
move copper from water. Stephens 
Hays E state. Inc., v. Togliatti, 85 U. 137, 
38 P .2d 1066.

7. Rights of strangers.
Under form er statute, held that, 

where deed included appurtenances to 
land, right to  w ater passed to grantee, 
and th at absolute stranger to convey
ance was not in position to dispute title 
to  w ater righ t obtained under deed h> 
grantee who, as tn third persons, might 
exercise all o f rights of absolute owner 
without regurd to whether, as between 
parties to deed, transaction was m ort
gage or conditional sale. Sm ith v 
North Cunyop W ater Co., 16 U. 194, 62 
P. 283.

8. Findings.
Rinding th at wutcr rights were ap

purtenant to  lund. und passed with the 
lund by m ortgage thereon, was sup-
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porli-.l )>y the record. Thompson v. 89 A. L. R. 1187; fee or easement, deed 
.McKinney, D1 (!, K9, id  p.2<l 105H. involving water rights as conveying,

1156 A. L . R. 404; rights in ditch com- 
A, [,. It. notes. pony us appurtenance o f Innd irrigated,

('h im icler o f casement in respect o f  ill A. L. K. 1008. 
w ater as one in gross or uppurtenunt,
100-1-12. Id. Failure to Record, Effect.

Every deed of a water right which shall not be recorded as provided 
in this title shall be void as against any subsequent purchaser, in good 
faith and for a valuable consideration, of the same water right, or a p 
portion thereof, where his own deed shall be first duly recorded.

(L. 19, p. 177. § 17.)
100-1-13. Corporations— One Water Company May Own Stock in An- 

other.
Any irrigation or reservoir company incorporated and existing under 

the laws of this state muv purchase or subscribe for the capital stock 
of any other similar corporation which at the time of such purchase 
or subscription shall be or is about to be incorporated; provided, that 
such purchase or subscription shall be made only when permitted by 
the articles of incorporation, and such corporations are hereby permit
ted and authorized to amend their articles of incorporation so as to 
authorize such purchase or subscription. (L. 19, p. 177, § 11.)
100-1-14. Federal Projects— Water Rights Appurtenant to Land 

SpeciAed— Transfer to Other Lands.
All water hereafter appropriated for irrigation purposes in works 

constructed or controlled by the United States shall be appurtenant to 
specified lands owned or occupied by the person claiming the right 
to use the water, so long as the water is used beneficially thereon; pro
vided, if for any reason it should at any time become impracticable 
to use water beneficially or economically for the irrigation of any land 
to which the right of the same is appurtenant, said right may, on appli
cation to the state engineer, be severed from said land and simultane
ously transferred to and become appurtenant to other land without 
losing priority of right theretofore established, if such change can be 
made without detriment to existing rights. All changes shall be mAde 
only in the manner provided by section 100-3-3, Revised Statutes of 
Utah, 1933, ns amended by this act, and not otherwise.

(L. 19, p. 177, § 14.)
Ilinliirv.

As amended l.y I., 117. ch. 130, cff. 
Mur. IS. milling linn! sentence o f text.

('riiKH-refcrenccH.
See 100-1-11.

A. I., li. notes.
Priority ns between contract holders 

under Curcy Act project, 20 A. L. R.

200; right of owner o f  land within rec
lamation project in respect of which 
w ater right was allowed on application 
pursuant to Reclamation Act to perpet
ual right beyond control of fcdcrul gov
ernm ent for sufficient amount bene
ficially to irrigate land, 115 A. L. R, 
1:120.

100-1-15. Interfering with Water Works or Apportioning Official—  
Penalty and Liability.

Any person, who in any way unlawfully interferes with, injures, 
destroys or removes any dam, head gate, weir, casing, valve, enp or
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other appliance for the diversion, apportionment, measurement or regu
lation of water, or who interferes with any person authorized to appor
tion water while in the discharge of his duties, is guilty of a misde
meanor, and is also liable in damages to any person injured by such 
unlawful act. (L. 19, p. 177, § 18.)

Hintory.
An untended by I,. 35, ch. 105, off. 

Mar. 22, making only minor changes in 
text.

CroSH-referencea.
O ther eriminul provisions, 103-41, 

103-60.

1. Action for malicious destruction of

This action is governed by the gen
eral principles o f the law of torts; as,

fu r  example, the righ t to  recover ex- 
eniplur.v damages. Falkcnberg v. Neff, 
72 U. 258, 209 P . 1008.

A . L. R . notes.
Highway officers’ personal liability 

fo r  interference with w ater righ ts in 
construction or maintenance of high
way. 90 A. L. It. 1491.

100-1-16. Obstructing Ditches or Right of Way— Penally.
Whenever any person has a right of way for any cunal or other water 

course it shall be unlawful for any person to place or maintain in place 
any obstruction, by fence or otherwise, along or ucross such canal 
or watercourse, without providing gates sufficient for the passage of 
the owner of such canal or water course. Any person violating the 
provisions of this section is guilty of a misdemeanor.

(L. 19, p. 177, § 19.)

A. L . R. notes. construction or maintenance of high-
Highway officers’ personal liability way, 90 A. L. R. 1491. 

for interference with w ater rights in

L. 1933, ch. 81; eff. Mar. 20.

D e t e r m in a t i o n  o f  V a l id i t y  o f  C o n t r a c t s  o f  W a t e r  
U s e r s ’ A s s o c ia t i o n s

AN ACT concerning water users' association formed to acquire recla
mation projects constructed by the United States of America and 
providing for the determination of the validity of contracts between 
water users’ associations and the United States of America.

Be it enacted by the Legislature of the State of Utah:

100-1-17 . Pelilion for Hearing to Determine Validity—Notice— Serv
ice— Pleading—Costa— Review.

Where any water users' association, irrigation company, canal com
pany, ditch company, reservoir company, or other corporation of like 
character or purpose, organized under the laws of this state has en
tered into or proposes to enter into a contract with the United States 
for the payment by such association or company of the construction 
and other charges of a federal reclamation project constructed, under 
construction, or to be constructed within this state, and where funds 
for the payment of such charges are to be obtained from assessments 
levied upon the stock of such association or company, or where a lien
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is created or will be created against any of the land, property, canals, 
water rights or other assets of such association or company or against 
the land, property, canals, water rights or other assets of any stock* 
holder of such association or company to secure the payment of con
struction or other charges of a reclamation project, the water users' as
sociation, irrigation company, canal company, ditch company, reser
voir company or other corporation of like character or purpose may 
hie in the district court of the county wherein is situated the office of
such association or company a petition entitled “ ......................................
Water Users’ Association” or “ ..........................................................................
Company,” as the case may be, “against the stockholders of said 
association or company and the owners and mortgagees of land within
the ............................................. Federal Reclamation Project.” No other
or more specific description of the defendants shall be required. In 
the petition it may be stated that the water users’ association, irriga
tion company, canal company, ditch company, reservoir company or 
other corporation of like character and purpose has entered into or 
proposes to enter into a contract with the United States, to be set out 
in full in said petition, with a prayer that the court find said contract 
to be valid, and a modification of any individual contracts between the 
United States and the stockholders of such association or company, or 
between the association or company, and its stockholders, so far as 
such individual contracts are at variance with the contract or .proposed 
contract between the association or company and the United Stntes.

Thereupon a notice in the nature of a summons shall issue under 
the hand and seal of the clerk of said court, stating in brief outline the 
contents of said petition, and showing where a full copy of said con
tract or proposed contract may be examined, such notice to be directed 
to the said defendants under the same genera) designations, which 
shall be deemed sufficient to give the court jurisdiction of all matters 
involved and parties interested. Service shall be obtained (a) by pub
lication of such notice once a week for three consecutive weeks (three 
times) in a newspaper published in each county where the irrigable 
land of such federal reclamation project i^ situated, and (b) by the 
posting at least three weeks prior to the date of the hearing on said 
petition of the notice and a complete copy of the said contract or pro
posed contract in the office of the plaintiff association or company, and 
at three other public places within the boundaries of such federal 
reclamation project. Any stockholder in the plaintiff association, or 
company, or owner, or mortgagee of land within said federal reclama
tion project affected by the contract proposed to be made by such asso
ciation or company, may demur to or answer said petition before the 
date set for such hearing or within such further time as may be allowed 
therefor by the court. The failure of any persons affected by the said 
contract to answer or demur shall be construed, so far as such persons 
are concerned as an acknowledgment of the validity of said contract 
and as a consent to the modification of said individual contracts if 
any with such association or company or with the United States, to 
the extent that such modification is required to cause the said individual 
contracts if any to conform to the terms of the contract or proposed
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contract between the plaintiff and the United States. All persons filing 
demurrers or answers shall be entered as defendants in said cause and 
their defense consolidated for hearing or trial. Upon hearing the court 
shall examine all matters and things in controversy and shall enter judg
ment and decree as the case warrants, showing how and to what extent, 
if any, the said individual contracts of the defendants or under which 
they claim are modified by the plaintiff’s contract or proposed con
tract with the United States. In reaching his conclusion in such causes, 
the court shall follow a liberal interpretation of the laws, and shall 
disregard informalities or omissions not affecting the substantial rights 
of the parties, unless it is affirmatively shown that such informalities 
or omissions led to a different result than would have been obtained 
otherwise. The code of civil procedure shall govern matters of pleading 
and practice as nearly as may be. Costs may be assessed or apportioned 
among contesting parties in the discretion of the trial court. Review 
of the judgment of the district court by the supreme court may be had 
as in other civil causes. (Sec. 1.)
History.

As amended by L. 35, ch. 108, cIT.
Mar. H, rewriting tex t o f entire Bection.

100-1-18. Effective Date.
This act shall take effect upon approval.
Approved March 20, 1933. (Sec. 2.)

L. 1933, ch. 82; eff. Mar. t8.
D r a in a g e  a n d  I r r ig a t io n  D i s t r i c t s . E m p o w e r e d  t o  B o r r o w  

M o n e y

AN ACT authorizing irrigation companies, drainage districts, and ir
rigation districts to borrow money from the Reconstruction Finance 
Corporation, organized pursuant to an act of congress of the United 
States or from any other government loaning agency or agencies.

Be it enacted by the Lcginlaturc of the State of Utah:

100-1-19. Purpose— Agency.
That irrigation companies, drainage districts, and irrigation districts 

heretofore organized under the laws of the state of Utah be and they 
are hereby authorized and empowered to borrow money from the Re
construction Finance Corporation, organized pursuant to an act of con
gress of the United States, or from any other governmental loaning 
agency or agencies to aid them in refunding or refinancing their ob
ligations outstanding on the date of enactment by the congress of the 
United States of the emergency relief and construction act of 1932 
through the purchase and retirement of such obligations at a dis
count, or otherwise, if  such obligations were issued in connection with 
irrigation and/or drainage projects of such companies and or districts, 
respectively, which are self-liquidating in character, or where the loan 
can be repaid by the applicant for such loan by assessment on the issued 
and outstanding capital stock of the irrigation company, or by assess
ment on the land or lands within the exterior boundaries of the drainage
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district, or by assessments on the lands and/or water allotted to lands 
within the exterior boundaries of the irrigation district. (Sec. 1.) 
Crons-references.

Borrowing power generally of drain
age districts, 24A -0-39 .

100-1-20. To Issue Bonds— Interest— Lien.
The money so borrowed shall be evidenced by the bond or bonds or 

other obligations of the irrigation companies, drainage districts, or ir
rigation districts borrowing the same and shall constitute and be se
cured by a first lien on the water rights, canal rights and all assets 
of the irrigation companies, and on all lands within the exterior bound
aries of drainage districts, and on all lands and/or water allotted to 
lands within the exterior boundaries of the irrigation districts, and 
shall bear such rate of interest and mature at such time or times as the 
contracting parties may agree upon. (See. 2.)
100-1-21. Effective Date.

This act shall take effect upon approval.
Approved March 18, 1933. (Sec. 3.)

CHAPTER 2

STATE ENGINEER *

100- 2-2
100- 2-0
100-2-4

State  Engineer —  Term — 
Powers and Duties—
Qualification and Duties. 

Oath and Bond.
Sulary and Expenses. 
Deputy, A ssistants and 

Equipment.
To Aid D istrict Court.

100-2-fi! Office a t  Capitol— Place of 
Hearings.

1,. 19
S urvey

100-2-7. To Aiil Federal Court. 100-2-17.
100-2-8. Powers Rcluting to Inter

state  Stream s— Interstate
Agreements —  Ratifica
tion.

100-2-18.

100-2-9. Power of Arrest.
100-2-10. Reports to Governor. 100-2-19.
100-2-11. Records— Certified Copies—

Evidence. 100-2-20.
100-2-12. Seal.
100-2-1n. Attorney-General, District

and County Attorneys to 
Counsel.

100-2-14. Fees of S la te  Engineer.
100-2-15. Agreements with Federal 

and State  Agencies— In
vestigations, Surveys of 
Adjudications.

100-2-10. Arbitration —  Confirmation 
by D istrict Court.

1, rh. 106; elf. May 11. 
r Ground-W ater S upply  
\uthorization of Coopera

tive Investigations of 
Ground-Water Resources.

tion— Payment of E x
penses.

Appropriation by United 
States.

Authorizing Employees to 
E nter and Cross Lands— 
In juring Monuments u 
Misdemeanor.

'  lliatory of a rt. This chapter » Comp. Ljiw s  1007, Title 40, Ch. 1.

100-2-1. Stale Engineer—Term— Powers and Duties— Qualification 
and Duties.

There shall be a atate engineer, who shall be appointed by the gover
nor by and with the consent of the senate. He shall hold his office for
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the term of four years and until his successor is appointed and qualified. 
He shall have general administrative supervision of the waters of tho 
state, and of the measurement, appropriation, apportionment nml dis
tribution thereof. He shall have power to make and publish such rules 
and regulations as may be necessary from time to time fully to carry 
out the duties of his office, and particularly to secure the equitable and 
fair apportionment and distribution of the water according to the 
respective rights of appropriators. He shall have full authority to 
bring suit in courts of competent jurisdiction to enjoin the unlawful 
appropriation, diversion, and use of both surface and underground 
water and to prevent waste, loss, or pollution thereof and to otherwise 
enable him to carry out the duties of his office. The state engineer may 
establish water districts and define the boundaries thereof, such dis
tricts to be so constituted as to secure the best protection to the claimants 
of water and the most economical supervision on the part of the state. 
No person shall be appointed to the office of state engineer who has 
had less than five years’ experience as a practical engineer, or who has 
been less than three years an actual and bona fide resident of this state, 
or who has not such theoretical knowledge and practical experience and 
skill as shall fit him for the position. (L. 21, p. 185, § 7 .)
History.

As amended by L. 41, ch. 96, HL May 
IS, inserting sentence a fter  “appropri
ately” in tenth line.

Comparable provisions.
Idaho Code, § 66-31101 (abolishing, 

inter alia, office of sta te  engineer); 
§66-3201  (department o f reclamation 
exercises the rights, powers and duties 
vested by law in state  engineer); 
§ 41 - 1 B01 (enumerating duties of de
partment of reclamation).

Mont. Rev. Codes, § 1964 (state engi
neer appointed by governor, and con
firmed by the sen a te ); § 1965 (state 
engineer is required to become conver
sant with sta te ’s waterways and needs 
of state as to irrigation m atters).

Cross-references.
Engineering commission, 82C -1 : state 

engineer subject to orders o f commis
sion, 82C -1-19. 1

1. Term ination of existing office.
1.. 41, 1st Spec. Sess., ch. 40, c(T. .Inly 

I, which omended certain sections of 
this chapter, contained a section 2 which 
read as follows: “The term o f office of 
the present state engineer shall term i
nate upon the appointment and qualifi
cation of his successor.”

2. Powers of engineer.
Clearly, the slate engineer bus no 

powers except such ns are expressly con
ferred upun him by statute. Little 
Cottonwood W ater Co. v. Kimhull, 7G 
l.\ 24", 276. 289 I*. 111?,

Under former statute held that the 
section did not limit jurisdiction of engi
neer to unappropriated waters or waters 
belonging to the state, and th a t “waters 
of the state” and "w aters in the sta le " 
were interchangeable terms. Caldwell 
v. Erickson, «1 U. 2G5. 2111 P . 182.

State  engineer is without power to 
gran t right to use of w ater which in 
some way interferes with rights of 
others that have become fixed by long 
and continued use and enjoym ent; it 
is only in event th at engineer finds 
unappropriated w ater, th at applicants 
muv obtain rights to use o f  water. In 
re Jones' E state. 59 U. 99, 202 P. 200.

Under form er statute stnte engineer 
hud authority to grant extension of 
tim e for appropriation that he hod fixed 
for completing power plant and pipe lino 
if  not beyond ultimate lim it fixed hv 
statute, although application therefor 
was not made until a fter  tim e first fixed 
hv engineer hnd elapsed. Pool v. Utah 
County Light A Power Co„ JIG U. 508, 
105 P, 289.

100-2-2. Oath and Bond.
Before entering upon the duties of his office the state engineer shall 

take and subscribe the constitutional oath of office. He shall file with 
the secretary of state said oath and his official bond in the penal sum of 
$5,000, with not less than two sureties, to be approved by the state



[429 ] T ill* 100— W ater and Irrigation 1 0 0 -2 -7

board of examiner.*, conditioned for the faithful discharge of the duties 
of his office and for the delivery to his successor, or other officer ap
pointed by the governor to receive the same, of all moneys, books and 
other property belonging to the state then in his hands or under his 
control, or with which he may be legally chargeable as such officer.

(L. 19, p. 177, § 61 .)

('roRH-refi-renct'K.
Constitution*! oath, A rt. ]V , § 10; 

official oaths uml bonds, Title 06.

100-2-3. Sulary and Expenses.
The salary of the state engineer shall be $4000 per annum payable 

in equal monthly installments. When the state engineer is away from 
his office on official business he shall be entitled to his actual traveling 
expenses. (L. 19, p. 177, §59 .)
History.

As umciuU'il l»v t.. 41. 1st Spw . Sess., 
eh. 411. cff. Ju ly  1, rew riting U xl of

100-2—1. Deputy, Assistants and Equipment.
For the purpose of performing the duties of the office of the state 

engineer, the engineering commission shall upon the recommendation 
of the state engineer appoint a chief deputy and employ all necessary 
assistants and fix their salaries in accordance with salary standards 
adopted by the department of finance and may purchase all necessary 
equipment. (L. 19, p. 177, §68 .)

tlitilory.
As umcmluil by I.. 41, 1st Spec. Sess,, 

ch. 40, cff. Ju ly  1, making m aterial 
changes in text.

100-2-5. To Aid District Court.
In aid of the district court the state engineer shall have power to 

collect facts and make surveys and do all other necessary things, the 
cost of which shall be paid by the state upon presentation to the state 
auditor of monthly statements, certified by the state engineer and ap
proved by the state board of examiners. (L. 19, p. 177, § 68.)

100-2-6. Office al Capitol— Place of Hearings.
The state engineer shall keep his office at the state capitol, but all 

proceedings and hearings requiring the attendance of water users and 
witnesses shall be held within the county where the land is located.

(L. 19, p. 177, §60 .)

100-2-7. To Aid Federal Court.
The state engineer, when requested by the district court of the United 

States for the district of Utah, may assist said court in any matter 
relating to the distribution and use of any of the waters of the state, 
and may when so requested cooperate with any water commissioner ap
pointed by said court in any such matter. (L. 19, p. 177, § 66.)
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100-2-8. Powers Relating to Interstate Stream s—Interstate Agree
ments—Ratification.

The state engineer is hereby authorized and empowered to receive 
and grant applications to appropriate water from interstate streams, in 
Utah, where such water is to be conveyed and used for beneficial pur
poses within any border state, and to issue certificates of appropriation 
thereon; provided, the luw of such border state in like manner permits 
the appropriation of water therein for use in Utah. The state engineer 
shall cooperate with the state engineer or other proper officer of any 
adjoining state in the determination, supervision, regulation and con
trol of all water and water rights in interstate stream s; and to that 
end the state engineer, by and with the consent of the governor, may 
enter into the necessary und lawful agreements with the proper officer, 
duly authorized thereto, of any adjoining state to carry out the pur
poses of this section. The state engineer is hereby authorized to rep
resent the state of Utah in all interstate conferences held for the pur
pose of negotiating and entering into compacts between the state of 
Utah and one or more sister states for the division of the waters of 
interstate rivers, lakes, or other sources of supply; provided, however, 
that any such compact signed by the state engineer shall not become 
binding upon the state of Utah until it has been ratified and approved 
by the legislature of Utah and the legislatures of other states which 
are parties thereto. (L. 21, p. 186, § 1.)
History.

As amended by L. 41, ch. 90, eft. May 
13, chanuimr text o f first proviso und 
adding lust sentence.

100-2-!). Power of Arreut.
The state engineer, or any water commissioner within his district, 

may arrest any person violating any of the provisions of this title, and 
turn such person over to the sheriff of the proper county, and immedi
ately upon delivering any such person so arrested into the custody of 
the sheriff it shall be the duty of the state engineer or water commis
sioner making such arrest to make complaint in writing and upon oath 
before the proper court against the person so arrested.

(L. 10, p. 177, §67.)
100-2-10. Reports lo Governor.

The state engineer shall prepare and render to the governor bien- 
niully, and oftener if required, full and true reports of his work relating 
to the matters and duties devolving upon him by virtue of his office, 
which report shall be delivered to the governor on or before the 1st day 
of October of the year preceding regular sessions of the legislature. He 
shall become conversant with the waterways of the state, and its needs 
as to irrigation matters, and in his reports to the governor he shall 
make such suggestions as to the amendment of existing laws or the 
enactment of new Inws us his information and experience shall suggest.

(L. 19, p. 177, §71 .)

Comparable provisions. required to become fam iliar with water-
liinho Code. $41 -1604  (reports to be ways and irrigable land in the state and 

unde Ut governor by departm ent of roe- needs of state ns to irrigation m atters), 
im iution); §41-1601 (department is
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100-2-11. Records—Certified Copies— Evidence.
He shall keep on file in his office full and proper records of his work, 

including all field notes, computations and facts made or collected by 
him, all o f which shall be part of the records of his office and the prop
erty of the state. All records, maps and papers recorded or filed in 
the office of the state engineer shall be open to the public during busi
ness hours. The office of the state engineer is hereby declared to be an 
office of public record, and none of the files, records or documents shall 
be removed therefrom, except in the custody Of the state engineer or one 
of his deputies. Certified copies of any record or document shall be 
furnished by the state engineer on demand, upon payment of the rea
sonable cost of making the same, together with the legal fee for certi
fication. Such copies shall be competent evidence, and shall have the 
same force and effect as the originals. (L. 19, p. 177, § 71 .)

100-2-12. Seal.
The state engineer shall have a seal which he shall affix to all certifi

cates issued from his office, and he shall file a description and an im
pression of the same in the office of the secretary of state.

(L . 19, p. 177, §72 .)

100-2-13. Attorney-General, District and County Attorneys to 
Counsel.

In all matters requiring legal advice in the performance of his duties 
and the prosecution or defense of any action growing out of the per
formance of his duties, the attorney-general, and the district or county 
attorney of the county in which any legal question arises, shall be the 
legal advisers of the state engineer, and they are hereby required to 
perform any and all legal services required of them by him without 
other compensation than their salaries. (L. 19, p. 177, § 76.)

100-2-14. Pees of State Engineer.
The state engineer shall collect the following fees which shall be puid 

by him monthly into the state treasury to the credit of the general fund.
For examining and filing applications:
To appropriate any quantity of water up to and including 10 second- 

feet, for each application, $2.50, and in addition, $1 for each second- 
foot or fraction thereof above 10;

To appropriate for storage any quantity of water up to and including 
500 acre-feet, $2.50, and in addition, two cents for each acre-foot above 
600;

For a permanent change of point of diversion, place or purpose of 
use, $2.50;

For temporary change of point of diversion, place or purpose of use,
$ i ;

For exchange, replacement or segregation, $2.50;
For a well driller’s permit, $1;
For extensions of time in which to resume use of any quantity of 

water up to and including 10 second-feet, for each such application, 
$5, and in addition, $2 for each second-foot above 10;

For extensions of time in which to resume use of any quantity of
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storage water up to and including 500 acre-feet, $5, and in addition, 
two cents for each acre-foot above 500;

When the filing fee for any application shall exceed $1,000, the bal
ance of the fee in excess of $1,000, may, at the option of the applicant, 
be paid at the time when proof of the completion of works is submitted.

The following additional fees shall be charged:
For approving a completed application to appropriate water, to per

manently change the point of diversion, place or nature of use, to 
exchange or replace water, or to segregate, $2.50.

For examining and approving plans and specifications for any dam, 
$1 for each foot or fraction thereof in height above the point where 
the longitudinal axis of the dam crosses the center of the stream bed. 
or if the dam is constructed across the outlet of a lake, $1 for each 
foot or fraction thereof in height above the point where the longitudinal 
axis of the dam crosses the subgrade of the outlet; provided, no fee 
shall be paid or charge made for inspection of the site where the dam 
is to be built or for examining and approving plans and specifications 
for dams submitted by the United States or any agency or department 
thereof.

For examining maps, profiles and drawings which are part of the 
proof of appropriation, permanent change, replacement or exchange, 
$5.

For filing written proofs of appropriation, permanent change, re
placement or exchange, $1.

For examining and filing report of well and tunnel drillers, $1.
For examining and filing each notice of claim to underground waters, 

$2.50.
For examining and filing any paper not specifically described in this 

section, $1.
For issuing certificate of appropriation, permanent change, replace

ment or exchange, $1.
For copy of any paper, except application, proof, claim or certificate, 

for each 100 words 20 cents, if one page or less; 25 cents for each page 
of any document consisting of more than one and less than five pages; 
75 cents an hour for copying documents consisting of more than five 
pages; for copy of application, proof, claim or certificate, without fly
leaf, $1 ; for copy of flyleaf, 20 cents for each 100 words: for carbon 
copies, 5 cents for each page.

For one copy of blueprint from tracing of a map, profile or drawing, 
per square foot 10 cents; for additional copies, per square foot 5 cents.

For each certification, 50 cents.
The cost of field examinations, including the examination of dam 

*ites authorized by this title shall be paid in advance by the applicant; 
provided, that such charge shall not exceed $10 per day and expenses to 
be paid to the state engineer or his deputy, and $5 per day and expenses 
for each assistant.

No fee shall be paid or charge made for examining and filing appli
cations of the United States bureau of reclamation to appropriate 
water, to change the point of diversion, place or purpose of use thereof,



[43 3 J T itle  100— W ater and Irrigation  1 0 0 -2 -1 7

to scgregute pending applications or to exchange water, or for approv
ing such applications. (L. 19, p. 177, § 77.)
Hititury. I,. :Uj , eh. I l l ,  cfT. Mur. 20, rew riting

As uiuciiclctl by L. 115, eh. 105, cfT. text o f entire section.
Mur. 22; L. 117, ch. 130, eff. Mur. 19;

100-2-15. Agreements with Federal and State Agencies— Investiga
tions, Surveys of Adjudications.

The state engineer, for and on behalf of the state of UtAh, with the 
approval of the governor, is authorized to enter into agreements with 
any federal or state agency, subdivision or institution for cooperation 
in making snow surveys and investigations of both underground nnd 
surface water resources of the state. The state engineer is further au
thorized to cooperate with such agencies, subdivisions and institutions, 
with the approval of the governor, for the investigation of flood and 
erosion control and for the adjudication of water rights. The expenses 
of such investigations, surveys and adjudications shall be divided be
tween the cooperating parties upon an equitable basis.

Hidlorv. ch. 40, elT. Ju ly  1, making no m alarial
Aildi'ii by I,. 37. ch. 130, eff. Mor. 19; change in text, 

us amended by L . 41, 1st Spec. Seas.,

100-2-16. Arbitration— Confirmation by District Court.
The state engineer is authorized to conduct informal proceedings for 

the arbitration or settlement of disputes over water or the distribution 
thereof; provided all persons having an interest in the water in contro
versy shall in writing agree to any settlement effected thereby, and pro
vided further that settlements shall be confirmed by decree of a court of 
competent jurisdiction,

IliNtnry.
A(bli'il by L. 41, ch. 9fi, eff. Moy 13,

L. 1935, ch. 106; eff. May 14.

S u r v e y  o f  G r o u n d -W a t e r  S u p p l y

AN ACT authorizing and directing the state engineer to enter into an 
agreement with the United States geological survey or any other 
federal or state agency to make a survey of the ground-water supply 
of the state of Utah and to investigate the sources of supply, the 
quantity of water available and the methods of conserving such 
waters, and to make an appropriation therefor.

lie it enacted h)f the Legislature of the Stale of I'lu ll:

100-2-17, Authorization of Cooperative Investigations of Ground- 
Water Resources.

That the state engineer, for and on behalf of the slate of Utah, with 
the written consent of the governor, is authorized and directed to enter 
into an agreement with the United States geological survey, or any 
other federal or state agency, for cooperation in making investigations 
of the ground-water resources of the state of Utah and reporting 
thereon. (Sec. 1.)
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History.
Aa amended h.v L . 41, 1s t Spec. Sena., 

ch. 41, eff. Ju ly  1, inserting clause after 
"U tah ” in first line.

100-2-18. Contingent State Appropriation— Payment of Expenses.
That the sum of $10,000, or so much thereof as may be necessary, 

is hereby appropriated out of any monies in the state treasury, not 
otherwise appropriated, for the purpose of defraying the cost of such 
cooperative investigations and reports provided in section 1 of this act. 
All payments hereunder shall be made on the warrant of the state audi
tor supported by proper voucher approved by the state engineer.

(Sec. 2.)

100-2-19. Appropriation by United States.
This appropriation shall be contingent upon the United States mak

ing a like appropriation for such purpose to be expended within the 
state. (Sec. 3.)

100-2-20. Authorizing Employees to Enter and Cross Lands— Injur
ing Monuments a Misdemeanor.

In order to carry out the purposes of this act any person or persons 
properly employed hereunder are authorized to enter and cross all 
lands within the state; provided, that in so doing no damage is done to 
private property. It shall be a misdemeanor for any person or per
sons willfully and maliciously to remove or injure any equipment, per
manent marks or monuments made or installed for the purpose of 
carrying on these investigations. (Sec. 4.)

CHAPTER 3

APPROPRIATION
1oo-3 1. Appropriation —  Manner of 

Acquiring W ater Rights.
j or>—:i-2. Application for Right to line 

Unappropriated Public
W nter— Contents.

100- 3-3. Change of Place o f  Diver
sion or Use— Application 
— Notice— Protests.

100-3-4. '•Received.” "F iled ” Defined.
100-3-5. Action by Engineer on Ap

plications— Amended Ap
plications— Fees for D rill
ing C ulinary Wells.

Id. Notice or Application.100-3-0.
100-3-7. Protests.
100-3-8. Approval or Rejection— Con

tra ct to Pay Royalties— 
I f  for Removal o f Sa lt or 
Minerals.

100-3-0. Conflict in Land Areas—  
Preference to Home
steaders. D esert Entrymcn 
nnd Purchasers from
State .

100-;t-10. Approval or Rejection to lie 
Indorsed on Application— 
Tim e for Commencing 
Work.

100-3-11. Statem ent of Financial Abil
ity  of Applicants.

100-3-12. Tim e for Constructing Work 
— Extension.

100-3-13. Id. Protests —  Hearings 
and Notice.

100-3-14. Review by Courts o f Engi
neer’s  Decisions.

100-3-15. [Id.] Trial Do Novo— Dis
missal of Action.

100-3-lfi. Proof of Appropriation or 
Perm anent Change— Form 
— Contents.

100-3-17. Certificate o f Appropriation 
— Evidence.

100-3-18. Lapse of Application— Re
instatement —  Priorities 
— T ransfers Pending Is- 
sunnee of Certificates.



[435J Title 100— W ater and Irrigation 10 0 -3 -1

100-3-19. R ight of E ntry  on Private 
Property— By Applicant—  
Bond— Priority.

100-3-20. R igh t to Convey Appropri
ated W aters Into Natural 
Stream s and to Impound.

100-3-21 . Priorities Between Appro
priated .

100-3-22. Underground W ater— Report 
o f Well and Tunnel D rill

ers— Puilure to Comply—  
Penalty.

100-3-23 . Id. Replacement o f W ater. 
100-3-24. Definitions.
100-3-26. Wells— Perm it to Drill—

Bond for Compliance with 
Law.

100-3-20. Id. Violations— Penalty. 
100-3-27. Requests fnr Segregation of 

Pending Applications.

100-3-1. Appropriation— Manner of Acquiring Water Rights.
Right* to the use of the unappropriated public waters in this state 

may be acquired only as provided in this title. No appropriation of 
water may be made and no rights to the use thereof initiated and no 
notice of intent to appropriate shall be recognized except application 
for such appropriation first be made to the state engineer in the man
ner hereinafter provided, and not otherwise. The appropriation must 
be for some useful and beneficial purpose, and, as between appropria- 
tors, the one first in time shall be first in rights; provided, that when a 
use designated by an application to appropriate any of the unappropri
ated waters of the state would materially interfere with a more 
beneficial use of such water, the application shall be dealt with as 
provided in section 100-3-8. No right to the use of water either ap
propriated or unappropriated can be acquired by udverse use or adverse 
possession. (L. 19, p. 177, §41 .)

History.
As umenilcd bv L. 36, ch. 106, off. Mar. 

22; L. 39, ch. I l l ,  eff. Mar. 20, in- 
scrling sentence after “title” in acconil 
line o f text und adding last sentence.

This section wbb R. S . 1898, § 12G1; 
Comp. Laws 1907, $ 1288x5.

The history of our water laws is given 
in Little Cottonwood W ater Co. v. Kini- 
Imll, 70 U. 243. 260, 289 P. 116.

Comparable provisions.
Cal. Gen. Lows, Act 9091, § 1, os 

amended by Laws o f 1939 (pertaining 
to beneficial use of the w ater resources 
of the s ta te ; Division of W ater Re
sources of Department of Public Works 
its statutory successor to State  W ater 
Commission is regarded as performing 
governmental function in carrying out 
statute provisions; duty o f chief o f  the 
division to consider and act upon all 
applications for permits to appropriate 
w ater under provisions of W ater Com
mission A ct).

IdHho Code, $41-201 (pertains to ac
quirement and confirmation of rights to 
ilivert and use waters o f the state  for 
beneficial purposes); 1940 Supp., §41 — 
202 (application must be made to de
partment of reclamation for permit to 
make appropriation).

M ont Rev. Codes, 8 7093 (the right 
to the use of unappropriated w ater may 
lie acquired by appropriation); 8 7094 
(the appropriation must be for some

useful or lieneficial purpose; when ap- 
propriator or his successor in interest 
abandons and ceases to use the w ater 
for such purpose, the right ceases). 

OimH-referencex.
Reservation of w ater rights, Const. 

A rt. X V II; w ater resources development 
division, 82C -3-14.

Analysis o f Note.
I. Manner of A cquiring W ater 

R ights, 1-12.
II . T he Appropriation, 13-25.

I. M ANNER O F  ACQUIRING 
W A TER RIGHTS.

1. Operation and effect of section.
This section and 100-3-2  hove no ref

erence to water rights which have 
passed to privute ownerships until they 
huve been abandoned and thereby re
verted to the public. Hammond v. John
son. 94 U. 20, fifl P.2d 894.

2. W ater subject to appropriation.
3. — in general.

W ater intermingling with ground or 
(lowing through it  by filtration or per- 
colution, or by chemical attraction , is 
but component p art of earth , and has 
no charocteristic o f ownership distinct 
from land itse lf ; in eye of Iaw, w ater so 
commingled and (lowing, or motionless,
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underneath surface, is not subject of 
ownership apart and distinct from  soil; 
if , however, sub-surface stream s of water 
How in clearly defined channels, it  is 
otherwise, for then rules o f  law appli
cable to surface stream s and waters 
apply. Willow Creek Ir r . Co. v. Michoel- 
son, 21 U. 248, 60 P. 043, 61 L . R. A. 
280, 81 Am. S t . Rep. 687.

W ater reaching a stream , lake, pond, 
artesian area, or other source and con
stituting a supply from  which it may be 
diverted or drawn, and which continues 
to reach point o f diversion by movement 
from natural source or artificial source 
so remote as to be considered natural 
Bource of supply, is subject to law of 
appropriation. W rathall v. Johnson, 80 
U. 60, 40 P.2d 766.

4. —  partial appropriation.
There may be partial appropriation. 

Salina Creek Irrigation Co. v. Satina 
Stock Co.. 7 U. 466, 27 P. 678, off’d 163 
U. S. 109, 41 L. Ed. 90, 16 S . Ct. 1036.

5. —  water on public domain.
W ater may be appropriated and used 

on the public domain, and r igh t acquired 
thereby will be recognized and sustained 
though appropriator never acquires title 
to the land. E ast Grouse Creek W ater 
Co., Ltd. v. F ro st, 66 U. 687, 246 P. 338.

There is distinction between initiating 
or acquiring right to use of unappro
priated public waters on public domain, 
and righ t or in terest in or to public 
lands themselves, and form er is not de
pendent on la tter. Sowards v. Meagher, 
37 U. 212, 108 P. 1112.

The right or lack of righ t to make a 
filing on public w aters o f  this state is 
not affected by the contour o f  the earth ’s 
surface a t  or near the propoaed point of 
diversion. The right to the use of water 
is independent o f the righ t to the land. 
Whitmore v. Sa lt Lake C ity, 89 U. 387, 
400, 67 P.2d 726.

Application could be made to appro
priate w ater in Indian reservation for 
beneficial use though a t time applica
tion was made reservation was still part 
of puhlic domain where proclamation 
had been issued restoring lands to puhlic 
domain. Sowardn v. M eagher, 37 U. 
212, 108 P. 1112.

Prior appropriator has rights over 
subsequent one, irrespective of whether 
water was percolating in the land or 
flowing through it in subterranean 
stream s; whore water was appropriated 
prior to 1880, when the land was govern
ment domain. Peterson v. Wood, 71 U. 
77, 262 P. 828. 6

6. —  percolating waters.
Common-law rule th at underground

waters, where not moving in known and 
defined channel, are part o f land in

which they uro found and belong abso
lutely to its  owner is not applicable to 
conditions in U tah, which has always 
regarded w aters percolating under
ground, where w ithin public lands, as 
open to appropriation for irrigation or 
other beneficial uses, subject only to 
reasonable use. Snake Creek Mining & 
Tunnel Co. v. Midway Ir r. Co., 200 U. 
S. 590, 07 L . Ed. 423, 43 S. Ct. 215.

Contention th at this chapter wus not 
applicable to in itiute right to use of
Hubterranvun w aters unless flowing in 
known or dclined channels, held without 
support. W rathull v. Johnson, 80 U.
5(1, 40 P.2d 75;').

In absence o f valid eluim by either 
prior uppropriutor under federal or
state  law or owner of ad jacent land 
claim ing right by virtue of any com
mon or correlative interest, percolating 
w aters intercepted nnd brought to sur
face by owner o f  freehold are property 
of such landowner, who may use such 
wuters as he sees lit even to the taking 
of them uwuy for use elsewhere. Silver 
King Consol. Min. Co. v. Sutton, 85 0 . 
297, 39 P.2d CK2.

Where percolating waters arc  inter
cepted and collected by landowner, they 
may not be diverted away from land 
where found to be used elsewhere if  by 
so doing sources of supply of natural 
springs and stream s, wuters o f which 
have been appropriated hy prior appro- 
priators when lands in or through which 
they percolate were public lands at 
lime of appropriation, are diminished or 
depleted or otherwise adversely affected 
hy such diversion. Silver King Consol, 
Min. Co. v. Sutton, 85 U. 297, 39 P.2d 
682.

Ifurd.-n is upon one who has dis
covered subterranean wuters and claims 
such us his own to prove by preponder
ance of evidence that he is not in ter
cepting tributaries of appropriated 
stream s or sources of supply o f prior 
a p p rop ria tes. Silver King Consol. Min. 
Co. v. Sutton, 86 U. 297, 3D P.2d 682.

7. —  springs.
Spring water which flows in h natural 

w ater channel from plaintiff’s land onto 
defendant’s land is subject to appropria
tion hy any person who cun put tnc sumo 
to beneficial use. whether the lands upon 
which the springs are located arc  a part 
o f the puhlic domain nr have passed into 
private ownership. Holman v. Christen
sen. 73 l 1. 38D, 306. 274 P. 467.

Wuters from  springs insufficient to 
run into or create a natural channel and 
which would not flow to another’s land 
without being fed bv water from  other 
sources, arc percolating w aters, and if  
the springs a re  located upon private 
lands th e w aters arising therefrom  are 
not subject to appropriation hereunder.



100-3-1[437J Title 100— Water and Irrigation

Deseret Live Stock Co. v. Hooppiania, 
66 U. 26, 239 P. 471). (Distinguished, 
Peterson v. Wood, 71 U. 77, 262 P. 828.)

Whether springs are  located upon pub
lic domain, so thut w aters arising there
from  are subject to  appropriation, is 
question of fa c t and not of law. Deseret 
Live Stock Co. v. Hooppiania, 66 U. 26, 
239 P. 479.

9. - r u n - o f f ,  waste and seepage.
Under former statute, run-off, waste, 

und seepage from irrigation were not 
subject to appropriation as against 
owner o f land irrigated who desired to 
recapture it  and apply it on his own 
land. Slookey v. Green, 63 U . 311, 
178 P. 686.

One may not ucqiiire u perinunent 
righ t to have seepage w ater kept up, 
but when seepage w ater finds its way 
buck into the natural stream  from which 
it  wuh originally taken, such w ater m ay 
lie appropriated nnd again diverted and 
used upon other land, ('la rk  v. North 
( 'ultnnwood Irrigation & W ater Co. of 
Farm ington, 79 U. 425, 433, 11 P.2d 31MI.

9. Useful nnd beneficial purpose.

IV. — in general.
Jn  case decided before limiting phrase, 

“und not otherwise,” was contained in 
this section, it wait held th at right to 
use of w ater in Utah has always de
pended upon whether person claiming 
w utcr upplied it (o beneficial use, and 
notice and record required by statute 
waa merely prims facie evidence of 
facte recited therein, namely, th a t ho 
was applying w ater to some beneficial 
use; und any person, however, who 
actually used water for useful or bene
ficial purpose, acquired righ t to take 
wutcr so used us against all subsequent 
claim ants, regardless of whether user 
had posted notices or not. Patterson v. 
Ryan, 37 U. 430, 108 P. 1118.

Kight o f control exercised by virtue 
o f  16-8-16 , giving city power to control 
w ater and watercourses, did not give 
city  any proprietary right to use o f such 
waters, since beneficial use is measure of 
nil rights to use o f water. Mt. Olivet 
Cemetery Ass’n v. S a lt Lake City, 66 U. 
103, 236 P. 876. II.

I I .  — springs.
Whom lundownor has appropriated 

w aters o f spring nnd has used such 
waters for beneficial purpose, then land- 
owner would have acquired light to use 
of waters flowing from  springs which 
could not be interfered with without his 
consent Peterson v. Lund, 67 U . 162, 
193 P. 1087.

Where defendant appropriated waters 
of spring and applied them to beneficial 
use while soil upon which spring was

located was still part o f public domain, 
held, under form er statute, th at person 
other than owner o f land could not, over 
protest o f defendant, acquire any right 
to wuters in spring by making applica
tion to state engineer's office. Peterson 
v. Eureka Hill Min. Co., 63 U. 70, 176 
P. 729.

12. Quantity subject to  appropriation.
An appropriation will be measured by 

quantity or w ater actually UBed for 
proposed beneficial purpose. Sowards 
v. Meagher, 37 U. 212, 108 P . 1112,

Where there is a  claimed diminution 
In the supply of water appropriated by 
prior users on account o f interception of 
percolating w aters claimed to feed the 
sources of supply, court should, if pos
sible, determine the quantity of water 
that prior appropriator is entitled to, 
and, i f  quantity varies in different 
seasons o f year, determine it  for each 
season and award such prior appro- 
prialors quantity so determined. Silver 
King Consol. Min. Co. v. Sutton, 86 IT. 
297, 39 I'.2d 682.

Use o f  wuter by adjoining owner, to 
lie reasonable use, especially in artesian 
district, should be limited first to his ju s t 
proportion according to his surface area, 
and second, he should not be entitled 
even to his quantity to in jury of others 
sim ilarly situated, unless it  is reason
ably necessary for beneficial purposes to 
which he devotes water. H om e v. Utah 
Oil Refining Co., 69 U. 279, 202 P. 815, 
31 A. L. R. 883.

Under form er statutes, held th at 
water m ight be appropriated to be used 
or sold for any useful purpose and th at 
quantity named as appropriated might 
be sufficient fo r  appropriator’s greatest 
need, but that such part thereof as was 
not actually needed a t any time must go 
buck to source for use of subsequent 
appronriatora in order o f  their rights. 
Manning v. F ife , 17 U. 232, 64 P. 111.

II. THE APPROPRIATION.

13. What constitutes valid appropria
tion.

I I .  —  In general.
Method of acquiring any rights to the 

unappropriated public waters of the 
stale is limited to the method or means 
prescribed in th is act. Deseret Live 
Stock Co. v. Hooppiania, 66 U . 26, 239 
P. 479.

An appropriation is the act o f turn
ing, setting aside, taking possession of, 
or applying to a particular use a defi
nitely ascertained quantity of water to 
a particular and beneficial purpose. 
Wrathall v. Johnson, 86 U. 60, 40 P.2d 
766.
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Essentials o f valid appropriation of 
w ater consist o f an in tent to appropriate 
and use, however m anifested, un actual 
diversion of w ater, and application of a 
definite quantity o f w ater to a useful 
and beneficial purpose. W ruthall v. 
Johnson, 80 U. 60, 40 P.2d 765; Bounti
ful City v. I)e Lucn, 77 U. 107, 118, 292 
P, 11)4. 72 A. L. R. C57. To constitute 
valid appropriation o f water, there must 
be intent to apply it  to some beneficial 
use, a diversion from natural channel 
by means o f ditch, canal, o r  other 
structure, and application of i t  within 
reasonable tim e to some useful industry. 
Sowitrds v. Meagher, 37 U. 212, 108 P. 
1112.

Right o f appropriate!' obtains ns a 
limitation on public use, and it  must 
lie exercised by a statutory appropria
tion since the enactm ent of this statute, 
nr by n diversion from  its natural 
channel prior to the enactm ent of the 
statute. Adams v. Portage Irrigation , 
Reservoir & Power Co., !>S U. 1. 13, 72 
P.2d 648.

In order to acquire legal righ t to use 
of water, claim ant m ust show th at it  
was public w ater, sub ject to appropria
tion, and th a t he complied with statu
tory provisions relating to its  appro
priation; and mere beneficial use of 
waters which another allowed to run 
waste, does not establish a right thereto, 
in absence o f intentional abandonment 
thereof by owner or owners’ failure to 
apply same to beneficinl use for statu
tory period (1 0 0 -1 -4 ) , since owner may 
reclaim righ t to exclusive use o f such 
water by applying same to beneficial 
use ut any time prior to elapse o f  sta tu
tory period, in absence of earlier inten
tional ubsndonmcnt o f  rights thereto. 
Tnrsak v. Rukavina, 07 U. 160, 240 P. 
3C7.

1.7. — what law governs.
To initiate and acquire right in and to 

use o f unappropriated public water, 
whether on public domain or w ithin res
ervation or elsewhere, is dependent 
upon lawB or customs of state in which 
such w ater is found. Sowards v. 
Meagher, 37 U. 212, 108 P. 1112.

16. —  necessity for taking, diverting 
and uaing.

Rights to use of unappropriated 
w aters are not acquired without taking 
and diverting and using them, and mere 
making of survey and posting o f  notice 
neither conferred nor initiated anv such 
rights. Corny v. Holbrook, 40 U. 325. 
121 P. 572.

I f  a riparian proprietor or his pred
ecessors made no diversion o f the 
waters of a creek for w atering livestock 
or for nny other purpose, but without 
any diversion m erely permitted their

uninials to drink directly from the creek, 
this gave them no right to or possession 
of the use of the waters. There had 
to be an actual diversion of the w ater 
from  its  natural channel. Bountiful 
City v. De Luca, 77 U . 107, 118, 202 P. 
104, 72 A. L . R. 667.

17. — tacking appropriations.
Where appropriations are made ut 

different points o f diversion on stream  
and by means o f  different ditches, the 
diversion made by each ditch is o f neces
sity  an independent appropriation, and 
the appropriation made by one ditch can 
not be tacked on to th a t o f another so as 
to make appropriation contemporaneous; 
where one ditch is abandoned a fter  
appropriation is made, the same right 
may be transferred to another ditch 
subsequently made without losing its 
priority. Spring Creek Ir r . Co. v. 
Zollinger, 58 U. 1)0, 107 P. 737.

Landowner who made valid appropria
tion of portion of w aters of stream  
would have right to change his point of 
diversion a t  any subsequent time unless 
he thereby interfered with prior ap- 
proprietor on th a t particu lar stream . 
Spring Creek Ir r . Co. v. Zollinger, 68 U. 
90, 197 P . 737.

18. The appropristor.

19. — who may be.
One m ay appropriate w ater for irriga

tion purposes without owning the land 
upon which the water has been, or is 
about to be, applied. Jensen v. Birch 
Creek Ranch Co., 70 U. 366, 3C2, 280 P. 
1097.

Even trespassers upon land may ac
quire exclusive right to  use o f water 
th at is used either to irrigate  such land 
or is used thereon for other purposes, 
and such right, when once acquired, is 
paramount to right of true owner or 
claim ant of land, and w ater claim ant, 
when he is dispossesacd o f land, may 
divert and use w ater elsewhere than on 
land if  he can so divert and ubc it. 
Patterson v. Ryan. 37 U. 410, 108 P. 
1118.

The eppronriator m ust, however, have 
some sort of possessory right, good as 
against everybody but the government. 
He need not acquire title to the land, 
and his righ t to the w ater may be re
spected and upheld even a fter he is dis
possessed of the land* upon which the 
water was used. Lake Shore Duck Club 
v. Lake View Duck Club. 60 U. 70, 166 
P. 309, L . R. A. 1918 B 020.

20. — title  and rights of appropriator.
A pp ro p riates of w ater do not acquire

title to the corpus of the w ater but onlv 
ncquire a righ t to use such quantity as 
is reasonably necessary to m ature crops
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and for other beneficial purposes, re
gardless o f the amount of w ater origi
nally appropriated and regardless of 
the amount o f w ater theretofore used 
for the purposes for which the appro
priations were made, d arner v. Ander
son, 07 U. 66:), 248 P. 400. W ater from 
source to point where appropriator or 
user captures or diverts i t  into his con
veying channels or containers is publici 
ju ris , and others have Bame righ t to use 
it  as appropriator so long us they do not 
in terfere with appropriator's use, by 
diminishing his quantity or im pairing 
the quality. W rathal! v. Johnson, 80 U. 
50, 40 P.2d 755.

In absence of a superior right, ceme
tery association, whicn actually diverted 
w ater from certain source and used it 
for necessary and beneficial irrigation of 
its grounds without interruption or in
terference and with intent to appropri
ate it, acquired legal right to w ater thus 
diverted and used, limited in quantity to 
its necessities. Mt. Olivet Cemetery 
Ass’n v. Salt Lake City, 05 U. 19.1, 21)6 
P. 870.

Appropriator* of w aters o f naturul 
springs and stream s, by virtue o f their 
appropriations, acquire an in terest or 
right in and to w aters which feed or 
supply such springs or stream s, even 
though percolating in privately owned 
ground, where lands supplying such 
w aters were part o f public domain a t 
time of appropriation by such prior 
users. Silver King Consol. Min. Co. v. 
Sutton, 85 U. 297, :)9 P.2d 682.

Extent of right o f  an appropriator is 
limited to his reasonable necessities. 
Mt. Olivet Cemetery Ass’n v. S a lt Luke 
City. 05 L'. 191,,216 P. 870.

An appropriation when mndo follows 
the w ater to its original source, whether 
through surface or subterranean 
stream s or through percolation. Juste- 
sen v. Olsen, 80 U. 158, 40 P.2d 802.

Under both common-law doctrine of 
riparian right or ownership and doctrine 
of appropriation, one located nearer to 
source was not permitted U> cut off or 
interrupt or diminish or pollute source, 
anil right once established upon u 
stream or source o f supply vested in the 
owner o f such righ t an in terest in the 
stream  to the source. Wruthnll v. 
Johnson, 80 U. 50, 40 P.2d 765.

21. Subsequent appropriated.
A prior Appropriator o f  WAter from a 

natural stream  may not so increase his 
demand and use of the w ater appropri
ated by him as to deprive a subsequent 
appropriator o f any righ t which he may 
have acquired before such increased de
mand and use is made by said prior 
appropriator. Jensen v. Birch Creek 
Ranch Co.. 76 V. 156, .102, 280 P . 1097.

In action to determine right o f subse

quent approprinlors to appropriate spe
cific quantity of water from  lake, it was 
held th at if there was the amount of 
water applied for by subsequent appro- 
pnutors unappropriated and which 
could be drawn from  lake and applied to 
beneficial uae, without in terfering with 
prior appropriator’s rights, then subse
quent appropriators would be permitted 
to take water they asked for and apply 
same U> beneficial purpose. S a lt Lake 
City v. Gardner, 19 1). 10, 114 P. 147. 
(Struup, J . ,  dissenting.)

Where one claim s he has developed 
water by meuns of tunnels or other un
derground works in close proximity to 
source o f stream  or spring, waters of 
which have been previously appropriated 
by others, he is charged with burden of 
proving thut his claimed development 
of w ater docs not in terfere with waters 
theretofore appropriated; burden is on 
such person to show by satisfactory 
proof th at w ater so intercepted and to 
be diverted is in fact developed water, 
which would not, but for such intercep
tion, have supplied sources of such orior 
uppropristors. Silver King Consol. Min. 
Co. v. Sutton, 86 U. 297, 19 P.2d 682.

Where defendants, who were prior ap- 
prupriutora of water, interfered with 
dam constructed by plaintiffs, subse
quent appropriators, by means of which 
water was diverted by plaintiffs onto 
their lands for purpose of irrigation, 
such interference by defendants pre
venting diversion of w ater claimed by 
plaintiffs, held injunction was properly 
granted on evidence th at plaintifTs had 
not diverted any water to which de
fendants were entitled as prior Appro- 
priutors, and plaintiffs' dam did not 
interfere with defendants’ rights. Fuller 
v. Sharp, 11 U. 411, 94 P . 811.

22. Easements.
Under former statute , held lliut, 

where person appropriated source of 
water, either on surface of or under 
public lands, such person anil his suc
cessors acquired casement and right to 
take and use w ater from such source to 
extent indicated by original appropria
tion; thut private owner who subse
quently acquired land on which source 
of water was located took such land 
burdened with such easement, and that 
casement carried with it  such rights of 
ingress nnd egress by first appropriator 
as were necessary to easement’s proper 
enjoyment, but th at firat appropriator's 
rights were subject to rule of law which 
permitted owner of w ater-source land 
to sink his own well on such land, not
withstanding he thereby dried up well 
of first appropriator. Sullivan v. North
ern Spv Min. Co., 11 U. 418, 40 P. 709. 
10 L. R. A. 180.
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23. Adverse use or adverse possession.
Notwithstanding th is  and next suc

ceeding section, as between private 
claim ants, w ater rights can be acquired 
by adverse user and possession. Ham
mond v. Johnson, 04 U. 20, 66 P.2d 694.

I t  is more probable th at right by ad
verse use may be acquired by parties on 
upper portions of stream  than by parties 
l>clow, but presumption is against ac
quisition o f title in any such manner. 
Spring Creek Irr. Co. v. Zollinger, 68 U. 
90, 197 P. 737.

W here all supreme eourt decided was 
th a t plaintiff had established title by ad
verse possession to w aters of a spring, 
superior to, or good ns aguinst th at of 
defendants', suen decision did not bar, 
or affect, any rights which state or any 
person not a party or claim ing under a 
party had or could assert in or to such 
waters. Hammond v. Johnson, 94 U. 35, 
76 P.2d 164. (W olfe, J . ,  and Folland, 
C. J . ,  dissenting.)

21. Equitable relief.
Complaint by owners o f land within 

artesian  district alleging th at owner of 
parcel o f land within such district had 
driven large wells, and threatened to 
place large pumpB upon its wells, and by 
means thereof totally deprive plaintiffs 
o f water to which thoy were entitled, 
and th at defendant did not intend to use 
w ater for purpose o f improving land 
upon which wells were sunk, but con
templated conveying water beyond 
boundaries o f artesian  district, there to 
he used for commercial and m anufactur
ing purposes, held sufficient to w arrant 
equitable relief. Horne v. Utah Oil Re
fining Co.. 59 U. 279, 202 P. 815, 31 
A. L. R. 683.

Where defendants hy drilling wells 
on their land which adjoined th at of 
plaintiff's caused flow from plaintiff's 
wells to diminish, plaintiff, as prior ap- 
propriator, was entitled to enjoin defend, 
an ts ' diminishing of plaintiff’s flow o f 
w ater. Justesen  v. Olsen, 86 U. 168, 40 
P.2d 802. (HanBen and Folland, J J . ,  
dissenting.)

Contemplated appropriate™ o f water 
under atale law  have righ t of action in 
direct proceeding to cancel and annul 
sta te  engineer’a certificate of appropria
tion on some recognised equitable 
grounds for cancellation. W arren Irr. 
Co. v. Charlton, 68 U. 113, 197 P . 1030.

23. Raising and waiving objections.
In action between cemetery and citv 

for determination of w ater rights, city 
could not object to claim  of cemetery 
on ground th a t application with state 
engineer had not been filed where city 
had filed none, and cemetery's appro
priation being prior in time, prevailed.

Mt. Olivet Cemetery Ass’n v. S a lt Luke 
City. *15 U. 193, 292. 236 P. 870.

Decisions from other Jurisdictions.
— California.

A w ater right is to he distinguished 
from the w ater itse lf and from the right 
to use a ditch, dum or reservoir as a 
conduit or place of storage for i t ;  find
ings in case ut bur, which was nn action 
to quiet title to and enjoin the use of 
certain portions o f n w ater distribution 
system known as the Shudy Creek Dam 
and the Pine drove Reservoir, clearly 
involved the title to w ater in storage—• 
the corpus of the w ater; not the usu
fructuary right. Sun Juan  Cold Co. v. 
Sail Ju an  Ridge Mut. W ater Ass’n, 34 
Cul.App.2il 159. 93 P.2d 582.

The main purpose of the W ater Com
mission Act was to provide an orderly 
method for the appropriation of the un
appropriated waters of the state , and, 
to th a t end. a state  w ater commission 
was created and was vested with certain 
powers; the act contains nothing pur
porting to cntnrgc the rights o f riparian 
owners ns such or to curtail the rights 
of appropriutors. but, on tbc contrary, 
the language employed in the a c t shows 
an intention to declare the wuters of the 
state to  be subject to appropriation in 
so f a r  as th at cun lie done without in 
terfering with vested rights. Hloss v. 
Ilnhilly. 16 Cal.2d 70. 104 P.2d 1049.

Foreign waters, so-cnlled, are subject 
to appropriation. Bloss v. Rnhilty, 16 
('id.2d 70. 104 P.2d 1049.

An approprintor of waters of n 
stream , ns aguinst upper owners with 
inferior rights o f  user, is entitled to 
have the w ater a t his point o f diversion 
preserved in its natural state of purity, 
and nny use which corrupts the w ater 
so as to essentially im pair its usefulness 
for the purposes to  which he originnlly 
devoted it. is nn invasion of his rights; 
and nny m aterial deterioration of the 
quality of the stream  by subsequent ap- 
prialors or others without superior 
rights entitles him to both in junctive 
and legal relief. W right v. Best, —  Cal. 
2d — . 121 P.2d 702.

The courts of California hove m ani
fested a reluctance to apply the doctrine 
of balancing the conveniences of a  situ a
tion where, as in case a t  bar, the act 
complained of is in its incidents will- 
fully tortious, excepting cases where 
an injunction to restrain a nuisance will 
produce some great public mischief, ap
pellant nsserting that as owner o f a 
water right by appropriation she wnB 
entitled to enjoin defendant from pollut
ing a creek in connection with certain 
mining operations, and also to recover 
from defendant damages for such pollu-
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lion. W right v. B «u , —  t'ul.2«l — , 121 
l’ .2d 702.

—  Idaho.
A w ater right cunnot bo initiated in 

trespass upon private lands. Jones v. 
M d n tirc , liO Idaho :138, 01 P.2d 373.

made for purposes of sale or rental. 
Sherlock v. Greaves, 100 Mont. 206, 76 
P.2d 87.

One of the essential elements o f  a 
completed appropriation is the diversion 
o f wulcr. Sherlock v. Greaves, 106 
Mont. 206, 76 P.2d 87.

—  Montana.
A wiiter right acquired by virtue of 

appropriation is properly; and a judg
ment which in some measure determines 
or affects one's w ater right jB admissible 
as against u stranger, not to conclude 
him, but to evidence the right o f one 
in whose fuvor it is rendered. W ills v. 
M orris, 100 Mont. 514, 50 P.2d 802.

An appropriation of wulcr muy be

100-3-2. Application for Right to 
— Contents,

A. L. R. notes.
Covenant against encumbrances, ir r i

gation canals as breach o f, 64 A. L. R. 
1499; notice of w ater rights, when pur
chaser o f servient estate charged with, 
74 A. L. R . 1250; railroad company's 
right to permit construction of irrig a 
tion ditch over part of its right o f way, 
1)4-A. L. R. 530.

Use Unappropriated Public Water

Any person who is a citizen of the United States, or who has filed 
his declaration of intention to become such as required by the nat
uralization laws, or any association of such citizens or declarants, or 
any corporation, or the state of Utah by the chairman of the commission 
of publicity and industrial development, the fish and game commis
sioner, the executive secretary of the state land board or the chairman 
of the state road commission for the use and benefit of the public, or 
the United States of Americu, in order hereafter to acquire the right 
to the use of any unappropriated public water in this state shall, before 
commencing the construction, enlargement, extension or structural 
alteration of any ditch, canal, well, tunnel or other distributing works, 
or performing similar work tending to acquire such rights or appropria
tion, or enlargement of an existing right or appropriation, make an 
application in writing to the state engineer. Such application shall be 
upon a blank to be furnished by the state engineer, and shall set forth 
the name and post ollicc address of the person, corporation or associa
tion making the application; the nature of the proposed use for which 
the appropriation is intended; the quantity of water in acre feet or the 
flow of water in second feet to be appropriated, and the time during 
which it is to be used each y ear; the name of the stream or other source 
from which the water is to be diverted: the place on such stream or 
source where the water is to be diverted and the nature of the diverting 
works; the dimensions, grade, shape and nature of the proposed divert
ing channel: and such other facts as will clearly define the full purpose 
of the proposed appropriation. I f  the proposed use is for irrigation, the 
application shall show the legal subdivisions of the land proposed to be 
irrigated, with the total acreage thereof and the character of the soil. 
I f  the proposed use is for developing power, the application shall show 
the number, size and kind of water wheels to be employed and the head 
under which each wheel is to be operated; the amount of power to be 
produced and the purposes for which and the places where it is to be 
used; also, the point where the wuter is to be returned to the natural 
stream or source. If the proposed use is for milling or mining, the 
application shall show the name of the mill and its location or the name
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of the mine and the mining district in which it is situated, its nature, 
and the place where the water is to be returned to the nutural stream 
or source. The place of diversion and place of return of the water shall 
be designated with the reference to the United States survey corners or 
mineral monuments, when either the point of diversion or the point 
of return is situated within six miles of the nearest United States sur
vey corner. The storage of water by means of a reservoir shall be re
garded as a diversion, and the point of diversion in such cases shall be 
the point where the longitudinal axis of the dnm crosses the center of 
the stream bed. The point where released storage water is taken from 
the stream shall be designated as the point of rediversion. The lands to 
be inundated by any reservoir shall be described as nearly as may be, 
and by government subdivisions, if upon surveyed land, the height of 
the dam, the capacity of the reservoir, and the area of the surface 
thereof when the reservoir is filled shall be given. I f  the water is to 
be stored in an underground area or basin the applicant shall designate, 
with reference to the nearest United States survey corner if situated 
within six miles thereof, the point or area of intake, the location of 
such underground aren or basin and the points of collection therefrom.

Applications for the appropriation of water filed prior to the enuct- 
ment hereof, by the United States of America or any officer or agency 
thereof, or the state of Utah or any officer or agency thereof, are vali
dated, subject to nny action thereon by the state engineer.

(L. 19, p. 177, § 42.)

Hixtury.
As umenilcd by L. .15, ch. 105, cfT. 

Mai'. 22 ; L. 39, ch. I l l ,  cff. Mar. 20 ; 
L. 41, ch. 96, eff. May 13; L . 41, 1st 
Spec. Seas., ch. 40, off. Ju ly  1, making 
m alarial changes in first sentence o f 
text and adding lust two sentences.

This section was Comp. Laws 1907, 
$ 1288x6.

1. Purpose and applicability.
The purpose o f the law is to endow 

the appropriator of the wilier with all 
the insignia of private ownership. Lake 
Shore Duck Club v. Lake View Duck 
Club. 50 U. 76, 166 P. 309, L . R. A. 
1918 B  620.

This section and 100-3-1  have no ref
erence to w ater rights which have 

assed to private ownership until they 
avc been abandoned and thereby re

verted to the public. Hammond v. 
Johnson. 94 U. 20. 66 P.2d 894.

2. Compliance with section.
The provisions of th is law must be 

complied with to perfect an appropria
tion o f public water. Jensen v. Birch 
Creek Ranch Co., 70 U. 356, 302. 289 
P. 1097. 3

3. Application to state  engineer.
An application to the stale engineer 

under this section is an application to 
appropriate ns distinguished from  an

application to exchange under 100-3-20. 
L ittle Cottonwood W ater Co. v. Kimball, 
76 U. 243. 289 P. 110.

Mere filing o f application in state  en
gineer’s office is not an appropriation of 
water, appropriation not being complete 
until w ater has been actually applied tc 
a  beneficial use. Deseret Live Stock Co. 
v. Hooppinniu, 66 U. 25, 239 P. 479.

Failure to make application as re
quired by th is section or posting notice 
us required by form er statute denied 
claim ant of w ater rights, right to relj 
upon any work done or effort made in 
initiating or completing an appropri«. 
lion antedating the completed appro, 
priation, since although merely filing 
application under this section does not 
am ount to an appropriation and there 
still is required the appropriation tc 
beneficial use. completed appropriation 
cunnot be had without filing such ap
plication. Rohinson v. Schoenfeld, 62 
U. 233, 218 P. 1041.

Under form er statute, applicant tc 
sta te  engineer for appropriation of cer
tain  alleged unappropriated w aters of 
stream  was entitled, as m atter of right 
to have his application approved and 
allowed if  unappropriated wuter existed. 
Brady v. McGonaglc, 67 U. 424, 195 P 
188.

Possibly title  to a water right may nc 
longer be acquired by adverse use o> 
a fter  it  has been abandoned, without
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hjinic in office of sta te  engineer as pro
vided by th is section. Sec Clark v. 
North Cottonwood Irrigation  & W ater 
Co. of Farm ington, 7b U. 426, 4.77, 11
P.2d aoo.

The tiling of un application in stutc 
engineer’s office gives applicant an in
complete or inchoate right which he 
may defend in a court of law. Tanner 
v. Provo Reservoir Co., 78 U. 168, 170, 
2 P.2d 107, following Robinson v. 
Schoenfeld, 62 U. 233, 218 P . 1041,

The filing of application with state 
engineer, as required by statute , does 
not establish appropriation of water. 
Sowards v. M eagher, 37 U. 212, 223, 
108 P. 1112.

1. Propriety of “proposed use.”
Under this section, an appropriation 

of wuter cannot l>e mode for the irriga
tion of unsurveyed, uninclosed, and un

occupied public domain of the United 
States for the sole production of food 
for wild w ater fow l, since to effect a 
valid appropriation o f  water the bene
ficial use must be one Ihut inures to the 
exclusive benefit o f the ap p rop riate  
subject to his complete control. Lake 
Shore Duck Club v. Lake View Duck 
Club, 50 U. 76, 166 P. 309, L. R. A. 
1918 B 620, applying Comp. Laws 1907, 
•5 1288x0, as amended by Laws 1916, 
Ch. 83.

As against n contention th at w ater in 
question could not l>c diverted above 
riparian owner's land because he has 
right in the w ater o f said creek for 
power to operate his oxygen plant, such 
right is satisfied when the w ater re
enters the creek a t  the taiiroce of his 
oxygen plant. W hitmore v. S a lt Lake 
City, 89 V. 387. 399. 67 P.2d 726.

100-3-3. Change of Place of Diversion or Use— Application— Notice—  
Protests.

Any person entitled to the use of water may change the place of di
version or use and may use the water for other purposes than those 
for which it was originally appropriated, but no such change shnll be 
made if  it impairs any vested right without ju st compensation. Such 
changes may be permanent or temporary. Changes for an indefinite 
length of time with an intention to relinquish the original point of 
diversion, place or purpose of use are defined as permanent changes. 
Temporary changes include and are limited to all changes for def
initely fixed periods of not exceeding one year. Both permanent and 
temporary changes of point of diversion, place or purpose of use 
of water including water involved in general adjudication or other 
suits, shall be made in the manner provided herein and not otherwise.

No permanent change shall be made except on the approval of an 
application therefor by the state engineer. Such applications shall 
be made upon blanks to be furnished by the state engineer and shall 
set forth the name of the applicant, the quantity of water involved, 
the stream or source from which the appropriation has been made, the 
point on the stream or source where the water is diverted, the point to 
which it is proposed to change the diversion of the water, the place, 
purpose and extent of the present use. and the place, purpose and extent 
of the proposed use and such other information as the state engineer 
may require. The procedure in the state engineer’s office nnd the rights 
and duties of the applicant with respect to applications for permanent 
changes of point of diversion, place or purpose of use shall be the same 
as provided in this title for applications to appropriate water.

No temporary change shall be made, except upon an application filed 
in duplicate with the state engineer upon forms to be provided by 
him, which shall set forth the name of the water user, a description 
of his water right, the nature and time of the change sought, the 
reason for the change, and such other information as the state engi
neer may require. The state engineer shall make nn investigation and
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if such temporary chnnge does not impair any vested rights of others he 
shall make an order authorizing the change. I f  he shall find that 
the change sought might impair such rights he shall give notice of the 
application to all persons whose rights may be effected thereby and 
shall give them an opportunity to be heard before authorizing the 
change. Such notice may be given by regular mail five days before 
the hearing or by one publication in a newspaper of general circulation 
in the county in which the original point of diversion or place of use 
is located five days before such hearing. Before making an investiga
tion or giving notice the state engineer may require the applicant to 
deposit a sum of money sufficient to pay the expenses thereof.

Applications for either permanent or temporary changes shall not 
be rejected for the sole reason that such change would impair vested 
rights of others, but if otherwise proper, they may be approved as to 
part of the water involved or upon condition that such conflicting rights 
be acquired.

Any person holding an approved application for the appropriation of 
water may in like manner, either permanently or temporarily, chnnge 
the point of diversion, place or purpose of use, but no such change 
of approved application shall affect the priority of the original appli
cation; provided, that no change of point of diversion, place or nature 
of use set forth in an approved application shall operate to enlarge 
the time within which the construction of work shall begin or be com
pleted. The determination of the state engineer shall be final, unless 
an action to review his decision is filed within the time and in the man
ner provided by section 100-3-14.

Any person who changes or who attempts to change a point of diver
sion, place or purpose of use, either permanently or temporarily with
out first applying to the state engineer in the manner herein provided, 
shall obtain no right thereby and shall be guilty of a misdemeanor, 
each day of such unlawful change constituting a separate offense, 
separately punishable. (L. 19, p. 177, § 8 .)

As amended bv L . .17, ch. 110, eff. 
Mar. It); L . 39, ch. I l l ,  eff. Mar. 30, 
rew riting tex t of entire section.

This section was Comp. Laws 1907, 
g 1288x24; R. S. 1808, 1 1263. I.

I. Change of place of diversion.
Prior appropriator could make change 

in place of diversion and use of wntcr 
which neither enlarged nor diminished 
iiny existing right but merely made use 
uf existing right a t another place, with* 
nut detrim ent or im pairm ent of any 
veBted righ t of junior appropriator. 
I.chmitz v. Utah Copper Co., 118 F.2d 
518.

Where corporation distributed w ater 
to its shareholders by means of ditches, 
transfer o f w ater to shareholders from 
one ditch to another, held, not change 
of place o f  diversion. Arnold v. Hunt
ington Canal ft Reservoir Ass'n, 64 U. 
634, 231 P . 622.

2. Change o f use.
In a cuse decided prior to 1919, it was 

held th at a  landowner could not appro
priate w ater from a ditch for one pur
pose and then apply it or any part of 
it  to another purpose. B ig Cottonwood 
Tanner Ditch Co. v. Shurtliff, 49 U. 
6(19, 164 P. 866.

3. Extent o f right.
Prior upproprintor's right to change 

the place o f diversion is not absolute 
or vested right, but is only conditional, 
since no such change cun be inude if 
public, or any other uppropriator. prior 
or subsequent, is adversely affected, and 
neither cun a prior appropriator prevent 
a subsequent appropriator from using 
any o f the unappropriated waters o f the 
state to the fu llest extent possible 
merely because prior appropriator in 
future may desire to change his place 
of diversion. United States v. Caldwell,
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<!•« U. till), 231 p, t i t .  ( Kimbull, J „  
ilissi-nting.)

1. Kclranwfer of water.
Where corporation distributing wulcr 

to shureholderB by means o f ditches 
grunted pluintiff shareholders' applica- 
Lion to transfer w ater to shareholders 
from one ditch to another in accordance 
with by-laws o f  the corporation, and 
permitted plaintiffs to  expend moneys 
for irrigation canal in rcliunce upon the 
transfer, threatened retransfer o f  water 
to old ditch wus enjoined. Arnold v. 
Huntington Cana) & Reservoir Ass'n, 
<54 U. 534. 231 P. 1522.

5. Pleading and evidence.
In uction to change point of diversion 

of water from a river to tributaries 
upon which power company's dam was 
located and to change use from an irri
gation to a domestic or municipal pur
pose, court erred in nonsuiting plaintiff 
on ground that plaintiff’s use would be 
enlarged, since decree could prevent 
such enlargement. Tanner v. Hum
phreys, H7 U. 1C4, 48 P.2d 484.

In action to change point of diversion 
of w ater from a river to tributaries 
upon which power company’s dam wns 
located, i f  exchange of waters could be 
made without affecting vested right of 
power company or if  decree can be en
tered with conditions th a t will sa fe
guard rights of power company, 
plaintiff should succeed. Tanner v. 
Humphreys, 87 U. 104, 48 P.2d 484.

In action to change point of diversion 
o f w ater from a river to tributaries 
upon which power company’s dam was 
located, burden of proving a prims facie 
cuae rested on plaintiff. Tanner v. 
Humphreys, 87 U. 104, 48 P.2d 484.

0. R aising and waiving objections.
Junior appropriator could not be 

heard to complain of change in place 
of diversion and use of water where 
such appropriator wns not impaired or 
adversely affected and such change was 
expressly authorized by statute. Leh- 
initz v. Utah Copper Co., 118 F.2d M B.

100-3—1. “Received,” “Filed” Defined.
Whenever in this title the word “received” is used with reference to 

any paper deposited in the office of the state engineer, it shall be deemed 
to mean the date when such paper was first deposited in the state en
gineer's office; and whenever the term “filed” is used, it shall be deemed 
to mean the date when such paper was acceptably completed in form 
and substance and filed in said office. (L. ID, p. 177, §44 .)
Ilislnry.

This section docs not differ very mate
rially from Comp. Laws 1007, § 1288x43.

100-3-5. Action by Engineer on Applications— Amended Applications 
— Fees for Drilling Culinary Wells.

On receipt of each application containing the information required by 
Section 100-3-2, and payment of the filing fee, it shall be the duty of 
the state engineer to make an indorsement thereon of the data of its 
receipt, and to make a record of such receipt in a book kept in his office 
for that purpose. It shall be his duty to examine the application and 
determine whether any corrections, amendments, or changes are re
quited for clarity and if so, the application shall be returned to the 
applicant within thirty days after its receipt with a statement of cor
rections, amendments or changes required, and sixty days shall be 
allowed for the filing thereof. If filed, corrected, amended or changed 
as required, within said time, the application shull, upon being ac
cepted, take priority as of the date of its original receipt, subject to 
compliance with the further requirements of the law and the regula
tions thereunder. I f  not returned within said time it shall lapse and 
may be reinstated only upon compliance with the provision of Section
100-3-18. The date of the return of the application shall be indorsed
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on the application, and a record made thereof in a book kept for record
ing applications. Like entries shall be made of the date when corrected 
applications arc received by the state engineer. All applications which 
shall comply with the provisions of this chapter and with the regula
tions of the state engineer shall be hied and recorded in a suitable book 
kept for that purpose.

The state engineer may issue a temporary permit to drill a well at 
any time after the filing of an application to appropriate water there
from, as provided by this section if all fees be advanced and if in his 
judgment there is unappropriated water available in the proposed 
source and there is no likelihood of impairment of existing rights; pro
vided, however, that the issuance of such temporary permits shall not 
dispense with the publishing of notice and the final approval or rejec
tion of such application by the state engineer, as provided by this chap
ter. Total fees of all kinds connected with driving a well for culinary 
purposes of individuals shall not exceed $10.00. This shall include 
permits, filings, advertising and permit of well driver to drive the well.

The state engineer may send the necessary notices and addresses all 
correspondence relating to each application to the owner thereof as 
shown by the state engineer's records, or to his attorney in fact or agent 
provided n written power of attorney is filed in the state engineer's 
office. (L. 19, p. 177, § 45.)

IliHlnry. making mnny m ateria) changes in text
As amended l>v I,. 3!>, ch. I l l ,  off. and adding two paragraphs.

Mur. 20 ; L. 41, ch. Ofi, cff. M ay 13,

100-3-6. Id. Notice of Application.
When an application is filed in compliance with this title the state 

engineer shall at the expense of the applicant, to be paid in advance, 
publish in a newspaper having general circulation within the bound
aries of the river system or near the water source from which the ap
propriation is to be made a notice of the application showing by whom 
mavic: the quantity of water sought to be appropriated; the stream or 
water source from which the appropriation is to be made and at what 
point on the stream or water source; the use for which it  is to be ap
propriated and by what means; which notice shall be published at 
least five times, once a week for a period of five successive weeks. 
Clerical errors, ambiguities and mistakes which do not prejudice the 
rights of others may be corrected by order of the state engineer either 
before or after the publication of notice. After publication of notice 
to water users, the state engineer may authorize amendments or cor
rections which involve a change of point of diversion, place or purpose 
of use of water, only upon compliance with the provisions of section
100-3-3. Any person aggrieved by an order of the state engineer 
authorizing any alteration of an application may file an action for re
view thereof as provided by section 100-3-14. (L. 19, p. 177, § 46.)

Hiulory. making many m aterial changes in text
As nmended by L. 36. ch. 106, elf. und adding la s t sentence.

Mar. 22; L. 30, ch. I l l ,  cff. Mar. 20,
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100-3-7. Protests.
Any person interested may, at any time within thirty days after the 

completion of the publication of such notice, file with the state engineer 
a duly verified written protest together with a copy thereof against the 
granting of the application, stating the reasons therefor, which shall 
be duly considered by the state engineer, and he shall approve or reject 
the application. (L. 19, p. 177, § 47.)
History.

As amended by L. 35, ch. 106, eff. 
Mar. 22, making various changed in 
text.

1. Power of state engineer.
Notwithstanding provision of this 

section for filing of protests to any ap
plication to appropriate water, s la te en
gineer has no authority to fix and de
termine the rights o f the parties to the

proceeding. Eardley v. T erry , 94 U. 
3C7, 77 P.2d 302.

2. R aising and waiving objections.
The fa c t  th a t the one objecting to the 

approval o f the application to appropri
ate the w ater was not the owner of the 
property when the filing was made 
seems to be im material. Whitmore v. 
Su it Lnko City, 89 U . 387, 400, 67 P.2d 
72G.

100-3-8. Approval or Rejection—Contract to Pay Royalties— If for 
Removal of Salt or Minerals.

It shall be the duty of the state engineer, upon the payment of the 
approval fee, to approve an application i f :  (1 ) There is unappropriated 
water in the proposed source; (2 ) The proposed use will not impair ex
isting rights, or interfere with the more beneficial use of the water;
(3) The proposed plan is physically and economically feasible unless the 
application is filed by the United States bureau of reclamation and 
would not prove detrimental to the public welfare; and (4) The appli
cant has the financial ability to complete the proposed works and the 
application was filed in good faith and not for purposes of speculation 
or monopoly; provided, that where the state engineer, because of infor
mation in his possession obtained either by his own investigation or 
otherwise, has reason to believe that an application to appropriate 
water will interfere with is [its] more beneficial use for irrigation, do
mestic or culinary, stock watering, power or mining development or 
manufacturing, or will prove detrimental to the public welfare, it shall 
be his duty to withhold his approval or rejection of the application until 
he shall have investigated the matter. The cost of such inquiry shall be 
paid by the person making the application, as provided by Section
100-2-14, if such application is approved. I f  an application does not 
meet the requirements of this section, it shall be rejected.

Before the approval of any application for the appropriations of 
water from navigable lakes or streams of the state which contemplates 
the recovery of salts and other minerals therefrom by precipitation or 
otherwise, the applicant shall file with the state engineer a copy of a 
contract for the payment of royalties to the state of Utah; provided 
that approval of any such application shall be revoked in the event of 
failure of the applicant to comply with the terms of his royalty con
tract. (L. 19, p. 177, §48 .)
History. m aking many m aterial changes in text

As amended by L . 39, ch. I l l ,  eff. and adding clause a fter  "w ater” in 
Mar. 2 0 ; L. 41, ch. 00, off. May 12, fourth line.
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1. Extent o f power of state  engineer.
The determination of existing rights, 

in ninny cases, involves intricate- nnd 
difficult questions of both law nml fact, 
Bnd is peculiarly a judicial function. I t  
cannot, therefore, be said th a t the legis
lature intended, by this section, to vest 
the power to make such adjudication in 
the state engineer. Little Cottonwood 
Wliter Co. v. Kimball, 76 U. 243, 247, 
2H9 P. 116.

When an application to appropriate 
water is filed, the state engineer is re
quired to determine whether there is 
unappropriated w ater in proposed 
source of supply which can U- put to 
beneficial use and diverted from source 
of supply without doing m aterial in jury 
to prior rights o f others. Eaidley v.

2. Necessity for approuil o f applica
tion.

t'n lcss  his application lias been ap
proved, applicant is without interest in 
the subject m atter, and unable to prose
cute his claim or to question prior 
claims. The statute only applies where 
it clearly appears that there is no un
appropriated w ater in the proposed 
source. L ittle Cottonwood W ater Co. v. 
Kimball. 7fi U. 243, 248, 289 P. 11G.

3. Duly to approve application.
In a doubtful case the application 

should be approved, since the policy of 
the law is to prevent waste and promote 
the largest beneficial use of water. 
Therefore new appropriations should be 
favored and not hinaered. I f  it  is ap
parent from the findings that there is a 
substantial quantity of unappropriated 
w ater in the source, it is erroneous to 
deny application. Little Cottonwood 
W ater Co. v. Kimball, 76 I 1. 243, 248. 
289 P . 116. 4

4. Hearing and determination by s la te
engineer.

An application under this section may 
lie called "th e application to appropri
a te ."  When n dispute arises between an 
applicant for a new appropriation and 
the prior npprupriutors us to whether 
there is unappropriated wuter in the 
source of supply, two questions n atu 
rally arise, viz.: ( I I  Whul is the total 
supply? and (21 Whut is the extent of 
existing rights? Little Cottonwood 
W ater Co. v. Kimball, 76 U. 243. 246, 
2BU P. 116, applying former section be
fore its amendment.

When application to appropriate 
water is Hied, state  engineer is culled 
upon to determine preliminarily whether 
there is probable cause to believe thut 
an application can be perfected, having

due regurd to whether there is unap
propriated water uvailuble for appro
priation, whether it cun lie put to 
beneficial use. and whether it can be 
diverted and so used without in juring 
or conllicting with prior rights of others, 
which if determined, application is ap
proved, and applicant proceeds to 
demonstrate by actual use of rights 
sought to lie acquired that he iB entitled 
to such rights. Eardley v. T erry , 04 U. 
367, 77 P.2d 362.

Under this section it is not a  nre- 
requisite to the approval o f  an applica
tion that the slate engineer find affirma
tively Hint there is unappropriated 
w ater in the proposed source. Stated 
negatively, il is only when there is an 
unappropriated water in the source that 
1 he application is to In- rejected. Little 
I olloiiwooil W ater Co. v. Kinihnll, 76 II. 
243. 24K, 2X9 I*. 116.

O f course, the extent of prior rights 
must lie determined liefore there can he 
any exercise of secondary rights, but 
it is premature and im practicable to 
make such determination before any sec
ondary claim is initiated. L ittle Cotton
wood W ater Co. v. Kimball. 76 U. 243, 
247, 289 P . 116.

When application to appropriate 
wuter is up for approval or rejection, 
uppliennt is not required to prove u* 
state  engineer thut he can make an ap
propriation by the same kind and 
quantum of proof th at would be re
quired were he niuking final proof under 
100-21-16. Eardley v. Terry, 94 U. 367, 
77 P.2d 362.

In determining whether application to 
appropriate w ater should be approved 
or rejected, general negative by appli
cant as to in jury to protestant would lie 
sufficient to put protestant on proof that 
he would lie injured. Eardley v. Terrv, 
94 U. 367, 77 P.2d 362.

3. Operation and efTecl of approval.
The approval of un application to 

appropriate is only u preliminary step. 
It  confers upon the applicant no per
fected right to use the water. I t  does 
not in any degree im pair or diminish the 
existing rights of others. I l  merely 
clothes the applicant with authority Ui 
proceed anil perfect, if he cun, his 
proponed appropriation by the actual 
diversion and application of the water 
claimed Pi a  lieneficiul use. L ittle Cot
tonwood W ater Co. v. Kimlmll. 76 I '. 
243. 247. 2K9 P. 116.

Any application to uppropriule water 
is subject to all rights which have ac
crued prior u> filing, and filing applica
tion does not give applicant righ t or 
license- to proceed to the in jury o f prior 
rights. Eardley v. Terry, 94 U. 367. 
77 P.2d 362.
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ft. Proceeding to change place, nature

In union to rhunge point of divorsion 
of w ater from a river to tributaries 
upon which power company's dam who 
located and to change use from an irri
gation to a domestic or municipal pur
pose, court erred in nonsuiting plaintiff 
on ground that plaintiff's use would be 
enlarged, since decree could prevent 
such enlargement. Tanner v. Humph
reys, 87 U. lf.4, 170, 48 P,2d 484, apply
ing this section prior to its amendment.

7. Mandamus.
Under this section n landowner is not 

entitled to nmndnmus to compel state 
engineer to grant the righ t to perfect 
the irrigation ditch of a  third person, so 
as to avoid waste of w ater by seepage 
and to permit the landowner to use the 
w ater saved. Tanner v. Beers, 49 U. 
fillC. 106 P. 405, applying Comp. Laws 
IW 7. JS 1288x10.

100-3-0. Conflict in Land Areas— Preference to Homesteaders, Desert 
Entry men and Purchasers from State.

When an application is made to use water on certain laral and subse
quently a homesteader, desert entryman. or person in possession of land 
under a contract to purchase the same makes an application to appropri
ate water for use on the same land or any part thereof, the latter appli
cation, on proper showing, may be approved notwithstanding the 
conflict in the land areas, and the land covered by such subsequent 
application shall thereupon be excluded from such prior application.

100-3-10. Approval or Rejection to lie Indorsed on Application—Time 
for Commencing Work.

The approval nr rejection of an application shall be indorsed thereon 
and a record made of such indorsement in the state engineer's office. 
The application so indorsed shall be returned to the applicant; if ap
proved, the applicant shall be authorized, on receipt thereof, to proceed 
with the construction of the necessary works and take all steps required 
to apply the water to the use named in the application and to perfect the 
proposed appropriation; if the application is rejected, the applicant 
shall take no steps toward the prosecution of the proposed work or the 
diversion and use of the public water so long as such rejection shall 
continue in force. In his indorsement of approval on any application 
the state engineer shall require that actual construction work must be
gin within six months from the date of such approval, and shall state 
the time within which the construction work shall be completed and 
the time within which the water shull be applied to beneficial use.

(L. 10, p. 177, §§ 50, 62.)

2. Findings as to  construction work.
Supreme court will not disturb finding 

that actual construction work was com. 
mcnccd ut point o f diversion within Iht1 
six-month period, and th at such work 
was not sham and frivolous. Whitmore 
v. Sa lt Lake f 'itv , HP I ' .  H87, 401, B7 
I’.2d 72'1.

100-3-11. Statement of Financial Ability of Applicants.
Before either approving or rejecting an application the slate engi

neer may require such additional information as will enable him prop
erly to guard the public interests, and may require a statement of tin

1. Lxlcnsions of time.
Stan* i-agint-cr may grant rciisomible 

i*\tvii.Hu»is iif lime within 14-.vear period 
as provided by 100—-t—12. In rc Appli
cation 7000 to Appropriate HO Second 
Keel o f W ater. r,:t V. : t l l ,  226 P. r.nfi.
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following fac ts : In case of an incorporated company, he may require 
the submission of the articles of incorporation, the names and places of 
residence of its directors and officers, and the amount of its authorized 
and its paid-up capital. If the applicant is not a corporation, he may 
require a showing as to the names of the persons proposing to muke the 
appropriation and a showing of facts necessary to enable him to deter
mine whether or not they are qualified appropriatorx and have the fi
nancial ability to carry out the proposed work, and whether or not the 
application has been made in good faith. (L. 10, p. 177, §51 .)

100-3-12. Time for Constructing Work— Extension.
The construction of the works and the application of water to bene

ficial use shall be diligently prosecuted to completion within the time 
fixed by the state engineer. Extensions of time, not exceeding forty 
years from the date of approval of the application, may be granted by 
the state engineer on proper showing of diligence or reasonable cause 
for delay. Extensions not exceeding fourteen years after the date of 
approval may be granted by the state engineer upon a sufficient showing 
by affidavit. But extensions beyond fourteen years shall be granted 
only after application, publication of notice and a hearing before the 
state engineer. Such notice shall be published at the expense of the 
applicant three times, once each week for three successive weeks, in a 
newspaper of general circulation in the cqunty in which the source of 
supply is located. The notice of the proposed hearing shall contain the 
name and address of the applicant, the number of the application, the 
amount and source of supply of the water filed on, the purpose for which 
it is to be used, the approximate expenditures already made, an esti
mate of the future expenditures required and the additional time asked 
for, and the date and place of the hearing before the State Engineer. 
Whereupon any person interested may, at any time within thirty days 
after completion of publication of such notice, file with the state 
engineer a written protest against the granting of such extension of 
time, stating the reasons therefor, and may appear and adduce testi
mony at the hearing in support of such protest, all of which shall be 
considered by the state engineer. The decision of the state engineer 
shall be final, unless an action to review such decision is filed in the 
district court as provided by Section 100-3-14. An application upon 
which proof has not been submitted shall lapse and have no further 
force or effect after the expiration of forty years from the date of its 
approval; provided, hoirerer, that if the works be constructed with 
which to make beneficial use of the water applied for, the stnte engineer 
may, upon showing of such fact, grant additional time beyond the forty- 
year period in which to make proof. (L. 19. p. 177. § 52.)

History. 1. Right of engineer tn grant exlen-
As amended by L. 37, ch. 130, e(T, Klein.

Mar. ID; L . 39, ch. I l l ,  eff. M ar. 20 ; Stu tc  engineer may, in his discretion, 
L, 41, ch. 97, elT. May 13, making many extend time for completion of approprin* 
m aterial changes in text and adding Inst lion o f waters, and such exercise of 
two sentences. discretion will not be reviewed unless it

hns been abused. In re Applicntion 
Cross-references. 7000 to Appropriate W ater, 73 U. BO,

See 100-3-10 . 272 P . 226.
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Under former statute state  engineer 
hud authority to  gran t extension of 
Lime for appropriation that he had fixed 
for completing power plant and pipe line 
if not beyond ultim ate lim it Axed by

statute, although application therefor 
was not made until a fter  time Arst Axed 
by engineer had elapsed. Pool v. Utah 
County L ig ht & Power Co., 36 U. 608, 
106 P. 280.

100-3-13. Id. Protest!*— Hearings and Notice.
Any other applicant or any user of water from any river system or 

water source may protest to the state engineer that such work is not 
being diligently prosecuted to completion, whereupon the state engineer 
shall give the applicant doing such work or his assigns sixty days' notice 
by registered mail to his last recorded address to appear on a date to be 
designated and show cause, if any he has, why his application shall 
not be declared forfeited in whole or in part, and on such date such 
applicant or his assigns shall be permitted to produce any lawful evi
dence tending to show compliance on his part with the law. At such 
hearing the state engineer may hear and consider any and all com
petent evidence tending to show whether or not the applicant or his 
assigns have complied with the law. I f  diligence is not shown by the 
applicant the state engineer may declare the application and all rights 
thereunder forfeited. The decision of forfeiture shall be Anal unless an 
action to review it is filed as provided by section 100-3-14.

(L. 19, p. 177, § 53.)

History.
' As amended by L. 37, ch. 130, eff. 

Mur. 19, rew riting las t sentence of text. 1

1. Notice and hearing.
No one can obtain any right to use 

of any wutor from  any public stream

except upon full notice and hearing be
fore state engineer, and any righta that 
arc granted arc always subject to prior 
rights. United States v. Caldwell, 64 U. 
490, 496. 231 P. 434 (Kim ball, J . ,  dissent
in g ). applying Laws 1897 (R . S. 1898, 
§ 1268) now repealed.

100-3-14. Review by Courts of Engineer's Decisions.
In any case where a decision of the state engineer is involved any 

person aggrieved by such decision may within sixty days after notice 
thereof bring a civil action in the district court for a plenary review 
thereof. The state engineer shall give notice of his decision by mailing 
a copy thereof by regular mail to the applicant and to each protestant 
nnd notice shall be deemed to have been given on the date of mailing. 
The place of trial, subject to the power of the court to change the same 
as provided by law, shall be in the county in which the stream or water 
source, or some part thereof, is loented. The state engineer must be 
joined as a defendant in all suits to review his decisions, but no judg
ment for costs or expenses of the litigation shall be rendered against 
him. Parties shall be served with process as in other cases and notice 
of the pendency of such action shall be filed by the clerk of the district 
court with the state engineer within twenty days after the same is com
menced which shall operate to stay all further proceedings pending the 
decision of the district court. (L. 19, p. 177, § 64.)

History. Comparable provisions.
As nmended by L. 67, ch. 130, elf. Cal, Gen. Laws, Act 0091, $ lb  as 

Mar. 19, making various changes through- amended by Laws o f 1939 (action for 
out text. review o f  ruling, order or decision of
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Division of W ater Resources may be 
tiled in superior court within 30 days 
lifter tinul action of the division).

Iduho Code, § 4 1 -2 1 7  (appeal may be 
taken to district court o f county in which 
the plucr of use o f the water claimed is 
situated, within 01) days from  date of 
license or refusal In issue license).

Cross-references.
Change o f venue, 104-1-0 ; service of 

summons, 104-6-3.

1. Jurisdiction o f district court.
D istrict court hnd jurisdiction in ac

tion in which it determined th at certain  
wuterB were not public w aters and hence 
not subject to appropriation, and such 
derision was binding on stn te engineer, 
so th at district court's reversal o f de
cision of stute engineer granting appli
cation for appropriation wus proper. 
Nye v. Bacon. 81 U . 346, 1H P.2d 288.

Where, under form er statute , applica
tion for appropriation of certain alleged 
unappropriated w aters o f stream was 
turned down by state  engineer without 
hearing solely on ground th at engineer 
wus o f opinion th a t there was no un
appropriated w ater in stream , held 
applicant could petition district court 
Tor redress. Brady v. McOonagte, 67 
U. 424, 1!)5 P. 188.

'£. Notice of engineer's decision.
Where only notice of decision o f state 

engineer wus mailed by state  engineer 
und there whs no evidence of its receipt 
by appellant, appellant's appeal more 
than sixty days a fter  m ailing of notice 
was properly found by d istrict court to 
be taken in time. In re Application 7600 
to Appropriate 30 Second Feet of W ater, 
r.3 D. :m ,  225 P. 605. 3

3. Perfection o f appeal.
Appeal should he taken as provided 

in cases of appeal from ju stice's  court 
to d istrict court, und it should be taken 
within 60 days from the time th e ag
grieved party receives actual o r  con

structive notice of the order from which 
the appeal iB taken. In re Application 
7600 to Appropriate 30 Second Feet 
of W ater, 63 U. 311, 226 P . 605,

I. Hearing and determination of ap
peal.

On appeal from decision of state engi
neer rejecting application to  appropriate 
w ater, it  iB not for court to decree to 
applicant any w aters he may be able 
to obtain by conserving and increasing 
How of stream  involved, but it  should 
sim ply determine whether application 
was rightly rejected, and whether, from 
the evidence, there is probable cause to 
believe that there is unappropriated 
w ater available for use, that applicant 
can lieneficially use it, and th a t water 
can be diverted and used without injury 
to or conflict with prior rights. Rardlcv 
v. T erry , 94 U. 367, 77 P.2d 362.

On appeal to district court from  state 
engineer’s order denying application to 
appropriate water, evidence wbb insuffi
cient to support finding o f  district court 
th a t rights of proteatants would not be 
in jured by proposed development and 
diversion of w ater contemplated by 
applicant. Eardley v, Terry, 94 U. 367, 
77 P.2d 362.

r>. Approval of application.
Where evidence showed that there was 

unappropriated w ater which applicant 
could put to beneAcial use, and it did 
not appear th at protestants would be in
jured by diversion and use thereof, tr ia l 
court, on appeal from stale engineer's 
denial of application to appropriate 
w ater, correctly approved application 
perm itting applicant to prove JeAnitely 
th a t there was w ater available, but it 
was error for court to take view th at 
applicant had already perfected his 
application and decree to him use of 
alleged increased How o f  source without 
requiring him to comply with law of 
appropriation. Eardley v. Terrv, 94 U. 
367, 77 P.2d 362.

100-3-15. [Id.] Trial De Novo— Dismissal of Action.
Tiie pleadings, practice and procedure in suits to review decisions of 

the state engineer shall be the same as in other equity cases. The 
hearing in the district court shall proceed as a trial de novo and shall 
be tried to the court as other equitable actions. Within ten days after 
its entry a copy of the judgment shall be transmitted by the clerk of the 
district court to the office of the state engineer. An action to review a 
decision of the state engineer shall be dismissed upon application of any 
party or by the court on its own motion, if the complaint was not filed 
or the summons was not served within sixty days after notice of the 
decision. An action to review a decision of the state engineer may
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be dismissed upon the application of any of the purtics upon the grounds 
provided in section 104-29-1, for the dismissal of actions generally and 
for failure to prosecute such action with diligence. For the purpose of 
this section failure to prosecute a suit to final judgment within two 
years after it is filed, or, if an appeal is taken to the supreme court 
within three years after the filing of the suit, shall constitute lack of 
diligence. All suits heretofore or hereafter commenced must be dis
missed after ten days’ notice by regular mail to the plaintiff, unless 
such suits are or were prosecuted to final judgment within the time 
specified above; provided, as to suits filed before the enactment hereof 
the court may upon a proper showing extend the time for prosecution 
to final judgment for a period of not to exceed two years from the date 
of hearing of anv motion to dismiss filed pursuant to Ihis section.

(I,. 19, p. 177, § 54.)
Ilwlurv.

As umemk-.l I,y 1.. :I7, cli. 1:10, elf. Mur. 
lit; L. :i!i, ch. 111. eff. Mur. 20, rewriting 
text of entire section.

1. Hearing and determination of ap>

D istrict is limited to particular ques
tion decided by state  engineer. In  re 
Application 7R00 to Appropriate HO 
Second Feet o f W ater, CH U. HU, 225 
P. (105.

o f state engineer approving nr rejecting 
application to appropriate water, trial 
court is required to determine same 
questions do novo, and all such court, or 
supreme court on appeal therefrom, ia 
called upon to do is to determine whether 
application should be rejected or ap
proved. Eurdlcy v. Terry, 94 li . HG7, 77 
P.2d 3(12.

109-3-16. Proof of Appropriation or Permanent Change— Form— Con* 
tents.

Sixty days before the date set for the proof of appropriation or proof 
of permanent change to be made the state engineer shall notify the 
applicant by registered mail when proof of completion of works and 
application of the water to a beneficial use will be due. On or before the 
date set for completing such proof in accordance with his application 
the applicant shall make proof to the state engineer, on blanks to be 
furnished by the state engineer, by a statement descriptive of the works 
constructed, and of the quantity of water in acre-fcet or the flow in 
second-feet appropriated, and of the application of the water to a bene
ficial use, with detailed measurements of water put to beneficial use, 
giving the date the measurements were made and the name of the 
person making the measurements. Such statement shall be sworn to by 
the applicant and by two disinterested witnesses and shull be accom
panied by n map, profiles, and drnwiugs made on tracing linen by a 
reputable, civil engineer, and shall show fully and correctly the loca
tion of the completed works with reference to a United States land 
survey corner or mineral monument if within a distxnce of six miles, the 
nature and extent of the completed works, the natural stream or source 
from which and the point where the water is diverted, the place and 
manner of connecting with other works or streams, the ground and 
grade lines, cross sections, and dimensions of the various forms of 
the diverting channel, the several appliances used to divert, measure 
and regulate the water, and the character of all structures which cross, 
support or constitute the diverting channel or any part of it. Such
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other matter must be furnished as will fully and correctly delineate the 
work done and conform to the general rules and regulations of the 
state engineer’s office. The maps, profiles and drawings shall be veri
fied by oath of the engineer who made the same and by the applicant 
whose work they represent, in such form as the state engineer shall by 
general rule prescribe.

The state engineer may waive the filing of maps, profiles and draw
ings if in his opinion the written proof adequately describes the works 
and the nature and extent of beneficial use. (L. 19, p. 177, §§ 56, 56.)
History.

As emended by L . M7, ch. 130, off. Mar. 
)!>; L. 41, ch. 90, oft. May 13, making 
m aterial changes in text nnd adding 
second paragraph.

Comparable provisions.
Cal. Gen. Law s, Act 9091, § 1 9 , ns 

amended by Laws o f 1941 (im mediately 
upon completion o f project, the holder 
of pevmit for right to appropriate water 
m ust report said completion to state 
w ater commission; commission makes in
spection o f the works constructed and 
use o f w ater therefrom ; if  inspection 
results in determination favoratde to ap
plicant, the commission issues license 
giving right to  diversion of such on 
□mount of wutcr as has been found by 
inspection to huve been applied to bene
ficial use).

1. Judgm ent on appeal.
Upon approval by district court of 

application to appropriate water, appli
cant then must proceed to perfect his 
appropriation as provided by law and 
make proof thereof under this section, 
and until it  is perfected, applicant can
not be decreed or given present rights 
us under a completed appropriation. 
Kardley v. Terry, 94 U. 367, 77 P.2d 
362.

On tinul proof, under this section, 
neither stote engineer, nor any protest- 
ant, iB concluded by state  engineer’s 
determination as to  whether w ater was 
subject to  being appropriated, and could 
he taken for use contemplated without 
in jury to owners o f prior rights, when 
he approved application to appropriate. 
Kurdley v. Terry, 94 U. 367, 77 P.2d 
362.

100-3-17. Certificate of Appropriation— Evidence.
Upon it being made to appear to the satisfaction of the state engineer 

that an appropriation or a permanent change of point of diversion, 
place or nature of use has been perfected in accordance with the ap
plication therefor, and that the water appropriated or affected by the 
change has been put to a beneficial use, he shall issue a certificate, in 
duplicate, setting forth the name and postoffice address of the person 
by whom the water is used, the quantity of water in acre feet or the 
flow in second feet appropriated, the purpose for which the water is 
used, the time during which the water is to be used each year, the name 
o f the stream or source of supply from which the water is diverted, the 
date of the appropriation or change, and such other matter as will fully 
and completely define the extent and conditions of actual application of 
the water to a beneficial use. The certificate shall not extend the rights 
described in the application. Failure to make proof of appropria
tion or proof of change of the water on or before the date set therefor 
shall cause the application to lapse. One copy of such certificate shall 
be filed in the office of the state engineer, and the other copy shall be 
delivered to the appropriator or to the person making the change who 
shall, within thirty days, cause the same to be recorded in the office of 
the county recorder of the county in which the water is diverted from 
the natural stream or source. The certificate so issued and filed shall be 
prima facie evidence of the owner’s right to the use of the water in the
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quantity, for the purpose, a t the place, and during the time specified 
therein, subject to prior rights. (L. 19, p. 177. § 56.
Hiatury.

As amended by L. 37, ch. 130, eff. Mar. 
10, making many m aterial changes in 
text.

Thin section wus Comp. Laws 1907, 
§ 1208x16.

1. Issuance o f certificate.
Under this section, the state engineer 

is not authorized to issue a certificate 
until it is made to appear th at the water 
applied for has been put to a beneficial 
use. Tanner v. Provo Reservoir Co., 78 
U. 158, 170, 2 P.2d 107.

2. Puree and effect o f certificate.
The certificate provided for by this 

section is the appropriator's deed; his 
evidence of title, good, a t  least against 
the state, for nil it purports to be, and 
good as against everyone else who can
not show a superior right, Lake Shore 
Duck Club v. Lake View Duck Club, 60 
U. 76, 166 P. 309, L . R. A. 1918 B 620.

This certificate cannot prejudice prior 
rights th a t have been acquired; state 
engineer's jurisdiction is limited to un
appropriated waters only. Chandler v. 
Utah Copper Co., 43 U. 479, 136 P. 106.

Under this section, i f  sufficient facts 
arc Bltcgod in the complaint to sla te a 
cause of action, and defendants wish to 
question plaintiff’s prima facie right to 
the use of the w ater mentioned in his 
certificate of appropriation, it  is neces

sary to set up the facts upon which he 
relies to defeat or avoid plaintiff's 
claim. Plaintiff, to state a cause of 
action, need not allege both th at he has 
title to the w ater righ t claimed, but also 
possession thereof. Tanner v. Provo 
Reservoir Co., 78 U. 158, 162, 2 P.2d 107.

This ac t does not authorize, nor pur
port to authorize, state  engineer to en
tertain proceedings or to make any 
order respecting any water rights al
ready acquired. His jurisdiction in 
such cases is limited to unappropriated 
w aters only. Therefore a certificate to 
an appropriator may not prejudice 
rights o f a  prior appropriator. Chand
ler v. Utnh Copper Co., 43 U. 479, 135 
P. 106.

3. Collateral attack.
Certificate of appropriation, issued by 

state engineer in pursuance o f former 
statute th a t appropriation had been per
fected in accordance with application 
therefor, could not be subjected to col
lateral attack and its force Bnd effect 
nullified. Warren Ir r . Co. v. Charlton, 
58 U. 113, 197 P. 1030.

A. L. R. notes.
Right of appropriator o f w ater to re

capture w ater which has escaped or is 
otherwise no longer in his immediate 
possession, 89 A. L. R. 210.

100-3-18. Lapse of Application— Reinstatement—Priorities—Trans
fers Pending Issuance of Certificates.

When an application lapses for failure of the applicant to comply with 
the provisions of this title or the order of the state engineer, notice 
of such lapsing shall forthwith be given to the applicant by regular 
mail. Within sixty days after such notice the state engineer may, 
upon n showing of reasonable cause, reinstate the application with the 
date of priority changed to the date of reinstatement. The original 
priority date of a lapsed or forfeited application shall not be reinstated, 
except upon a showing of fraud or mistake of the state engineer. The 
priority of an appropriation shall be determined by the date of re
ceiving the written application in the state engineer’s office, except 
as provided in section 100-3-17 and as herein provided. Where the 
applicant after sixty days’ written notice by regular mail fails to pay 
the statutory fees for advertising or approval, his application shall lapse 
and all applications subsequent thereto shall receive the benefit o f the 
priority thus forfeited.

Prior to issuance of certificate of appropriation, rights claimed under 
applications for the appropriation of water may be transferred or as
signed by instruments in writing. Such instruments, when acknowl-
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edged or proved and certified in the manner provided by law for the 
acknowledgment or proving of conveyances of real estate, may be filed 
in the office of the state engineer and shall from time o f filing of same 
in said office impart notice to all persons of the contents thereof. 
Notices of claims to underground water filed pursuant to the provisions 
of section 100-5-12 may be transferred or assigned by instruments in 
writing in the manner herein provided. (L. 19, p. 177, § 67.)
H ixl»r>. C ross-references.

As amended liv I.- 37, ch. 130, eff. Acknowledgment o f  conveyances, 78- 
Mar. Ill; L. 3ft, ch. I l l ,  cff. M ar. 20, 2 ;  fees o f  county recorder, 2 8 -2 -3 .
inserting three sentrnres at beginning 
of lext.

100-3-19. Right of Entry on Private Property— Hy Applicant— Bond 
— Priority.

Whenever any applicant for the use of water from any stream or 
water source must necessarily enter upon private property in order to 
make a survey to secure the required information for making a water 
filing and is refused by the owner or possessor of such property such 
right of entry, he may petition the district court for an order granting 
such right, and after notice and hearing, such court may grant such
permission, on security being given 
to the owner of such property. In 
plication shall date from the* filing 
court as aforesaid.
I. Right to go cm privately owned land.

An uppropriutor o f w ater of a  natural 
stream nna a right to have his w ater flow 
through a natural channel over lands 
in privute ownership. I t  is an ease
ment. nnrl he may go upon the lands so 
privately owned and remove obstruc
tions so as to permit the water to con
tinue its flow in its original channel to 
the head of his ditch. Tripp v. Bag- 
lev. 71 U. 57, 75, 27*> P. ft!2, 8ft A. I -  K.
1417.

Under this section, w ater flowing in 
natural stream s in this state may hr 
appropriated for power purposes, not
withstanding the point o f diversion is 
upon privately owned land. I f  a lanil- 
jwner is compensated for damage done

to pay all damage canned thereby 
such cane the priority of such ap- 
nf such petition with the district 

(U. 19. p. 177. g 43.)
U> his land, ho is in no worse position 
if  the w ater is diverted a t  a point on 
his land than he would be in if it  were 
diverted before it reached his land. I f  
it is diverted before i t  reaches his land, 
a  right o f  way may be condemned across 
the riparian owner’s  land to the pro
posed point of diversion on his land and 
thenec lo the place o f  use. Whitmore v. 
Salt Lake r itv . 8ft V. 387. 3ft7. 57 P.2d 
72‘>.

2. bindings on appeal.
Supreme court will not disturb find

ings of tr ia l court th a t applicant did not 
commit a trespass in making the Aling. 
Whitmore v. S a lt  Lake City, 69 U. 367, 
41)1, 57 P.2d 726.

100-3-20. Right to Convey Appropriated W aters Into Natural Streams 
and to Impound.

Upon application in writing and approval of the state engineer, any 
appropriated water may for the purpose of preventing waste and facili
tating distribution be turned from the channel of any stream or any 
lake or other body of water, into the channel of any natural stream 
or natural body of water or into a reservoir constructed across the 
bed of any natural stream, and commingled with its waters, and a like 
quantity less the quantity lost by evaporation and seepage may be taken 
out, either above or below the point where emptied into the stream, 
body of water or reservoir, but in so doing the original water in such
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stream, body of water, or reservoir must not be deteriorated in quality 
or diminished in quantity for the purpose used, and the additional water 
turned in shall bear its share of the expense of maintenance of such 
reservoir and an equitable proportion of the cost of the reservoir site 
and its construction. Any person having stored his appropriated water 
in a reservoir for a beneficial purpose shall be permitted to withdraw 
the same at such times and in such quantities as his necessities may re
quire; provided, such withdrawal does not interfere with the rights of 
others. (L. 21. p. 189. § 9 .)
History.

As amended by I.. ,'17. ch. l.'tO, off. Mur. 
19. And ch. i : i l ,  off. Mar. 2 3 ; L. 39, ch. 
t i l ,  eff. Mur. 20, making m aterial 
changes in text und lidding proviso.

This section has been in force in this 
state since 1397, Laws 1897. p. 220 
(United S tates v. Caldwell. 04 U. 490. 
497, 231 P. 43 4 ). und is Comp. L aws 
1907, § 1288x25.

1. When exchange of waters allowable. 
W ater may be diverted by a subse

quent Appropriutor from n stream , anil 
w ater from the same stream  or unother 
stream , if equal in quantity and quulity, 
may lie returned into the stream  or intu 
the ditch or canul of the prior nppro- 
priulor, if  th at is done ut u point where 
the prior appropriutor can make full 
use of the w ater without in jury or dam
age to him. United States v. Caldwell. 
Ii4 U. 499, 231 P. 434. (Kim ball, J . ,  dis
senting.) 2

2. Denial o f application.
An application to exchange under this 

section is properly denied, where there

is a (hiding llnil w ater proposed to lie 
turned into creek l>y applicant is in
ferior in quality to “original" wuter. 
und Unit commingling of such waters 
would render the entire stream below 
point o f commingling unfit for domestic 
und culinary uses. I t  is a condition of 
such exchange under this section that 
waters of original stream  he not ‘‘de
teriorated in quality." L illie  Cot ter.- 
wood Wuter Co. v. Kimball. 79 U. 243, 
252, 2K1I P. 119

■1. Contempt.
Under the terms of the former section 

it was held that a person wus not guilty 
of contempt, under the circumstances, 
for commingling waters in disola-diencc 
of a court decree, where he acted in good 
faith nnd under claim o f right. Spanish 
Fork City v. Spanish Fork E ast Bench 
Irrigation & Mining Co,, 4G U. 487, 151 
P. 46, applying Comp. Laws 1907, 
S 1288x25, as amended hy Laws 19U , 
Ch. 43, p. GO.

100-3-21. Priorities Between Appropriators.
A ppropriates shall have priority among themselves according to the 

dates of their respective appropriations, so that each appropriator shall 
be entitled to receive his whole supply before any subsequent appropria
tor shall have any right; im>ridr<l, in times of scarcity, while priority of 
appropriation shall give the better right as between those using water 
for the same purpose, the use for domestic purposes, without unneces
sary waste, shall have preference over use for all other purposes, and 
use for agricultural purposes shall have preference over use for any 
other purpose except domestic use. (L. 19, p. 177, § 10.)
History.

Thin section wus Comp, l.uwa 1HU7. 
$ 1288x27, hut the proviso of present 
section differs m aterially from  tne pro
viso of former section. In other respects, 
however, the two sections are  identical.

Under form er statute, first appre- 
priator of any unused or unappro
priated waters of public stream s of Utah 
linn better right than anv subsequent 
appropriator. Brady v. Mctinnagle, 57 
l\ 424, 195 P. 188.

1. I’rioritisM in general.
In action hy mining company to quiet 

title to underground w ster (lowing from 
its mine tunnel, where defendants appro
priated water from springs and stream s 
before mining company's lands were seg
regated from public domain, mining 
company's use of such water held sub
ordinate rather than superior to use of 
prior apprnpm tnrs. Silver King Consol. 
Min. Co. v. Sutton, Hfi U. 297. 3it P.2d 
G82. ( Mnffut, J . .  dissenting.)
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2. E xtraterrito ria l extent.
The doctrine o f prior appropriation 

applies to in terstate stream  if  all stoics 
in 'which appropriations ure involved 
recognise doctrine. Albion-Idahn Lund 
Co. v. N a f Irr. Co., 97 F.2d 4119.

3. Conditions precedent.
This section presupposes that there 

has been an Actual diversion o f the 
w ater from  its  natural channel. If  
claim ant made no diversion for watering 
livestock, he Acquires no priority over 
right o f city  to use the w ater for culi
nary and domestic purposes, but would 
be subordinate to  prior appropriation 1<y 
city. Bountiful City v. Do Luca, 77 
U. 107, 1X9, 292 P . 194, 72 A. L. R. 657.

Application under 100-3-2  provides 
exclusive method of acquiring water 
rights, and npplicunt. provided benefi
cial use follows, has priority over 
another who actually diverted w ater to 
beneAcial use prior thereto but made no 
application under th is chapter. De
seret Live Stock Co. v. Hooppiania, 66 
U. 25, 239 P. 479.

Actual diversion of w ater snd appli
cation of it  to beneficial use gave nppro- 
prietor superior right as against right 
sought to  be acquired based upon an 
application filed in state  engineer’s  office 
subsequent to application o f water lo 
beneficial use by an actual appropriation 
and user. Wrnthnil v. Johnson, 86 l ’ . 
60, 40 P,2d 755. In action to determine 
conflicting claim s to ubo of certain 
waters, court erred in not admitting 
proof by defendant th a t he filed applica
tion in accordance with th is section. 
Robinson v. Schoenfcld, 02 U. 233, 218 
P. 1041.

In action to determine water rights, 
prior appropriators o f w ater for irriga
tion purposes could not legally establish 
a prior righ t to use o f w ater for such 
purpose by m erely flooding their lands 
and by perm itting it to gather into pools 
on surface or raisin g w ater level under
neath surface in hope of obtaining suffi
cient m oisture to raise crops in follow
ing summer, since such use of w ater was 
too wasteful to he tolerated, and hence, 
in determining amount of w ater to which 
appropriator was entitled, its claim in 
th at regard was disallowed. Hardy v, 
Beaver County Ir r . Co., 65 U. 29, 234 
P. 624. 4

4. Measure snd extent of priority.
The rights o f  prior appropriator are

measured and limited by extent o f his 
appropriation and application to benc- 
fteial use, and i f  he diverts more water 
than he is entitled to, he must return 
such surplus to stream  for use of subse
quent appropriators. Gunnison Ir r . Co. 
v. Gunnison Highland Canal Co., 52 U. 
347, 174 P . 862.

Purpose of statutes relating to water 
appropriation and its use is clearly to 
the effect th at a prior appropriator may 
not prevent a subsequent appropriator 
from interfering with the prior apnro- 
priator's means and method of di
verting ami applying water if  such 
interference is necessary in order to 
make larger and more beneficial use of 
waters of the stnte, and if  it  can lie 
done without m aterial in jury to rights 
o f prior appropriator, subsequent appro
priator will be permitted to apply water 
to bring about largest beneficial use. 
United States v. Caldwell, 64 U . 490, 231 
P. 434. (Kim ball, J . ,  dissenting.)

An appropriation of water is limited 
by time as well as by am ount; an appro- 
priutor's right is limited hy quantity of 
w ater which he has beneficially used and 
seasonal period during which he has 
used it. Hardv v. Beaver County Irr. 
Co., 66 U. 28, 234 P. 524.

At such times us a prior appropriator 
is not using the water under nis appro
priation for a beneficial purpose, such 
w aters are considered and treated, under 
the doctrine o f appropriation, as un
appropriated public waters, and for such 
periods of time are aubject to appro
priation and use by others. Falkcnbcrg 
v. Neff, 72 U. 258, 269 P. 1008.

While ordinarily prior appropriator 
has paramount right to divert water 
from stream and junior appropriator 
may not divert water unless w aters flow
ing in stream are in excess of amount 
which prior appropriator hus right to 
divert, if , due to seepage, evaporation, 
and channel absorption or other physical 
conditions beyond control o f appro
p r ia te s , the water flowing in Btreuin 
will not reach diversion point o f prior 
appropriator in sufficient quantity fol
ium to apply it to beneficial use, then 
junior appropriator, whose diversion 
point is higher on stream , may divert 
the water. Albion-Idahn Land Co. v. 
Nitf Ir r . Co., 97 F.2d 439.

Where, due to seepage, evaporation, 
nnd channel absorption, water flowing 
in streum, when average flow was below 
niinimums fixed by decree, would not 
reach users in lower division in suffi
cient quontities to afford practical head 
for irrigation, trial court properly 
awarded waters to upper division during 
times the flow a t the gauging station 
was below such minimums, even if  it  be 
assumed th at rights of users in upper 
division were junior in right to  those in 
lower division. Albjon-Idaho Land Co. 
v. N af Irr. Co., 97 F.2d 430.

5. T itle  and rights of prior appro-

Prior appropriator o f w ater does not 
acquire title thereto but merely obtains 
right to use of a  specific quantity of
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w ater from a certain stream  upon con* 
ilition th at the w ater shall be used for 
h benchcinl purpose. United S ta le s  v. 
Caldwell, 64 U. 490, 231 V. 4:14. (Kini- 
Imll, .1,. dissenting.)

6. Percolating waters.
Under form er statute, person appro

priating w ater on public domain by 
means of well sunk in ground is entitled 
to use same as against subsequent 
patentee of land, nnd that, too, where 
it is water percolating into well as con
tradistinguished from w ater flowing in 
well-detincd channels. Stonkey v. Green,
S3 u. 311. 178 p. ear,.
7. Developed water.

Whoever claim s th at he has developed 
water in close proximity to the source 
of a stream , previously appropriated by 
others, is charged with the burden of 
proving th a t his olleged development of 
w ater does not in terfere with the wuters 
theretofore developed. Peterson v. 
Wood. 71 U. 77, 262 P. 828.

8. Procedure.
The share and interest o f each claim

ant ns ascertained by the evidence should 
ho declared and settled, in a suit over 
contested w ater rights und appropria
tions of w ater for useful purposes.

Nephi Irr. Co. v. Jenkins, 8  U. 369, 31 
P. 98fl.

In action to ad judicate rights of 
appropriators from stream , held prior 
uppropriator could not he compelled to 
submit its reservoir to common storage 
of its own and subsequent appropriator's 
waters, and if  no agreement could be 
reached, only other alternative was ac
tion to condemn under 104-61-1 , pro
viding th at right o f em inent domain 
niuy be exercised in behnlf of use of 
reservoirs for irrigatin g  purposes. 
Gunnison Ir r . Co. v. Gunnison Highland 
Canal Co.. 52 U. 347, 174 P. 862.

It is nn elem entary doctrine in this 
state th at where there is more than one 
appropriator on any stream , measure
ments und apportionments of water 
must lie under control and direction of 
disinterested person as state  engineer 
who ia always under continuing ju ris 
diction of the court. United S tates v. 
Caldwell, 64 U. 490. 603, 231 P . 434. 
(Kim ball, J . ,  dissenting.)

A. L . H. notes.
Appropriation of w ater as creating 

right, as against subsequent appro
priated  to continue method or means 
of diversion, 121 A. L. R. 1044; priority 
ns lietween contract holders under Carey 
Act project, 26 A. L . R. 296.

100-3-22. Underground Water— Report of Well and Tunnel Drillers—  
Failure to Comply— Penalty.

Any person, firm, copartnership, association or corporation boring or 
digging wells or tunnels for the purpose of appropriating or using 
unappropriated underground waters shall, within thirty days after the 
completion or abandonment of such work, report to the state engineer 
the data relating to each well or tunnel drilled. The report shall be 
made on forms furnished by the state engineer and shall contain such 
information as he may require, including but not limited to the follow
ing:

The name and postoffice address of the driller and the owner of well 
or tunnel; the number of the approved application to appropriate water 
under which work was prosecuted; the location of well or tunnel and 
the size and kind of casing used therein; the depth and log of well or 
tunnel; the dnte on which well or tunnel came into production; tempera
ture and quantity of water issuing, drawn or pumped therefrom, and 
the location of water bearing strata.

Failure to comply with the provisions of this section shall constitute 
a misdemeanor.

Mintary.
Attend by L. 36. ch. 106, off. Mar. 22, 

which contained u section 3 which made 
an appropriation to pay the expenses of 
adm inistering such act ns i t  npplied to 
underground waters.

1. Percolating waters.
2. —  ownership.

In absence of valid claim  by either 
prior appropriator under federal or 
state law or owner of ad jacent land 
claiming right hy virtue of any common
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or correlative interest, percolating 
widen* intercepted and brought to sur
face by owner o f  freehold are property 
of such landowner, who may use such 
waters us he sees fit even to the taking 
of them away fo r  use elsewhere. Silver 
King Consol. Min. Co. v. Sutton, 85 U. 
î»7. TO P.2d 682.

In action by m ining company to quiet 
title to underground flowing from its 
mine tunnel, where defendants appro
priated w ater from  springs and stream s 
licforc mining company’s lands were 
segregated from public domain, mining 
company's use o f  such w ater held sub
ordinate rather than superior to use of 
prior a p p rop ria tes. Silver King Consol. 
Min. Co. v. Sullun. 85 U. 287, 58 P.2.1 
682. ( Motfut. dissenting.!

1. — diversion of.
Where percolating waters are in ter

cepted and collected by landowner, they 
may not be diverted nwny from land 
where found to l>e used elsewhere if  by 
so doing sources of supply of natural 
springs and stream s, waters of which 
have boon appropriated by prior nppro- 
prialors when lands in nr through which 
they percolate were public lands at

time o f appropriation, are diminished or 
depicted or otherwise adversely affected 
by such diversion. Silver K in g Consol. 
Min. Co. v. Sutton, 85 1'. 287. TO P.2.1

I. Hurdrn of proof.
Where one claim s he has developed 

w ater by means of tunnels or otner 
underground works in close proximity to 
source of Btream or spring, w aters of 
which hnve been previously appropriated 
by others, he is charged with burden of 
proving th at his claimed development of 
vvuter docs not in terfere with waters 
theretofore appropriated; burden is on 
such person to show by satisfactory 
proof th at water so intercepted and tu 
la- diverted is in fact developed water, 
which would not, but for such intercep
tion, have supplied sources of such prior 
appropriatin'*. Silver King Consol. Min. 
Co. v. Sutton, 85 tJ. 287, 58 P.2d 682.

A. I.. It. notes.
Constitutionality of statute lim iting or 

controlling exploitation or waste of sub
terranean waters. 78 A. I,. R. 842; 
subterranean and percoluling w aters; 
springs; wells. 108 A. I., 15. 585.

100-3—211. Id. Replacement of Water.
In all cases of a|>|>roprialiori of underground wulcr the right of re

placement is hereby granted to tiny junior appropriate!* whose appro
priation may diminish the quantity or injuriously affect the quality of 
appropriated underground water in which the right to the use thereof 
has been established as provided by law. No replacement may be made 
until application in writing has been made to and approved by the state 
engineer. In all cases replacement shall be at the sole cost and expense 
of the applicant and subject to such rules and regulations as the state 
engineer may prescribe. The right of eminent domain is hereby 
granted to any applicant for the purpose of replacement as provided 
herein.
History- an appropriation to puy the expenses of

Added by L. 55, oil, 105. off. Mur. 22. adm inistering such a r t as it applied tn 
which contained a section 5 which made underground waters.

100-3-24. Definitions.
The words and phrases of this act shall, unless inconsistent with the 

context, be defined as follows:
"W ell” means an excavation or opening into the ground made by dig

ging, boring, drilling, jetting or driving, or any other artificial method 
for obtaining t nderground water.

"Well drilling” means the act of constructing, repairing or deepening 
a well, which shall include all work incidental thereto.

"Well driller’' means any person, firm, copartnership, association or 
corporation, who shall drill a well or wells for compensation or other
wise, upon the land of the driller, or upon other land, 
lilsinry.

Added by L. 57 , ch. 130, eff. Mar. 18.



100-3-25. Well*— Permit to Drill— Bond for Compliance with Law.
Kvery person, firm, copartnership, association or corporation drilling 

a well or wells in the state of Utah shall. In-fore the first day of May, 
1937, and thereafter annually, make application to the state engineer 
for a permit to drill such well or wells. The application shall be in a 
form to be prescribed by the state engineer. All permits shall expire on 
the thirty-first day of December following the issuance thereof and shall 
not be transferable. The state engineer is Authorized and directed to 
prepare and keep on file in his office rules and regulations for well 
drilling.

No person, firm, copartnership, association or corporation shall drill 
a well or wells in this state without having first obtained an annual 
permit therefor as provided in this section and without having first filed 
with the state engineer a bond in the penal sum of $500, conditioned 
upon the proper compliance with the provisions of this section and the 
rules and regulations promulgated pursuant thereto. Such bond shall 
be made payable to the state of Utah uiul shall be approved by the state 
engineer. Well drillers arc required to comply with the rules and regu
lations to be promulgated by the state engineer and if the stute engineer 
determines, after an investigation and after a hearing upon at least 10 
days’ notice to the permittee, by registered mail. Unit such permittee has 
failed to comply with such rules and regulations, I he slate engineer may 
revoke I he permit. The state engineer mav refuse to issue a permit to 
a well driller if it appears that (here has been a violation of the rules 
anil regulations or a failure to comply with Section 100-3-22. The or
der of the state engineer revoking a permit or refusing to issue a permit 
shall be final unless an action to review his decision is filed within the 
time and in the manner provided by Section 100-3-ld.
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History. A. I.. t(. nolc-s.
Added by 1

Inserting d .u 
Jim- ..r scroll.

.. :i", rh. t:m, 
1.. 41, rh. :m, 
jsr  a fter "see 
1 paragraph i

rir. Mar. 1!);
. off. May i:i.
tion" in third 
r.f tost.

Constitutionality of statute limiting or 
controlling exploitation or waste of sub
terranean waters, 7S A. L. R. 842; 
Mibterrunran and percolating w ater*; 
springs; wells, 10!) A. I.. H. WB.

1 0 0 - 3 - 2 6 . Id. Violations— Penally
Any person, firm, copartnership, association or corporation drilling a 

well or wells in the state of Utah or who advertises or holds himself or 
itself out us a well driller, or who follows such business without first 
having obtained a permit as provided by this act or who drills a well or 
wells after revocation or expiration of his permit theretofore issued, or 
who drills a well or wells in violation of the rules and regulations shall 
be guilty of a misdemeanor and upon conviction thereof shall be pun
ished by a fine of not less than $10 or more than $299, or by imprison
ment in the county ja il of not less than ten days, or by fine and 
imprisonment. Each day that violation continues shall constitute a 
separate offense.
History.

Added by L. :I7, eh. 1110, off. Mur. 1M.

100-3-27. Requests for Segregation of Pending Applications.
Upon request in writing and approval by the state engineer, applica

tions to appropriate or to permanently change the point of diversion,
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place or purpose of use of water may be divided or segregated into two 
or more separate parts; provided such request shall be made upon 
blanks to be furnished by the state engineer and shall include the serial 
number of the application to be segregated, the name, postoffice address 
of the owner of the application, a statement of the nature of the pro
posed division or segregation, the reasons therefor, and such other in
formation as the state engineer may require.

Action taken by the state engineer on applications for appropriation 
or permanent change prior to segregation, shall be applicable in all 
respects to the segregated parts thereof. Upon segregation the original 
and each segregated part shall be treated as separate applications, 
The approval of a request for segregation shall not confirm the validity 
or good standing of the segregated application or extend the time for 
the construction of works. Action of the state engineer upon requests 
for segregation taken prior to the effective date of this act is upproved 
and confirmed.

Requests for segregation shall be rejected if  the approval thereof 
would impair rights or would prove detrimental to the public welfare, 
History.

Added by L. 39, ch. I l l ,  eff. Mar. 20.

CHAPTER 4

DETERMINATION OF WATER RIGHTS *

100-4-1 . By Engineer on Petition of 
Users.

100-4-2 . Interstate Stream s.
100-4-3 . Determination by Action—  

Notice to Claimants— Du
ties  of Engineer.

100-4-4 . Id. Service of Notice.
100-4-5 . Id. Statements by Claim

ants.
100-4-6 . Id. In Case of Use for I r r i

gation.
100-4-7 . Id. In Case o f  Use for 

Power Purposes.
100 4 8. Id. In Case of Use for Min

ing or Milling.
100-4-9 . Id. Failure to File S ta te 

ment— Relief.
100-4-10 . Id. Amendment of Plead

ings— Extensions of Time.
100-4-11 . Id. Report and Recommen

dation by Engineer to 
Court.

100-4-12. Id. Judgm ent— In Absence 
o f Content.

100-4-13. Id. In Cnee of Contest—  
Notice of Hearing.

100-4-14. Id. Pleadings— E xp ert As
sistance for Court.

100-4-15. Id. Judgm ent A fter H ear
ing.

100-4-10. Id. Appeals.
100-4-17. CcrtiHed Copy o f Final 

Judgm ent— Filing.
100-4-18. General Determination in 

Court's Discretion— State 
to Be Made a Party.

100-4-19. Re-determination —  Bond of 
Applicant.

100-4-20. Assessment and Collection of 
Costs Determination — 
Use of Proceeds.

* General comment. There is an apparent incongruity in some of the sections of 
this statute. Huntsville Ir r . Ass’n v. D istrict Court of W eber County, 72 U. 431, 
442, 270 P. 1000.

Procedure In general. Fam iliar rules o f practice and procedure by which courts 
are guided in ordinary lawsuits do not apply to actions involving determination 
of w ater rights, since legislature has luid down other rules relative to such subject. 
Mammoth Canal A Irrigation  Co. v. Burton, 70 U. 230, 259 P . 40H.

Statutory general procedure is not intended as remedy for wrong to an individual, 
or to protect the individual against adverse interests; the statutory general ad-
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judication in remedial for multifarious suits and conflicting interests among w ater 
users o f a particular system. Spanish Fork W est Field Ir r . Co. v. D istrict Court 
of Sa lt Lake County, DP U. 658, 110 P.2d 044. (Truem an, D. J . ,  dissenting.)

100-4-1. By Engineer on Petition of Users.
Upon a verified petition to the state engineer, signed by five or more 

or a majority of water users upon any stream or water source, request
ing the investigation of the relative rights of the various claimants to 
the waters of such stream or water source, it shall be the duty of the 
state engineer, if  upon such investigation he finds the facts and condi
tions are such as to justify a determination of said rights, to file in the 
district court an action to determine the various rights. In any suit 
involving water rights the court may order an investigation and survey 
by the state engineer of all the water rights on the source or system 
involved. (L/19, p. 177, § 2 0 ; Code Report.)
1. Validity.

This legislation is constitutional. 
Huntsville Ir r . Aas’n v. District Court 
of Weber County. 72 U. 431, 270 P. 
1090, following Eden Irr. Co. v. District 
Court of W eber County, Cl U. 103, 211 
P. 967.

Provisions of form er act (Laws 1919, 
Ch. G7) were not subject to objection 
that act permitted unreasonable inter
ference with vested rights in th a t engi
neer or other persons could institute 
action for determination of water rights 
and in doing so could make all those who 
look water from the body of water, in
cluding those with adjudicated rights, 
parties defendant, thus requiring them 
to relitigate adjudicated rights, since 
state in its  governmental capacity has 
right to regulate, within reasonable 
Imunds, the use of w ater, although the 
right to the use may have been ad
judicated. Eden Ir r. Co. v. District 
Court of W eber County, 61 U. 103, 211 
P. 967.

2. Words and phrases defined.
The fa c t th at the term “relative 

rights" appears nowhere in this chapter 
except in this section does not prevent 
determination under 100-4-3  e t seq. o f 
w ater rights among claim ants and users 
ns well as  between them and the state. 
"R ights” of party mean his rights as 
against every other party to the action. 
Huntsville Irr. A ss’n v. District Court 
of Wcher County, 72 U. 431, 270 P. 
1090, following Sm ith v. D istrict Court 
of Second Judicial D istrict in and for 
Morgan County, 09 U. 493, 260 P. 639. 3

3. Nature and purpose o f action.
The purposes of an action to deter

mine rights to the use o f water, and the 
legal principles by which it is controlled, 
arc the same as in an action to deter
mine title to  real estate. The difference 
in the nature of the subject m atter, and

the fact th a t two or more persons may 
have the legal right to use parts o f the 
same wuter source, or even identical 
w ater, need not confuse the legal aspect 
o f the m atter. The right to  use a  defi
nite quantity o f h particular source is 
ju s t  as specific a  thing, in  legal contem
plation, a s  an estate in land, and the 
title  to one is quieted in precisely the 
same manner as the other. Logan, 
Hyde Park & Smithfield Canal Co. v. 
Logan C ity, 72 U. 221, 228, 269 P . 776.

4. Exclusiveness of statutory remedy.
5. —  private suits.

Statutory general procedure is not in
tended as remedy for wrong to an in
dividual, or to protect the individual 
against adverse interests; the statutory 
general adjudication is remedial for 
m ultifarious suits and conflicting in
terests among w ater users of a  partic
ular system. Spanish Fork West 
Field Ir r . Co. v. D istrict Court o f Salt 
Lake County, 99 U. 668, 110 P.2d 344. 
(Truem an. 1). J . ,  dissenting.)

Statutory general adjudication of 
w ater rights of any w ater system must 
proceed according to statute, but not all 
w ater suits m ust proceed as general ad
judications, as statutes recognize that 
“ private su its" do exist and may proceed 
without being forced through general 
statutory adjudication procedure. Span
ish Fork West Field Irr, Co. v. District 
Court o f  Sa lt Lake Countv, 99 U. 668, 
110 P.2d 344. (Trueman, b . J . ,  dissent
ing.)

Action by c ity  against more than 2,000 
claim ants to determine w ater rights of 
the respective parties and to secure a 
general adjudication thereof constituted 
a "p rivate su it” under the statute, as 
an individual is without right to in
stitu te general statutory adjudication 
proceedings, and fact th a t there were 
allegations form ing background for both 
private and general suit was im material.
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Spanish Fork West Field Ir r . Co. v.
D istrict Court o f Suit Lake County, 99 
1.'. SSK. IK) J',2.1 341. (Trueman. D. .T„ 
dissenting.)

6. — quieting title.
Suit to quiet title to wuU'r rights for 

irrigation purposes is in the nature of 
nn action to quiet title to real estate.
Hammond v. Johnson, 04 U. 20, 66 P.2d 
H!>4.

Prior nppropriator may bring action 
to quiet title to use of all the waters of 
n stream , nnd rnurt mny determine 
m bie feet o f water per second plaintiff 
is entitled to. Lawson v. MeRride, 71 
1 '. 23!>, 201 I'. 72".

100-4-2. Interstate Streams.
For the purpose of cooperating with the state engineers of adjoining 

states in the determination and administration of rights to interstate 
waters and for such other purposes as he may deem expedient, the state 
engineer with the written consent of the governor is authorized to ini
tiate and to join in suits for the adjudication of such rights in the 
federal courts and in the courts of other states without requiring a peti
tion of water users as provided h.v section 100-4-1. The state engineer 
with tiie written consent of the governor may also commence, prosecute 
and defend suits to adjudicate interstate waters on behalf of this state 
or its citizens in the courts of other slates, in federal courts, and in the 
supreme court of the United States. (( ’ode Report.)
History. A. I.. It. notes.

As amended by L. .’15, ch. K)t>, off. Mar. Constitutionality, construction, and 
22, nnd cb. 107, eg. Mar. 21 : L. 117, ch. application of compacts and statutes in- 
130, eff. Mnr. t!>: L. 41, 1st Spec. Scss., voicing eo-operntion between sln tcs in 
ch. 40, eff. Ju ly  I, making m aterial m atter of water rights, 134 A. L. R. 
changes in text und adding last sentence. 1112. I Its .

100-1—1. Determination hv Action— Notice to Claimants— Duties of 
Engineer.

Upon the filing of any action for the determination of water rights 
the clerk of the district court shall notify the state engineer that such 
has been filed. Whereupon the state engineer shall, as expeditiously as 
possible prepare and file with the court a statement giving the names 
and addresses of all the claimants to the use of water from the river 
system or water source involved in such action, so far as the said claim
ants are known; and to this end the clerk of the court shall publish, once 
a week for two consecutive weeks in u newspaper designated by the 
court as most likely to give notice to such claimants, a notice setting 
forth that such an action has been filed, naming or describing the river 
system or water source involved and requiring claimants to the use of 
water therefrom to notify the state engineer of their names nnd ad
dresses for the purposes hereinafter set forth. When such statement 
shall have been filed or when the clerk of the court shall have ascertained 
as nearly as may be the names of all claimants, he shall within fifteen 
days prepare a notice setting forth the date when the state engineer 
will begin the survey of the system or water source and the ditches, 
canals, wells, tunnels or other works diverting water therefrom, or the

7. Jurisdiction and venue.
Action to recover proportionate share 

of upkeep of irrigation system under 
100-1-9 in not nn action involving w ater 
right!) so ns to defeat jurisdiction of 
cilv court. Thomas v. District Court of 
Jinx Kldcr County. 6(1 U. 300, 242 P. 348.

H. 1'arliea.
The public, by its authorized officers, 

is the only party which may instituU' 
general adjudication proceedings. Span
ish Fork West Field Ir r . Co, v. District 
Court o f Salt Lake County, 99 U. 668, 
111) P.2.1 314. (Trncrnnn. D. dissent
ing.)
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fact that such survey has already been completed, aa the case may be, 
nnd shall give notice that such claimants must within sixty days after 
the service of such notice Hie a written statement with the clerk of the 
court, setting forth their respective claims to the use of such water. 
Where such a suit shall have been Hied prior tu the enactment hereof, 
it shall be the duty of the state engineer upon receiving notice thereof 
to examine the records of his office with respect to the water system 
or water source involved, and if they are incomplete, to make such 
Field investigations and surveys as may be necessary for the preparation 
of the report required by section 100-4-11, and the court shall proceed 
to determine the water rights involved in the manner provided by this 
chapter and not otherwise. (L. If), p. 177, § 22.)
History.

As ......... . by I,. :!G. til. 105, eg. Mill'.
22; 2H. ch. 112, elf. May 9, making no
m aterial change in text.

H istory of section reviewed. Spanish 
Folk West Field In*. Co. v. District 
Court of S a il Lake County, 119 U, 627, 
104 P.2d 26.1, rehearing denied 00 U, 
558, 110 P.2d 244. (Trueman. 1). .1.. and 
Wolfe, J „  dissenting in pari.)

I. Purpose und object of statute.
StuUilc was intended lo prevent 

l>iecemeul liligutioii in determination of 
wnler rights und lo provide means of 
determining ull rights in one action, ns 
only elfeetuul method of preventing 
multiplicity of suits. Smith v. District 
t'ou rt of Second Judicial District in nnd 
for Morgan County, til) U. 402, 25(1 I*.

2. Kzclusiioiieas of remedy.
Although a purpose o f statute is lo 

prevent multiplicity of suits in deter
mination o f wuter rights, notion involv
ing not only rights, but asking damages 
Hnit other relief us between purties, is 
not within terms o f statute ; und such 
notion may he maintained notwithstand
ing prior commencement of action to 
determine w ater ligh ts hereunder, since 
notions were not same, later action being 
broader in scope thun that authorized 
hereunder. Smith v. District Court of 
Second Judiciul District in nnd for 
Morgan County, OH U. 4!>1, 260 P. 
52!i.

S tatutory general adjudication of 
w ater rights of any w ater system must 
proceed according to statute, hut not all 
wuter suits must proceed as general ad
judications, as xlulutcs recognize that 
"private su its" do ex ist and may proceed 
without being forced through general 
statutory adjudication procedure. Span
ish Fork West Field Irr. Co. v, District 
Court of Sa lt l.oke Countv, Hi) U. 568, 
111) p.2d 141. (Trueman, i> I ,  dis

Actum by city uguinst more llum 
2,001) claim ants to determine water 
rights of the respective parties and to

secure a gciu-rul adjudication thereof 
constituted a “private su it” under the 
statute, as un individual is without right 
to institute generul statutory adjudica
tion proceedings, and fact th at there 
were allegations forming background 
for both private und general su it was 
im material. Spanish Fork W est Field 
Ir r. Co. v. D istrict Court o f S a lt Lake 
County. Hi) V. 56H, 110 P.2d .144. (T ru e
man. II. .1.. dissenting.)

2. Jurisdiction and venue.
District court hud jurisdiction lo  pro

ceed in determine water rights us pro
vided by this section, anti l ‘j:i'.l 
aniciHlmenl a lie ring procedure was 
nppliculdc to suit commenced prior 
thereto, as parties hud no vested right 
in procedure. Spanish Fork W est Field 
Irr. Co. v. D istrict Court o f S a lt Lake 
County, Hi) U. 627, 104 P.2d 26.1 (M of
fa t. C. J . ,  and Larson. J . .  dissenting), 
rehearing denied 90 U. 668, 110 P.2d 
244. (Trueman, D, J ., and W olfe, J„  
dissenting in p art).

The public, by its authorized officers, 
is the only party which may institute 
general adjudication proceedings. Span
ish Fork W est Field Irr. Co. v. District 
Court o f Sa lt Luke Counlv. HH l ' .  558, 
III) IV2.I 244. (Trueman, it. .1.. dissent
ing.)

5. W rilleu statement.
Under this section a claim ant is not 

limited merely to protesting against the 
proposed determination of the sta te  en
gineer; he may flic with clerk a written 
statement of his claim lo the use of the 
water. Huntsville Irr. Ass'n v. D istrict 
Court o f Welier County, 72 U. 421, 270 
P. 1000.

6. Judgment of determination.
Under this section, rights to th e use 

hi water may lie determined not only as 
lietween and among the claim ants nnd 
users on one side nnd the S ta te  o f  Utah 
on the other, but also as between and 
among the claim ants and users thereof.
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The statute clearly contemplates that Summit Spring, where all parties sought 
the individual rights o f each claim ant determination o f spring rights, no useful 
shall be adjusted and adjudicated, purpose would be served in compelling 
Huntsville Irr, Ass’n v. D istrict Court retrial thereof, and variance with re- 
of Weber County. 72 II. 431, 270 P. sncct to whether spring was port of 
1000. river water system was not objected to,

In action to quiet title  to w ater rights St. (Jcorge & Washington Canal Co. v. 
in Virgin River w ater system, court did Hurricane Canal Co., 03 U. 202, 72 P.2d 
not err in also determining rights to 042.

100-4-4. Id. Service of Notice.
Such notice requiring each claimant to hie such statement shall serve 

as a summons in such action, and shall be served as a summons issued 
out of the district court, personally upon each known claimant, and shall 
also be published five times, once each week for five successive weeks, 
in a newspaper or newspapers designated by the* judge of the court as 
most likely to give notice to the persons served. The clerk of the court 
shall, on or before the date of first publication, also mail, by registered 
letter to each of the claimants that arc known, a copy of said notice, 
and a blank form on which the claimant shall present in writing, as 
provided in the next succeeding section, all the particulars relating to 
the appropriation of the water of said river system or water source to 
which he lays claim. The service of notice is complete when personal 
service is had, or when it is not had, on the expiration of the thirtieth 
day after the first publication of such notice. (L. 19, p. 177, § 23.)
CroMH-referencen. of notice held to comply with due process

Summons out o f district court, 104-5. clause o f Constitution. Eden Ir r. Co. v. 
District Court of W eber County, 81 U.

I. Validity. 103, 211 P. 957.
Provision of form er net (Laws 1010,

Ch. 07, § 2 3 )  with reference to service

100-1-5. Id. Statements by Claimants.
Each person claiming a right to use any water of such river system or 

water source shall, within sixty days after the completed service of 
the notice mentioned in the preceding section, file in the office of the 
clerk of the district court a statement in writing which shall be signed 
and verified by the oath of the claimant, and shall include ns near as 
may be the following: The name and postoffiee address of the person 
making the claim: the nature of the use on which the claim of ap
propriation is based; the flow of water used in cubic feet per second 
or the quantity of water stored in acre feet and the time during which 
it has been used each year; the name of the stream or other source 
from which the water is diverted, the point on such stream or source 
where the water is diverted, and the nature of the diverting works; 
the date when the first work for diverting the water was begun, and 
the nature of such work; the date when the water was first used, the 
flow in cubic feet per second or the quantity of water stored in acre feet, 
and the time during which the water was used the first year; and 
the place and manner of present use; and such other facts as will clearly 
define the extent and nature of the appropriation claimed, or as may 
be required by the blank form which shall be furnished by the state 
engineer under the direction of the court. (L. 19, p. 177, §24.)
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History.
As nmemied by I,. :t5, ch. 105, off. Mar. 

22, milking no m aterial change in text.

I. Pleading*! and proof.
A claim ant, by filing bis petition, 

thereby confers jurisdiction on tne court 
to determine the nature and extent of

his rights. Garrison v. Davis, 68 U. 
1168. 309, 64 P.2d 430.

Claim ants, in actions to determine 
w ater rights, must prove extent and 
amount of their appropriations with 
definiteness and certainty. Hardy v. 
Heaver County Irr. Co., 66 U. 28, 234 
P. 624.

100-4-6. Id. In Case of Use for Irrigation.
I f the water claimed to have been appropriated is used for irrigation, 

the statement shall show, in addition to the facts required by section
100-4-5, as nearly as possible the area of land irrigated the first year 
and each subsequent year ; the total area irrigated at the time of filing 
and its location in each section, township and range wherein it is situ
ated; the character and depth of the soil, the kind of crops raised and 
the maximum and minimum acreage irrigated during the total period of 
use. (L. 19, p. 177, §25 .)
1. Priorities.

In action to determine water rights, 
prior uppropriutnrs of water for irriga
tion purposes could not legally establish 
u prim- right to use of w ater for such 
purpose by merely Hooding their lands 
and by permitting it to gather into pools 
on surface o r  raising water level undcr- 
nculh surface in hope o f ohtnining suffi

cient moisture to raise crops in follow
ing summer, since such use of w ater was 
too wasteful to be tolerated, and hence, 
in determining amount of w ater to 
which uppropriator was entitled, its 
claim in th at regard was disallowed. 
Hardy v. Hoover County Irr. Co., 65 U. 
28, 234 P. 524.

100-1-7. Id. In Case of Use for Power Purposes.
If the water claimed to have been appropriated is used for developing 

power, the statement shall show, in addition to the facts required by 
section 100-4-5, the number, size and kind of water wheels employed; 
the head under which each wheel is operated; the amount of power 
produced, and the purposes for which and the places where it is used; 
and the point where the water is returned to the natural stream or 
source. <L. 19, p. 177, § 26.)

100_4- 8 . Id. In Case of Use for Mining or Milling.
I f the water claimed to have been appropriated is used for milling or 

mining, the statement shall show, in addition to the facts required by 
section 1 0 0 4 -5 , the name of the mill and its location, or the name of 
the mine and the mining district in which it is situated; the nature of 
the material milled or mined, and the point where the water is returned 
to the nutural stream or source. (L. 19, p. 177, § 27.)

100-1-9. Id. Failure to File Statement—Relief.
The filing of each statement by a claimant shall be considered notice 

to all persons of the claim of the pnrty making the same, and any per
son failing to make and deliver such statement of claim to the clerk of 
the court within the time prescribed by law shall be forever barred and 
estopped from subsequently asserting any rights, and shall be held to 
have forfeited all rights to the use of the water theretofore claimed by 
him; /miri'r/rd, that any claimant, upon whom no other service of said
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notice shall have been made than by publication in a newspaper, may 
apply to the court for permission to file a statement of claim after the 
time therefor has expired, and the court may extend the time for filing 
such statement, not exceeding six months from the publication of said 
notice; but, before said time is extended, the applicant shall give notice 
by publication in a newspaper having general circulation on such river 
system or near the water source to all other persons interested in the 
water of such river system or water source, and shall make it appear to 
the satisfaction of the court that during the pendency of the proceedings 
he had no actual notice thereof in time to appear and Hie a statement 
and make proof of his claim; and all parties interested may be heard as 
to the matter of his actual notice of the pendency of such proceedings,

100-4-10. Id. Amendment of Pleading*— Extensions of Time.
The court shall have power to allow amendments to any petition, 

statement or pleading; to extend as provided in this title the time for 
tiling any statement of claim; and to extend, upon due enuse shown, the 
time for filing any other pleading, statement, report or protest.

npproprintor to <piiet his tid e to n M rllride, 71 U. 2'!9, 2<>4 P. 727.

100-1-11. Id. Report and Kecomntendulion by Engineer to Court.
Within thirty days after the expiration of the sixty days allowed for 

tiling statements of claims, the state engineer shall begin to tabulate the 
facts contained in the statements filed and to investigate, whenever he 
shall deem necessary, the facts set forth in suid statements by refer
ence to the surveys already made or by further surveys, and shall as 
expeditiously ns possible make a report to the court with his recommen
dation of how all rights involved shall be determined.

After full consideration of the statements of claims, and of the sur
veys. records, and files, and after a personal examination of the river 
system or water source involved, if  such examination is deemed neces
sary, the state engineer shall formulate a report and a proposed deter
mination of all rights to the use of the water of such river system or 
water source, and a copy of the same shall be mailed by regular mail 
to each claimant, with notice that any claimant dissatisfied therewith 
may within ninety days from such date of mailing file with the clerk of 
the district court a written objection thereto duly verified on oath. The 
state engineer shall distribute the waters from the natural streams or 
other natural sources in accordance with the proposed determination or 
modification thereof by court order until a final decree is rendered by 
the court; provided, if the right to the use of said waters has been there
tofore decreed or adjudicated suid waters shall be distributed in accord
ance with such decree until the same is reversed, modified, vacated or 
otherwise legally set aside. (L. If), p. 177, §§28. 32.)
History. I. Validity.

As amended by I.. H7, eh. 130, elf. Provision o f former net ( I .uwh to la . 
Mur. 19, making no imUerin) change in Ch. 07, $;I2| held not objectionable us 
text, conferring jud icial powers on stutc en-

(L . If), p. 177. § 29.)

(L . If), p. 177. § ;u .)
I. Amendment of pleadings. 

Complaint, in action by alleged
slivum , muy Ik- umended to 
the evidence. Lawson v.
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gineer. Eden Irr. Co. v. D istrict Court 
of Weber County, 61 U. 103, 211 P. 067.

Provision of former act (Law s 1919, 
Ch. <17, 5 32) empowering state  engineer 
to fonmilutc proposed determination of 
rights to use of water was not subject 
to objection that the act permitted 
engineer to  interfere with vented rights 
in view o f  proviso th at where rights 
had been adjudicated, water should be 
distributed in accordance with the de
cree. Eden Irr. Co. v. D istrict Court of 
Welwr County, (11 U. 103, 211 P. 067.

2. Jurisdiction of state  engineer.
Under former statute held that sec

tion intended to confer jurisdiction upon 
state engineer to distribute water fo r 
merly decreed, as well as w ater which 
hod not been subject o f litigation.

Caldwell v. ErickBon, Cl U . 206, 213 P. 
182.

Holdings in action involving construc
tion of former statute th at engineer un
der this section had jurisdiction to 
distribute water formerly decreed, and 
th at commissioner appointed by engineer 
under 100-6-1 superseded appointment 
o f commissioner by couit under former 
decree, did not render statute uncon
stitutional as im pairing obligation of 
vested rights, since although provision 
o f 100-6-1 with reference to appoint
ment of commissioner by engineer was 
mandatory, such could not be done until 
a fter  consultation with water users and 
hence, latter hud opportunity to be 
heard. Caldwell v. Erickson, Cl U. 206, 
213 P. 182.

100—4—12. Id. Judgment—In Absence of Contest.
If no content on the part of any claimant shall have been filed, the 

court shall render a judgment in accordance with such proposed deter
mination, which shall determine and establish the rights of the several 
claimants to the use of the water of said river system or water source; 
and among other things it shall set forth the name and post-office ad
dress of the person entitled to the use of the water; the quantity of 
water in acre feet or the How of water in second fept; the time during 
which the water is to be used each year; the name of the stream or other 
source from which the water is diverted; the point on the stream or 
other source where the water is diverted; the priority date of the right; 
and such other matters as will fully and completely define the rights 
of said claimants to the use of the water. (L. 1!), p. 177, §33 .)
1. Validity.

Provision of former net (Luws 
1910, Oh. <57. § 3 3 ) held not objection
able iis conferring judicial powers on 
state engineer. Eden Irr. Co. v. District 
Court o f Weber Counlv, «51 U. 10M. 211 
P. 967.

cluimunt or claim ants to proposed de
termination directed to be submitted to 
court by slate engineer nre disposed of 
and determined, no final judgment 
should he rendered. Plain City Irr. Co. 
v. Hooper Irr. Co., H7 U. M.ri, 61 P.2il 
10(59.

2. Compliance with statute, 
fin d in g s Btating date o f  priurily,

duty of w ater awarded, quantity of 
land to be irrigated, flow in second feet, 
place of diversion, period o f  use, and 
name of stream  or Bource, were suffi
cient to meet provisions o f  statute. 
Plain City Irr. Co. v. Hooper Irr. Co., 
87 U. 646, 61 P.2d 1069. 3 4

3. Judgment.
4. — rendition and entry.

Until such questions as a rise  out of 
any contest or objection on part o f any

•*>. — ennalriirlion of decree.
It. is proper for court, in construing 

decree, to refer to pleadings and issues 
joined in order to explain and limit 
language used. S a lt Lake City v. Tel- 
luride Power Co., 82 U. 607, 17 P.2d 
281.

Decree should be construed as a 
whole so as to give force to all of its 
term s, and if  reasonable construction 
can be had which will give force to alt 
wording, such construction should be 
made. Sa lt Lake City v. Telluridc 
Power Co., 82 U, 007, 17 P.2d 281.

100-4-13. Id. In Case of Contest—Notice of Hearing.
I f  any contest or objection on the part of any claimant shall have been 

filed, as in this chapter provided, the court shall give not less than fif
teen days’ notice to all claimants, stating when and where the matter 
will be heard. (L. 19, p. 177, § 34.)
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1. Notice.
This section requires notice only to 

all adverse claim ants, or all claimants 
whose rights would be affected or drawn 
into question. P lain  C ity Irr. Co. v. 
Hooper Irr. Co., 87 U . 646, 61 P.2d 1009.

2. Jud gm en t
Until such questions as arise out of 

any contest or objection on part o f any

claim ant or claim ants to proposed de
termination directed to be submitted to 
court by state engineer a re  disposed of 
und determined, no final judgment 
should be rendered, Plain City I r r .  Co. 
v. Hooper Irr. Co., 87 U . 645, 61 P.2d 
1069.

100-4-14. Id. Pleadings—Expert Assistance for Court.
The statements filed by the claimants shall stand in the place of plead

ings, and issues may be made thereon. Whenever requested so to do 
the state engineer shall furnish the court with any information which 
he may possess, or copies of any of the records of his office which relate 
to the water of said river system or water source. The court may ap
point referees, masters, engineers, soil specialists or other persons as 
necessity or emergency may require to assist in taking testimony or in
vestigating facts, and in all proceedings for the determination of the
rights of claimants to the water of 
filed statements of claimants shall 
stated therein unless the same are
1. Issues.

The first sentence o f this section 
means th a t if  one claim  conflicts with 
another, there is an issue to be deter
mined. One cla im ant by claim ing too 
much w ater m ay be an adverse party 
to every other claim ant in the system. 
He may be adverse to only a part. In  
any event an issue is presented which 
should he tried by the court by the same 
rules o f evidence and the same orderly 
procedure as in other cases. Huntsville 
Irr. Asa'n v. D istrict Court o f Weber 
County, 72 U . 431. 441, 270 P. 1090.

2. Complaint.
Complaint setting forth th at for 36 

years p laintiff had used water from 
wells pumping w ater from basin supplied 
by percolating w aters under premises 
for domestic ond irrigation purposes, 
that such w ells produced 15 gallons of 
w ater per m inute, th a t defendants upon 
their land, which adjoined plaintiff’s, 
drilled wells withdrawing water from 
the artesian  basin, and as a result, 
plaintiff had been deprived of water 
theretofore used by him, stated cause 
of action, and court erred in sustaining 
a dem urrer to  it. W rathall v. Johnson, 
80 U . 50, 40  P.2d 766. 3

3. Evidence.
In action to adjudicate waters o f a 

natural stream , deeds conveying lands

a river system or water source the 
be competent evidence of the facts 
put in issue. (L. 19, p. 177, § 30.)

with certain  water rights and awards 
made by w ater commissioners were not 
evidence of original appropriation, but 
were evidence of claim s mode by earli
est users o f the water. B ig ler v Fry er  
82 U. 380, 26 P.2d 608.

In action against city for determ ina
tion of w ater rights in creek, court did 
not err in admitting in evidence docu
ment which wnH record o f declaration of 
w ater claim s of city  recorded under fo r
mer stutiitc for purpose o f  showing 
nature and extent o f city’s claim even 
though city  could not divest interests 
o f any person to such rights by execution 
und recordation of such document. R ich
field Cottonwood Ir r . Co. v. City of 
Richfield, 84 U. 107, 34 P.2d 946.

Minutes of city council with respect 
to w ater in certain creek were admissible 
in action against city  involving right 
to use w ater from  such creek, since 
16-6—14 requires such minutes to be 
kept, and as public records they were 
competent evidence of fa c ts  therein re
cited. Richfield Cottonwood Irr. Co. v. 
City of Richfield, 84 U. 107, 34 P.2d 
945.

W ater record book and water com
m issioner's certificate m ay be admitted 
in evidence, if properly authenticated. 
Holmun v. Christensen, 73 U. 389, 274 
P. 467.

100-4-15. Id. Judgment After Hearing.
Upon the completion of the hearing, after objections filed, the court 

shall enter judgment which shall determine and establish the rights of
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the several claimants to the use of the water of the river system or 
water source a9 provided in section 100-4-12. (L. 19, p. 177, § 36.)

1. Judgment.
2. —  requisites and sufficiency.

Judgm ents determ ining conflicting
claims, rights, and interests in and to 
use of water should be deAnite and cer
tain with respect to relief granted. 
Hurdv v. Beaver County Ir r . Co., 66 U. 
28, 2114 P. 624.

In action to determine w ater rights, 
it  wus duty of court in decree to Ax 
extent of appropriation o f prior ap- 
propriutor who used w ater for irrigation 
purposes, since without such determina
tion it was impossible to determine with 
any degree o f certainty other party's 
rights, who clearly had right to divert, 
impound and use whstever surplus water 
there m ight have been a fter  prior ap- 
propriutor’x righ ts had been satisfled. 
Hardy v. Beaver County Ir r . Co., 66 U. 
28, 284 P. 624.

A ttack upon decree, in proceeding for 
contempt for its violation, on ground 
that decree did not show any acreage 
of lund to which water was appurtenant 
<>r quantity of water decreed to any 
party, was without m erit, where a l
though decree did not specify either the 
flow in second feet or quontity in acre 
feet, it  <li<l apportion and decree whole 
stream  to pnrtics for use for specified 
periods regularly rotated. Larsen v. 
Madsen. 67 U. 48. 48 P.2d 42B.

Findings statin g  date o f priority, duty 
of w ater awarded, quantity of land to he 
irrigated, flow in second feet, place of 
diversion, period of use, and name of 
stream  or source, were sufficient to 
meet provisions of statute. Plain Citv 
Irr. Co. v. Hooper Ir r. Co., 87 U. 646, 61 
P.2d 1060.

3. —  rendition and entry.
Until such questions as arise out o f 

any contest or objection on part o f any 
cluimant or claim ants to  proposed de
term ination directed to be submitted to 
court by state  engineer are disponed of 
and determined, no Ana) judgment 
should be rendered. P lain  City Ir r . Co. 
v. Hooper I r r .  Co., 87 U. 646, 61 P.2d 
1000. 4

4. — construction o f decree.
It is proper for court, in construing 

decree, to re fer  to pleadings and issues 
joined in order to explain and lim it 
lunguago used. Salt Lake City v. Tellu- 
ride Power Co., 82 U. 607, 17 P.2d 281.

Decree should be construed as whole 
so as to give force to  all o f its terms, 
und if  reasonable construction can be

had which will give force to all wording, 
such construction should be made. S a lt 
Lake City v. Telluride Power Co.. B2 
U. 607, 17 P .2d 281.

In construing decree determining 
rights o f irrigation and canal companies 
in pumping plant and liabilities grow
ing out of its use, held, sueh companies 
should pay fo r  operation and mainte
nance o f plant in proportion to the 
number of aere feet o f pumped w ater 
used by each. Sa lt Lake City v. Tellu
ride Power Co., 82 U. 607, 17 P.2d 2B1.

In action to construe decree deter
mining rights of irrigation and canal 
companies in pumping plant and liabili
ties growing out o f its use, in which 
parties were deemed liable for operation 
o f plant in proportion to acre feet o f  
pumped w ater used, water used by up
per owner and Anding its way back to 
channel, either by run-off or seepage, 
was not pumped w ater so bb to render 
lower user liable therefor. S a lt Lake 
City v. Telluride Power Co., 82 U. 007, 
17 P.2d 281.

Where court in its decree retains 
jurisdiction o f  the waters for a period 
o f Avc years for purpose of making ad
justm ents in duty o f  water, and to make 
“minor corrections which may be found 
necessary,'' and i t  is impossible to de
term ine w hat is, or what is not “ a 
minor correction,” decree will he con
strued as though the word “minor” 
were expunged therefrom ; therefore de
cree may be amended within stated 
period with respect to the priority of 
w ater rights. Court has inherent power 
to correct mere clerical errors a t any 
tim e. Garrison v. Davis, 88 U. 368, 368, 
64 P.2d 480, Mr. Justice Wolfe dissent
ing.

5. Forms.
Form  of Andings of fact and o f the 

decree entered thereon is set out in 
Uinnulakis v. Sharp, 71 U. 628, 267 P. 
1017.

6. Coats.
There is no statute in this state au

thorising the assessment of costs 
against w ater users in cases adjudicated 
in pursuance o f Laws 1019, Ch. 67. 
Bacon v. H arris, 71 U. 223, 263 P . 930, 
reviewing history o f legislation leading 
up to repeal of laws allowing costs in 
such cases.
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100—1—16. Id. Appeals.
From a)) final judgments of the district court there shull be a right 

of appeal to the supreme court as in other enses. The appeal shall be 
upon the record made in the district court, and may as in equity cases 
be on questions of both law and fact. All proceedings on appeal shall 
be conducted according to the provisions of the code of civil procedure.

(L. 19, p. 177, § 36 .)
i'roiu-references.

Appeals from district court, 104-41. 

I. Appealable judgments, orders and

Judgm ent or decree lielween objectors 
>r contestants in contest to determine 
water rights determining particular is- 
<ues lietween such parties, no other 
rights or issues being affected or in
volved. is linul judgment between such 
parties for purpose of an appeal upon 
»uch issues. Ploin City Ir r . Co. v. 
Hooper Irr. Co., 87 U. 546, 61 P.2d 
1069.

Appeal taken from judgm ent ren
dered by tr ia l court upon issues made 
}Ut of contests or objections, o f parties 
immediately concerned in those con
tested items, and objections arisin g out 

them, and proposed determination 
submitted by state engineer, held proper, 
since under procedure provided for in 
this chapter there may be two Anal 
judgments from  which separate appeals 
may I*1 taken. Plain City Ir r . Co. v.

Hooper Irr. Co., 87 U . 646, 61 P.2d 
1069.

No one’s rights may be determined 
upon appeal from  judgm ent determin
ing w ater rights except those who are 
parlies to action and made parties to 
(be appeal and liuve rights adversely 
affected thereby. Plain Citv Ir r. Co. v. 
Hooper Irr. 87 U. 646, 61 P.LM
10611.

3. Notice of appeal.
I f  desire is to bind all claim ants on 

river system by judgm ent rendered in 
action for proposed determination of 
w ater rights, notice of appeal m ust be 
served upon all such claim ants. Plain 
C ity Irr. Co. v. Hooper Ir r . Co., 87 tJ. 
645, 61 P.2d 1069.

4. Judgment on appeal.
The general rule as to conclusiveness 

o f findings in equity cases applies on 
appeal. Thomns v. Butler, 77 U. 402, 
206 P. 607.

100—4—17. Certified Copy of Final Judgment— Filing.
Within thirty days after the entry of filial judgment of the district 

court, or if  an appeal is taken to the supreme court, within thirty days 
after the final judgment on rem ittitur is entered, it shall be the duty of 
the clerk of the district court to deliver to the state engineer a certified 
copy of such judgment and to cause u certified copy thereof to be filed 
with the county recorder of each county in which the water adjudicated 
is diverted from its natural source and of each county where the water 
is applied. No filing fee shall be charged by either the state engineer 
or the county recorder. (L . 19. p. 177, § 37.)
History.

As amended by L. .77, ch. 130, elf. 
Mnr. 10, rewriting text o f entire ser-

100-1-1N. General Determination in Court'* Discretion—Slule to Be 
Made a Party.

Whenever any civil action is commenced in the district court involv
ing the use of water from any river system or water source, the court, 
in its discretion, may, if  a general determination of the rights to the use 
of water from said river system or water source has not already been 
made, proceed, as in this chapter provided, to make such a general de-
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termination. In any such action for the determination of water righto 
the state of Utah shall be joined as a necessary party.

(L. 19. p. 177, §38.)
1. Scope and operation of section.

This section is limited in its applica
tion to suits wherein a general adjudi
cation is sought; otherwise the state is 
not a  necessary party. aB in suit in 
equity to determine rights o f adverae 
claim ants to use of w ater flowing from 
spring. In any event failure to make 
state u party cannot be urged for first 
time on appeal. Morria v. Sm ith, 76 U. 
162. 2SH P. 1068.

This section is a grant o f power to 
court to  decide whether or not a  gen
eral determination of w ater rights in 
the system or source involved in action 
involving use of w ater is necessary or 
advisable, und to proceed with such de
termination if  necessity or advisability 
therefor exists. Mammoth Canal & 
Irrigation Co. v. Hurton, 70 U. 2.1!), 255) 
P. 40H.

It is sufficient to bring about an exer
cise o f judicial power under this section 
if  party interested brings m atter to a t
tention of court in some orderly manner, 
such us by direct allegations in pleadings 
or by motion. Mammoth CAnal & I r r i
gation Co. v. Burton, 70 U. 210, 259 P. 
10H.

Statutory general adjudication of 
water rights of any water system must 
proceed according to statute, hut not all 
water suits m ust proceed as general 
adjudications, as statutes recognize 
that “private su its" do exist and may 
proceed without being forced through 
general statutory adjudication pro
cedure. Spunish Pork W est Field Irr. 
Co. v. D istrict Court o f Sa lt Lake 
County. ;>!> U. 558, 110 P.2d 144. (True- 
man. I>. .1., dissenting.)

2. Words and phraaes defined.
"General determ ination" as used in

this section connotes determination of 
all rights within the system or other 
source existing a t  the time th a t the 
court is called upon to act or when de
cree is made, und which is based upon 
surveys and investigations made by 
state engineer th at are provided for in 
this act, and made in an action con
ducted under and substantially in 
conformity with th at low. Mammoth 
Canal & Irrigation Co. v. Burton, 70 U. 
219, 259 P. 408. 1

1. General determination.
A determination of w ater rights as to 

certain persons, which did not settle 
rights of all w ater users in a system 
made prior to effective date o f th is act, 
was not a general determination so as

to preclude a general determination un
der this section. Mammoth Canal & 
Irrigation Co. v. Burton, 70 U. 219, 269 
P. 408.

Statutory general procedure is not 
intended us remedy for wrong to an in
dividual, or to  protect the individual 
against adverse in terests; the statutory 
general adjudication is remedial for 
multifarious suits and conflicting in ter
ests among w ater users of a  particular 
system. Spanish Pork W est Field Ir r. 
Co. v. D istrict Court o f Sa lt Lake 
County, 9!) U. 568, 110 P.2d 144. (T ru e
man, 1). J . ,  dissenting.)

In action to quiet title to w ater rights 
in Virgin River w ater system, court did 
not err in also determining rights to 
Summit Spring, where all parties sought 
determination of spring rights, no useful 
purpose would be served in compelling 
re tria l thereof, and variance with re
spect to  whether spring w as part of 
river water system was not objected to. 
S t . George & Washington Canal Co. v. 
H urricane Canal Co., 93 U. 202, 72 P.2d 
642.

Action liy city against more than 
2.000 claim ants to determine w ater 
rights o f Iho respective parties and to 
secure a general adjudication thereof 
constituted a "private su it” under the 
statute, us un individual is without 
right to institute gcnernl statutory ad
judication proceedings, and fa c t that 
there were allegations form ing back
ground for both private and general 
su it was im material. Spanish Fork 
West Field Ir r. Co. v. D istrict Court of 
Suit Lake County. 99 U. 558, 110 P.2d 
114. (Trueman, D. J . ,  dissenting.)

In action to determine and quiet 
rights lo use of waters o f  river below 
■lam, order of court in which it deter
mined to nmke a general determination 
o f rights in the river system under this 
section was lawful, although original 
action did not involve rights of plain
tiffs who sought w rit o f  prohibition 
ngainst such general determination. 
Mammoth Canal & Irrigation Co. v. 
Burton, 70 U. 210, 269 P. 40H.

4. Parties.
5. —  in general.

The public, by its authorized officers, 
is the only party which may institute 
general adjudication proceedings. Span
ish Fork West Field Irr. Co. v. D istrict 
Court of Sa lt Lake County, 90 U. 668, 
111) P.2il 144. (Truem an, D. J . ,  dis
senting.)
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6. — State  o f  Utah.
This section docs not make state in 

its governmental capacity a necessary 
party. Plain City lr r . Co. v. Hooper 
lr r . Co.. 87 U. 646, 61 P.2d 1009 .'

The state o f Utah ia not a  necessary 
party where the proceeding to quiet title 
is not for a general adjudication o f  all 
o f the w ater righ ts in th e creek in 
question, but is merely to quiet right 
to use of w ater during low-water season. 
Clark v. North Cottonwood Irrigation  & 
W ater Co. of Farm ington, 79 U. 426, 
4D9. 11 P.2d 300.

In Action between two usem for de
termination of w ater rights, damages, 
and other relief, failure to  make state a 
party as provided hereunder cannot be

relied upon us ground for writ of pro
hibition where no request was made to 
bring in state  as a party. Smith v. 
D istrict Court of Second Judicial D is
tr ict in and for Morgan County, 69 U. 
493. 266 P. 639.

Failure to make state  a party cannot 
be urged for Arid tim e on appeal. Mor 
riB v. Sm ith, 7ti U. 162. 288 P. 1068.

Costs o f  "p rivate su it" are not 
chargeable to  state engineer's fund, but 
m ust be borne by the parties involved. 
Spanish Fork West Field lr r . Co. v. 
D istrict Court o f S a lt  Luke County, 09 
U. 658, 110 P.2d 344.

100-4-19. Re-determination— Bond of Applicant.
Wherever a general determination of water rights upon any river 

system or water source has been made by the di9trict court, any claim
ant to the use of water from such river system or water source seeking 
a redetermination of water rights upon such river system or water 
source shall, before commencing any action for such redeterminntion or 
for the revision of any final judgment other than as provided in section
100-4-1, furnish to the court in which such action is commenced and 
before the filing of any petition or complaint for such purpose, a 
good and sufficient bond, in a form and with sureties approved by the 
court, in a sum fixed by the court at least equal to twice the estimated 
costs which may arise in such action, conditioned that if final judgment 
after hearing, or after appeal should appeal be taken, is awarded 
against such claimant, then such claimant will pay all costs arising in 
such action and all damages to other parties thereto arising therefrom.

1. Conditions precedent.
I f  result sought by the petition ia not 

a rc-determination within meaning of 
th is section, but merely amendment of 
decree previously rendered with respect

to the priority of petitioners of their 
w ater rights, the giving of a bond for 
costs es u condition precedent to Aling 
of petition is not required. Garrison 
v. D im s, 88 U. 368, 368, 64 P.2d 439.

109-4-20. Assessment and Collection of Costs Determination— Use of 
Proceeds.

For the purpose of defraying the expenses incurred by tho state engi
neer in performing the duties called for under chapter 4 of this title, 
there ia hereby created a fund to be known as state engineer’s revolving 
fund. Expenses incurred by the state engineer in performance of his 
duties under chapter 4 of this title shall be paid out of said fund, on 
the certificate of the state engineer approved by the state board of ex
aminers. When the court enters a final judgment in any suit for the 
determination of water rights, the court shall, on petition of the state 
engineer, make an order assessing against the water users whose rights 
have been determined their pro rata share of the expenditures made by 
the state engineer from the state engineer's revolving fund in that de
termination, such costs to be pro-rated on a schedule prepared by the 
state engineer and approved by the court, and, until paid, said costs
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shh 11 be a lien on the property and water rights of the person against 
whom they are assessed. The state engineer shall collect said assess
ments and pay the same into the state engineer's revolving fund.
History. Cross-references.

Added by L. 113, ch. 70, cff. June 26. As to costs, see 100-4-15 , 100-4-10.

CHAPTER 5
ADMINISTRATION AND DISTRIBUTION

100-6-1. To Appoint W ater Commis 100-5-H.
sioner* —  Procedure —  
To Determine Adequacy 
o f Underground W ater 
Supply.

100-5-W.

100-5-2 . Id. Bond. 100-5-10.
100-6-3 . Control by Engineer o f  Divi

sion and Distribution Un
der Judgm ents.

100-6-11.

100-5-4. Head G ates and Measuring
Devices. 100-5-12,

100-5-5. Construction and Repair of
Dams —  Supervision by 
Engineer.

100-5-13.

100-5-6. Exam ination of Dams by
Engineer— Regulation of 
Storage— Expenses.

100-5-14.

100-5-7. Inspection of Ditches and 
D iverting Works by E n
gineer.

( Repealed.)
Division of W aters Between 

Jo in t Owners o f Ditch or 
Reservoir by Engineer on 
Petition— Fees.

Reports by Users to Engi-

Powcrs of State  Engineer as 
to  Waste, Pollution, etc., 
o f Wuters.

Notice o f Claim  to Under
ground W aters.

Tim e for F ilin g  Notices of 
Claims Extended— Dispo
sition of Fees Collected.

Owners of Reservoirs to 
Supply Datu to State  E n 
gineer— Install Gauges.

100-5-1. To Appoint Water Commissioners—Procedure—To Deter
mine Adequacy of Underground Water Supply.

Whenever in the judgment of the state engineer, or the district court, 
it is accessary to appoint one or more water commissioners for the 
distribution of water from any river system or water source, such com
missioner or commissioners shall be appointed annually by the state 
engineer, after consultation with the water users. The form of such 
consultation and notice to be given shall be determined by the state engi
neer as shall best suit local conditions, full expression of majority 
opinion being, however, provided for. I f  a majority of the water users, 
us a result of such consultation, shall agree upon some competent person 
or persons to be appointed as water commissioner or commissioners, the 
duties he or they shall perform and the compensation he or they shall 
receive, and shall make recommendation to the state engineer as to such 
mutters or either of them, the state engineer shall act in accordance 
with their recommendations: but if a majority of water users do not 
agree as to such matters, then the state engineer shull make a deter
mination for them. The salary and expenses of such commissioner or 
commissioners shall be borne pro rata by the users of water from such 
river system or water source, upon a schedule to be fixed by the state 
engineer, based on the established rights of each water user, and such 
pro rata share shall be paid by each water user to the state engineer in
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advance on or before the first day of May each year, and upon failure 
so to do the state engineer may create a lien upon the water right a f
fected by filing a notice of lien in the ollice of the county recorder 
in the county where the water is diverted, may forbid the use of water 
by any such delinquent, his successors or assigns, while such default 
continues, may bring an action in the district court for such unpaid ex
pense and salary, and may foreclose such lien, or the district court 
having jurisdiction of his person may issue an order to show cause upon 
any delinquent user why a judgment for such sum should not be en
tered. Any such commissioner or commissioners may be removed by 
the state engineer for cause. The users of water from any river system 
or water source may petition the district court for the removal of any 
such commissioner or commissioners, and after notice and hearing the 
court may order the removal of such commissioner or commissioners 
and direct the state engineer to appoint successors as necessary.

In addition to the power granted the state engineer to appoint water 
commissioners for the distribution of water as provided herein, the 
state engineer is hcrehy authorized upon his own motion at any time to 
hold a hearing, or upon a petition signed by not less than one-third of 
the users of underground waters in any area as shall be defined by the 
state engineer, he shall hold such hearing, to determine whether the 
underground water supply within such area is adequate for the existing 
claims. Notice of such hearing shall be given in a form and manner 
which in the judgment of the state engineer will best suit local condi
tions. Upon such hearing the state engineer is authorized to make full 
investigation and findings thereon. If it he found the water supply is 
inadequate for existing claims, he shall divide, or cause to be divided, 
by the water commissioner or water commissioners as provided in this 
section, the waters within such area among the several claimants en
titled thereto in accordance with the rights of each respectively.

(L. 31, p. 22, § 62.)
History.

As amended by I,. 35, eh. 10ft, elf. 
.Mar. 22; L. 41, ch. !)«, eff. May IS , 
making many m aterial change* in text 
anil milling lust pnrngruph.

Cross-references.
Power of a rrest in commissioners, 

100 -2 -0 ; in terference with diversion 
works, 100-1-16, 10.1-60-1. 1

1. Validity.
Holdings in action involving construc

tion of form er statute th at engineer un- 
dor 100—4-11 had jurisdiction to 
distribute w ater form erly decreed, and 
th a t commissioner appointed by engi
neer under this section superseded 
appointment of commissioner by court 
under form er decree, did not render 
statute unconstitutional as  impairing 
obligation of vested rights, since al
though provision o f this section with 
reference to appointment of commis
sioner by engineer was mandatory, 
such could not be done until after

consultation with w ater users, anil hence, 
la tter hud opportunity to lie heard. 
Caldwell v. Kricksnn. til V. 2H6, 21U P. 
1X2.

2. The a s te r  commissioner.
—  in genrral.

The primary purpose of u w ater com
missioner is to assist the court in cur
rying out its decrees. H is duties are 
to aid the courts and the state engineer 
in the distribution to the various water 
users of the quantity of w ater to which 
each is entitled. The commissioner is 
un arm of the court and the state  engi
neer in enforcing and protecting the 
vurious w ater users in their rights. He 
is appointed h.v the state engineer upon 
recommendation of the interested WBter
user■s. The sta le engineer msy remove
him in application of a
wall uring hud thereon.
The same power inhervs in the court un-
del' which he serves. M incrsville Res-
ervoir & Irrigation  Co. v. Rocky Ford 
Irr. Co.. !*0 U. 283, 294, 01 P.2d 006.
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I. — appointment of.
Where affidavit for writ o f |>ruhil>itioii 

i>v slute engineer to restrain defendants 
Horn jurisdiction of certain waters did 
lint show that uppointinent o f  commis
sioner by engineer under form er statute 
was made a fter  consultation, writ was 
denied. Caldwell v. Erickson, 61 U. 266, 
213 I’ . 182.

Under form er statute held, th at ap
pointment of commissioner by engineer 
superseded appointment o f  commis
sioner by court under form er decree. 
Caldwell v. Erickson, 61 U. 265, 216 P. 
182.

5. — posers and duties.
The authority and duly of a water 

I'nmmissioner to distribute water to nhe 
n r  more users holding the right to the 
use thereof does not cease merely he- 
riiuse one o f  them hus undertaken in 
iiiinniiiiii a means o f storing unil con
veying such water to the place of use. 
Nor is lie relieved of thin duly lieeuust- 
of any contract th at muv ex ist between 
water users. Minersvillo Reservoir & 
Irrigation Co. v. Rocky Ford Ir r. Co., 
1)0 U. 286, 2D5, 61 p.2<[ COS.

8. Salary and expenses of commit- 
sioner.

7. —  basis o f apportionment.
That part of th is section providing 

for the pro rutu apportionment of the 
expenses unil salary of the water com
missioner among wuter users does not 
contemplate that each individual user 
should la* required to pay an equal 
amount with every other individual user, 
but d early  contemplates some method of 
apportionment having reasonable rela
tion to the services rendered for and 
henelits received by the respective 
users. And while mathematic exactness 
is impracticable, yet the nearest approxi
mation to a fa ir and rutable division of 
the burden ought to he uilopted. Bacon 
v. (iunnison Fnvcttc Canal Co., 75 U. 
278. 284 P. 1004.

Under this section th e stale engineer 
cannot adopt as a basis o f apportion
ment of costs o f distribution among 
w ater users, “whereby the amounts to 
lie assessed and collected from the sev
eral w ater users were determined, mil 
according to the quantity of water eueli 
was respectively entitled to use or 
which was distributed to him, but ac- 
eordiag to respective areas of land upon 
which the users were entitled to use 
wuter for irrigation ,” because such 
method of apportionment results in 
unequal anil disproportionate assess
ment. Huron v. Gunnison Fayette Canal 
Co.. 7 6  U. 278. 280. 284 P. 1004.

It depends upon the construction of 
the contract between the parties fixing 
their w ater rights, whether the grantor

or the grantee is liable for assessments 
made to defray expenses of w ater com
missioner. Minersvillo Reservoir A Ir 
rigation Co. v. Rocky Ford lr r . Co., 90 
U. 282, 202, 61 P .2 J  606.

With reference to assessments under 
this section, i f  measurements have been 
made and kept for a number of years, 
an assessm ent based upon average an
nual acre feet delivered to water users 
would meet requirmenta of law, and in 
case no m easurements are available, 
assessments of necessity must be based 
upon information, such as amount of 
precipitation which has fallen upon 
watershed constituting source of supply. 
Huron v. Pluin Citv lr r . Co., 87 U. 564. 
62 P.2d 427.

Where slate engineer appurenlly 
based Ins assessm ents under this section 
upon number of second feel awarded by 
proposed determination without regard 
to whether various rights were primary 
or secondary, and without regard to 
probable umouiit th at would lie uvuilublc 
for use o f various w ater users, basis 
used in determ ining assessments held 
improper, and court in action for assess
ments erred in excluding evidence of 
amount o f w ater delivered, since such 
evidence m ight have tended to show 
number o f  acre feet o f w ater which was 
available to user. Bacon v. Pluin Citv 
lr r . Co., 87 U. 564. 52 P.2d 427.

8. — collection o f assessments.
Complaint in action by state engineer 

to recover judgm ent against irrigation 
company for assessments levied to se
cure funds to puy wuter commissioner 
in which no facts were alleged indicating 
total amount of water rights awarded 
by proposed determination or what part 
of water, i f  any, was distributed to com
pany, or what basis engineer used in 
determining amount th at should be as
sessed against company, held demur- 
ruble. Hucon v. Plain City Irr. Co., 87 
U. 504. 52 P.2d 427.

The right of the state engineer to col
lect assessm ents from the w ater user 
cannot be defeated by an attem pt of the 
water user to assign his or its liability 
for the payment thereof to another.
Mim-rsville Reservoir A Irrigation Co.
v. Ituckv Ford lrr. ( ' u„ SMI U. 2fi:i, 292,
61 l’ .2d 6115.

Fuel that enginccir may have been
derelict in consulting with irrigation 
company alaiut appointment nf commis
sioner could not lie taken advantage nf 
as defense in action against irrigation 
company for assessm ents for funds with 
which to pay salary of commissioner. 
Bacon v. Plnm Citv Irr. Co., 87 U. 564. 
52 I’ .l’d 427.

Upon receivership o f corporation pos
sessing w ater rights, state engineer wns 
not entitled to preferred claim for pro
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rata  share of salary and expenses o f 
w ater commissioner, nor wob purchaser 
of property of corporation liable there* 
for where it did not assume any obliga- 
lion for pavment of claim. In re White 
Faw n M illing Co., 100 U. 1, 110 P.2d 
M l.

9. — tax. lien or encumbrance.
This section does not create any tax , 

lien or encumbrance against w ater 
rights for unpaid pro ra ta  share of 
salary and expenses of commissioner.
In re W hite Fawn Milling Co., 100 U.
1, 110 P.2d 331.

W ithin the meaning of th at term as 
used in a contract Axing w ater rights,

100-5-2. Id. Bond.
Every water commissioner before entering on his duties shall give a 

bond to the state for the faithful performance of his duties, in a penal 
sum to be fixed by the state engineer. (L. 19, p. 177, § 63.)

100-5—3. Control by Engineer of Division and Distribution Under 
Judgments.

The state engineer and his duly authorized assistants shall carry into 
effect the judgments of the courts in relation to the division, distribu
tion or use of water under the provisions of this title. The state engi
neer shall divide, or cause to be divided, the water within any district 
created under the provisions of this title among the several npproprin- 
tors entitled thereto in accordance with the right of each respectively, 
and shall regulate and control, or cause to be regulated and controlled, 
the use of such water by such closing or partial closing of the head 
gates, caps, valves or other controlling works of any ditch, canal, pipe, 
llume, well or tunnel or other menns of diversion a9 will prevent the 
waste of water or its use in excess of the quantity to which any ap- 
propriator is lawfully entitled, and shall regulate, or cause to be 
regulated, the controlling works of reservoirs in accordance with the 
provisions of this title. Whenever in pursuance of his duties the state 
engineer regulates or causes to be regulated any head gate, cap, valve 
or other controlling works of any ditch, canal, pipe, flume, well or tunnel 
or other means of diversion or the controlling works of any reservoir, he 
may attach to such controlling works a written notice, properly dated 
and signed, setting forth that such controlling works have been properly 
regulated and are wholly under his control, and such notice shall be a 
legal notice as to the facts therein contained to all parties interested in 
the division and distribution of the water of such ditch, canal, pipe, 
flume, well or tunnel or other means of diversion or reservoir. When
ever the state engineer is required to enter upon private property in 
order to carry out the provisions of this title and is refused by the 
owner or possessor of such property such right of entry, he may petition 
the district court for an order granting such right, and after notice and 
hearing the court may grant such permission, on security being given 
to pay all damage caused thereby to the owner of such property.

(L. 19, p. 177, §64 .)

un unpaid w ater assessm ent becomes 
an encumbrance against the w ater right 
when the Btate engineer refuses to de
liver the water because the w ater 
assessment is not paid. Minersville Res
ervoir & Irrigation Co. v. Rocky Ford 
li-r. Co., 90 U. 283, 200. 01 P.2d 605.

1$. Contempt.
Violation of w ater right decree is not 

excused by court's fa ilu re  to appoint 
w ater commissioner to measure and dis
tribute waters, or by plaintiff taking 
full control o f water and refusing to 
consent to appointment o f such commis
sioner. (Junnison Irr. Co. v. Peterson. 
74 U. 400, 280 P. 716.
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History.
As amended by L . 35, ch. 106, eff. 

Mar. 22, making m aterial changes in 
tex t and adding last sentence.

1. Effect of appointment of commis
sioner.

Under form er statute held, th a t ap
pointment o f commissioner by engineer 
superseded appointment of commissioner 
l»v court under form er decree. Caldwell 
v. Erickson, 01 U. 266, 213 P. 182.

100-5-4. Head Gates and Measuring Devices.
Every person using water in this state shall construct or install and 

maintain a substantial head gate, cap, valve or other controlling works, 
weir flume And measuring device at each point where water is diverted 
or turned out, for the purpose of regulating and measuring the quan
tity of water that may be used. Such controlling works or measuring 
device shall be of such design as the state engineer may approve and 
so that the same can be locked and kept set by him or his assistants; 
and such owner shall construct and maintain, when required by the 
state engineer, flumes or other measuring devices at such points along 
his ditch as may be necessury for the purpose of assisting the state 
engineer or his assistants in determining the amount of water that is to 
be diverted into his ditch from the stream or water source, or taken 
from it by the various users. Every owner or manager of a reservoir 
located across or upon the bed of a natural stream shall construct and 
maintain, when required by the state engineer, a flume or other measur
ing device of a plan to be approved by the state engineer, below such 
reservoir at a point approved by him, and a flume or measuring device 
above such reservoir on each stream or source of supply discharging 
into such reservoir, for the purpose of assisting the state engineer in de
termining the amount of water to which prior appropriators are en
titled, and thereafter diverting it for such prior appropriators' use. 
I f  the owner of irrigation works, canals, reservoirs, wells, pumps or 
tunnels shall refuse or neglect to construct or install 9uch head gates, 
caps, valves, flumes or measuring devices after thirty days' notice to do 
so by the state engineer, the state engineer may forbid the use of water 
until the user thereof shall comply with his requirement, or the state 
engineer may proceed to construct or install or cause to be constructed 
or installed such controlling works or measuring devices, and the cost of 
the same shall be a lien against the lands and water rights served 
thereby, and the state engineer is authorized to bring action in the name 
of the state to foreclose such lien. (L. 19, p. 177, § 68.)

History.
As amended by L. 35, ch. 106, eff. 

Mar. 22, m aking muny m aterial 
changes in text.

Comparable provisions.
Cal. Gen. Laws, Act 9091, § 37c

(owner of conduit subject to regulation 
by a w ater-m aster must construct and 
maintain a substantial and serviceable 
diversion dam or works in channel of 
stream from which the water is diverted, 
and also a substantial and serviceable 
headgatc in the conduit through which 
the w ater is diverted; bIbo water-flow 
measuring devices).

Idaho Code, g 41-601 (requiring ap
propriators or users of public w aters to 
maintain, to satisfaction o f department 
o f reclamation, suitable headgates and 
controlling works a t point where water 
is d iverted).

Mont. Rev. Codes, § 7161 (persons 
using w ater, under a decree, from 
stream  or ditch whereon w ater commis
sioner has been appointed, is required 
to hove suitable headgates at point 
wherein ditch taps stream , and m ust also 
m aintain proper measuring box, w eir, oi 
other water-measurement appliance at 
suitable place on ditch).
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1. Measuring bos. ami from diverting the w ater o f the
The measuring box may even be Id- stream. W illful and contemptuous vio- 

cated u|»n government land. And court lation of decree and injunctional order 
may restrain anyone from  interfering is u crim inal contempt. E lliot v. Whit- 
with or removing such box in the ditch, more, 10 U. 24ii, 252, 27 P. 401.

100-5-5. Construction and Repair of Dams— Supervision hy Engineer.
Duplicate plans, drawings and specifications for any impounding 

dam 10 feet or more in height, or any dam less than 10 feet in height 
which will impound more than 100 acre feet of water, shall be sub
mitted to the state engineer for his approval, thirty days before con
struction thereof shall begin. He shall examine such plans, drawings 
and specifications and, if he approves the same, he shall return one 
copy of each of such plans, drawings ami specifications with his ap
proval. to the person submitting the same, ami tile the other in his 
office. If the state engineer disapproves such pluns, drawings, or speci
fications, or any part thereof, he shall return the same for correction 
and revision. Until the approval of plans, drawings and specifications 
has been obtained, the construction and use of such dam is prohibited. 
The state engineer may keep an inspector on any such dam during the 
construction or repair thereof to see that the work is done in accordance 
with the plans, drawings and specifications, and he may require the 
person constructing the same to make any additions or alterations dur
ing the construction which he considers necessary for the security of 
the work, the safety of persons, or the protection of property. Any 
person beginning the construction of any such dam before the plans, 
drawings and specifications shall have been approved by the state engi
neer, or proceeding with such work without first having given the state 
engineer thirty days' notice thereof, or proceeding with such construc
tion work in the absence of an inspector appointed by the state engineer, 
should one be required by him, or without complying with the require
ments made by the state engineer in pursuance of this section, is guilty 
of a misdemeanor, and each day of violation of this section shall 
constitute a separate offense, and be separately punishable. The 
applicant shall pay to the state engineer all expenses incident to the 
necessary examination. Whenever such an inspector has been ap
pointed by the state engineer, the applicant shall pay to the state engi
neer monthly in advance a sum sufficient to pay the salary and expenses 
of keeping such inspector on such dam during the construction thereof. 
This section shall apply to new construction and to repair and alteration 
of old structures. The provisions of this section relating to approval 
of plans, drawings and specifications and inspection of darns shall not 
apply to works constructed by the United Suites Bureau of Reclama
tion: prot'ided, however, that such bureau shall file duplicate plans, 
drawings and specifications with the state engineer.

(L. 19, p. 177, 5 73.)

History.
As amended by L . 57, eh. 150, off. 

Mar. IS . making many m aterial changes 
in text and adding lust two sentences.
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100-5-6. Examination of Damn hy Engineer—Regulation of S to ra g e -  
Expenses.

The state engineer may make an examination of any dam or diverting 
works at any time, or any person residing on or owning land in the 
neighborhood of any completed dam or diverting works may apply to 
the state engineer, in writing, requesting an examination of such dam 
or works, and the state engineer may order an examination thereof. 
Before doing so he may require the applicant for such examination to 
deposit u sum of money sufficient to pay the expenses of the examina
tion, and in case the application appears to him not to have been 
justified, he may cause the whole or part of such expense to be paid 
out of such deposit. In case the request appears to the state engineer 
to have been justified, he may require the owner of the works to pay the 
whole or any part of the expenses of such examination. Whenever the 
state engineer finds that such dam or diverting works is in an unsatis
factory or unsafe condition, he may limit the amount of water to be 
stored thereby, he may order the release of all or any part of the water 
impounded and he may regulate future storage or forbid it entirely until 
the dam is repaired or reconstructed pursuant to the provisions of sec
tion 100-5-5. If any person, firm, copartnership, association or corpo
ration refuses or neglects to comply with such orders of the state 
engineer he may bring action in the name of the state in the district 
court to enforce them. (L . 19, p. 177, § 74.)
Hialory.

As untended by I.. 37, ch. 130, eff.
Mur. 1!*, iTwritinu lusl two sentences of

100-5-7. Inspection of Ditches and Diverting Works by Engineer.
The state engineer shall have authority to examine and inspect any 

ditch or other diverting works, and at the time of such inspection he 
may order the owners thereof to make any addition or alteration which 
he considers necessary for the security of such works, the safety of per
sons. or the protection of property. If any person, firm, copartnership, 
association or corporation refuses or neglects to comply with such 
requirements of the state engineer, he may bring action in the name of 
the state in the district court to enforce his order. (L. 19, p. 177, § 75.) 
History.

As untended by I.. 37, ch. 130, eff.
Mur. 10, inserting clause a fter "person” 
in fifth line and deleting las t sentence,

100-5-8. (Repealed by L. 35, ch. 105, § 4, eff. Mar. 22.)

100-5-9. Division of Waters Detween Joint Owners of Ditch or Reser
voir by Engineer on Petition— Fees.

When two or more persons, joint owners in an irrigation ditch or 
reservoir, arc unable to agree as to the division and distribution of 
water received through their ditch or from their reservoir, twenty-five 
per cent of such owners may apply in writing to the state engineer set-
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ting forth such fact and asking him to take charge of such ditch or 
reservoir for the purpose of making a ju st division or distribution of 
the water from the 9ame to the parties entitled to the use thereof. The 
state engineer shall thereupon take exclusive charge of such ditch or 
reservoir for the purpose of dividing the water therefrom in accordance 
with rights established by existing decrees or otherwise, and shall con
tinue the work until the necessity therefor shall cease to exist. Subject 
to review as provided in this title, the state engineer shall have power 
to determine the loss by seepage and evaporation of any water carried 
in a stream, in transit from a reservoir or other source, dissociated 
from the natural flow in the transmitting channel. In all cases where 
the state engineer is called upon to divide the waters of a ditch or reser
voir among appropriators, when the time of such service exceeds 
three consecutive days, he shall be paid for his services by the interested 
water users in proportion to the established rights of each, and such 
zost shall be considered by the state engineer in fixing the schedule of 
pro rata cost for the salary and expenses of his assistant as by law 
provided. (L. 21, p. 189, §70 .)

100-5-10. Reports by Users to Engineer.
Every person using water from any river system or water source, 

when requested by the state engineer for any season, shall within thirty 
Jays after such request report to the state engineer in writing the 
nature of the use of any such water, the area on which used and the 
kind of crops to be grown; he shall likewise, upon such request, furnish 
statements of wutcr elevations on wells or tunnels and quantity of 
underground water used.

Failure to comply with the provisions of this section shall constitute 
a misdemeanor. (L. 19, p, 177, § 69.)
History.

As amended by L . 35, ch. 106, cff.
Mar. 22, making m aterial changes in 
.ext and adding second paragraph.

100-5-11. Powers of State Engineer as to Waste, Pollution, etc., of 
Waters.

To prevent waste, loss, pollution or contamination of any waters 
whether above or below the ground, the state engineer may require the 
repair or construction of head gates or other devices on ditches or ca
nals, and the repair or installation of caps, valves or casings on any 
well or tunnel or the plugging or filling thereof to accomplish the pur
poses of this section.

Any requirement made by the state engineer in accordance' with this 
section shall be executed by and at the cost and expense of the owner, 
lessee or person having control of such diverting works affected. If 
within 10 days after notice of such requirement as provided in this sec
tion, the owner, lessee or person having control of the water affected, 
has not commenced to carry out such requirement, or if he has com
menced to comply therewith but shall not thereafter proceed diligently 
to complete the work, the state engineer may forbid the use of water 
from such source until the user thereof shall comply with such require
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ment. Failure to comply with any requirement made by the state 
engineer in accordance with the provisions of this section shall 
constitute a misdemeanor. Each day that such violation is permitted to 
continue shall constitute a separate offense.
History. un appropriation to pay the expenses of

Added by L. 36, ch. 106, off. M ar. 22, administering such act as it applied to 
which contained a section 3 which made underground waters.

100-5-12. Notice of Claim to Underground Waters.
Within one your after the date of the approval of this act, all claim

ants to rights to the use of underground waters shall file notice of such 
claim or claims, with the state engineer on forms furnished by him, 
setting forth such information as the state engineer may require, in
cluding but not limited to the following:

The name and postufficc address of the person making the claim; the 
location of the well or tunnel or other means of diversion with ref
erence to u United States government survey corner; the nature and 
extent of use on which claim of appropriation is based; the flow of 
underground water used in cubic feet per second or the quantity in acre 
feet: the time during which underground water has been used each 
year and the date when underground water was first used.

F'ailure to file notice of claim or claims, aS provided in this section, 
shall be prima fade evidence of intent to abandon such claimed right 
or rights, and in the distribution of the underground waters of this 
state the state engineer may disregard any claim not so filed.
Hi»l»ry. an appropriation to pay the expenses of

Added l>y L. 35, ch. 105, eff. Mur. 22. udtniniatcring such act ns it applied to 
which conlnincd u section 3 which made underground waters.

100-5-13. Time for Filing Notices of Claims Extended— Disposition of 
Fees Collected.

The time for filing notices of claims to underground water as pro
vided by section 100-5-12 is extended to March 22,1942. and all notices 
of claims filed with the state engineer after March 22, 1940, but prior to 
the enactment hereof, shall have the same force and effect as if  filed in 
time. All fees collected for filing and recording notices of claims to un
derground water after Murch 31, 1937, shall be paid into the state 
treasury as provided by section 100-2-14 and may be withdrawn there
from upon warrants of the state engineer and used by him to defray the 
expense of locating the well or wells described in such notices with ref
erence to United States survey corners and to sea-level datum.
Hiulory. I.. 41, ch. 03, eff. May 13, making

Added by 1.. 37, ch. 130, eff. Mur. ID; changes in (lutes in first paragraph of 
amended by I,. 3P, ch. I l l ,  eff. Mar. 20 ; text.

100-5-14. Owners of Reservoirs to Supply Data to Slate E n g in eer- 
Install Gauges.

Within six months after the enactment hereof, every owner of exist
ing reservoirs or dams used to impound any water whatsoever, shall 
notify the state engineer in writing of the name of such dam or reser
voir, the general location thereof with reference to section, township
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and range, city, town or highway or to a prominent and permanent 
natural object if  located within two miles therefrom and the approxi
mate capacity of the reservoir, and height of the dam, and shall Hie 
with the state engineer plans, drawings, and specifications; provided, 
that if  the dam or reservoir is described in any application or plans 
and specifications on file in the state engineer's office, only the number 
of the application or the name of the applicant need be given.

This section shall apply to dams and reservoirs constructed prior to 
March 12, 1903, and those constructed thereafter for which no plans, 
drnwings, and specifications are on file in the state engineer’s office; 
provided stock-watering ponds of 10 acre-feet or less shall be exempt 
from the requirements of this chapter regardless of the height of the 
impounding dams, unless, after inspection, the state engineer shall de
termine that danger to life or property ma.v be involved.

Before commencing the construction of any dam or reservoir not 
affected by the provisions of section 100-5-5, written notice thereof 
shall be given to the state engineer which shall contain the information 
required by the preceding paragraph.

Every owner of a dam more than 10 feet in height or which impounds 
more than 100 acre-feet of water shall, within six months after the 
effective date of this act, install a gauge of a type approved by the state 
engineer with reference to a permanently established bench mark lo
cated on either abutment or in the vicinity thereof where it cannot be 
disturbed, which will indicate the elevation of the water and the ca
pacity of the reservoir with respect to the flow line of the outlet, the 
flow line of the spillway, and the top of the dam.

In case of the failure of any owner of a reservoir or dam to comply 
with the provisions of this section within the time specified, the state 
engineer may bring an action in the name of the state to enforce com
pliance therewith.

H Added by L . 39, ch. I l l ,  efT. M ar. 20; 
amended by L. 41, ch. 00, efT. May 111, 
inserting second pnragrnph of text.

CHAPTER 6

WATF.R STORAGE COMMISSION

100-&-1 to 100-6-ti. (Repealed by L. 41, ch. 75, § 23, df. July I. S ir  
82C-3-23.)

W ater storage commission. Although this entire chapter was repealed by L. 
41, ch. 76, § 2 3 , efT. Ju ly  1, see 82C -3-23 , section 100-6-2  was purported to be 
amended by L . 41, ch. 00, efT. May 13, under the catchline “W ater Storage Com
mission— Authorizations— Powers— Duties— Colorado River” to read as follows: 

“The powers and duties of said commission shall be U> make investigations 
looking to a full and proper development and utilization of the sta le’s water 
supply, preliminary surveys, examinations, tests and plans, iind estimates of costa; 
to prepare and compile all such information and data so obtained, or th a t may 
become available to  i t ;  to employ such technical assistants and other help bb  the 
funds a t  the disposal o f the commission may perm it and as may be deemed neces
sary or advisable; to  cooperate in all such work with any county, city , stale, 
federal or other ngency interested in the development of the state’s water supply;
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to formulate and recommend to the governor, prior to the regular sessions o f the 
legislature, the enactment of such legislation us may be advisable or necessary to 
put into effect a definite plan or program for the ultimute development and utilisa
tion of the stutu’s w ater resources.

“In aid of cooperation between wulcr users und any agency of the United States, 
the Utah w ater storage commission is authorized to make complete investigation 
and to prepare plans and specifications a t  the expense of tn e state for any 
suggested w ater conservation plan whenever in its opinion conditions ju stify  suen 
action. For the purpose of enabling the state  of Utah to participate in programs 
of the United States or any agency or department thereof for th e development and 
conservation o f  w ater resources and for flood control, such commission is author
ized to cooperate and to assist financially in any federal project for investigation 
and construction of smatl reservoirs or other projects for th e development and 
conservation of w ater resources and for flood control.

“Said commission is authorized U> represent the stutc o f U tah  in all m atters 
pertaining to the Colorado river und may designate, with th e approval o f the 
governor, u member or members tu membership in any board or commission, in ter
state or otherwise, dealing with Ihe Colorado river und to cooperate with the 
United S tates in the investigation o f  the resources of the Colorado river within 
the slute o f Utah, und particularly to inuke investigation o f power development 
in the Colorado river basin in the state o f Utah, und to cooperate in such in
vestigation with any agency or agencies of the United States.

“To gather all present avuiluldo datu, and, based upon study thereof, make any 
necessary further investigations looking to the conservation and utilization o f  the 
waters of the Great S a lt Lake and all other waters and stream s and beds of 
same within the state and the mineral contents thereof; to make plans, in coopera
tion with other state and federal agencies, for such conservation and utilization.”

CHAPTER 7

LOGAN RIVER

100-7-1. (Repealed by L. 35, ch. 105, § 4, eff. Mar. 22.)

CHAPTER 8

WITHDRAWAL OF UNAPPROPRIATED WATERS

100-8-1. Suspension of Right to Ap- 100-8-2 . Restoration hy Proclamation 
propriate —  B y Proclam a- — Priority  of Applications,
tion o f  Governor.

100- 8- 1. Suspension of Right to Appropriate— By Proclamation of 
Governor.

For the purpose of preserving the surplus and unappropriated waters 
A  any stream or other source of water supply for use by irrigation 
districts and organized agricultural water users, or for any use whatso
ever, when in the judgment of the governor and the state engineer 
die welfare of the state demands it, the governor by proclamation may, 
jpon the recommendation of the state engineer, suspend the right of 
:he public to appropriate such surplus or unappropriated waters.

(C. L. 17, 8 3573.)
Uihlury.

As amended by L. 37, ch. 130, off.
Mar. 10; I,. 1(0, eh. I l l ,  off. Mar. 20, 
ewriting tex t o f  entire section.
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100-8-2. Restoration by Proclamation— Priority of Applications.
Waters withdrawn from appropriation under this chapter may be re

stored by proclamation of the governor upon the recommendation of the 
state engineer. Such proclamation shall not become effective until no
tice thereof has been published at least once a week for three successive 
weeks in a newspaper of general circulation within the boundaries of 
the river system or water source within which the waters so to be re
stored are situated. Applications for appropriations shall not be filed 
during the time such waters are withdrawn from appropriation; 
provided, that after the first publication of notice aforesaid applications 
may be deposited with the state engineer and at the time such procla
mation becomes effective the engineer shall hold public hearings, giving 
all applicants notice, to determine which applications so filed during the 
period of publication of such notice are most conducive to the public 
good, and shall file such applications in order of priority according to 
such determination. (L. 25. p. 205, § 3574.)

CHAPTER 9

IRRIGATION DISTRICTS
I.. 1919, ch. 68 ; eff. Mar. 18.

100-9-1 . Irrigation  D istricts.
100-9-2 . Petition fo r  W ater Conser

vation D istrict— Procedure
—  Expense —  Duty of 
County Commissioners 
end S ta te  Engineer.

100 -9 -3 . Lend and W ater Allotments
—  Changes —  Limitations 
— Preparation for Elec
tion.

100-0—4. Notice o f Election— Who 
Entitled  to Vote— Direc
tors.

100-9-6 . Canvass of Returns— O r
ganization of District.

100-9-6 . Regular Election of District
—  Official Bond —  Fiscal 
Agents.

100-0-7 . Office Location— Pre-election 
Proceedings.

100-9-8 . Conduct o f Election.
100 -9 -9 . Returns —  Canvass —  Ho- 

BUlt Declared.
100-9-10 . Statem ent of Results— Rec

ord— Vacancies Filled.
100-9-11 . O rganisation of Board—  

Powers, Duties. Proceed
ings—C ontracts with the 
United States —  Eminent 
Domain— Bonds.

100-9-12 . T itles Vested— Tax Exem p
tions —  Sales —  Convey
ances to United States.

100-0-13. Conveyances —  Actions at 
Law —  Judiciul Notice —  
Presumptions as to O r
ganization.

Issuance of Bonds— Contract 
with the United States—  
Special Election Payments 
—  Additional Bonding — 
Validation of Previous I»-

100-9-15.

100-9-16.

100-9-17.

100-9-19.

100-9-20,

Sale of Bonds— Use of 
Funds.

Assessments Upon Real 
Property —  Paym ent of

Directors to Determine 
Amounts Required for 
Current Y ear —  Certified 
to Commissioners.

Duty o f County Assessors 
— Basis o f Valuation—  
Uniformity —  Returns —  
Apportionment in Case of 
Contracts with United 
States.

Fixin g Tux Levy— Covering 
Delinquencies—All Taxes 
Special.

Duties of County Treasurer
—  Liability —  Collections 
— W arrants and Coupons
—  Bond Fund —  Improve
ment Account— Payments

100-9-21 . General Laws Apply— Sole 
and Certificate— Redemp
tion—Tuxes u Lien.

100-9-22. Construction —  Notice — 
Awarding C ontracts — 
Contractors' Bonds.

100-9-23. Claims —  Manner of Pay
ment— R egistry of W ar
rants— Emergency Loans.
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100-9-24 .

100-9-20.

100-9-27.
ino-o-28.
100-9-29.

10O-9-:)6.

loo-o-:tB.

100-9-39.
100-9-40.

100-9-41.
100-9-42.

100-9-4:1.

100-9-44.

100-9-45.

100-9-4(5.

100-9-47.

Tolls, Charges, Assessments 
— Collection of Some.

Compensation of Officials— 
Prohibitions— Penalties.

Debt Limit— Interest on
Wnrrunts.

Distribution of W ater.
Diversion of W ater.
Inclusion uml Exclusion of 

J<ands in District.
Petition for Inctusion.
Notice of Application— Pro

cedure—Time— CoBts.
H earing on Petition.
Conditions Precedent to

Granting.
Reject or G rant Petition.
Copies of Orders and P lat 

Recorded— Additions L ia 
ble.

Minutes Admissible in E vi
dence.

Redivision o f Districts.
Exclusion o f Lands— L iabil

ity Not Impuircd.
Petition for Exclusion.
Notice o f Application—  

Parlies to Show Cause.
Hearings by Bourd— Assent.
Exclusion of Lands, When—  

Contracts with the United 
States.

Pilings with County Clerk 
and Recorder.

Division of D istricts— Rep
resentation.

Dissolution o f  D istrict—  
Election— Procedure.

Returns and Canvass of 
Election.

W ater D istrict Failure to 
Function —  Dissolution 
— Increase of Assessment 
— Lien us Tux Sale,

100-9-48. Special Proceedings for 
Judicial Exam ination.

100-9-49. Petition for Confirmation.
100-0-60. Notice —  Contest —  Time 

for Hearing.
109-9-61. Parties —  Appearances —  

Practice anu Procedure.
100-9-62. Findings and Decree— Costs.
100-0-63. Governor May Suspend 

Right to Appropriate 
W ater— Lim it o f  Time—  
Restoring Right —  Pub
lishing Proclam ation —  
Applications— Hearings.

100-9-64. Transfer o f W ater Rights—  
Notice to  Landowners.

100-9-66. D istricts Declared Bodies 
Corporate— Exemptions.

100-9-56. Inclusion of S ta te  Lands—  
Contract with Land 
Board.

100-9-67. Benefit o f Special Construc
tion— TerniB— Costs.

100-9-68. Locsl Improvement Dis
tricts.

100-9-69. Establishm ent— Lim it as to 
Costs —  Authorization —  
Construction W arrants —  
Orders.

100-9-60. Assessment o f  Damages and 
Benefits— Board of Equal
ization.

100-9-61. Costs Levied and Collected.
JOO-9-62. Payment of Delinquency.
100-9-63. Local Improvement Bonds.
100-9-64. C ontracts with United 

States.
100-9-66. Validation o f Act.
100-9-66. D efault of District— Court 

Procedure.
100-9-67. E ffect of Repeals Construed 

— Procedure Against De
faulting Members.

100-9-68 . Acts Repealed —  Govern
m ent of Districts.

100-9-69. Effective Date.

History. The early laws relating to irrigation and irrigation companies will be 
found in Comp. Laws 1876, Ch. 3, p. 219 e t seq.; 2  Comp. Laws 1888, Ch. 9, p. 47 ;
K. S . 1898, Title 33, § 1287; Comp. Laws 1907, Title 40, p. 641 ; 1 Comp. Laws 1917, 
T itle  66, Ch. 6.

Many o f the sections o f this chapter were amended by Laws 1921, Ch. 73. 
Argyle v. Bonneville lr r . D ist., 74 U. 480, 486, 280 P. 722.

This act came from California. State v. Green River l r r .  Dist., 40 U . 83, 119 P.

Validity. This chapter was held constitutional. S ta te  v. W eber County lr r . D is t, 
62 U. 200, 218 P. 732, applying Laws 1910, Ch. 68 ; S tate  v. Green River l r r .  Co., 
40 U. 83, 119 V- 1039.

Purpose and object of act. The Irrigation Act was passed for purpose o f  au
thorizing the organization of irrigation districts with view of improving and 
making productive by means o f irrigation large areas of arid lends which cannot 
he irrigated, improved, and made productive by individual effort. Stevens v. 
Melville, 62 U. 624, 176 P. 602.

Distinguished from Drainage Law. The law relating to irrigation d istricts is so 
unlike the law relating to drainage districts th a t a  judicial construction of the one 
is o f but little aid in the construction o f the other. Elkins v. Millard County D rain
age Diat. No. 3, 77 U. 303, 323, 294 P. 307. See Chapter 24A.
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L. 1919, eh. 68; eff. Mar. 18.
AN ACT to provide for the organization and government of irrigation 

districts and to provide for the acquisition or construction of works 
for the irrigation, drainage, and local improvement of lands embraced 
within such districts, also to provide for the distribution of water for 
irrigation purposes and to repeal Chapter 5, Title 55, Compiled Laws 
of Utah, 1917.

Be it enacted by the Lefjixlatare of the State of Utah:

100-9-1. Irrigation Districts.
In the interest of conserving and putting to beneficial use the public 

waters of the state, and preventing undue waste thereof, the governor 
of the state of Utah, upon the recommendation of the state engineer, or 
fifty or a majority of owners of lands or holders of title or evidence of 
title to lands requiring water in any district, may propose the organiza
tion of any irrigation district under the provisions of this Act, and 
when so organized such district ahall have the powers conferred or 
that may hereafter be conferred by law upon irrigation districts; pro
vided, that where ditches, canals, or reservoirs have been constructed 
before the passage of this Act, such ditches, canals, reservoirs and 
franchises, and the lands fully watered thereby shall be exempt from 
the operation of this law, unless such district shall be formed to pur- 
:hase, acquire, lease or rent such ditches, canals, reservoirs and their 
franchises, or unless such district shall be formed to make contract with 
the United States under any federal law; provided, further, that resi
dent entrymen upon public lands of the United States, and purchasers 
3f state lands, within the proposed district shall be deemed to be the 
swners of lands or holders of title or evidence of title to lands within 
the district for the purpose of becoming petitioners for the organization 
sf such irrigation district, and shall share all the privileges and obliga
tions of private landowners within the district, entrymen upon the pub
lic lands of the United States to be subject to the terms of the Act of 
Congress approved August 11, 1916, entitled, “An Act to Promote 
Reclamation of Arid Lands"; and provided, further, that a guardian, 
executor or an administrator of any estate, who is appointed as such 
under the laws of this state, and who as such guardian, executor or ad
ministrator, is entitled to the possession of the lands belonging to the 
estate which he represents may on behalf of his ward or the estate 
which he represents, upon being authorized by the proper court, sign 
and acknowledge all petitions in this Act mentioned, vote at all elections, 
and may show cause as in this Act mentioned, why lands should not be 
included in or excluded from the district. (Sec. 1.)

History.
This section is of ancient origin. 

Comp. Laws 187fi, Ch. 8, p. 210; 2 Comp. 
Laws 1888, Ch. 3, p. 47.

Comparable provisions.
C al. Gen. Laws, A ct 3864, £ 1 ,  as 

i  mended by Laws of 1941 (a  m ajority in 
number of holders of title or evidence

o f title to lands susceptible of irriga
tion from a common source and by the 
same system of works, including pump
ing from subsurface or other waters, 
such holders of title or evidence of title 
representing a m ajority in value of said 
lands, may propose organization of irri
gation district; or organization of such 
an irrigation district may be proposed by
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not leu  than 600 petitioners, said peti
tioners to include holders of title or evi
dence of title to not less than 20 per 
cent in value of lunils included within 
proposed district).

Idaho Code, § 4 2 -101  (fifty, or a 
majority, of holders of title or evidence 
of title to lands, that are  susceptible of 
one or more modcB of irrigation from the 
same or different sources and by the 
same or different systems of works, may 
propose organization of irrigation dis
tric t).

Mont. Rev. Codes. § 7106 (sixty per 
centum in number of holders of title or 
evidence of title to lands th at are sought 
to be included in an irrigation district 
and which are susceptible to irrigation, 
such holders of title or evidence of title 
ulso representing sixty per centum of 
acreage of said lands, may propose 
establishment and organization of irriga
tion district).

Cross-references.
Drainage districts. Title 24A ; soil con

servation and flood control districts, 
Title 82A ; w ater conservancy districts, 
100-11; sale nr lease of w ater to drain
age district. 100-11-18.

1. Validity.
This section is constitutional. Stale 

v. Green River Irr. Dist., 40 U. 83, 110 
P. 1039.

2. Exemption of land under drat pro
viso.

Whether land is exempt under first 
proviso to the seetion is a mixed ques
tion of taw and fact. Horn v. Shaffer, 
47 U. 66. 161 P. 666.

3. Limitations.
The limitation prescribed by 100-9-13  

does not affect substantive rights aris
ing under the first proviso to this sec
tion. Horn v. Shaffer, 47 U. 66, 161 
V. 656.

Deeisions from other jurisdictions.
—  Federsl.

The bill of complaint was dismissed on 
appeal without prejudice and with costs 
to defendant, inasmuch as the United 
States was a necessary party to  suit 
brought to adjudicate water rights of a 
number of parties; and inasmuch as the 
United States was not made a party to 
the suit, the lower court was without 
jurisdiction to adjudicate the w ater 
rights set up in the bill of complaint, it 
appearing th at the United States had 
previously entered into a contract with 
plaintiff, irrigation district organized 
under laws of Idaho, whereby the 
United States agreed to furnish the dis
trict the use and benefit of a proportion

ate part of its share of etored w ater 
available from the operation and main
tenance of American Falls Reservoir, 
the government also agreeing to build 
the necessary canal, diversion works, 
and system to moke available for use 
by plaintiff w ater from the Snake 
River, and plaintiff, irrigation district, 
agreeing to pay the government the cost 
of construction of the canal and distribu
tion and drainage system, and the cost 
of the storage rights in the American 
Falls Reservoir. American Falls Reser
voir Dist. No. 2 v. Crandall, 82 F.2d  
1173.

—  California.
irrigation district* organized pur

suant to the California Irrigation Dis
trict Act are political subdivisions and 
agencies of the state. Glenn-Colusa Irr. 
Dist. v. Ohrt, 31 Cal. App. 2d 019, 88 
l'.2d 703.

Public agencies, generally speaking, 
afford a proper subject for legislative 
classification; and this is true of irriga
tion districts. Powers Farm s, Inc. v. 
Consolidated Irr. Dist., 19 Cal. 2d 123, 
119 P.2d 717.

An irrigulion district i* u public cor
poration having such incidental munic
ipal powers as arc neeeasary to Its 
internal management and the proper 
conduct of its business; its primary pur
pose is the acquisition and operation of 
un irrigation system as a business enter
prise for the benefit of landowners within 
the district, such property being held 
in trust for them in a proprietary 
capacity, while secondarily and inciden
tally certain municipal powers have been 
conferred for its government and regula
tion; it is not a municipal corporation 
within meaning of Idaho Const. A rt. 
V II, § 4, so as to exempt its property 
from taxation. Lewiston Orchards Irr. 
Dist. v. Gilmore, 53 Idaho 377, 23 P.2d 
720.

To permit a board of directors to 
charge tolls to each tract of land, suffi
cient to pay the cost of delivery of water 
from the source of supply to it, individu
ally, violates the principles of coopera
tion on which Idaho irrigation district 
luws are based, and would render value
less all land intended to be benefited, ex
cept th at situated near the head of the 
canal. Gedncy v. Snake River Irr. 
Dist.. (>1 Idaho (106. 104 P.2d 909.

—  Montana.
Irrigation districts are public corpo

rations with such powers and authority 
os may be found in the law. S tate v. 
Stillw ater Countv, 104 Mont. 387, 06 
IV2d 788.
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100-9-2. Petition for Water Conservation District— Procedure— Ex
pense— Duty of County Commissioners and Slate Engi
neer.

For the purpose of establishing a water conservation district as pro
vided by this Act, a petition shall be filed with the board of county com
missioners of the county which embraces the largest acreage of the 
proposed district; said petition shall state that it is the purpose of the 
petitioners to organize a water conservation district under the provi
sions of this Act, and shall state the proposed moans of water supply, 
the name proposed for such district and shall be accompanied by an 
ownership plat as shown by the county records of the lands to be in
cluded in the proposed district; the petition shall pray the board to 
request that a water survey and allotment of water for the lands within 
the proposed district be made, that the land to be included in the pro
posed district be determined, listed with water allotment and platted, 
and that the question of final organization of the same be submitted 
to the vote of landowners within the proposed district; the petition shall 
be signed by the governor, or if proposed by landowners, by fifty or a 
majority of such landowners or holders of title or evidence of title to 
land within the proposed district. I f  the petition is presented by land
owners it must be accompanied by a good and sufficient bond to be 
approved by said board of county commissioners in double the amount 
of the probable cost of organizing such district inclusive of the cost 
of water survey and conditioned for the payment of all such costs in
curred in said proceeding including the cost of water survey in ense 
said organization shall not be effected; no bond need accompany the 
petition by the governor. The cost of the water survey, and all other 
costs incurred upon petition filed by the governor, shall, if  organization 
of the district be not effected, be borne one-half by the county or coun
ties in which the proposed district is situated, in proportion to the 
acreage, and one-half hy the state of Utah. In case organization of the 
district is effected all organizing costs and expenses, including cost of 
the water survey, shall be repaid by said district. Upon the filing of 
such petition with the board of county commissioners they shall send a 
certified copy of same to the state engineer of the state of Utah, with a 
request that the water survey and allotment be made. Thereupon it 
shall be the duty of the state engineer to cause to be made a water 
survey of all lands within the district for the purpose of determining 
and allotting the maximum amounts of water which could be beneficially 
used on such lands; each forty-acre tract or smaller tracts in separate 
ownership within each such legal subdivision shall be separately sur
veyed and the allotment made therefor. On completion of snid survey 
and allotment, the state engineer shall file with the board of county 
commissioners with which the petition for the said district is filed, his 
return of survey and report of allotment. Upon receipt of the report 
and return from the stnte engineer, the board of county commissioners 
shall cause to be published, notice that petition for formation of an 
irrigation district has been filed, water survey and allotment made, and 
a date set for the hearing of applications for exclusion and inclusion of 
lands and revision of allotments. Such notice shall be published once a
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week for three consecutive weeks, the last publication of which shall 
be at least one week prior to the date set for hearing, in some newspaper 
of genera] circulation published in the county, or if the district em
braces lands in more than one county, then in a newspaper of genera) 
circulation published in each such county, or if there be no such paper 
published in any such county or counties, then in some newspaper 
having general circulation in such county or counties. (Sec. 2.)

History.
As amended by L. 21, ch. 72, eff. May 

It), milking material changes in text.

Comparable provision*.
Cal. (ion. Laws, Act 3854, § 2  (peti

tion must be presented to board of super
visors of county in which the lands 
within the proposed district, or the 
greater portion thereof, are  situated).

Idaho Code, §42 -102  (petition must 
l>c presented to board of county com
missioners of county in which the great
est proportion of proposed district is 
situated).

1. Validity.
This section is valid. Stale v. Green 

River Irr. Dist., 40 U. 82, 119 P . 1029.

2. Compliance with section.
If  the requirements of this section 

ure not complied with, the assessment 
and sale for delinquent assessments is 
void. Bcttilvon Home Guilders v. Bonne
ville Irr. Dist., 70 11. 228, 200 P. 2C9.

8. The petition.
Governor’s petition for organisation 

of irrigation district stating “ The pro
posed means of water ( supply is the 
Weber, Ogden, Bear, and Provo rivers as 
well as all waters that may be de
veloped" was sufficient to confer juris
diction on county commissioners as 
stating proposed means of w ater supply. 
State v. Weber County Irr. Dist., 02 U. 
209, 218 P. 722.

I. Consent »f landowners.
In proceeding to prohibit and restrain  

lioard of county commissioners from 
proceeding further in attempted organ
ization of irrigation district, held irriga
tion district could not be established 
without initial consent of a t  least fifty, 
or a majority, of those owning land re
quiring w ater within district. Eamcs v. 
Board of Cotnmr's of Cnche County, 58 
U. 495, 199 P. 970.

:>. Ownership plat.
This section requires liling of a plat of 

lands, to be included in the proposed dis
trict, to accompany the petition, origi
nally filed with board of county commis> 
sioners, etc. Argyle v. Bonneville Irr. 
Dist., 74 V . 480, 480, 280 P. 722, follow

ing Bettilyon Home Builders v. Bonne
ville Irr. Dist., 70 U. 228, 2C0 P. 269.

Where the lands to be included in the 
district ure indicated with substantial 
accuracy by plat, petition, or listing in 
the proceedings, then jurisdiction is con
ferred upon the district and its officers, 
notwithstanding the lack of particular 
or metes and bounds descriptions in 
listings or on assessment books. After 
jurisdiction has been once obtained, de
fects in description may be aided and 
cured by reference to plats and other 
records. Argyle v. Bonneville Irr. Dist., 
74 U. 480, 492, 280 P . 722.

That the plats provided for by this 
section were made and died at time o( 
formation of district must be accepted 
ns a fact. Argyle v, Bonneville Irr. 
Dist., 74 11. 480. 492, 280 P. 722.

The notice provided for by thiB sec
tion is sufficient to give board juris
diction to allot w ater to land where it 
contains alt the information required, 
where it informs landowner th a t his 
land below proposed canal is within pro
posed irrigation district, and also in
forms him that county commissioners 
will consider any proper reasons that 
may be urged for a revision and amend
ment of allotment of w ater, especially 
where no claim is made that land below 
canal of irrigation district is not suscep- 
tihle of irrigation by system of w ater
works of district, nor that land below 
canal is not benefited by system of w ater
works of district. Furthermore, lack oi 
familiarity with provisions of this sec
tion is no excuse. P arry v. Bonneville 
Irr . Dist., 71 U. 202, 207, 263 P . 751, re
viewed in Argyle v. Bonneville Irr. 
Diet., 74 U. 480, 490, 280 P. 722.

If notice published under terms of this 
section gives notice, actual or construc
tive, that land of person to whom notice 
is given will be affected by formation 
of irrigation district, it is sufficient 
P arry v. Bonneville Irr . Diet., 71 U. 202 
263 P. 751, applying section 2 of Laws 
1919, Ch. 68.

Notice is sufficient if it informs per
son to whom given th at hiB land is within 
proposed irrigation district, and will b< 
affected hy formation of district, and 
th at county commissioners will conaidei 
any proper reasons that may be urged
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for a revision and amendment of w ater 
allotment. Parry v. Bonneville Irr. 
Diet., 71 11. 202. 2«3 P. 761, applying 
Lawn 1910, Ch. 68, g 11.

7. location of land.
Under this section the lund must lie 

situated within the boundaries of the 
irrigation district; that is a  prerequisite 
to a valid assessment, Bettilyon Home 
Builders v. Bonneville Irr. Dial., 70 U. 
:J28, 200 P. 209. F o r other enses, see 
100 -9-0 .

H. W ater survey.
Engineer's report of survey nml water 

allotment provided for by this section is 
not jurisdictional; therefore defects in 
survey do not affect jurisdiction of com
missioners, nor invalidate organization 
of irrigation district. Argyle v. Bonne
ville Irr . Dist., 74 U. 480, 488, 280 P. 
722, following S tate  v, Weber County 
Irr. Dist., G2 U. 209, 218 P . 732, 734.

Imperfect and insufficient survey by 
state engineer did not invalidate organ
ization of irrigation district, nor did it 
affect jurisdiction of county commis
sioners. Slate ex vel. Cluff v. Weber 
County Irr. Dist., 112 l '. 209, 218 P . 732.

9. Effect »f irregularities nr defi
ciencies.

After jurisdiction is once acquired liy 
the board of county commissioners in the 
formation of the district, irregularities 
or deficiencies thereafter may be cured 
by appropriate action. Argyle v. Bonne
ville Irr . Dist., 74 U. 480, 493, 280 P. 
722.

Mere irregularities cannot affect 
validity of organization of irrigation dis
trict. Bince such districts serve useful 
purpose, and courts should not hold their 
organisation invalid unless substantial 
provision of the statute has been omitted

or disregarded. Stale v. Weber County 
Irr . Dist., 62 U. 209. 218 P. 732.

10. Presumptions.
Presumption must lx- indulged in 

I'itvor of regularity and sufficiency of all 
proceedings in organization of irrigation 
district. Argyle v. Bonneville Irr. Dist., 
74 U. 480, 486, 280 P. 722.

In absence of allegation ntid proof that 
lands are not shown on pints required 
iiy law to be mndc anil filed, it will be 
presumed that they are so shown, and 
that listings nnd the plats, if read to
gether, would indicate particular tracts  
with sufficient accuracy and definiteness 
to include such lands within district and 
subject them to hoard's jurisdiction. 
Argyle v. Bonneville Irr. Dist., 74 U. 480. 
492. 289 P . 722.

11. Membership in district.
Where irrigation district was organ

ized under analogous statute, parties 
owning land under the system of canalB 
of such district, who had un interest in 
or were entitled to the wutcr of such 
mauls, became members of such district 
on organization, and tenants in common 
of its properly, so that neither the dis
trict nor its trustees could transfer any 
of the interests of such landholders 
within or under its jurisdiction. Thomp
son v. M cFarland, 29 U. 466. 82 P. 478, 
applying 2 Comp. Laws 1888, Ch. 3, p. 47.

A. L. K. notes.
Constitutionality and construction of 

statute which leaves to determination of 
privutc individuals boundaries of terri
tory to lie erected into w ater district, 
70 A. L. R. 10G4; “owner,” scope and 
import of term, in statutes relating to 
formation of irrigation districts, 95 A.
L. K. 1092.

100—S—3. Land and Water Allotments—Changes— Limitations—Prep
aration for Election.

When a petition has been filed, water survey and allotment made, and 
notice of hearing published as required by this Act, the commissioners 
shall upon the date set, proceed to determine and list the lands by acre
age and ownership in each forty acre legal subdivision to be included 
in said proposed district, from the petition, and from such applications 
for the exclusion of lands therefrom and the inclusion of lands therein, 
as may be made in accordance with the intent of this Act and may 
revise the allotment of water made by the state engineer; provided that 
no increase shall be made in any such allotment without the approval of 
the state engineer; they may adjourn such examination from time to 
time not exceeding two months in all, and shall by final order duly en
tered determine and list the acreage, and ownership in each forty acre 
legal subdivision together with the allotment of watcr.mado; provided,
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thut suid board shall not so alter the included lands, shown by the plat 
accompanying the petition, as to change the objects of said petition, or 
so as to exempt from the operation of this Act any lands, requiring 
water, shown on the plat as included within the petition, and susceptible 
of irrigation by the same system of water works applicable to other 
lands in such proposed district; nor shall any land which will not in the 
judgment of the board be benefited by such proposed system be included 
in such district; nor shall any lands of the state of Utah not held under 
contract of sale und for which the state board of land commissioners 
has not petitioned inclusion, be included in such district; provided also 
that lands not included in said proposed district as shown on the owner
ship plat accompanying the petition, may upon application of the owner 
or owners be included in such district upon such hearing, and such in
cluded lands shall be listed with such allotment or water as the board, 
using the allotment made by the state engineer for similar lands as a 
basis, may make after the conclusion of such hearing; provided further 
that in the hearing of any such petition the board of county commis
sioners shall disregard any informality therein, and in case they deny 
the same or dismiss it for any reason on account of the provisions of 
this Act not having been complied with, which are the only reasons upon 
which they shall have a right to refuse or dismiss the same, they shall 
state their reasons in writing therefor in detail, which shall he entered 
upon their records and in case these reasons are not well founded, a 
writ of mandamus shall, upon proper application therefor, issue out of 
the district court of said county, compelling them to act in compliance 
with this Act, which writ shull be heard within twenty days from the 
date of its issuance, and which twenty days shall be excluded from 
the two months a fter return of survey by the state engineer given the 
commissioners herein to act upon said petition. When the lands in
cluded in the proposed district shall have been determined and listed as 
aforesaid, the county commissioners shall forthwith make an order 
determining and listing said lands as aforesaid together with the allot
ments of water made, and designating the name of such proposed 
district, and shall by further order duly entered upon the record call an 
election of landowners of said district to he held for the purpose of 
determining whether such district shall be organized under the pro
visions of this Act, and by such order shall submit the names of one or 
more persons from each of the three divisions of said district as herein
after provided to be voted for as directors therein, and for the purpose 
of said election shall divide said district into three divisions as nearly 
equal in voting strength as may be practicable, define the boundaries 
thereof, designate polling places, and provided that a landowner of 
each of said divisions shall be elected a member of the board of directors 
of said district by the landowners of the whole district. Each of said 
divisions shall constitute an election precinct and three judges shall be 
appointed for each polling place therein, one of whom shall act as clerk 
of said election, provided, that the board of county commissioners may 
divide each of such divisions or election precincts into one or more 
voting precincts, designate polling places, and appoint judges of election 
therefor. (Sec. 3.)
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History.
As amended by L. 21, ch. 73, elf. May 

10, making many material changes and 
insertions in text and adding proviso.

1. Validity.
This section is valid. S tate v. Green 

River Irr. Diet., 40 U, 83, 110 P. 1030.

2. Duty of commissioners upon hearing.
Upon day set in notice, board of com

missioners shall proceed to determine 
list, end plat the lands included within 
district, and by Anal order duly entered, 
determine ona plat the lands included 
therein with the allotment of w ater 
made. Argyle v. Bonneville Irr. Dist., 
74 U. 480, 487, 280 P . 722.

This section requiring board of county 
commissioners to determine and plat 
lunds to be included in district means 
that lands to he included shall be so 
designated or described th at they can 
be identified. Bettilyon Home Builders 
v. Bonneville Irr. Diet., 70 U. 328, 260 
P. 269.

3. Designation and description of land.
This section necessarily means that

the lands to he included shall be so 
designated or described th a t they may 
lie identified, Bettilyon Home Builders 
v. Bonneville Irr. Dist., 70 U. 328, 280 
P. 269, followed in Argyle v. Bonneville 
Irr, Dist., 74 U. 480, 486, 280 P. 722.

4. Allotment of water.
If amount of w ater allotted by board 

of directors of irrigation district is in 
excess of amount designated by state 
engineer, the totol allotment will not be 
had, but only that portion which is in ex
cess. Argvle v. Bonneville Irr. Dist., 74 
U. 480, 494, 280 P . 722.

Since this uct apparently contains no 
provision under which directors or other 
officers of district have authority to 
correct an error in allotting water by 
fixing wrong acreage, court of equity has 
ample power to grant relief under Const. 
Art. I, $1 1 , providing for redress of 
injuries in courts. Madsen v. Bonne
ville Irr. Dist., 66 U. 671, 239 P . 781.

5. Fixing boundaries.
Fixing of boundaries of district must 

not be confused with allotment of water 
to respective tractB of land, since former 
is determined by board of county com
missioners, while latter is later made by 
board of directors of district. Bettilyon 
Home Builders v. Bonneville Irr . Dist., 
70 U. 328, 260 P . 269, followed in Argyle 
v. Bonneville Irr . Diet., 74 U. 480, 486, 
280 P. 722. 6
6. Location of land.

While allotment of w ater to land 
sought to be assessed is prerequisite to

vulid assessment, first essential is that 
land be situated in district. Bettilyon 
Home Builders v. Bonneville Irr . Dist., 
70 U. 328, 200 P. 209.

Under this section it is a prerequisite 
to a vulid assessment th at the land be 
situated in the irrigation district. 
Bettilyon Home Builders v. Bonneville 
Irr . Dist., 70 U . 328, 260 P . 269, followed 
in Argyle v. Bonneville Irr . Dist., 74 U. 
480, 280 P. 722.

Section 10, A rt. XIII of the Constitu
tion is in accord with the general rule 
that irrigation districts cannot asseBB 
land without such district. P arry  v. 
Bonneville Irr . Dist., 71 U. 202, 209, 263 
P. 761.

Any particular truct of land Bhown 
on the plat made by board of county com
missioners and referred to in tne list 
of w ater allotments, where such land 
cun be definitely identified and located 
hy reference to either or both the plat 
and the list, is within the district and 
subject to jurisdiction of board of direc
tors for all lawful purposes under the 
uct. Argyle v. Bonneville Irr. Dist., 74 
U. 480. 487, 280 P . 722.

The listing of the lands, even if in
adequate or incorrect in description, 
may be aided by the plat on file. I f  a 
proper, adequate, and correct description 
of the tract of land can be ascertained 
from the plat when read in connection 
with the listing, then such land is within 
the district, and the county and district 
officials have jurisdiction over it  for the 
purpose of levying and collecting taxes 
for w ater allotments actually made. 
This, of course, assumes th a t other 
jurisdictional requirements are met. 
Argvle v. Bonneville I it . Dist., 74 U. 
480. 487, 280 P. 722.

7. KITccI o f noncompliance with sec-

In action to declare void sale of land 
for unpaid assessments for construction 
of irrigation district, where evidence 
failed to show th at plaintiff’s lands were 
included in plat which accompanied 
petition for organization of district 
under 100 -9 -2  and showed th at land 
was so situated that only very small 
portion, if any, benefited hy irrigation  
system, and description of lund as con
tained in allotments made by state engi
neer, county commissioners, and direc
tors of district was indefinite and 
uncertain, it  was held that attempted 
assessment and subsequent sale were 
void, since it was not shown that land 
was in district. Bettilyon Home Build
ers v. Bonneville Irr . Diet,, 70 U. 328, 
260 P . 269.



[495J T itle 100— W ater and Irrigation 1 0 0 -9 -1

100-9-4. Notice of Election—'Who Entitled to Vote— Directors.
The board of county commissioners shall thereupon cause a notice em

bodying said orders in substance signed by the chairman of the board of 
county commissioners, and the clerk of said board, to be issued, given 
and published, giving public notice of said election, the time and place 
thereof, and the matters submitted to the vote of the landowners; said 
notice and substance o f such order shall be so published as provided in 
section 2 of this Act, and if any portion of such proposed district 
lies within any other county, or counties, then such order and notice 
shall be published in a newspaper of general circulation within each of 
said counties. At all elections held under the provisions of this Act, all 
persons shall be entitled to vote who are landowners of agricultural 
lands, to which water has been allotted within the district as defined by 
this Act; provided, that corporations owning lands within the district 
shall be considered persons within the meaning of this section. Land- 
owners shall be entitled to vote only in the division of such district, 
wherein their lands, to which water has been allotted, or a major por
tion thereof are located; and any individual entitled to vote as aforesaid 
shall also be eligible to election as a director in and for the division in 
such district, in which the major portion of his lands arc located. The 
ballots to be used and cast at such election for the formation of such 
district, shall be substantially as follows: “Water conservation district,
..............................................................................  Yes, .............................................
(Name) ........................................................................... acre-feet,” or “Water
conservation district...............................................................  No..........................
(Name) ..............................................................................  acre-feet,” or words
equivalent thereto, and .shall also contain the names of the persons to be 
voted for as members of the board of directors of said district; each 
landowner may vote for three directors, one for each division, and shall 
indicate his vote by placing a marginal cross upon the ballot for or 
against any question submitted or name voted upon and opposite thereto 
at any election held under this Act. Provided, that at the election for 
the organization of the district each elector as provided herein shall be 
entitled to cast one vote for each acre-foot of water or fraction thereof, 
allotted to the land owned by such elector, as shown by the order of the 
board of commissioners, and shall sign the ballot and indicate along 
with his or her name the number of acre-feet allotted to the lands owned 
by the elector casting the ballot. (Sec. 4 .)
niatory.

As amended by L. 21, eh. 73, e(T. May 
10, making no material change in text.

Comparable provision)*.
Cal. Gen. Laws, Act 3854, § 0  (notice 

of election to be held in proposed dis
trict is given by !>oard of supervisors).

Idaho Code, § 4 2 -1 1 0  (board gives 
notice of election to be held in the pro
posed district). 1

1. Right to vote a t  election.
This section limits the right to vote 

on the question of the formation of a

district and the issuance of bonds of  
the district, as well ns the election of  
officer* of the district, to the land
owners of the district. Parrv v. Bonne
ville Irr. Dist., 71 U. 202, 200, 263 P . 
751.

A. L. H. notes.
“Owner,” scope and import of term , 

in statutes relating to formation of  
irrigation districts, 06 A. L. R. 1002.
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100-9-5. Canvass of Returns—Organization of District.
The said board of county commissioners shall meet on the first Mon

day next succeeding such election And proceed to canvasn the returns 
thereof; and if, upon such canvass, it appears that a majority of the
votes cast at said election are “Water conservation d is tr ic t ......................
.............................................................. yes,” the board shall by an order en
tered on their minutes, declare such territory duly organized as a water 
conservation district, under the name and style theretofore designated, 
and shall declare the persons receiving respectively the highest number 
of votes for such several offices to be duly elected to such office. The 
said board shall within a reasonable time thereafter, cause a copy of 
such order, including v list and plat of the lands of said district, with 
water allotment, to be ied for record in the office of the county clerk of 
the county in which the petition is filed and certified copy with the 
county recorder of each county in which any portion of such lands are 
situated, and no board of county commissioners of any county including 
any portion of such district, shall after the date of organization of such 
district, allow another district to be formed including any of the land 
of such district, without the consent of the board of directors thereof; 
and from and after the dAte of such filing, the organization of such 
district shall be complete and the officers thereof shall immediately 
enter upon the duties of their respective offices, upon qualifying in ac
cordance with law, ami shall hold such offices, respectively, until their 
successors are elected and qualified. No filing or recording fees shall 
be charged for filing or recording any instruments required to be filed 
or recorded under this section.............................................................. (Sec. 5.)

History. I. Filing papers in clerk’s office.
As amended by L. 21, ch. 73, off. May Copies of plat as officially made must 

10, (unking no material changes in text, lie filed in county clerk’s office and county 
recorder’s office. Argvle v. Honnevillc 
Irr. Hist.. 74 If. 4fif), 4R7, 280 P. 722.

100-9-6. Regulur Election of District—Official Rond— Fiscal Agents.
The regular election of said district, for the purpose of electing a 

board of directors, ahull bo held on the first Tuesday after the first 
Monday in December of the year next succeeding the year in which the 
election for organization was held and annually thereafter, at which 
time one director shall be elected for a term of three years. Provided, 
that at the first election held for the organizing of district, to choose the 
first board of directors, three directors shall be elected and the person 
having the highest number of votes shall continue in office for the full 
term of three years from the first day of January of the year following, 
the next highest two years from the first day of January of the year 
following, and the third highest one year from the first day of January 
of the year following. But if two or more persons have the same num
ber of votes then their term shall be determined by lot, under the 
direction of the clerk of the county wherein the organization of the dis
trict shall have been effected. The person receiving the highest number 
of votes for any office to be filled at such election is elected thereto. 
Within ten days after receiving their certificates of election, hereinafter
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provided for. said officers shall take and subscribe the official oath and 
file the same in the office of the county clerk, of the county wherein the 
organization was effected, and on the 1st day of January following shall 
assume the duties of their respective offices. Kneh member of the board 
of directors shall execute an official bond in the sum of three thousand 
dollars ($3,000.00), which bond shall be approved by the clerk of the 
county wherein such organization was effected, and shall be recorded in 
the office of the said county clerk, the premium on such bonds to be paid 
by the district. All official bonds herein provided shall be in the form 
prescribed by law for official bonds for county officials, except that the 
obligee named in said bonds shall be the district: they shall be filed 
with the county clerk at the same time as the tiling of the oath herein 
prescribed; provided, thut in case any district organized under this Act 
is appointed fiscal agent of the United Stutes or by the United States is 
authorized to make collections of money for and on behalf of the United 
States, in connection with any federal project, each such director shall 
execute a further and additional official bond in such sum as the sec
retary of the interior may require, conditioned for the faithful dis
charge of the duties of his office, and the district shall execute a further 
and additional bond for the faithful discharge by the district of its 
duties us fiscal or other agent of the United States under any such ap
pointment or authorization. Such additional official bonds to be filed 
as other official bonds hereinabove provided and any such additional 
official bond may be sued upon by the United States or any person 
injured by the failure of any such director or of the district to fully, 
promptly and completely perform their respective duties. {Sec. 6.)
History.

As amended by L. 21, ch. 73, eff. May 
ID. making various material changes in 
text.

100-9-7. Office Locution—Pre-election Proceedings.
The office of the board of directors shall be located in the county 

where the organization was effected. Fifteen days before any election 
held under this Act, subsequent to the organization of the district, 
the secretary, who shall be appointed by the board of directors, shall 
cause notice, specifying the polling places of each precinct, to be posted, 
in a public place in each election precinct, of the time and place of 
holding the election, and shall also post a general notice of the same 
in the office of said board, which shall be established and kept at some 
fixed place in said county to be determined by said board. Prior to the 
time for posting the notices, the board must appoint for each polling 
place, from each precinct, from the electors thereof, three judges, one 
of whom shull act as clerk, who shull constitute a board of election for 
each such polling place. If the bourd fails to appoint a board of elec
tion. or the members appointed do not attend the opening of poll* 
on the morning of election, the electors of the precinct present at that 
hour may appoint the board, or supply the place of any absent member 
thereof. The board of directors must, in its order appointing the board 
of election, designate the hour and the place in the precinct where the
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election must be held, provided that if there be no suitable polling places 
within any precinct, then said board may designate polling places 
outside of such precinct. Candidates for the office of director shall 
each within 20 days prior to the time set for the election of directors, 
file with the secretary of the district, a certificate of nomination con
taining his name and address together with the endorsement of 10 
landowners qualified to vote within the precinct. It 9hall be the duty 
of the secretary to include on the official ballot, and in all notices of 
election, the names of all candidates whose certificate of nomination 
has been executed and filed in accordance with the provisions hereof.

(Sec. 7.)
niNiury.

As amended by L. 21, ch. 711. c(T. Muy 
10, mukinc various changes in text and 
mliiinc lust two sentences.

100-9-8. Conduct of Election.
One of the judges shall be chairman of the election board and may: 

First, administer all oaths required in the progress of an election. 
Second, appoint judges and clerks, if  during the progress of the elec
tion any judge or clerk ceases to act. Any member of the board of 
election, or any clerk thereof, may administer and certify oaths re
quired to be administered during the progress of an election. Before 
opening the polls, each member of the board must take and subscribe 
an oath to faithfully perform the duties imposed upon them by law. 
Any elector of the precinct may administer and certify such oath. The 
polls must be opened at 7 o’clock in the morning of election and be 
kept open until 7 o’clock p. m. of the same day. I t  shall be the duty 
of the clerk of tbe board of election to forthwith deliver the returns 
duly certified to the board of directors of the district. (Sec. 8.)
Hiutory.

As amended by I,. 21. ch. 72, elT. Mav 
10, changini: time that polls must be 
kept open.

100-9-9. Returns—Canvass—Result Declared.
No list, tally paper, or certificate returned from any election shall 

be set aside or rejected for want of form if it can be satisfactorily 
understood. The board of directors must meet At its usual place of 
meeting on the first Monday after election and canvass the returns. 
I f  at the time of meeting the returns from each precinct in the dis
trict in which the polls were opened have been received, the board of 
directors must then and there proceed to canvass the returns; but if 
all the returns have not been received, the canvass must be postponed 
from day to day until the returns have been received, or until six 
postponements have been had. The canvass must be made in public by 
canvassing the returns and declaring the results thereof. The board 
shall declare elected the person receiving the highest number of votes 
so returned for each office, and also declnre the result of any question 
submitted. (Sec. 9.)
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100-9-10. Statement of Results—Record—Vacancies Filled.
The secretary of the board of directors must, as soon as the result 

of any election hold under the provisions of this Act is declared, enter 
in tho records of such board and file with the county clerk of the county 
in which the office of said district is located, a statement of such re
sults, which statement must show: F irst, a copy of the notice of said 
election, showing when and where posted. Second, the names of the 
judges of said election. Third, the whole number of votes cast in the 
district and in each precinct of the district. Fourth, the names of the 
persons voted for. F ifth , the office to fill which each person was voted 
for. Sixth, the number of votes given in the district for each of such 
persons. Seventh, the number of votes given in the district for each 
such persons. Eighth, the names of the persons declared elected. 
Ninth, tho results declared on any question submitted in accordance 
with tho majority of the votes cast for or against such question. The 
board of directors must declare elected the person having the highest 
number of votes given for each office, and also the result of any ques
tion submitted. The secretary must immediately make out and de
liver to such person a certificate of election, signed by him and authenti
cated with the seal of the district. In case of a vacancy in the board 
of directors, by death, removal, resignation, or inability from any 
cause, to properly discharge the duties as such director, the vacancy 
shall be filled by appointment by the remaining members of the board. 
In the event that all of said directors shall resign or be removed, or 
from any cause be unable to discharge their duties as directors, then 
there may be called a special election to fill such vacancies. The sec
retary may call such election upon giving thirty days’ notice thereof 
by publication in a paper having general circulation in the irrigation 
district. The election shall be held and returns thereof made in a 
manner providing for general elections in the district. Any director 
appointed as above provided, shall hold his office until the next general 
election of said district, and until his successor is elected and qualified.

(Sec. 10.)

lllMlorr.
As nmemle.l by L. 2<J, ch. (W, off. May 

I I, milking minor changes uml inserting 
two sentences ut end of text.

100-9-11. Organization of Board —  Powers, Duties, Proceedings — 
Contracts with the United States—Eminent Domain 
— Bonds.

The directors having duly qualified, shall organize as a board, elect 
a president from their number and appoint a secretary. The secretary 
shall execute a bond, in favor of the district, in form and amount pre
scribed by said board. The Board shall have power, and it shall be 
its duty, to adopt a seal, manage and conduct the affairs and business 
of the district, make and execute all necessary contracts, employ such 
agents, attorneys, officers and employees as may be required, and 
prescribe their duties. The board shall establish boundaries of elec
tion precincts and may change the same, but no such change shall
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be made leas than thirty days prior to an election. Upon the comple
tion of the organization of the district and before any bond issue or 
contract is voted on, any assessment levied, or toll or charge imposed, 
the board of directors having first determined the amount of water 
available for the use of the district, shall on such notice and hearing 
and under such rules and regulations as the bourd may determine make 
a final revision and allotment of the available water to each forty acre 
tract or smaller tract in separate ownership within each such legal 
subdivision: provided that no allotment shall be increased above the 
amount originally allotted by the state engineer without the consent of 
the state engineer; provided further that such final allotment may not 
thereafter be decreased as long ns then* may be any outstanding indebt
edness in excess of 2 per cent of the assessed valuation of the lands 
within said district; such allotment may, however, be increased to an 
amount not exceeding the amount ullotted by the stale engineer should 
the additional amount of water become available for the use of the dis
trict. Such final allotment shall be the basis for all assessments, tolls 
and charges levied aguinst the land and shall also thereafter be the 
basis, of the vote ut all elections. A copy of the order making such 
allotment or any increase thereof as herein provided, certified to by 
secretary of the district shall lie immediately tiled for record in the 
office of the county clerk of the county in which the oltice of the district 
is located and a certified copy tiled with the county recorder of each 
county in which any lauds of the district are situated. Nothing in this 
Act, however, shall prohibit the state engineer, upon petition by the 
board of directors after the organization of the district has been per
fected. from increasing the maximum allotment of water for any tract 
or tracts of land embraced within the district when in the opinion of the 
state engineer said tract or tracts of land cannot be beneficially irri
gated with the amount of water allotted. The board of directors shall 
have the power to construct or may acquire by contract, purchase, con
demnation. or otherwise, canals, ditches, reservoirs, reservoir sites, 
irrigation systems or works and lands necessary or incidental to the use 
and operation of irrigation works and reservoir sites, which lands may 
be leased when the tensing thereof will not interfere with their use for 
irrigation purposes, and also water tilings, water rights, rights of way, 
or other property or any interest therein, including power plants when 
acquired or developed in connection with an irrigation system with the 
right to sell or dispose of the surplus power therefrom. The board shull 
also have the right to purchase stock of irrigation, canal and reservoir 
companies. The board may exchange bonds of the district for any 
such property upon such terms and conditions as the board may deem 
best, subject, however, to the approval of the state board of certifica
tion. The board, its agents, and employees, shall have the right to enter 
upon any land in the district, to make surveys and to locate and con
struct any canal or canals, ami the necessary luterals. Said board shall 
have the right by condemnation to acquire rights of way for the en
largement of any ditches, canals, or reservoirs, provided thut said 
board shall not have the right to occupy the premises proposed to be 
condemned pending the determination of suit, except upon filing such
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bond as is required by law in the case of suits by other corporations and 
individuals. The right of way is hereby given, dedicated, and set apart, 
to locate, construct and maintain said works, or reservoirs, over, 
through or upon any of the lands which are now, or may be the property 
of the state. The board may make such investigations and, based 
thereon, such representations and assurances to the secretary of the 
interior, as may be requisite under the act of congress, approved August 
11. 191G, and may enter into any obligation or contract with the United 
States for the construction or operation and maintenance of the neces
sary works for the delivery and distribution of water therefrom or for 
the assumption, as principal or guarantor of indebtedness to the United 
States on account of district lands, or for the temporary rental of water 
under the provisions of the federal reclamation act, and all acts amenda
tory thereof, or supplementary thereto, or any other acts of congress 
now enacted or which may hereafter be enacted, and the rules and 
regulations established thereunder; or the board may contract with the 
United States for a water supply under uny act of congress providing 
for or permitting such contract, and may convey to the United States 
as partial or full consideration therefor water rights or other property 
of the district, and in case contract has been or may hereafter be made 
with the United States as herein provided, bonds of the district may he 
deposited with the United Stales at 95 per cent of their par value to the 
amount to be paid by the district In United States under any such con
tract, the interest nn said bonds In be provided for by assessment and 
levy as in the case of other bonds of (he district, and regularly pHid to 
the United States to be applied ;is provided in such contract, and if 
bonds of the district are not so deposited, it shall be the duty of the 
board of directors to include as part of any levy or assessment now 
provided for by law, an amount sufficient to meet each year all payments 
accruing under the terms of any such contract and the hoard may accept 
on behalf of the district, appointment of the district as fiscal agent of 
the United States, or authorization of the district by the United States 
to make collections of moneys for or on behalf of the United States in 
connection with any federal reclamation project, whereupon the district 
shall be authorized so as to ad and to assume the duties and liabilities 
incident to such action, and the said board shall have full power to do 
any and ull things required b.v the federal statutes now or hereafter 
enacted in connection therewith, and all things required by the rules and 
regulations now or that may hereafter be established by any depart
ment of the federal government in regard thereto. Districts co
operating with the United States may rent or lease water, to private 
lands, entrymen, or municipalities, in the neighborhood of the district, 
in pursuance of contract with the United States. I f  contract is pro
posed to be made with the United States and bonds are not to be 
deposited with the United States in connection therewith, the question 
to be submitted to the voters at u special election is whether or not con
tract shall be entered into with the United States. The notice of 
election shall state under the terms of what act or acts of congress 
contract is proposed to be made, and the maximum amount of money 
payable to the United States for construction purposes exclusive of
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penalties and interest, and the water rights and other property, if any, 
to be conveyed to the United States as in this section provided. The 
ballots for such election shall contain the words “Contract with the 
United States— Yes” and “Contract with the United States— No,” or 
words equivalent thereto. I f  a majority of the votes cast at such elec
tion are "Contract with the United States—Yes," the board of directors 
shall immediately enter into such contract with the United States. The 
board shall establish equitable rules and regulations for the distribu
tion and use of water among the owners of lands included in this dis
trict, and may provide therein that no water shall be delivered to lands 
which are delinquent or in default in the payment of any toll, charge, 
tax or assessment. The said rules and regulations shall, as soon as 
adopted, be printed in convenient form for distribution in the district; 
provided, however, that water, the right to the use of which is acquired 
by the district under any contract with the United States, shall be dis
tributed and apportioned by the district in accordance with the acts 
of congress and rules and regulations and the provisions of said con
tract in relation thereto.

The board of directors shall have power to lease or rent the use of 
water not needed by the landowners of said district, or contract for the 
delivery thereof to occupants of other lands within or without said 
district, at such prices and on such terms as they may deem best; pro
vided, that no lease or rental agreement running for a period of more 
than five years shall be made, and no vested or prescriptive right to the 
use of such water shall attach to said land by virtue of such lease or 
such rental; and, provided, also that any landowner in said district may, 
where practicable, with the consent of the board of directors assign 
the right to the whole or any portion of the water so apportioned to his 
land for any one year to any other bona fide landowner, for use in the 
district for said year, provided such landowners shall have paid all 
amounts due on assessments, upon such lands. The board shall gener
ally perform all such acts and have all such powers as shall be necessary 
fully to carry out the purposes of this act. The board of directors shall 
by resolution prescribe the dates for holding regular meetings und shall 
also hold such special meetings as may be required for the proper trans
action of business. A special meeting may be called by n written 
request of ten or more of the electors of said district, addressed to the 
president of the board of directors, or by the president of the bonrd, or 
by any two directors. All meetings of the board must be public; and 
two members shall constitute a quorum for the transaction of business; 
and on all questions requiring a vote, there shall be a concurrence of ut 
least two members of said board. All records of the board shall be open 
to the inspection of any landowner during business hours. The board 
shall at the end of each fiscal year prepare and submit to a public meet
ing, of the landowners within the district, called for that purpose, a 
report covering All transactions and operations of the district during 
the year. (Sec. 11.)

History. Com parable provisions.
As amended l>y L. 21, ch. 7;), eft. May Cul. Gen. Laws, Act DSfid, $ IS (per- 

10, making material changes in first few tains to directors of irrigation district, 
sentences of text. and their organization us u board); § 15,
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its amended by Laws of 1989 (enumer
ate* powers and duties of the board);
5 15.1 added by Laws of 1941 (confer
ring power upon boned of directors to 
acquire land, or use land already ac- 
i|iiired. for uirpoiT or uviution school or 
both).

Mont. Rev. Codes, §7174  (board of 
commissioners of irrigation district con
stitutes its corporate authority; duties 
and powers thereof uro herein enumer
ated).

1. Powers of hoard.
Irrigation Act confers power on board

to determine and assess the benefits to 
lands of landowners within irrigation 
district. Stevens v. Melville, 62 U. 524,
176 P. (102.

The board of directors of an irriga
tion district is given power to alienate 
any property in the district not neces
sary for currying into effect the pur
poses of the district. News Advocate 
Pub. Co. v. Carbon County, 72 U . 88, 96,
2(19 P. 12!'.

I'mler this section county has no 
authority to sell property, which has 
been acquired by the district, for delin
quent taxes, but such authority is vested 
in the board of directors of such dis
trict, if such property is not needed for 
the uses of the district. News Advocate 
Pub. Co. v. Carbon Countv, 72 U . 8ft, 96,
2ti9 P. 12!*.
2. Allotment and Axing boundaries.

While 'nllotincnt of water to lund
sought to he assessed is prerequisite to

100-9-12. Titles Vested— Tax Exemptions—Sales—Conveyances to 
United States.

The title to all property acquired under the provisions of this Act 
shall immediately nnd by operation of law, vest in such irrigation dis
trict, in its corporate name, and is hereby dedicated and set apart for 
the uses and purposes set forth in this Act. and shall be exempt from 
all taxation; and said board is hereby authorized and empowered to 
hold, use and acquire, manage, occupy and possess said property as 
herein provided, and may sell property no longer necessary for the use 
of the district; provided, that when any district contemplated in this 
Act shall find it necessary to procure and acquire a supply of water from 
outside the boundaries of this State, then in such event it shall be lawful 
for said district to contract and pay for the same in the same manner 
as other property acquired by the district is purchased and paid for; 
provided, further, that any property acquired by the district may be 
conveyed to the United States in so fa r  as the same may be needed for 
the construction, operation and maintenance of works by the United 
States for the benefit of the district under any contract that may be en
tered into with the United States pursuant to this chapter. The provi
sions of this section as to taxation shall not apply to that portion of any 
property of the district not used solely for irrigation purposes.

(Sec. 12.)

valid assessment, first essential is that 
land be situated in diatrict. Bettllyon 
Home Builders v. Bonneville Irr. Dist., 
70 U. 828, 2(10 P. 209, followed in Argyle 
v. Bonneville lrr . Dist., 74 U . 480, 280 
I*. 722.

Fixing of boundaries of district must 
not be t-onfuBcd with allotment of w ater 
to respective tracts of land, since former 
is determined by board of county com
missioners, while latter is later made by 
board of directors of district. Bettil.von 
Home Builders v. Bonneville Irr . Dist., 
71) U. 828. 2C0 P. 269.

3. Final allotment as basis for assess-

In action to dcclurc void sale of land 
for unpaid assessments for construction 
of irrigation district where evidence 
failed to show th at plaintiff’s lands were 
included in plat which accompanied 
petition for organisation of district 
under 100-9-2 and showed that land was 
so situated that only very small portion, 
if any, benefited by irrigation system, 
and description of land as contained in 
allotments made by state engineer, 
county commissioners, and directors of 
diatrict was indefinite and uncertain, it 
was held that attempted assessment and 
subsequent sale were void, einee it was 
not shown that land was in district. 
Rottilvon Home Builders v. Bonneville 
Irr. l)ist., 70 U. 828, 260 P . 2G9.
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Comparable provisions,
Cul. Gen. Laws, A ct 3K54, § 2 9 , Iduho 

Code, §42 -:< ll (legnt title to property, 
acquired under provisions of statute, 
immediately and by operation of low 
vests in the irrigation district).

I. Sale of district's property.
Under this and the preceding section, 

not only iB the county not granted 
authority to soil property which has 
been acquired by an irrigation district 
for delinquent taxes, but such authority 
is vested in the Imnnl of directors of

such district if such property is not 
needed for the uses of the district. 
News Advocate Pub. Co. v. Carbon 
County. 72 l). Hh, ill). 2<i9 P . 129, apply
ing Laws 1!U!I, Ch. C.H, §§ I I .  12, 21, os 
amended by Laws 192:1, Ch. 9.

2. Kxeeution or attachment of property.
Properly of irrigation district, includ

ing hank deposits, is not subject to levy 
of execution by judgment creditors. 
Upper Blue Bench Irr. Dist. v. Conti
nental Nat. Bank & T ru st Co., 93 U. 
:I2B, 72 P.2d 104fi.

100-9-13. Conveyances— Actions at Law—Judicial Notice—Presump
tions as to Organization.

The said boartl is hereby authorized and empowered to lake convey
ances or assurances for all properly acquired by it undrr the provisions 
of this Act in the name of such irrigation district, and to institute and 
maintain any and all actions and proceedings, suits at luw or in equity, 
necessary or proper in order to fully carry out the provisions of this 
Act or to enforce, maintain, protect, or preserve any or all rights, priv
ileges and immunities created by this Act or acquired in pursuance 
thereof. And in all courts, actions, suits, or proceedings the said board 
may sue, appear and defend in person or by attorneys and in the name 
of such irrigation district. Judicial notice shall be taken in all actions, 
suits and judicial proceedings in any court of this state of the organiza
tion and existence of any irrigation district of this stute, now or here
after organized, from and after the filing in the office of the county 
clerk of the order of the board of county commissioners mentioned in 
section 5 of this Act and a certified copy of said order shall be prima 
facie evidence in all actions, suits and proceedings in any court of this 
state of the regularity and legal sufficiency of nil Acts, matters and 
proceedings therein recited and set forth ; and any such irrigation dis
trict, in regard to which any such order has been heretofore or may 
hereafter be entered, and which has exercised or shall exercise the 
rights and powers of such a district, and shall have hud or shall have in 
office a board of directors exercising the duties of their office, the legal
ity or regularity of the formation or organization whereof shall not 
have been questioned by proceedings in quo warranto instituted in the 
district court of the county in which such district or the greater portion 
thereof is situated within one year from the date of such filing, shall be 
conclusively deemed to be a legally and regularly organized, established 
and existing irrigation district within the meaning o f this Act, and its 
due and lawful formation and organization shall not thereafter be ques
tioned in any action, suit or proceeding whether brought under the 
provisions of this Act or otherwise. (Sec. 13.) I.

I. quo w arranto. redress in the courts, a  reasonable time
The limitation prescribed by this see- being provided fo r that purpose. Horn 

lion, in which the regularity of the v. Shaffer, 47 II. f>6, 01), 151 P. 665, 
formation or organization of an irrign- Wliut was intended lo 1>e set a t rest 
lion dialrict may be ussuiled, is not un- by requirements of this section that quo 
constitutional us depriving a person warranto In' brought within the yenr, 
whose rights arc  affected from seeking were matters pertaining to the forma-
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lion or organization of the district, umi 
not substantive rights which muy arise 
under first proviso to 100-0-1 . Horn v. 
Shaffer, 47 U. 65, 50, 151 I\ 556.

L. Judicial notice.
Under this section, judicial notice will 

*  taken of fact that words "irrigation  
lixtrict" indicate a public body. Upper 
liluc Bench h r , Dist. v . Continental 
Nut. Bank & Trust Co., 03 U. 326, 339, 
72 P.2.1 1048.

It is u matter of common knowledge 
:hni corporate management of irriga- 
:ion systems has greatly increased in the 
Western states recently, but courts will

not undertake to settle for the parties 
the better method of handling water 
rights. Tanner v. Provo Reservoir Co., 
7d U .3 3 6 , 349, 289 P . 161.

It  is m atter of common knowledge that 
<in various streams of Utah there are 
hundreds of furmers and others using 
water therefrom, many of them with 
rights recognized without question for 
more than half a centurv. Brady v. 
McConaglc, 57 U. 424, 195 P. 188.

A. L. K. notes.
Liability of irrigation district for 

damages, 74 A. L. R. 898.

HI0-9-II. Issuance of Bonds—Contract with the United States—Spe
cial Election Payments— Additional Bonding—Validation 
of Previous Issues.

For the purpose of constructing or purchasing or acquiring necessary 
reservoir sites, reservoirs, wutcr, water filings, water rights, canals, 
ditches and works, stock of irrigation, canal, or reservoir companies, 
und other necessary property and rights, for the assumption of any in
debtedness to the United States, for the purpose of paying interest upon 
the bonds herein authorized during the period of construction and for 
not more than four years thereafter, and otherwise carrying out the 
provisions of this Act, the board of directors of any such district shall 
as soon after such district has been organized as may be practicable, 
estimate ami determine the amount of money necessary to be raised for 
such purposes, and shall forthwith call a special election, at which 
election shall be submitted to the landowners of such district, possessing 
the qualifications prescribed by this Act. the question of whether or not 
the bonds of said district shall be issued in the amount so determined. 
Notice of such election shall be given by posting notice in one public 
place in each election precinct in said district for at least twenty days, 
and also by publication in the manner prescribed in section 2 of this 
Act. Such notice shall specify the time of holding the election, the 
amount anil purpose of bonds proposed to be issued, and said election 
must be held and the result thereof determined and declared in all 
respects as nearly as possible in conformity with the provisions of this 
Act governing the election of officers; provided, that no informalities in 
conducting such election shall invalidate the same, if the elections shall 
have been otherwise fairly conducted. At such election, the ballots shall 
contain the words “Bonds— Yes.” or “Bonds— No,” or words equivalent 
thereto. If a two-thirds majority of the votes cast at such election are 
‘Bonds— Yes,” the board of directors shall cause the bonds to be exe
cuted and payable in series as follows, to-wit:

Not later than at the expiration of eleven years, and annually, after 
i.he dutc of first payment of principal amount, a certain percentage, not 
less than 3 per cent, of the whole amount and number of said bonds; at 
:he expiration of the final period for which the bonds have been issued, 
which period shall in no event exceed forty years, a percentage sufficient 
:i> pay off the remainder of said bonds; that the several enumerated
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percentages be of the entire amount of the bond issue; thnt CHch bond 
must be payable at the given time for its entire amount, and not for a 
percentage. That said bond^ aha!) bear interest at the rate of not to 
exceed 6 per cent per annum, payable semiannually on the 1st day of 
June and December of each year.

The principal and interest shall be payable at the office of the county 
treasurer of the county in which the organization of the district was 
effected as aforesaid, and at such other places as the board of directors 
may designate in such bonds. Said bonds shall be each of the denomi
nation of not less than $100.00, nor more than $1,000.00, shull be ne
gotiable in form, executed in the name of the district and signed by the 
president and secretary and the seal of the district shall be affixed 
thereto. Bonds deposited with the United States may call for the pay
ment of such interest not exceeding 6 per cent per annum, may be of 
such denomination, and may call for the repayment of the principal 
at such times as may be ngrecd upon between the board and the* United 
States, and where contract is made and bonds are not deposited with 
the United States, the contract may likewise call for the repayment of 
the principal at such time as may be agreed upon. Said bonds shall be 
numbered consecutively as executed and bear the date of authorization. 
Coupons for the interest shall be attached to each bond bearing the 
printed or lithographed facsimile of the signature of the president and 
the secretary. Said bonds shall express on their face that they are 
issued by the authority of this Act, stating its title and date of approval. 
The secretary shall keep a record of the bonds sold, their number, date 
of sale, the price received, the name of the purchaser and may keep a 
transfer register; provided, any such district may provide for the is
suance of bonds that will mature in any number of years less than forty, 
and arrange for the payment thereof, in series us above provided; pro
vided, further, that when the money obtained from any previous issue 
of bonds has become exhausted by expenditures, herein authorized 
therefor, and it becomes necessary to raise additional money for such 
purposes, additional bonds may be issued after submitting the question 
at a special election to the qualified voters of said district, and otherwise 
complying with the provisions of this section in respect to an original 
issue of such bonds; provided, also that the lien for taxes, for the pay
ment of interest and principal for any bond issue, or for any indebted
ness under any contract with the United States for or with which bonds 
have not been deposited, shall be a prior lien to that of any subsequent 
bond issue.

All bonds heretofore executed by any irrigation district wherein the 
proceedings for the organization of such district and authorizing the 
issuance of such bonds have been approved and confirmed by the dis
trict court of the judicial district within which such irrigation district 
is located, are hereby confirmed and validated. (See. 14.)
1. Act #* part of bond contract. of bonds of irrigation district!). Sultci

This section entered into and became v. Nelson, 8G U. 460, ;i!) P.2d lOfil. 
constituent p art of con tract for payment

100-9-15. Sale o f Bonds— Use of Fund*.
The board may sell bonds from time to time in such quantities as may 

be necessary and most advantageous to raise the money for the con-
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struction or purchase of canals, reservoir sites, reservoirs, water rights 
and works, stock and irrigation, canal or reservoir companies, and 
otherwise fully to carry out the objects and purposes of this Act, Before 
making any sale the board shall, at a meeting, by resolution declare 
its intention to sell a specified amount of the bonds and the day and 
hour and place of such sale, and shall cause such resolution to be en
tered in the minutes, and notice of the sale to be given by publication 
thereof at least twenty days in any daily newspaper published in the 
city of Salt Lake, and in any other newspaper at their discretion. The 
notice shall state that sealed proposals will be received by the board at 
its office, for the purchase of the bonds, till the day and hour named in 
the resolution. At the time appointed the board shall open the pro
posals and award the purchase of the bonds to the highest responsible 
bidder, or may reject all bids provided that no proposal shall be ac
cepted which is not accompanied by a certified check for at least ten 
per cent (1 0 '! ) of the amount of the bid to apply on the purchuse price 
of the bonds, the amount of which check shall be forfeited if after the 
acceptance of the proposal the bidder shall refuse to accept said bonds 
and complete his purchase of the bonds on the conditions stated in his 
proposal. In case no bid is made and accepted as above provided the 
board of directors, subject to the approval of the state board of certifi
cation is hereby authorized to use said bonds for the purchase of canals, 
reservoir sites, reservoirs, water rights and works, stock of irrigation, 
canal, or reservoir companies; or for the construction of any canal, 
reservoir and works or otherwise fully to carry out the purposes of 
this Act; provided that bids for all such construction work are first 
called for in accordance with Section 22 hereof. The board shall make 
no sale of bonds either at public or private sale, or use said bonds for 
payment of construction work for less than the amount authorized by 
the state board of certification. (Sec. 15.)

Hixtory.
As umcmlccl by L. 21, ch. 7.1, e(T. May 

10, making m aterial changes in latter 
pnrt o f tex t and adding las t sentence.

100-9-16. Assessments Upon Real Property— Payment of Bonds.
Said bonds and the interest thereon, and all payments due or to be

come due to the United States under any contract between the district 
and the United States accompanying which bonds of the district have 
not been deposited with the United States, shall be paid by revenue de
rived from an annual assessment upon the real property of the district, 
and the real property of the district shall be and remain liable to be 
assessed for such payments as herein provided, except that in the case 
of contract obligations due by the district to the United States the same 
may be general obligations of the district and the lands of the district in 
their entirety if so provided by contract shall become and remain liable 
to assessment and levy annually until payment thereof is fully made. 
Public lands of the United States within any district shall be subject to 
taxation for all purposes of this Act to the extent provided by the Act 
of congress approved August 11, 1916, and upon full compliance there
with by the district. (Sec. 16.)



[508]1UO-9-17 Title 100—Water and Irrigation

Hiatory.
An amended by L. 29, ch. 80, eff. May 

14, innerting clause a fte r  “provided" in 
seventh line of text.

1. (Extraterritorial power*.
An irrigation d istrict has no power 

to assess property without the district. 
Parry v. Bonneville Ir r . Diet., 71 U.

-202, 209, 263 P. 761, applying Law s 1919, 
Ch. (SB.

2. Section as part of bond contract.
This section enters into and becomes 

constituent part o f contract for payment 
of bonds of irrigation district. Salter v. 
Nelson, 86 U. 460, 39 P.2d 1061.

100-9-17. Directors to Determine Amounts Required for Current 
Year— Certified to Commissioners.

It shall be the duty of the board of directors on or before March 1st 
of each year, to determine the amount of money required for the current 
year, to pay interest on and all maturing installments of principal of 
any bonds, and warrants, and all payments due or to become due to the 
United States under any contract between the district and the United 
States accompanying which bonds of the district hsve not been depos
ited with the United Ststes as in section 11 provided and all operation 
and maintenance or rental payments to be made by the district to 
the United States under the provisions of any such contract between the 
United States and the district, and to meet the cost of any construction 
or reconstruction proposed to be covered by annual assessments, and all 
maintenance, operating and current expenses, including the payment of 
assessments upon stock of irrigation, canal, or reservoir companies 
owned by the district, and the amount necessary to meet the obligations 
of local improvement districts, and to certify to the county commis
sioners of the county in which the office of said district is located, said 
amounts together with such additional amount as may be necessary to 
meet any deficiencies theretofore incurred, and if so provided in case of 
contract with the United States a further amount to cover any deficit 
in payments due the United States thereunder which may have resulted 
from delinquent assessments for any preceding year. (Sec. 17.)
Hitlory.

As amended by L. 29, ch. 80, off. May 
11, adding Inst four lines o f text. 1

1. Condition precedent to  anaeMment.
It is a  condition precedent to a  valid 

assessment, th a t land to be asaessed be

situated within the irrigation district 
Hettilvon Home Builders v. Bonneville 
Irr. Dial.. 70 U. 328, 260 P. 269. followed 
in Argyle v, Bonneville Irr, Hist., 74 
r .  -ISO. 4811, 280 P. 722.

100-9-18. Duty of County Assessors— Basis of Valuation— Uniform
ity—Returns— Apportionment in Case of Contracts with 
United States.

It shall be the duty of the county assessor of any county embracing 
the whole or a part of any irrigation district to assess and enter upon 
his record as assessor in its appropriate column the assessment of all 
real estate, to which water has been allotted, exclusive of improvements, 
situate, lying and being within any irrigation district in whole or in 
part in such county. The assessor shall assess the lands on the basis 
of the value per acre-foot of water allotted to the lands within the dis
tric t; provided, that the bnsrd of directors of any such irrigation dis
trict may divide the district into units and fix a different value per 
acre-foot of water in the respective units, and in such case, the assessor
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shall assess the lands within each such unit upon the same basis of value 
per acre-foot of water allotted to lands within such unit; and the as
sessor shall enter on his assessment roll the amount of special benefits 
assessed against each tract of land within any local improvement 
district situate in the irrigation district as the same is shown on the 
equalized benefit assessment roll of said improvement district. Im 
mediately after said assessment shall have been extended as provided by 
law, the assessor shall make returns of the total amount of such assess
ment to the county commissioners of the county in which the office of 
said district is located.

In case of contract with the United Stutes, however, under the federal 
laws, the assessment of real estate within the district may be otherwise 
apportioned in the following maimer:

(1) It may be provided by contract with the United States that 
assessments shall conform to the requirements of the federal reclama
tion Ihws now enacted or which muy hereafter be enacted;

(2) It may be provided by contract with the United States that water 
shall be furnished to the district, or to part of the irrigable lands 
thereof, upon a temporary rental basis, whereupon lands of the district 
for which rental charges for any given year are not required to be paid 
to the United States by the district shall not be taxed for such purposes;

(3) District lands shall not be taxed for purposes of payment to the 
United States in any year when, and to the extent, on account of ex
ceptional difficulties of reclamation, the district shall be exempted by 
contract with the United States from said payment to the United States 
for such lands;

(4) The lands of any irrigation district muy be by contract with the 
United States, divided into units and placed upon a basis of repayment 
to the United States in successive units, which shall not necessarily be 
composed of contiguous lands, and in such event the lands of units not 
yet, in any year, placed upon the repayment basis shall not during such 
year be subject to taxation for payment of building costs:

(6) In case lands, which shall have been irrigated by means 
of ditches, canals and reservoirs constructed prior to the organization 
of any district shall be included within such district under the terms of 
Section 1 of this Act, equitable credit shall be given in the making of 
assessments for any water and ditch rights appurtenant to such lands, 
such adjustment shall be made by the board of directors of such irriga
tion district, which adjustment shall be equitably made so that the 
cost of the additional rights, property, or benefits acquired by the dis
trict under contract from the United States will be fairly and equitably 
apportioned between the lands having rights in such uld ditches, reser
voirs or other works, and the lands of the district having no such rights, 
and due and equitable allowance made to the lands to which any such 
rights may be appurtenant; provided, that before making any such 
adjustment or allowance, the board of directors shall publish notice for 
a period of at least three weeks in a newspaper published in the county 
in which the greater portion of the irrigable lands of the district are 
located or if there be no such newspaper published in such county, then 
in some newspaper of general circulation in that county, which nuticc
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shall state that a meeting of the board will be held for the purpose of 
making such adjustment and ullowance, and that all parties interested 
therein who desire to be heard on the matter will be given an opportu
nity to appear and present evidence, and such notice shall state the date, 
the day and hour that such meeting will be held and the place of meet
ing. and at the date and place provided in the notice the board shall 
proceed to hear such evidence, if  any be presented, and to make such 
adjustment or allowance in the manner herein prescribed. A fter such 
adjustment and allowance by the board of directors, the board shall 
proceed in the manner prescribed in sections 47, 48, 49, 50 and 61 of this 
Act to have such adjustment and allowance duly confirmed by decree of 
court in similar manner to that provided in said sections with reference 
to confirmation of the bond issue, und the court shall proceed in like 
manner as provided in said sections 47, 48, 49, 60 and 51 to examine 
into the regularity of said proceedings of the board and the equity of 
the adjustment or ullowance made by the board, and should the court 
find said proceedings regular and said allowance or adjustment equi
table, then the court shall file its findings and decree confirming the said 
ullowance and adjustment, but if  the court shall find that such allowance 
and adjustment is not equitable, then the court shall itself make nn 
allowance and adjustment which shall be ju st and equitable as between 
the various classes of lands in the district, and shall file a decree, con
firming such apportionment in like manner and with like effect as the 
findings and decree provided for in said section 52, provided, that in 
no case shull any land be taxed for irrigation purposes under this Act, 
which from any natural cause cannot be irrigated, or is incapable of 
cultivation. (Sec. 18.)
History.

As amended by L. 29, ch. 80, off. May 
14, rew riting subd. (1 ).

Comparable provisions.
Idaho Code, § 42-701 (secretary of 

board o f directors acts as  assessor of 
d istrict; must prepare assessm ent book; 
assessment is spread upon all lands of 
the district, proportionate to benefits 
received by such lands growing out of 
maintenance and operotion of the works 
o f the d istr ic t).

1. Applicability of section.
This section has reference to the 

assessm ents for local improvement dis
tricts within nn irrigation district, 
authorized by 100-9-57 to 109-9-64, and 
has no application to assessments which 
do not involve special benefits to partic
ular lands in the district. Hatch v. 
Edwards. 72 U. 113, 118, 269 P. 138, 
applying Luws 1919, Ch. 68, §18 . 2

2. Basis of valuation.
Assessm ents are to  he made on the

basis o f value per acre  foot o f water 
allotted to the lands within the district, 
ns required by s ta tu te ; there is no pro
priety or necessity fo r  any other deter

mination of benefits to the land as the 
basis for assessment. Hatch v. Ed
wards, 72 U. 113, 118, 2CD P . 138.

Where it appears th at landowner is 
taxed for a g reater acreage than he 
actually owns, o f necessity tax for ex
cess acreage m ust be held to be void, 
because it  is not based upon any bene
fits received by landowner, but land
owner is liable for his proportional part 
o f cost based upon allotm ent of water 
made upon .acreage actually owned by 
him. Madsen v. Bonneville Ir r . Diet., 
65 U. 571, 239 P. 781.

While it is true th a t lnnd not benefited 
by irrigation cannot be subjected to 
assessments for the purpose o f the dis
tr ict, Bml th a t assessments for improve
ments of th is kind must correspond to 
the benefits resulting to the land as
sessed, and th at an assessment of 
property which is not benefited is void, 
it  is equally true th a t it is unnecessary 
th at every p art o f the property subjected 
to the assessment bKaII be directly bene
fited by th e im provement; accordingly, 
classification of the property into units 
for purpose o f estim ating benefits is 
proper unless classification ie arbitrary 
or unreasonable. Hence assessment can
not be defeated by showing th a t some
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particular part of unit is not <lirectly 
benefited. Hutch v. Edwards, 72 U. 113, 
126, 20!) P. 138, applying Laws 1921, 
Ch. 73, §§ 2, 11.

An itvcrmcnt of an assessment on the 
basis o f the value per acre fool o f water 
idlottcd to the land assessed is sufficient, 
where the allegation is "th a t the county 
assessor ussessed all the lands in said 
itistrict unit made return of the totul 
amount of such assessment to the county 
commissioners of said county, all duly 
in the manner prescribed by § 1 8 , c. 
118. o f Laws Utuh 1919,” where followed 
by an allegation th at the county com
missioners fixed the rule o f levy neces
sary to provide the amount of money re
quired by the district, und in accordance 
therewith levied upon the particular 
lund described u specified sum of money 
as a tux thereon. Hutch v. Edwards, 72 
U. 113, ll i ) ,  269 P . 138.

3. Lim itations on power to assess.
Under this section it is a condition 

precedent to u valid assessment th at the 
land ussessed is situated within the 
irrigation district. Bettilyon Home 
Builders v. Bonneville Irr. Dist., 70 U. 
328, 2(10 P. 2(19, followed in Arirvle v. 
Bonneville Ir r. Dist., 74 U. 480. 480, 280 
P. 722. There can be no assessm ent of 
land which is not situated within the 
irrigation district (Bettilyon Home 
Builders v. Bonneville Irr. Dist., 70 U. 
328, 200 P. 209, followed in Argyle v. 
Bonneville Irr. I)ist„ 74 l ' .  480, 486,

280 P. 7 2 2 ), so as to constitute a valid 
lien thereon, but it is otherwise as to 
land within district though notice pub
lished prior to assessment erroneously 
sluled th a t no w ater had been allotted 
to such part. Parry v. Bonneville Irr. 
Dist., 71 U. 202, 263 P. 761, applying 
U w s 1910, Ch. 68, §§ 2, 3.

I. Bale under invalid assessment.
In action to declare void sale of land 

for unpaid assessments for construction 
of irrigation district, where evidence 
failed to show th at plaintiff’s  lands were 
included in plat which accompanied 
petition for organisation of district 
under 100-9-2 , and Bhowed th at land 
was bo situuted th a t only very small 
portion, if  any, benefited by irrigation 
system, and description of land as con
tained in allotm ents made by state 
engineer, county commissioners, and 
directors of district was indefinite and 
uncertain, it  was held th a t attempted 
assessm ent and subsequent sale were 
void, since it  was not shown th a t Und 
was situated in district. Bettilyon Home 
Builders v, Bonneville I r r .  Diet., 70 U. 
328, 2C0 P. 269.

.■>. Presumptions.
I t  will be presumed th at an officer, 

acting under this section, acted in a law
ful manner, in the ahsence of anything 
to the contrary. Hatch v. Edwards, 72 
V.  113, 119, 269 P. 138.

11)0-9-19, Fixing Tux Levy— Covering Delinquencies— All Taxes Spe
cial.

It shull be the duty of the county commissioners of the county in 
which is located the office of any irrigation district, immediately upon 
receipt of the returns of the total assessment of said district, and upon 
the receipt of the certificate of the board of directors certifying the total 
amount of money required to be raised as herein provided, to fix the 
rate of levy necessary to provide said amount of money, including the 
amount required to pay the interest and principal of the bonds of said 
district as the same shall become due and all payments due or to become 
due to the United States on contract accompanying which bonds of the 
district have not been deposited with the United States as in section 11 
provided; and to fix the rate necessary to provide the amount of money 
required for any local improvement district; also to fix the rate neces
sary to provide the amount of money required for any other purposes as 
in this Act provided, and which are to be raised by the levy of assess
ments upon the real property of said district and to certify said re
spective rates to the county commissioners of each county embracing 
any portion of said district. In fixing the rates of levy the basis shall 
be the total assessment returned for the district, except that in the case 
of districts under contract with the United States, all amounts assessed 
against land held by the county on district tax sales shall be excluded.
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The rates of levy as above determined shall be increased 15 per cent to 
cover delinquencies; except that in fixing the rate necessary to meet all 
payments due or to become due under any contract with the United 
States such further and additional increases above said 15 per cent shall 
be miide if so provided in said contract as are sufficient to cover any 
deficit that may have resulted from delinquent assessments for any 
preceding year. For the purposes of said district it shall be the duty 
of the county commissioners of each county in which any irrigation 
district is located, in whole or in part, at the time of making levy for 
county purposes, to make a  levy at the rates above specified, upon all 
real estate in said district within their respective counties. It shall 
furthermore be the duty of the county commissioners of each county 
embracing any portion of said district when sitting as a board of equali
sation for general county taxes to equalize district taxes. All taxes 
levied under this Act are special taxes. (Sec. 19.)

niNiory.
This section, ns amended by H. B . No, 

164 of the Eighteenth Legislature, L. 21', 
ch. HO, was (intended to rcud as above set 
forllt by L. 21), ch. CH, cIT. May 14.

J. Validity.
Irrigation Act held not invalid be

cause it Authorizes levying of assess
ments to provide funds to meet antic
ipated defaults by landowners within 
district. Slovens v. Melville, 52 U. 524. 
175 P. 602.

In view o f provisions of Laws 1010, 
Ch. OR, §§ 18 and 10, designating as 
•‘special” any assessments or taxes levied 
by irrigation districts, any such tax is 
invalid if levied upon lands receiving no 
irrigation waters, uml where financial 
condition of d istrict makes extension of 
irrigation system to such lands improb
able, they may be severed from district.

W hitchcr v. Bonneville h r . Dist.. Cl* L\ 
510, 256 P. 7H5.

2. Levy and assessmenl.
Taxes and assessments levied for i r r i

gation district urc special taxes, not for 
general support of state, city, or county 
government, anil cannot he levied unless 
landowner receives special l«cncfitn for 
taxes he is required U> pay. W hitchcr 
v. Bonneville Irr. l>ist., 61* U. 510, 256 
P. 785.

An irrigation district is governed and 
controlled by the benefits received by 
each landowner, and hence a landowner 
should not he penalized further than is 
provided in the net for his pro rata 
share of delinquencies of other property 
owners in failing to pay the taxes as
sessed against their property, Nelson 
v. Board of Com’is  of Davis County. 62 
U. 21H, 218 P. 952.

100-9-20. Duties of County Treasurer— Liability— Collections— War
rants and Coupons— Bond Fund—Improvement Account 
— Payments— Deposits.

The county treasurer of the county in which is located the ollicc of 
any irrigation district, shall be and is hereby constituted ex-officio dis
trict treasurer of 9uid district, and said county treasurer shall be liable 
upon his official bond and to indictment and criminul prosecution for 
malfeasance, or failure to perform any duty herein prescribed as county 
treasurer or district treasurer, as is provided by law. in other cases as 
county treasurer. Said treasurer shall collect, receive and receipt for 
all moneys belonging to said district. It shall be the duty of the county 
treasurer of each county in which any irrigation district is located in 
whole or in part to furnish each landowner under said district within 
said county with the valuation notice for general taxes, and a separate 
notice of the assessed valuation for district taxes, and of the day fixed 
by the board of equalization for hearing complaints, and to collect and 
receipt for all taxes levied as herein provided, but payment of district
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taxes may be received and receipted for separately from taxes upon real 
estate for county purposes; provided, however, that such county treas
urer shall receive in pu.vment of the general fund tax above mentioned 
for the year in which said tuxes are levied, warrants drawn against 
said general fund the same as so much lawful money of the United 
States, if such warrant does not exceed the amount of the general fund 
tax which the person tendering the same owes; provided, further, that 
such county treasurer shall receive in payment of the district bond fund 
taxes above mentioned for the year in which said taxes were levied, 
interest coupons or bonds of said irrigation district maturing within the 
year the same as so much lawful money of the United States, if such 
interest coupons or bonds do not exceed the amount of district bond 
fund tax which the person tendering the same owes, and provided 
further that, except in case of contract obligation due to the United 
States as provided in section 16 of this Act, any landowner may tender 
and the county treasurer shall receive money or bonds and/or coupons 
of the district equaling such landowner's proportion of the total issue 
of bonds of the district, with interest to maturity, based on the pro
portion of the landowner’s water allotment to the total final water 
allotment of the district, and taxes for payment of the bonds or interest 
on the bonds of the district shall not thereafter be levied against such 
landowner. The county treasurer of each county comprising a portion 
only of the irrigation district, excepting the county treasurer of the 
county in which the office of said district is located, shall on the first 
Monday of each month remit to the district treasurer aforesaid all 
moneys, warrants, coupons, or bonds theretofore collected or received 
by him on account of said district ami said county treasurer shall keep 
a bond fund account. United States contract fund account, local im
provement fund accounts, and a general fund account. The bond fund 
account shall consist of all moneys received on account of interest and 
principal of bonds issued by said district, said accounts for interest and 
principal shall be kept separate, and the United States contract fund ac
count shall consist of all moneys received on account of any and all 
payments due or to become due the United States accompanying which 
bonds of the district have not been deposited with the United States 
as in section 11 provided. The local improvement fund accounts shall 
consist of moneys received on account of local improvements of local 
improvement districts or districts, respectively. The general fund shall 
consist of all other moneys or general fund warrants received by the col
lection of taxes or otherwise. The district treasurer aforesaid shall pay 
out of said bond fund, when due, the interest and principal of the bonds 
of said district, at the time and place specified in said bonds, and shall 
pay out of said United Slates contrai l fund when due all payments due 
to the United States under any contract between the district and the 
United States accompanying which bonds o f the district have not been 
deposited with the United States as in Section 11 provided, and shall 
pay out of the local improvement fund accounts respectively, all obliga
tions of local improvement districts as the same become due.

In cases where bonds have been deposited with the United States as 
provided in this Act, the moneys to be paid to the United States for
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rentals or operation and maintenance charges if not secured by bonds 
shall be paid out of the general fund account; also all other construc
tion, operation, and maintenance charges of the district. The district 
treasurer shall pay out of said general fund only upon the order of the 
district, signed by the president and countersigned by the secretary of 
said district as herein provided. The district treasurer, on the 16th 
day of each month, shall report to the secretary of the district the 
amount of money in his hands to the credit of the respective funds 
above provided; the amount of warrants paid during the previous 
month, and the amount of registered warrants if there be any. All 
such district taxes collected and paid to county treasurers as aforesaid 
shall be received by said treasurers in their official capacity, and they 
shall be responsible for the safe keeping and remittance thereof to the 
district treasurer the same as for other moneys collected by them as 
such treasurers; provided, that county treasurers shall receive ns sole 
compensation for the collection of such taxes, such amount as the board 
of directors may allow, which compensation shall be additional to the 
regular salary of such county treasurers as provided by law. The dis
trict treasurer is hereby authorized to deposit the district funds with 
any bank or trust company at which any bonds issued by such district 
are made payable. (Sec. 20.)

History.
This section, us umended by H. B. No. 

164 o f the Eighteenth Legislature, L. 21), 
ch. HO, was amended to read as above 
set forth by L. 29, ch. 68, efT. M ay 14.

1. Validity.
This section held not unconstitutional 

as  im pairing obligation of contracts. 
Sa lter  v. Nelson, 86 U. 460, ,19 P.2d 
1061. 2

2. Bond and intereal coupons aa
medium of payment of bond fund 
taxes.

This section as amended did not en
large rights of landowners by providing 
thut matured interest coupons and bonds 
could be accepted, whereaB prior to 
umendment it provided that interest 
coupons and bonds acceptable were those 
m aturing within year, since, under sec
tion prior to amendment, matured in
terest coupons and bonds could also be 
used for payment. Salter v. Nelson, 85 
U. 460, 39 P.2d 1001.

Under this section bonds and interest 
coupons when used in payment of tax 
m ust be received a t  face value. Dalton 
v. Redd. H5 U. 477, 39 P.2d 1068.

Landowner may relieve his lands from 
future bond fund taxes under this sec
tion by paying county treasurer his pro
portion o f total bond issue with interest 
to dote of payment, together with 
additional 16 per cent to cover delin
quencies, and if I>on<ls or coupons are 
used in payment, they should be received 
ut par and they must either have

reuchcd m aturity or will huve reuchcil 
m aturity within year, so thul where 
landowner did not comply with such con- 
ditions, he was not entitled to mundamua 
to compel release of his land from 
future taxes. Sn ller v. Nelson, 85 U. 
460, 39 P.2d 1061.

I.undowner having right under this 
suction to pay district bond fund taxes 
with interest coupons or bonds may not 
lie denied such right merely becuusc nu 
such means of securing payment of in
terest coupons unil bonds is accorded to 
bondholders who are not landowners. 
Suiter v. Nelson, 85 l ’ . 460. 39 P.2d 1061.

A landowner who desires to nvail 
himself o f right to pay in other than 
money th at proportion of his district 
bond fund lux which has been levied for 
paying a particular issue must pay in 
interest coupons nr bonds of that issue. 
Salter v. Nelson. 88 V.  460. 39 P.2d 
1061.

Taxes which are levied for payment 
of interest coupons or bonds due or 
which become due within year for which 
such taxes are levied may not lie di
verted to payment of interest coupons or 
bonds which have not and will not reach 
m aturity until a fter the year in which 
taxes are levied. Sa lter  v, Nelson, 86 
l ’ . 460, 39 P.2d 1061.

3. Mandamus.
Where liond and interest coupons ten

dered under this section in payment ol 
bond fund taxes had not reached matu
rity, landowner was not entitled to man
damus to compel release of his lund
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from future levy o f taxes. Dalton v. 
Redd, 86 U. 477, 39 P,2d 10(38.

A. L  K. note*.
Failure of property owner to avail 

hiitiNelf o f remedy provided by statute

or ordinance as precluding attack based 
on improper inclusion o f  property in, or 
exclusion of property from, assessment 
for irrigation, 100 A. J„ It. 129H.

100-9-21. General Laws Apply— Sale and Certificate— Redemption—  
Taxes a Lien.

The revenue laws of this state for the assessment, levying and collect
ing of taxes on real estate for county purposes, except as herein modi
fied, shall be applicable for the purposes of this Act, including the 
enforcement of penalties and forfeiture for delinquent taxes; provided, 
that lands sold for delinquent district taxes shall be sold separately for 
such tax. and a separate certificate of sale shall issue therefor; and 
provided further, that at any time after the sale shall have closed and 
before the time for redemption has expired, the county treasurer is 
authorized and required to sell and ussign the interest of the county in 
any of the real estate sold to the county for delinquency of district 
taxes to the district itself, or to any person or corporation holding a re
corded mortgage or other lien against such real estate, or to any holder 
of bonds issued by such district, or to any person who will pay the taxes, 
interest, penalty and costs; and provided further, that the period of 
redemption from sale for taxes under this Act shall be two years. In 
all respects, an irrigation or water conservation district shall be the 
beneficiary of taxes assessed and levied by it, provided, however, that 
the county treasurer shall retain costs and expenses provided by law 
for the advertisement, sale and redemption of irrigation or water con
servation district taxes. All taxes levied by an irrigation district under 
the provisions of this Act, or any Act supplemental or amendatory 
thereof, shall constitute a' first lien on the property assessed, which lien 
shall remain in force until the taxes are paid. (Sec. 21.)
History.

Ah amended by L. 23. ch. 9, eff. Feb. 
13. inserting clause a fte r  “therefore’’ in 
sixth line of text.

1. I'owcr to sell for delinquent taxes. 
There is no statute granting specific

authority to county commissioners to 
publish or cause to be published a notice 
of SHle of property acquired by an irri- 
gution district for delinquent taxes. 
News Advocate Pub. Co. v. Carbon 
County, 72 U. 88, 96, 269 P . 129.

Under this section T itle  80 of the Re
vised Statutes m ust be looked to in so 
fur as this section directs. Hatch v. 
Kdwards, 72 U . 113, 124, 269 P. 138, 
applying Laws 1919, Ch. 68, § 21.

2. Notice.
Under this section a contract of the 

county commissioners for the publica
tion o f notice o f sale o f property ac
quired by irrigation or drainage district 
for delinquent taxes, the title  to which 
the conservation district had acquired,

is no part o f its corporate powers or 
duties, is beyond their powers, and ns 
such is not binding on the county, not
w ithstanding 80-16-68 . News Advocntc 
Pub. Co. v. Carbon County, 72 IT. 88, 
269 P. 129, upplying Laws 1919. Ch. 68, 
$ 2 1 , us amended by Laws 1923, Ch. 9.

3. Certificate of sale.
W ith respect to assignments of c er 

tificates of sale, this section is to  be 
read with 80-10-36 . Hatch v. Edwards, 
72 L\ 113. 121, 269 P. 138.

1. Redemption.
The two-year period for redemption 

was presented by Laws of 1923. News 
Advocate Puli. Co. v. Carbon County, 72 
L . 88. 90, 269 P. 129. 6

6. Effect of sale upon invalid assess
ment.

In action to declare void sale o f land 
for unpuid assessments for construction 
of irrigation district, where evidence 
failed to show th at plaintiff's lands were
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inrluilcil in plat which accompanied pe
tition for organization o f dlatrict under 
thin section and showed that lund whs so 
situated thut only very small portion, i f  
uny, liencfitcii hy irrigation system, and 
description of lund us contuined in 
allotments mudo by state engineer.

county commissioners, and directors of 
district was indefinite and uncertain, it 
was held that attempted assessment and 
subsequent sale were void, since it  wbb 
not shown that land was in district. 
Bettilyon Home Builders v. Bonneville 
Irr. Diet,, 70 U. 328, 260 P. 269.

100-9-22. Construction— Notice— Awarding Contracts—Contractors' 
Bonds.

After adopting a plan for the construction of canals, reservoirs, and 
works, the bourd of directors shall give notice thereof as provided in 
section 2 of this Act. and such other notice as they may deem advisable 
calling for bids for the furnishing of material or construction of said 
work or any portion thereof. If less than the whole work is advertised, 
then the portion so advertised must be particularly described in such 
notice; said notice shall set forth that plans and specifications may be 
seen at the office of the board, and that the board will receive sealed 
proposals therefor, and that the contract will be let to the lowest re
sponsible bidder, stating the time and the place for opening the pro
posals, which at said time and place shall be opened in public, and as 
soon as convenient thereafter the board shall let said work, either in 
portions or as a whole, to the lowest responsible bidder, or it may reject 
any or all bids, and may thereupon readvertise for proposals, or proceed 
to construct the work under its own superintendence. Contracts for 
the purchase of material shall be awarded to the lowest responsible 
bidder. The person or persons to whom a contract may be awarded 
shall enter into a bond, with good and sufficient sureties, to be approved 
by the board, payable to said district for not less than 25 per cent of the 
amount of the contract price and conditioned for the faithful perform
ance of said contract. The work shall be done under the direction and 
to the satisfaction of the engineer in charge, and be approved by the 
board, and shall be paid for out of the general fund account; provided, 
that the provisions of this section shall not apply in the case of any 
contract between the district and the United States. Nothing herein 
contained shall be construed to prohibit the district from purchasing 
mnterial or doing any work required by it without the letting of a con
tract where the estimated cost of such work does not exceed $3,000.00, 
or in cases of emergencies the board of directors may cause such work 
to be done by the district itself. (Sec. 22.)
MiHiory.

As umcncled l.y I,. 21. ch. 73, eft.
Muv 10. making im material eliangcs in 
text.

100-9-23. Claims— Manner of Payment— Registry of Warrants—  
Emergency b u n s.

No cluims shall be paid by the district treasurer until the same shall 
have been allowed by the board, and then only upon warrants signed by 
the president, and countersigned by the secretary, which warrants shall 
state the date authorized by the board and for what purpose; and if the 
district treasurer has not sufficient money on hand to pay such warrant 
when it is presented for payment, he shall endorse thereon “Not paid
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for want of funds; this warrant draws interest from date of presenta
tion at 6 per cent per annum,” and endorse thereon the date when so 
presented, over his signature, and from the time of such presentation 
until paid such warrant shall draw interest at the rate of 6 per cent 
per annum; provided, when there is more than the sum of $100.00 in 
the hands of the treasurer it shall be applied upon said warrant. All 
claims against the district shall he verified as required in the case of 
claims filed against counties in this state, and the secretary of the dis
trict is hereby authorized and empowered to administer oaths to the 
parties verifying said claims, as the county clerk or a notary public 
might do. The district treasurer shall keep a register in which he shall 
.enter each warrant presented for payment, showing the date and 
amount of such warrant, to whom payable, the date of the presentation 
for payment, the date of payment, and the amount paid in redemption 
thereof, and all warrants shall be paid in the order of their presenta
tion for payment to the district treasurer. All warrants shall be drawn 
payable to the claimant or bearer in the same manner as county war
rants. To meet necessary expenses in anticipation of the collection of 
taxes, the board of directors may incur indebtedness by borrowing 
money or otherwise, not exceeding the taxes for the current year, and 
as evidence of such indebtedness may issue negotiable notes of the 
district, payable in not more than one year from date thereof. In case 
of a break in the reservoir or canal or other disaster, the board of direc
tors is authorized to borrow monev and make the nccessarv repairs.

(Sec. 2X)

109-9-24. Tolls, Charges, Assessments—Collection of Same.
For the purpose of defraying the expenses of the organization of the 

district, and the construction, care, operation, management, repair and 
improvements of all canals, ditches, reservoirs and works, including 
salaries of officers and employees, or for the payment of charges to the 
United States for any of said purposes, or for rental of water, the board 
may either fix rates of tolls and charges and collect the same from all 
persons using said canal and water for irrigation, or other purposes, 
or in the case of such charges to be paid to the United States the same 
shall be collected from lands for which water service can be made, pur
suant to contract with the United States, and in addition thereto may 
provide, in whole or in part, for the payment of such expenditures by 
levy of assessments therefor, as heretofore provided, or by both tolls 
and assessments, provided that if contract be made with the United 
States the charges for operation and maintenance or rental, as the case 
may be, may be fixed in accordance with the federal laws, notice and 
rules, and the contract with the United States; Provided, further, that 
in case the money raised by sale of bonds issued be insufficient, or in 
case bonds be unavailable for the completion of the plans by causing to 
be levied assessments for the completion in the same manner in which 
levy of assessments is made for the other purposes provided for in this 
Act, All tolls and charges other than regular assessments levied by the 
board of county commissioners of the counties in which any portion of 
the district is situate shall be collected by the secretary of the district
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and shall be by him remitted to the district treasurer with a statement 
designating the funds to which such moneys shall be credited.

(Sec. 24.)
History.

As itmemlpcl by L . 21, eh. off. May 
10, making no m aterial changes in text.

100-0-25. Compensation of Officials— Prohibitions— Penalties.
The board of directors shall each receive compensation at the rate of 

not more than $10.00 per day while attending meetings, and their actual 
and necessary expenses while engaged in official business. The salary 
of the secretary, manager, engineer and other officers and employees 
shall be fixed by the board of directors. No director or any officer 
named in this Act shall, in any manner be interested, directly or in
directly, in any contract awarded or to be awarded by the board, or in 
the profits to be derived therefrom; nor shall receive any bonds, gratu
ity, or bribe, and for any violation of this provision, such officer shall 
be deemed guilty of a felony, and upon conviction therefor he shall for
feit his office, and be punished by a fine not exceeding $6000.00, or by 
imprisonment in the penitentiary for a term of not less than one or 
more than five years. (Sec. 25.)

100-9-26. Debt Limit— Interest on Warrants.
The board of directors, or other officers of the district, shall have no 

power to incur any debt or liability whatever, either by issuing bonds or 
otherwise, in excess of the express provisions of this Act, and any debt 
or liability incurred in excess of such express provisions shall be and 
remain absolutely void; provided, however, that the district shull as
sume the expense incurred in its organization and may incur additional 
indebtedness for the conduct of its business until bonds are sold or 
returns from first district taxes are received, which additional indebted
ness, together with such expense assumed, shall not exceed $3.00 per 
acre of land embraced within the district; such indebtedness shall be 
the general obligation of the district and the board of directors may 
cause warrants or notes of the district to issue therefor, bearing interest 
not exceeding 7 pur cent per annum. Said warrants or notes shall be 
payable not later than the 1st day of January following the receipt of 
the first district taxes levied and collected and the board of directors of 
the district shall include in their first annual budget for the ensuing 
year the amount necessary to liquidate all such outstanding warrants, 
or notes. (Sec. 26.)
History. A. 1.. It. notes.

As amended l>y I.. 21, ch. 7-t. cff. May Tux Iowa, irrigation d istrict as mu- 
10, inserting " I : ! ,00” for ‘‘$2.00” in nicipality within, 17 A. L. R. 81. 
ninth line of text.

100-9-27. Distribution of Water.
In case the volume of water in any canal, reservoir, or other works in 

any district shall not be sufficient to supply the continual wants of the 
entire district lands susceptible of irrigation therefrom, then it shall be 
the duty of the board of directors to distribute all available waters upon
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certain or alternate days to different localities, as they may in their 
judgment think best for the interest of all purties concerned. All water, 
however, the right to the use of which is acquired by the district under 
any contract with the United States shall be distributed and appor
tioned by the district in accordance with the Acts of congress, rules and 
regulations established thereunder and the provisions of said contract 
in relation thereto. (Sec. 27.)

10D-9-28. Diversion of Water.
Nothing herein contained shall be deemed to authorize any person or 

persons to divert the waters of any river, creek, streum, canal or reser
voir to the detriment of any person or persons having a prior right to 
the waters of such river, creek, stream, canal, or reservoir, unless 
previous compensation be ascertained and paid therefor, under the laws 
of this State authorizing the taking of private propertv for public use.

(Sec. 28.)

100-9-29. Inclusion and Exclusion of Lands in District.
Lands may be included in or excluded from any irrigation district, 

now or hereafter organized under the provisions of this Act, in the man
ner herein prescribed; but any such inclusion or exclusion of lands shall 
not impair or affect the district organization or its rights in or to prop
erty, or any of its rights or privileges of whatsoever kind or nature, 
nor shall it affect, impair or discharge any contract, obligation, lien or 
charge for or upon which it was or might become liable or chargeable 
had such inclusion or exclusion of lands not been made; provided that in 
case contract has been made between the district and the United States 
as provided in this Act, no lands shall be included in or excluded from 
the district until the United States shall assent thereto in writing and 
such assent be filed with the board of directors, (Sec. 29.)
Comparable provisions.

Cnl. Gen. Laws, Act ;i854, § 8 5  (simi
lar provision an to change of boundaries 
(o include additional land; but the pro
viso herein is not included).

•Mont. Hev. Codes, §7188  (includes 
sim ilar provision as to change of bound
aries; proviso not included).

Cross-references.
As to inclusion of land outside dis

trict. see 100-9-;!. 1

1. Properly that may be included.
W hether land is exempt under the 

first proviso to this section is a  mixed 
<|ucstion o f law and fa c t ;  nor does 
100 -9 -13  set a t rest substantive rights

which may arise under the foregoing 
proviso. Horn v. Shader, 47 U. 55, 59 
161 P. 565, applying Laws 1909, Ch. 74 
§8 1-55.

Organization of irrigation district 
was not invalid because certain  public 
lands of United States were originally 
included within boundaries o f  district 
where district court subsequently ex
cluded those lands from district. S te
vens v. Melville, 62 U. 624, 176 P. 602

Irrigation district was not illegally 
organized because there were lands in
cluded therein th at certain person had 
purchased from state, which had nol 
been fully paid for, in view of section 1 
o f  Irrigation Act. Stevens v. Melville 
52 U. 524, 176 P. 602.

100-9-30. Petition for Inclusion.
The holder or holders of title, or evidence of title, representing a 

majority of the acreage of any body of land in the vicinity of the lands 
in any irrigation district, may hie with the board of directors of said 
district n petition in writing, praying that such lands be included in 
such district. The petition shall describe the tracts, or body of land
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owned by the petitioners, and the proposed method of supplying water 
thereto, but such description of the lands need not be more particular 
than is required, when such lands are entered by the county assessor 
in the assessment book. Such petition shall be deemed to give the as
sent of the petitioners to the inclusion in said district o f the lands 
described in the petition, and such petition must be acknowledged in 
the same manner that conveyances of land are required to be acknowl
edged. (Sec. 30.)

100-9-31. Notice of Application— Procedure— Time— Costs.
The secretary of the board of directors shall cause notice of the filing 

of such petition to be given as in section 2 of this Act provided, which 
notice shall state the filing of such petition and the names of the peti
tioners, a description of the lands mentioned in said petition, and the 
prayer of said petitioners, and shall notify all persons interested to 
appear at the office of said board at a time named in said notice, and 
show cause, in writing, if any they have why the petition should not be 
granted. The time specified in the notice at which they shall be re
quired to show cause shall be the regular meeting of the board next 
after the expiration of the time for the publication of the notice. The 
petitioner or petitioners, shall advance to the secretary sufficient money 
to pay the estimated cost of all proceedings under such petition before 
the secretary shall be required to give such notice. (Sec. 31.)

100-9-32. Hearing on Petition.
The board of directors, at the time and place mentioned in said notice, 

or at the time or times to which the hearing of said petition may have 
been adjourned, shall proceed to hear the petition and all objections 
thereto, presented in writing by any person, showing cause as aforesaid, 
why said petition should not be granted. The failure of any person 
interested to show cause, in writing, as aforesaid, shall be deemed and 
taken as an assent on his part to the inclusion of such lands in said 
district as prayed for in said petition. (Sec. 32.)
100-9-33. Conditions Precedent to Granting.

The board of directors to whom such petition is presented may re
quire as a condition precedent to the granting of the same, that the 
petitioners shall severally pay to such district such respective sums, as 
nearly as the same can be estimated by the board, as said petitioners 
or their grantors would have been required to pay to such district as 
assessments for the payment of the pro rata share of all bonds and the 
interest thereon, which may have previously thereto been issued by suid 
district, or for the payment of the pro rata share of the cost of the 
construction under any contract, between the district and the United 
States accompanying which bonds of the district have not been de
posited with the United States as in this chapter provided, had such 
lands been included in such district at the time the same was originally 
formed or when said bonds were so issued, or when said contract with 
the United States was made; also for the payment of the pro rata share 
of such other cost or expense as the board of directors may deem an 
equitable charge on such petitioners. (Sec. 33.)



[521 ] 100-9-3KTide 100— W ater and Irrigation

100—9—31. Reject or Grant Petition.
The bourd of directors, if they deem it not for the best interests of the 

district to include therein the lands mentioned in the petition, shall by 
order reject the said petition; but if they deem it for the best interests 
of the district that said lands be included, the board may order that the 
district be so changed ns to include therein the lands mentioned in the 
said petition. The order shall list and allot water to the included lands, 
and require the same to be platted as district lands, provided, if within 
thirty days from the making of such order a majority of the landowners 
of the district protest in writing to said board against the inclusion of 
such lands in said district, said order shall be held for naught and such 
lands shall not be included therein. (Sec. 34.)

100-9-35. Copies of Orders and Plat Recorded— Additions Liable.
Upon the allowance of such petition and in case no protest has been 

filed with the board within thirty days after the entry of said order as 
aforesaid, a certified copy of the order of the board of directors making 
such change and a plat of such district showing such change, certified 
by the president and secretary, shall be filed for record in the office of 
the clerk of the county in which the office of the district is located and 
with the recorder of each county in which lands of the district are 
situated, and the district shall remain an irrigation district, as fully to 
every intent and purpose as if the lands which are included in the dis
trict by the change as aforesaid, had been included therein at the 
organization of the district; and said district as so changed and all the 
lAnds therein shall be liable for all existing obligations and indebted
ness of the organized district. (Sec. 35.)

100-9-36. Minutes Admissible in Evidence.
Upon the filing of the copies of the order and the plat, as in the last 

preceding section mentioned, the secretary shall record in the minutes 
of the board the petition aforesaid; and the said minutes, or a certified 
copy thereof, shall be admissible in evidence with the same effect as the 
petition. (Sec. 36.)

100-9-37. Redivision of Districts.
At least thirty days before the next general election of such district, 

after the inclusion of lands, the board of directors thereof shall make 
an order redividing such district into three divisions as nearly equal 
in size as may be practicable, which shall be numbered first, second, and 
third, and one director shall thereafter be elected from each division.

(Sec. 37.)

100-9-38. Exclusion of Lands— Liability Not Impaired.
Any tract of land included within any such district, at or after its 

organization, under the provisions of this Act. may be excluded there
from. in the manner herein prescribed, but such exclusion of land from 
the district shall not impair or affect its organization, or its rights in or 
to property, or any of its rights or privileges of whatever kind or na
ture; nor shall such exclusion affect, impair or discharge any contract,
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obligation, lien or charge for or upon which the district would or might 
become liable or chargeable, had such land not been excluded from the 
district. (Sec. 38.)
Comparable provisions.

Cal. Gen, Law*. Act 11854, 8 74 {simi
la r  provision as to change o f boundaries 
and exclusion of land ).

100-9-39. Petition for Exclusion.
The owner or owners of any lands constituting a portion of any irri

gation district may file with the board of directors of the district a 
petition praying that such lands may be excluded and taken from said 
district. The petition shall describe the lands which the petitioners 
desire In have excluded, and the description of such lands shall be with 
the same particularity that is required when lands are entered in the 
assessment book by the county assessor. Such petition must be acknowl
edged in the same manner and form as is required in case of a convey
ance of land. (Sec. 39.)

100-9-40. Nolice of Application— Parties to Show Cause.
The secretary nf the board of directors shall cause a notice of the 

filing of such petition to be published as in section 2 of this Act pro
vided; or if  no newspaper be published as therein provided, then by 
posting such notice for the same time in at least three public places in 
said district, and in case of the posting of said notices, one of said 
notices must be so posted on the lands proposed to be excluded. The 
notice shall state the filing of such petition, the names of the petitioners, 
description of the lands mentioned in said petition, and the prayer of 
said petitioners; and it shall notify all persons interested to appear at 
the office of said board at a time named in said notice, and show cause 
in writing, if any they have, why said petition should not be granted. 
The time to be specified in the notice at which they shall be required to 
show cause shall be the regular meeting of the board next after the 
expiration of the time for the publication of the notice. The petitioner 
or petitioners shall advance to the secretary sufficient money to pay the 
estimated cost of all proceedings under such petition before the secre
tary shall give such notice. (Sec. 40.)

100-9-41. Hearings by Board— Assent.
The board of directors a t  the time and place mentioned in the notice, 

or ut the time or times to which the hearing of said petition may be 
adjourned, shall proceed to hear the petition and all objections thereto, 
presented in writing by any person showing cause as aforesaid why the 
prayer of said petition should not be granted. The filing of such peti
tion with such board as aforesaid, shall be deemed and taken as an 
assent by each and all such petitioners to the exclusion from such dis
trict of the lands mentioned in the petition, or any part of said lands.

(Sec. 41.)
History.

As amended by L. 21, ch. 711, eff. May 
10, m aking no mittcriul changes in text.
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100-9-12. Exclusion of Lands. When— Contracts with the United 
States.

The board of directors, if they deem it not for the best interest of the 
district that the lands mentioned in the petition, or some portion 
thereof, should be excluded from said district, shall order that said 
petition be denied; but if they deem it for the best interest of the dis
trict that the lands mentioned in the petition, or some portion thereof, 
be excluded from the district, and if there are no outstanding bonds of 
the district, then the board may order the lands mentioned in the peti
tion. or some defined portion thereof, excluded from the district; 
provided, however, that the board shall require as a condition precedent 
to the granting of such petition that the petitioners shall severally 
pay to such district their pro rata share of the outstanding obligations 
and indebtedness of the district provided, if  within thirty days from 
the making of such order a majority of the landowners of the district 
protest in writing to said board against the exclusion of such lands from 
suid district, said order shall be held for naught and such lands shall 
not be excluded therefrom; provided, further, that in case contract has 
been made between the district and the United States, no lands shall be 
excluded from said district unless the United States shall assent thereto 
in writing and such assent be filed with the board of directors.

(Sec. 42.)
Hixtory.

As amended by L. 21, ch. 7:1, eff. Muy 
ID. inscriinir clause u ftcr ‘'provided” in 
ninth line o f text.

100-9—45. Filings with County Clerk and Recorder.
Upon the allowance of such petition and in case no protest has been 

filed with the board within thirty days a fter the entry of said order as 
aforesaid, a certified copy of the order of the board of directors making 
such change and a plat of such district showing such change, certified 
by the president and secretary, shall be filed for record in the office of 
the clerk of the county in which the office of the district is located and 
with the recorder of each county in which lands of the district are 
situate, and the district shall remain an irrigation district as fully 
to every intent and purpose as if the lands which are excluded by the 
change as aforesaid had not been excluded therefrom. (Sec. 43.)

]0(MM-i. Division of Districts— Representation.
At least thirty days before the next general election of such district 

the board of directors thereof shall make an order dividing such dis
trict into three divisions as nearly equal in size as may be practicable, 
which shall be numbered first, second and third, and one director shall 
be elected from each division. (Sec. 44.)

100-9—15. Dissolution of District— Election—Procedure.
Whenever landowners representing a majority of the number of acre- 

feet of water ullotted to the lands in any irrigation district organized, 
or hereafter to be organized, under this Act, shall petition the board of
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directors to call a special election, for the purpose of submitting to the 
landowners of said irrigation district a proposition to vote on the dis
solution of said irrigation district, setting forth in said petition that 
all bills and claims of every nature whatsoever have been fully satisfied 
and paid, it shall be the duty of said directors, if they shall be satisfied 
that all claims and bills have been fully satisfied, to call an election, 
setting forth the object of said election, and to cause notice to said 
election to be published, as in section 2 of this Act provided, setting 
furth the time and place for holding said election in each of the three 
voting precincts in said district. It shall also be the duty of the direc
tors to prepare ballots to be used nt said election on which shall be 
written or printed the words: “For Dissolution— Yes,” and "F or Dis
solution— No,” provided, that in case contract has been made hetween 
the district and the United States the board shall have no jurisdiction 
to consider any such petition for dissolution of the district, no such 
special election shall be held, and such district shall not be disorganized 
or declared disorganized until it shall have been certified to the board 
of directors by the United States that all payments and obligations duo 
or to become due to the United States under such contract have been 
fully paid or that the United States consents to such dissolution.

(Sec. 45.)
Comparable provisions.

Iiiuho Code, 1 42-1301 (twenty-five, 
or o m ajority, of luntlowners in irrigu- 
tion district may petition bourtl of 
directors to cull special election to sub
mit proposal on modification of d istrict 
by exclusion o f lund within its bound- 
nries, or proposal for dissolution o f the 
d istr ic t).

I . Operation and effect o f dissolution.
Where defendants, who were land- 

owners under the canals o f a quasi- 
puhlic irrita tio n  district and members 
thereof, were restrained from  interfer-

in* in any manner with the ditches of 
the district., such decree became functus 
oMicio on the dissolution o f the district, 
whereupon defendants were remitted to 
their o ritin al rights as individual land- 
owners. Thompson v. M cFarland, 29 l'. 
•I5R. 82 P. 478.

Where irrita tio n  district was formed 
as authorised by analogous statute, de
cree in favor of such district, restraining 
defendants from interfering with the 
irrigation ditch of such d istrict, did not 
survive a dissolution of the district by 
virtue of th is section. Thompson v, 
M cFarland, 29 U. 455, 82 P. 478.

100-9-46. Returns and Canvass of Election.
The board of directors shall name a day for canvassing the returns of 

election, and if it shall appear that a majority of the votes cast are "For 
Dissolution— Yes,” then it shall be the duty of said board of directors 
to declare said district to be disorganized, and shall certify to the 
county clerk of the county in which the office of the district is located, 
stating the number of signers to said petition and the number of acre- 
feet of water allotted to them; that said election was called and set
for t h e ...............................................day o f ............................................... month
o f ...................... year, that said election was held and thnt so many votes
(stating the number) had been cast for, and that so many votes (stating 
the number) had been cast against said proposition: said certificates 
to bear the seal of the district, and the signatures of the president and 
secretary of said board of directors. And it shall be the duty of said 
clerk to have such certificate recorded with the county recorder of the 
respective counties embracing any lands of the district. Should it ap
pear that a majority of the votes cast at said election were "F or Dissolu-
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lion— No,” then the board of directors shall declare the proposition lost 
and shall cause the result and the vote to be made a part of the records 
of said irrigation district. (Sec. 46.)

100-9-47. Water District Failure to Function— Dissolution— Increase 
of Assessment— Lien as Tax Sale.

If after its organization a water conservation district shall fail to 
function as provided by this Act for a period of three years after the 
notice issued by the county commissioners and a majority of the owners 
of acre feet of water allotted to such district shall evidence a desire 
to dissolve the district by the filing of a petition for that purpose with 
the board of directors, it shall be the duty of the board of directors to 
file a petition with the district court requesting the dissolution of the 
district. Upon the filing of such petition the court shall give such notice 
regarding the hearing thereof as it shall deem necessary and shall 
proceed to hear all objections against such dissolution. I f  no bonds 
have been issued or other obligations incurred which may not be paid 
by a pro-rata assessment against the landowners within said district, or 
if no contract has boon entered into with the United States or other 
persons which cannot be abrogated or the vulue of which ennnot be 
assessed as liquidated damages, the court shall order a dissolution of 
the district upon the payment by each person therein of his pro rata 
share of the obligations of the district, provided that if it shall appear 
to the court thut there are lands within the district the value of which 
will not satisfy such pro rata share, then assessment against the re
maining lands shall be increased in an amount sufficient to repay the 
total obligations of the district, if  any landowner shall fail to pay the 
amounts so assessed against him, such amount shall be a prior lien 
against his land and the same shall be sold by court order as upon a tax 
sale as provided in Chapter 9, Session Laws of Utah, 1923, and the pro
ceeds of the sale shall be applied toward the payment of the amount 
assessed against him. In such proceeding for dissolution the court shall 
have power to adjust the obligations of the district, allotment of bene
fits, and other matters affecting the property of the landowners.

(Sec. 46x.)

History.
Added by L. 25, eh. 107. off. Mur. 17.

1. Venue of proceedings.
The petition or application should be 

liled in the district court o f the county 
where the irrijrulion d istrict functions. 
Kichnrds v. D istrict Court of Welier 
County, 71 U. 473, 207 I*. 770, 2

2. Adjustment of rlaims in dissolution
proceedings.

In u proceeding for dissolution o f un 
irrigation district, organised under Laws 
IPHi, Ch. lift, district court could consoli
date with such proceeding plaintiff's 
action ngninst the irrigation district 
upon promissory notes, nnd adjust 
therein amount of plaintiff's claim, but

u nunc pro tunc entry of formal jud g
ment in plaintiff's favor is not an inde
pendent and conclusive determination of 
plaintiff's claim. Richards v. District 
Court of Weber County, 71 U. 473, 2C7 
I*. 77S*, applying Luws 1925, Ch. 08.

Under this section, the muking end 
entering of a  formal judgm ent in favor 
of claim ant against the irrigation dis
trict is not necessary to establish his 
claim. The fuel that u judgm ent in 
form wiis made urul entered adds noth
ing to the legal duality of claim ant’s 
standing as a creditor. Richards v. 
D istrict Court o f Weber County, 71 U. 
473, 477, 207 P. 779, applying Lews 
1925. Ch. 107.

I f  claimant is dissatisfied with final 
order for payment of hia claim without
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interest he, or any other aggrieved Weber County, 71 U. 473, 478, 267 P. 
party, has a plain appeal from  the judg- 771), applying Laws 1926, Ch. 107. 
ment. Richards v. D istrict Court of

100-9—IS. Special Proceedings for Judicial Examination.
The board of directors of a water conservation district organized 

under the provisions of this Act may commence special proceedings, in 
and by which all proceedings had in the organization of the district or 
in and by which its acts and the acts of the district in authorizing the 
issue and sale of the bonds of said district or providing for the au
thorization of contract with the United States and the validity of such 
contract, whether said bonds or any of them have or have not been sold 
or disposed of, or such contract or proposed contract shall or shall not 
have been actually signed by the United States or the district, may be 
judicially examined, approved and confirmed. (Sec. 47.)

History.
As amended by L. 21, ch. 73, eff. May 

10, making no m aterial changes in text.

1. Duty to institute proceedings.
There is nothing in this section which 

indicates that word "m ay” was intended 
to lie given any other than its usual and 
ordinary meaning, and board o f directors 
of irrigation district is alone authorized 
to institute proceedings contemplated 
)>v act. Surrage v. M cKay, 60 U. 117, 
206 P. 722.

I f  it were considered th at directors of 
irrigation d istrict were required by this

section to- institute proceedings to test 
legality of organization of district, di
rectors could be compelled to perform 
their duty hv mandamus. Surrage v. 
M cKay, 60 U. 117, 200 P. 722.

A. L. K. notes.
Constitutionality of statutes for for

mation or change o f irrigation districts 
as affected by objection th at they confer 
nondelegable powers or impose nonjudi
cial functions on court. 69 A. L. R. 266 ; 
special or local legislation regulating 
practice in courts o f justice, statutes in 
regard to irrigation ns, 136 A. L. R. 377.

100-9—19. Petition for Confirmation.
The board of directors of a water conservation district shall file in 

the district court of the county in which the lands of the district, or 
some portion thereof, are situate, a petition praying, in effect, that the 
proceedings aforesaid may be examined, approved and confirmed by the 
court. The petition in case bonds or a contract with the United States 
has been authorized shall state the facts showing the proceedings had 
for the issue and sale of said bonds, or for the authorization of contract 
with the United States, as the case may be, and shall state generally 
that the water conservation district was duly organized, and that the 
first board of directors was duly elected, but the petition need not state 
the facts showing such organization of the district, or the election of 
said first board of directors. (Sec. 48.)

History.
As amended by L. 21, ch. 73, off. May 

10, making no m aterial changes in text. I.

I. Collateral attack.
Proceeding to ouiet title as against 

irrigation d istrict's righ t to levy nn«l 
collect taxes constitutes collateral attack 
.in decree confirming organization of 
district, and i f  board acted within ju ris 
diction, errors could not be corrected, 
hut where board Bought to include and 
tax lands previously excluded, without

notice or consent, its uction was viola
tive o f due process clauses of State and 
Federal Constitutions. Jackson v. 
Bonneville Ir r. Dist., 66 V. 404, 243 P. 
107.

2. ('onclusiveness of judgment.
Judgm ent confirming organization of 

irrigation d istrict is not res adjudicatu 
ns to lands not properly described, and, 
therefore, not within district. Argyle 
v. Bonneville Irr. Dist., 74 U. 480, 494, 
280 P. 722.
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100-9-50. Notice— Contest— Time for Hearing.
The court shall fix the time for the hearing of said petition and 9hall 

order the clerk of the court to give and publish notice of the filing of 
said petition. The notice shall be given and published as in section 2 of 
this Act provided. The notice shall state the time and place fixed for 
the hearing of the petition and the prayer of the petitioners, and that 
any person interested in the organization of said district, or in the 
proceedings for the issue or sale of said bonds, or in the making of con
tract with the United States, may, on or before the day fixed for the 
hearing of said petition, demur to or answer said petition. The petition 
mny be referred to and described in said notice as the petition of the
board of directors o f ................................................................................  water
conservation district (giving its name) praying that the proceedings 
for the issue and sale of said bonds of said district, or that the pro
ceedings for the authorization of contract with the United States, or 
the proceedings had for the organization of said district and the validity 
thereof, be examined, approved and confirmed by the court. (Sec. 49.)

As amended by L. 21, ch. 73, eft. May 
10, making no m aterial changes in text.

100-9-51. Parties— Appearances— Practice and Procedure.
Any person interested in said district, or in the issue or sale of said 

bonds, or in the making of contract with the United States, may demur 
to or answer said petition. The provisions of the Code of Civil Pro
cedure respecting the demurrer and answer to a verified complaint shall 
be applicable to a demurrer and answer to said petition. The person 
so demurring or answering said petition shall be the defendant to the 
special proceedings, and the Board of Directors shall be the plaintiff. 
Kvery material statement of the petition not specifically controverted 
by the answer shall, for the purpose of said special proceedings, be 
taken as true, and each person failing to answer the petition shall be 
deemed to admit as true all the material statements of the petition. 
The rules of pleading and practice relating to appeals and writs of 
error provided by the Code of Civil Procedure which are not inconsist
ent with the provisions of this Act Are applicable to the special pro
ceedings herein provided for. (Sec. 60.)

100-9-52. Findings and Decree— Costs.
Upon the hearing of such special proceedings the court shall find and 

determine whether the notice of the filing of the petition has been duly 
given and published for the time and in the manner in this Act pre
scribed, and shall have power and jurisdiction to examine and deter
mine the legality and validity of, and approve and confirm, each and 
nil of the proceedings for the organization of said district under the 
provisions of said Act, from and including the petition for the organiza
tion of the district, and ull other proceedings which may affect the 
legality or validity of said bonds, and the order of the sale and the sale 
thereof, and all of the proceedings, if any, for the authorization of 
contract with the United States, and the terms of said contract. The
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court, in inquiring into the regularity, legality or correctness of sai<l 
proceedings, must disregard any error, irregularity or omission which 
does not affect the substantial rights of the parties to said special pro
ceedings; and the court may by decree approve and confirm such 
proceedings in part, and disapprove and declare illegal or invalid other 
or subsequent parts of the proceedings. A final decree as to such pro
ceedings shall be received as readjudicatcd in all courts of the state of 
Utah in all cases whatsoever involving the validity of such bonds and 
the organization of the district. The costs of the special proceedings 
may be allowed and apportioned between the parties, in the discretion 
of the court. (Sec. 51.)
Hiulnry.

As amended l>y L. 21, ch. 711, off. Muy 
II), lidding nexl to lust sentence of text.

100-9-53. Governor May Suspend Right to Appropriate Water— Limit 
of Time— Restoring Right— Publishing Proclamation—  
Applications— Hearings.

For the purpose of preserving the surplus and unappropriated waters 
of any stream or other source of water supply for use by irrigation 
districts, and organized agricultural water users, as provided in this 
Act, the governor, by proclamation, may. upon the recommendation of 
the state engineer, temporarily suspend the right of the public to ap
propriate such surplus or unappropriated water; provided that any 
such suspension shall in no case exceed the term of five years. Water 
withdrawn from appropriation under this section may be restored by 
proclamation of the governor upon the recommendation of the State 
engineer. Such proclamation shall not become effective in effecting a 
restoration of such waters to entry until same shall have been published 
once a week for at least three successive weeks in a newspaper of gen
eral circulation within the boundaries of the river system or water 
source within which the waters so to be restored nrc situated. Applica
tions for appropriations shall not be filed during the time such waters 
are withdrawn from entry; provided that after the first publication of 
notice aforesaid such applications may be deposited with the State 
engineer and at the time such order becomes effective the engineer 
shall hold public hearings, giving all applicants notice, to determine 
which applications, so filed during the period of publication, are most 
conducive to the public good and shall file such applications in order of 
priority according to such determination. (Sec. 52.)
History.

An ttineniksl by L. 25. rli. UK, elf. Muy 
12, mWing nil mutter after ‘'years" in 
seventh line o f text.

]00-9-51 . Transfer of Wafer Rights— Notice to Landowners.
The board of directors of any irrigation district, with the consent of 

the bondholders and other creditors, shall have authority to sell, trans
fer, and convey the water rights and all or any other property belonging 
to the district to any irrigation company; provided, however, that no 
such sale, transfer, or conveyance shall be made until notice of the
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intention of said board to make the same shall have been published, ns 
in section 2 of this Act provided, and mailed to each landowner in the 
district a t his Inst known address at least thirty duys prior to the ex
piration of the time fixed for protest, and provided further that no such 
sale, transfer, or conveyance shall be made if within thirty days from 
the last publication of such notice the owners of one-third of the acre- 
feet of water allotted in said district file with said board their written 
protest against such sale, transfer, or conveyance. (Sec. 53.)

100-9-55. Districts Declared Bodies Corporate— Exemptions.
Irrigation districts organized under this Act and all irrigation dis

tricts heretofore organized under the laws of this state are hereby 
declared to be bodies corporate and politic, and the bonds and other 
securities of such corporations are hereby declared to be forever exempt 
from taxation within this state. (Sec. 54.)

1. Status of districts.
Irrigation districts organized under 

Laws 15)15), Ch, liB, were quasi-public 
corporalions. Bonneville- Irr. Dist. v. 
liirie, 57 U. SIM. 15)5 P. 204. followed in 
1'pper Blue Bench Irr. Dist. v. Conti
nental N'at. Bnnk & T rust Co., SCI U. 
:i2.r>, 11251, 72 P.2d 104R.

Irrigation districts being in their pur
pose nnd nature public, their rights and 
liabilities are to lie determined, gener

ally speaking, by same considerations 
which determine rights and duties in
hering in what are commonly known as 
municipal or public bodice. Upper Hluc 
Bench Irr. Dist. v. Continental Nat. 
Bank 4  T rust Co.. 5>:t U. 326, 72 P.2d 
1048.

A. I.. It. notes.
Liability of irrigation d istrict for 

rlaliiages, 74 A. L . R. 8£>8.

100-9-56. Inclusion of Stale Lands— Contract with Land Board.
Lands belonging to the state of Utah not under contract of sale may 

be included in any irrigation district upon petition by the state board of 
land commissioners for the inclusion of such lands. No such state 
lands included within any legally organized irrigation district shall 
ever be assessed, nor shall any of the preceding sections relative to the 
levying and collection of assessments and taxes apply, but the state 
board of land commissioners and the state engineer shall make a 
thorough examination as to the benefits to accrue to such state lands 
by rcuson of the inclusion of such lands in such irrigation district, and 
by reason of the acquiring of water rights for said lands, and the state 
board of land commissioners is hereby empowered to enter into con
tract with the board of directors of such irrigation district, specifying 
by legal subdivisions the land so benefited, the amount of benefit to 
accrue to each tract of land, and such contracts shall provide that 
annual payments shall be made to said district, to be applied on the cost 
of constructing the irrigation works for said district, until the full 
amount of such benefit is paid; but the state board of land commis
sioners shsdl have the option to pay the full amount of such contract 
at any time, upon any or all of such legal subdivisions. (Sec. 55.)

100-9-57. Benefit of Special Const ruction—Terms— Costs.
Any drain, ditch, canal, or drainage system, or any other desired 

special construction, reconstruction, betterment, or improvement for 
the special benefit of particular lands lying within an irrigation district,
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muy be constructed and provision made to meet the cost thereof, as 
follows: The holders of title or evidence of title of one-quarter of the 
acreage proposed to be assessed for any such improvement may tile 
with the board of directors of the irrigation district a petition in writ
ing, setting out the nature and general plan of the desired improvement, 
and specifying the lands proposed to be specially assessed therefor. 
Such petition shall be accompanied with a bond in such sum and with 
such surety or sureties as may be required by said board of directors, 
conditioned that the petitioners will pay the cost of the investigation 
of the proposed improvement and of the hearing on the petition if the 
same be not allowed. Upon the filing of such petition the board of 
directors, with the assistance of a competent engineer, shall make an 
investigation of the feasibility, cost, and need of the proposed local 
improvement together with the ability of the land to pay such cost, and 
if same appears feasible they shall have plans and estimate of the cost 
thereof prepared. If the cost shall appear to the board to exceed the 
benefits to accrue therefrom, or if the lands proposed to be embraced 
within the local improvement district shnll be found to be insufficient 
security for the return of the cost, or if a protest against the establish
ment of the proposed improvement signed by a majority of the holders 
of title to lands in the proposed local improvement district be presented 
at or prior to the hearing hereinafter provided for, or if in other re
spects the proposed local improvement district should be found not 
feasible, the board shall dismiss the petition at the expense of the 
petitioners. (Sec. 56.)

I. Applicability of aection. and not to it.Hsi'ssmenls which do not
This section and 109-0-68  to involve special benefits. Hatch v. E<l-

huve reference to 109-9-18 , words. 72 U. l id , 118, 209 P. 1118.

100-9-58, I*ocal Improvement Districts.
In the event the said board shall find the proposed local improvement 

feasible, it shall approve the petition, fix a time and place for the hear
ing thereof, and shall publish notice thereof, as in section 2 of this Act 
provided, stating that the certain lands, describing them, are proposed 
to be organized as a local improvement district and stating generally 
the nature of the proposed improvement: that warrants for such local 
improvement are proposed to be issued as the warrants of the irrigation 
district; and that the lands within said local improvement district arc 
to be assessed for such improvement. At the time and place of hearing 
named in said notice all persons interested may appear before the board 
and show cause for or against the formation of the proposed improve
ment district and the issuance of warrants as aforesaid. Upon the 
healing the board shall determine whether or not the proposed local 
improvement district shall be established. Any landowner whose lands 
can be served or will be benefited by the proposed improvement may 
make application to the board at the time of hearing to include such 
lands, and the board of directors in such case may, at their discretion, 
include such lands within such district. The board of directors may 
exclude any land specified in said notice from said district, provided 
that in the judgment of the board the inclusion thereof will not bt 
practicable. (Sec. 57.)
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100-9-59. Establishment— Limit as to Costs—Authorization—Con
struction Warrants—Orders.

I f the board shall determine in favor of the improvement it shall 
enter an order establishing the improvement distrirt and shall list and 
plat lands included therein, and shall adopt plans for the proposed im
provement, estimate the cost, and determine the number of equal annual 
installments, in which the cost of snid improvement shall be paid; 
provided, however, that no local improvement, the cost of which will 
exceed ten thousand dollars ($10,000.00) and be less than twenty-five 
thousand dollars ($25,000.00), shall be undertaken unless such improve
ment shall first be authorized and ratified, in writing, by a majority of 
the landowners within the local improvement district; nor shall any 
improvement the cost of which will exceed twenty-five thousand dollars 
($25,000.00) be undertaken unless first authorized and ratified, in writ
ing. by a two-thirds majority of the landowners within the local im
provement district, and not then if protests, in writing, signed 
by landowners of the irrigation district having a majority of the votes 
according to the number of votes cast at the last election, be submitted 
within thirty days after completion of publication of notice of the 
proposed improvement, published as in section 2 of this Act provided. 
The cost of such improvement shall be paid by the issuance of the war
rants of the district, from time to time, therefor, either directly for the 
payment of the labor and material or for the securing of the funds for 
such purposes. Said warrants shall bear interest at a rate of not to 
exceed seven per cent (7 '!  ) per annum, payable semi-unnually, and 
shall state upon their face that they are issued as warrants of the 
irrigation district for the benefit of the local improvement district 
within said irrigation district, that all lands within snid local improve
ment district shall be primarily liable to assessment for the principal 
and interest of said warrants, nnd that such warrants Hre also a general 
obligation of said district. No warrant shall be issued in denomination 
exceeding five hundred dollars ($500.00) and no warrant shall be sold 
for less than par. A copy of the order establishing any local improve
ment district, together with list and plat of lands included, certified by 
the president and secretary, shall be filed and recorded in accordance 
with the provisions of section 5 of this Act relating to the filing and 
recording of the order declaring the organization of the irrigation dis
trict. (Sec. 58.)

A. 1.. It. notes.
Duniuifos for breach of <luty to fur

nish water for irrigation purposes, 108 
A. I.. It. 1181; fraud in m isrepresenta
tions to purchaser of land as to  exist
ence of irrigation plant, 27 A. L . It. 344;

mechanic’s lien for construction of 
irrigation ditch or well, area of land 
which may be subjected to, 84 A. L. R. 
137; riirht of user of w ater to discon
tinue use, 112 A. L. R, 230.

100-9-60. Assessment of Damages and Benefits— Board of Equaliza
tion.

The board of directors shall, ns soon as may be after the establish
ment of h local improvement district, view each tract of land within the 
district, and shall carefully consider the benefits and damages that each 
particular tract of land will receive from the construction and main
tenance of such local improvement and nssess each tract of land in
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accordance with the benefits received by it, making proper allowance 
for damages if there be any. After such assessment is made up the 
secretary of the boArd of directors shall transmit the same to the board 
of county commissioners and the board of county commissioners shall 
cause notice to be sent by mail to each landowner in the local improve
ment district of the amount of benefits assessed against the land owned 
by him within the local improvement district, and shall state therein the 
time and place when the board of county commissioners shall meet as a 
board of equalization to hear and determine complaints made against 
such assessment. The board of county commissioners shall sit as a 
board of equalization of local improvement district benefits and shall 
equalize and finally determine the assessment to be made and levied 
upon each tract of land within the local improvement district, in the 
manner provided for by law for equalizing state and county taxes, and 
shall thereupon certify the same to the county assessor of each county 
within which any part of said local improvement district is located, who 
shall enter the same in the tax rolls. (Sec, 59.)
1. Validity.

This section is constitutional. S tate 
v. Green River Ir r . Pint., 40 U. 83, 110 
l>. 1039,

100-9-61. Coala Levied and Collected.
The cost of local improvements shall be specially assessed against the 

lands within the local improvement district in proportion to the bene
fits accruing thereto, and shall be levied and collected in the manner 
herein provided. (See. 60.)

100-9-62. Payment of Delinquency.
In the event of the failure of the lands within the local improvement 

district to furnish money sufficient for the payment of principal or in
terest of the warrants for such local improvement work and there shall 
be a default in the payment of principal and interest, as aforesaid, the 
amount delinquent shall be paid by the general warrants of the irriga
tion district at large, but the lands of the local improvement district 
shall not thereby become released from liability for special assessment 
therefor. Such general district warrants, if issued, shall be redeemed 
as soon as there shall be available money in the local improvement dis
trict fund. (Sec. 61.)
109-9-63. Local Improvement Bonds.

Any irrigation district may issue bonds for any local improvements, 
as in this Act provided, and sell the same, or any part thereof, or ex
change the same or any part thereof, with the holders of any previously 
issued warrants for the purpose of redeeming said warrants; provided, 
however, that all the provisions of this Act relating to the authorization 
and issue of bonds shall apply. (Sec. 62.)

109-9-61. Contracts with United Stales.
Any irrigation district may contract with the United States for local 

improvement work, and for such purpose may form local improvement
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district* as herein provided. Authorization of bonds or of contract 
with the United States for local improvement work may be confirmed 
in the same manner as in sections 47 to 51, inclusive, of this Act pro
vided. (Sec. 63.)

100-9-65. Validation of Act.
If any part or paragraph of this Act shall for any reason be adjudged 

by any court of competent jurisdiction to be invalid, such judgment 
shall not affect, impair, or invalidate the remainder of this Act, but 
shall be confined in its operation to the particular part thereof directly 
involved in the controversy wherein such judgment shall have been 
rendered. (Sec. 64.)

100-9-66. Default of District— Court Procedure.
If, after the issuance and sale of bonds, warrants, or other evidence 

of debt by any irrigation district, such district shall for any renson, 
become insolvent, and fail to maintain a board of directors, or other 
organization as herein provided, and shall for more than two years fail 
to pay its bonded indebtedness, or interest thereon, or its other indebt
edness, after the same shall become due and payable, the district court 
of the county wherein such irrigation district, or the major portion 
thereof, is situate, shall, by virtue of its general equity powers, have 
jurisdiction to appoint a commissioner to take charge of the property 
of such irrigation district, sell and dispose of the same for the benefit 
of creditors and close the affairs of the district under the orders and 
directions of said district court. (Sec. 64x.)

10A-9-67. Effect of Repeals Construed— Procedure Against Default
ing Memhers.

The repeal by the Revised Statutes of sections 2403-2427, both in
clusive, of the Compiled Laws of Utah, 1888, shall not be construed to 
affect the existence of any district or company organized under the 
aforesaid sections; but any such company or district shall, notwith
standing such repeal, continue in existence with all the rights, privi
leges, and limitations heretofore conferred or imposed upon it by law 
until disincorporated or dissolved according to law. In any case in 
which an irrigation company or district shall have a right of action 
against a delinquent member of such company or district for the non
payment of taxes voted according to law the board of directors thereof 
may proceed to sell the interest of such member in the canals or ditches 
of such company or district and his right to the use of the water flowing 
therein. (See. 65.)

100-9-68. Acts Repealed—Government of Districts.
Chapter 5, Title 55, Compiled Laws of Utah, 1917, and all other Acts 

in conflict herewith, are hereby repealed; provided, nothing herein con
tained shall invalidate or affect any district organization or rights 
existing under any Act or provisions so repealed, but all 9uch districts 
shall hereafter be governed by the provisions of this Act. (Sec. 66.)
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100-0-69. Effective Date.
This Act shall take effect upon approval.
Approved March 18, 1919. (Sec. 67.)
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100-10-6:1. Necessities.
100-10-64. Action by Ordinance. 
100-10-66. Fiscal Y ear— Annual State

ments.

100-10-66. Constitutionality.
100-10-67. Repeal of Inconsistent 

Acts.
100-10-68. Effective Date.

Constitutionality of act. This act held not unconstitutional as a special law, 
Lchi C ity v. Moiling, 87 U. 287, 48 P.2d 630 ; Provo City v. EvanB, 87 U. 292, 48 
P.2d 666.

This act held not unconstitutional as an attempt to unlawfully delegate power 
of taxation to a special commission, and to in terfere in city and town affairs in 
violation of Const. A rt. VI, § 29, since board of directors in whom control of 
d istrict has been intrusted is not a special commission, and power o f such directors 
is over property of d istricts and not over property of towns in the district, 
Lchi City v. Meiling, 87 II. 237, 48 P.2d 630 ; Provo City v. Evens, 87 U. 292, 48 
P.2d 666.

This act held constitutional as  against objection act was in violution of due proc
ess o f law in th at taxing powers conferred on district by 100-10-18  were in 
nature of assessments for benefits and no provision was made as to hearings with 
respect to such l>enefits, since tax imposed was general ad valorem tax and not 
assessment for benefits. Lehi City v. Meiling, 87 I). 237, 48 P.2d 630; Provo City 
v. Evans, 87 U . 202, 48 P.2d 666.

This act held not unconstitutional as violating Const. A rt. V I. §31  providing 
that no political subdivision should lend its credit or subscribe to stock or bonds 
in aid of other corporate enterprise in th at 100-10-18 empowered district to 
join with other corporation for purpose of carrying out its powers and to obligate 
itse lf with other corporations in financing its operations and to become surety 
for payment o f  indebtedness of corporation in which district should have stock, 
since powers o f district are for acquiring und using w ater for public benefit. 
Lehi City v. Meiling, 87 U. 237, 48 P.2d 630 ; Provo City v. Evans, 87 U. 292, 48 
P.2d 666.

Metropolitan W ater D istricts Act held constitutional as against contention that 
notice o f election was required by 100-10-11 to be published in each county instead 
of in each city included in proposed district. I<ehi Citv v. Meiling, 87 U. 237, 48 
I*.2d 630 ; Provo City v. Evans, 87 U. 292, 48 P.2d 666.

Power to incur indebtedness not to  exceed ten per cent o f assessed valuation 
given district bv 100-10-18 did not render this act unconstitutional as violation 
of Const. A rt. XIV , § 3 , requiring no debt in excess of taxes for current year to 
be incurred hv county or subdivision thereof, since district was not subdivision 
of county. Lehi City v. Meiling, 87 U. 237, 48 P.2d 630: Provo City v. Evans, 87 
U. 292, 48 P,2d 566. (Moffat and Hunson, J J , ,  dissenting.)

I,. 1935, ch. 110; eff. Mar. 13.

AN ACT providing for the incorporation, government and management 
of metropolitan water districts, authorizing such districts to incur 
bonded debt and to acquire, construct, operate and manage works and 
property, providing for the taxation of property therein and the per
formance of certain functions relating thereto by officers of counties, 
providing for the addition of area thereto and the exclusion of area 
therefrom and authorizing municipal corporations to aid and partici
pate in the incorporation of such districts.

Be it enacted by the Leginlatnrc of the State of Utah:

109-10-1. Short Title.
This act shall be known as the “Metropolitan water district act” and 

shall apply to the incorporation, organization, government, mainte
nance and operation of the water districts herein provided for and de
scribed, and to the board of directors herein referred to. (Sec. 1.)
Comparable proviaiona.

Cal. Gen. Laws, Act 9129, § 1 (identi
c a l).

Idaho Code, 1940 Supp., § 4 0 -1 2 A1 
(authorising any city or village in Idaho

to establish municipal irrigation system 
and to establish and extend the bound
aries within which it will supply and 
deliver irrigation w ater; may acquire 
uny of the public or private waters of
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Ihc sta le , and inny acquire, extend, en
large, m aintain and operate canals, 
ditches, conduits and rigntH-of-wuy for 
ditches, for use of Huch city or villfiux*>:
$ 49-12A 2 (m ay issue municipal coupon 
bonds) ; S 40 -12  A IS (mu.v enter into eon- 
tract with nny irrigation d istr ic t).

CroHH-references.
Power of cities and towns to acquire 

and operate w ater supply and works,
15-7-4  c t seq .; power of cities, 16—8—14 
et seq.; power of towns, 15-12-14.

Decisions from other Jurisdictions.
—  C slifornis.

County ordinance entitled "A n  ordi
nance regulating the use of w ater from

100-10-2. Words and Phrases Defined.
As used herein the term "municipality” or “city” shall be deemed to 

mean and include any incorporated city or town of the state of Utah.
The terms “board” and “board of directors” shall be deemed to refer 

to the directors created under section 6 hereof.
The term “public corporation” as used herein shall be deemed to menu 

and include the United States or any public agency thereof, this or any 
other state or any political district or subdivision thereof. (Sec. 2.)
Comparable provisions. the " meanings'' to lie ascribed to the

Cal. Gen. Lawn, Act il l29, § 2 . as  term s used in the a c t), 
amended hy Laws of 1941 (enum erating

100-10-3. Purpose and Corporate Existence of Districts.
Metropolitan water districts may be organized hereunder for the pur

pose of acquiring, appropriating, developing, storing, selling, leasing 
and distributing water for, and devoting water to, municipal and do
mestic purposes, irrigation, power, milling, manufacturing, mining, 
metallurgical And any and all other beneficial uses, and such district 
may be formed of the territory included within the corporate bounda
ries of any one or more municipalities, which need not be contiguous, and 
may be organized and incorporated and thereafter governed, main
tained and operated as herein provided, and when so incorporated shall 
have and exercise such powers as are herein expressly granted, together 
with such powers as are reasonably implied herefrom and necessary 
and proper to carry out the objects and purposes of such incorporated 
districts. Each such district when so incorporated shall be a separate 
and independent political corporate entity. (Sec. 3.)

100-10—1. Organization—Ordinance.
Such metropolitan water district shall be organized and incorporated 

in the following manner:
The legislative body of any municipality may pass an ordinance de

claring that the public convenience and necessity require the incorpora
tion of a metropolitan water district, which ordinance shall state: (1) 
that it is proposed to incorporate a metropolitan water district under 
the provisions of this Act; (2 ) the name or names of the city or cities

pumping wells and to prevent the wuste 
and How thereof and the defining of 
waste of such w ater" did no violence (n 
any general law of the State  of C ali
fornia, the ordinance having for its pur
pose the conservation of the suhtcr- 
rnncun waters, a legitimate field for the 
exercise of the police power. E x  parte 
Maas, 219 Cul. 422. 27 P.2d m

Because it lucks the broad legislative, 
executive and judiciul powers of a 
municipal corporation, a  county water 
d istrict is not a municipal corporation 
us th at term is technically used in the 
laws of California. Laguna Beach 
County W ater Dist. v. Orange County, 

Cul, App. 2d 740, 87 P.2d 40.
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proposed to be included within the district to be incorporated; (3 ) the 
name of the proposed district; (4) if the district is to comprise more 
thun one city an estimate of the preliminary costs and expenses of in
corporating and organizing the proposed district and an apportionment 
of such costs and expenses umong the several municipalities proposed to 
be included within such district. Such apportionment shall be substan
tially in accordance with population ns shown by the most recent fed
eral census. (Sec. 4.)

100-10-5. Id. Copies to Be Mailed.
It shall be the duty of the clerk of the legislative body, upon the tak

ing effect of such ordinance, to forthwith transmit a certified copy 
thereof by registered mail to the chief executive officer of each of the 
other municipalities named therein. (Sec. 5.)

100-10-6. Id. Approval or Rejection.
Within sixty days after the receipt by any municipality named therein 

of u certified copy of such ordinance, the legislative body of such mu
nicipality shall by order either approve or reject such ordinance without 
alteration or amendment. In the event that the legislative body of any 
municipality shall fail to act upon such ordinance as herein provided 
within such period of sixty days after the receipt of a certified copy 
thereof, such municipality shall be deemed to have rejected said ordi
nance. (Sec. 6.)

100-10-7. Id. Resolution Forwarded— Preliminary Expenses.
Immediately upon the approval or rejection of said ordinance by the 

legislative body of any municipality, the clerk thereof shall forward to 
the clerk of the municipality initiating the proceedings a certified copy 
of the resolution or ordinance, either enacting or rejecting such ordi
nance as the case may be. Each municipality thus approving such 
ordinance shall promptly pay over to the municipality initiating the 
procedure hereunder the sum of money apportioned to it by the munici
pality initiating the proceedings as its share of the preliminary costs 
and expenses of the incorporation and organization of such district, und 
the money so paid shall constitute a fund for the purpose of defraying 
such costs and expenses herein provided for, us are not met by the 
respective municipalities, and such incidental expenses as may be 
properly incurred in connection therewith. Each municipality con
tributing money ns herein provided shall be entitled to credit with the 
district for the amount contributed. (Sec. 7.)

100-10-S. Call for Election.
Within one hundred twenty days after the transmission of said origi

nal ordinance, as provided in section 5 hereof, but not until each 
municipality named therein shall have acted thereon or said sixty-day 
periods shall have expired, the legislative bodies of the cities within 
the proposed district including the initiating city shall call and provide 
for the holding of a special election in all of the municipalities, at which 
election the proposition of the incorporation of such metropolitan water
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district shall be submitted to the electors residing within such munici
palities for ratification or rejection. Such election may be held sepa
rately or may be consolidated or held concurrently with any other 
election or elections authorized by law at which the electors residing in 
all of the cities wherein such election is called to be held are entitled to 
vote. (Sec. 8.)

100—10—9. Id. Election Districts.
Such election shall be called by ordinance by the governing bodies of 

the municipalities enacting the original ordinance including the initiat
ing city. Such ordinance shall contain: (1) the names of all cities, 
the governing bodies of which shall have approved the original ordi
nance as provided in section 6 hereof, in which cities such election shall 
be culled to be held. (2 ) the day upon which such election shall be 
held, which day shall be the same duy in all municipalities, (3) the 
time for opening and closing polls, and (4 ) the manner of voting for 
or against the proposition. (5) Such ordinance shall also designate the 
voting districts and polling places and shall appoint for each polling 
place, from each election district from the electors thereof, the officers 
of such election, which officers shall consist of three judges, one of 
whom shall act as clerk, who shall constitute a board of election for 
each polling place. The description of election districts may be made 
by reference to any order or orders of the board of county commission
ers of the county or respective boards of county commissioners of the 
counties in which the proposed metropolitan water district, or any part 
thereof, shall be situated, or by reference to any provisions, orders 
or ordinances of the legislative body of any municipality proposed to be 
included in the incorporation of such metropolitan water district, or 
by detailed description of such election districts. Election districts 
established by the board of county commissioners of the various coun
ties may be consolidated for special elections held hereunder. (Sec. 9.)

]00-10-10. Id. Concurrent and Consolidated Elections.
Whenever any election held hereunder shall be held concurrently with 

or shall be consolidated with any primary or general election, the pre
cincts, polling places and officers of election ahull be those designated 
and appointed for such primary or general election, and the ordinance 
calling the election hereunder need not designate precincts or polling 
places or name the election officers, but shall refer to the order or or
ders, or act or acts, by which such other election shall have been called, 
and by which the precincts and polling places thereof shall have been 
fixed and the officers of election appointed. (Sec. 10.)

100-10-11. Id. Publication of Call.
The ordinance calling such election shall be published once at least 

ten days before the date of the election therein culled in a newspaper of 
genera] circulation printed and published in each county within the 
proposed metropolitan water district, and no other or further notice of 
such election or publication of the names of election officers or of the 
precincts or polling places need be given or made. (Sec. 11.)
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1. Validity. instead of in each city included in pro-
Metropolitan W ater D istricts Act held posed district. Lchi City v. Meiling, 87 

constitutional as against contention that U. 237, 48 P.2d M 0 ; Provo City v. 
notice o f election was required l>y this Kvuns, H? U. 202, 48 P.2d 665. 
section to l>e published in each county

100-10-12. Ballot.
The ballot used at such election shall contain the words “Shall the 

territory embraced within the corporate boundaries of the city of
...........................................................................become a part of the...................
...................................................................... metropolitan water district” {in
serting the name of the city or water district as the case may be wherein 
such ballot shall be used and the name of the metropolitan water district 
as stated in the initiating ordinance) and the words "Yes” and “No" 
accompanied by voting squares set opposite thereto so that any elector 
may record his vote either for or against the propositions. (Sec. 12.)

100-10-13. Counting Ballots and Canvassing Returns.
When such election shall be held separately or shall be conducted con

currently with any other election but by the use of separate ballots, such 
ballots shall be counted by the respective election boards and the returns 
thereof shall be made to the governing board of the initiating city, 
which governing board, at a meeting thereof to be held within fiv.. days 
after such election, shall canvass the returns and declare the result 
thereof. (Sec. 13.)

100-10-14. Id. Consolidated Elections.
In the event that any election held hereunder shall be consolidated 

with any primary or general election and the proposition herein pro
vided for shall be printed upon a ballot containing other propositions, 
the returns of the election held hereunder shall be made with the returns 
of the primary or general election to the board of commissioners or 
other bodies whose duty it shall be to canvass the returns thereof, and 
the results of the election held hereunder shall be canvassed at the time 
and in the manner provided by law for the canvass of the returns of 
such primary or general election. It shall be the duty of such canvass
ing body or bodies to promptly certify and transmit to the governing 
body of the initiating city a statement of the result of the vote upon 
the proposition submitted hereunder in each of the respective cities, 
the returns for which shall have been made to such canvassing bodies. 
Upon the receipt of such certificates it shall be the duty of the govern
ing bodv of the initiating citv to tabulate and declare the result thereof.

(Sec. 14.)

100-10-15. Certificate to Secretary of State—  Aasetwed Valuation of 
Cities Approving.

The governing body of the initiating city shall certify to the secretary 
of state the proceedings had together with the result of the election, 
separately stating the names of the cities in which a majority of the 
electors voting upon the proposition shall have voted affirmatively; 
provided, however, that the total assessed valuation in such approving 
municipalities as shown by county assessment records, shall be not less



than two-thirds of the total assessed valuation within the district as 
proposed in the original ordinance according to the records of the 
county or counties. (Sec. 16.)

100-10-16. Incorporation—Certificate— Date Effective.
The secretary of state shall within ten days after the receipt of such 

certificate of election issue a certificate of incorporation reciting that 
the district named in such certificate of election has been duly incorpo
rated according to the laws of the state of Utah, and naming the munici
pality or municipalities of which said district shall be composed us 
shown by such certificate of election, which municipality or municipali
ties shall be those in which the majority of electors voting on the 
proposition of incorporation shall have voted affirmatively. The 
secretary of state shall transmit to each such municipality a cupy of 
said certificate of incorporation. The incorporation of any metropolitan 
water district shall be and become effective from and after the date of 
the issuance of such certificate of incorporation, and such district shall 
thereupon and thereafter become vested with all of the rights, privi
leges, and powers in this act provided. (Sec. 16.)

100-10-17. Id. Validity.
The validity of the incorporation of any such district shall be incon

testable in any suit or proceeding which shall not have been commenced 
within three months from the date of the issuance of the certificate of 
incorporation thereof; and no invalidity or irregularity in any pro
ceeding which does not substantially and adversely affect the interests 
of the electors or citizens of the district, or any municipality therein, 
shall be held to invalidate the incorporation of any such district.

(Sec. 17.)
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100-10-18. Powers of Incorporated Districts.
Any district incorporated us herein provided shall have power:
(u) To have perpetual succession.
(b ) To sue and be sued in all actions and proceedings and in all 

courts and tribunals of competent jurisdiction.
(c )  To adopt a corporate seal and alter it at pleasure.
(d) To take by grant, purchase, bequest, devise or lease, und to hold, 

enjoy, lease, sell, encumber, alien or otherwise dispose of, water, water 
works, water rights and sources of water supply, and uny and all real 
and personal property of any kind within or without the district and 
within and without the state necessary or convenient to the full exercise 
of its powers; also to acquire, construct, or operate, control and use 
any and all works, facilities and means necessary or convenient to the 
exercise of its powers, both within and without the district and within 
and without the stute, and to do and perform any ami ail things neces
sary or convenient to the full exercise of the powers herein granted.

( t )  To have and exercise the power of eminent domain and in the 
manner provided by law for the condemnation of private property for 
public use to take any property necessary to the exercise of the powers 
herein granted. In any proceeding relative to the exercise of such
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power of eminent domain, the district shall have the same rights, 
powers and privileges as a municipal corporation.

( f )  To construct and maintain works and establish and maintain 
facilities across or along any public street or highway and in. upon or 
over any vacant public lands which public lands are now, or may be
come, the property of the state of Utah, and to construct works and 
establish and maintain facilities across any stream of water or water 
course; provided, however, that the district shall promptly restore any 
such street or highway to its former state of usefulness as nearly as 
may be, and shall not use the same in such manner as to completely or 
unnecessarily impair the usefulness thereof. The grant of the right to 
use such vacant state lands shall be effective upon the filing by such 
district with the state land board of an application showing the bound
aries, extent and locations of the lands, rights of way or easements 
desired fo r such purposes. If the land, rights of way or easement for 
which application shall be made is for the construction of any aqueduct, 
ditch, pipe line, conduit, tunnel or other works for the conveyance 
of water, or for roads, or for poles, or towers and wires for the convey
ance of electrical energy or for telephonic or telegraphic communication, 
no compensation shall be charged the district therefor, unless, in the 
opinion of the state land board the construction of such works will 
render the remainder of the legal subdivision through which such works 
are to be constructed valueless or unsalable, in which event the district 
shall pay for the lands to be taken and for such portion of any legal 
subdivision which, in the opinion of said stute land board, are rendered 
valueless or unsalable, at the rate of $2.50 per acre. I f  the lands for 
which application is made are for purposes other than the construction 
of roads or works for the conveyance of water, or electricity or tele
phonic or telegraphic communications, such district shall pay to the 
state for such lands at the rate of $2.50 per acre. Upon filing such ap
plication, accompanied by map or plat showing the location or proposed 
location of such works or facilities, the fee title to so much of such state 
lands as shall be necessary or convenient to enable such district effi
ciently and without interference to construct, maintain and operate its 
works and to establish, maintain and operate its facilities, shall be con
veyed to such district by patent; if an easement or right of way only 
over such lands be sought by such district, such easement or right of 
way shall be evidenced by permit or grant executed by or on behalf of 
the state land board. The state land board may reserve in such patents, 
grants or permits, easements and rights of way in the public across any 
lanrls therein described for streets, roads and highways theretofore 
established according to law. Before any such patent, grant or permit 
shall be executed any compensation due to the state under the provisions 
hereof, must be paid. No fee shall be exacted from such district for 
any patent, permit or grant so issued or for any service rendered here
under. In the use of streets the district shall be subject to the reason
able rules and regulations of the county or city wherein such streets lie. 
concerning excavations and the refilling of excavations, the relaying of 
pavements and the protection of the public during periods of construc
tion; provided, that the district shall not be required to pay any license
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or permit fees, or file any bonds. The district may be required to pay 
reasonable inspection fees.

(g) To borrow money and incur indebtedness and to issue bonds or 
either [other] evidence of such indebtedness; provided, however, that 
no district incorporated hereunder shall incur indebtedness which, in 
the aggregate, shall exceed 10 per cent of the assessed valuation, without 
reduction for any exemption, of all the taxable property within the 
district as shown by the assessment records of the county.

(h ; To fix and determine the funds required for district purposes of 
every nature and to apportion, and charge the same against the urea of 
each city, within the district as follows:

(1 ) As to the costs of all water, water rights, reservoirs, canals, 
conduits and other works for which the district as a whole receives the 
benefit, and on account of which the district is indebted or on account 
of which the district has made payment without any previous appor
tionment and charge having been made, and the charges made against 
the district by reason of its ownership of stock in any water users’ 
association, in the same proportion as the water and water rights set 
apart or allotted to each area shall bear to the total water and water 
rights owned or held by the district.

(2) As to have portion of said funds required for operation, main
tenance and the cost of construction of distributing systems, the same 
shall be equitably apportioned and shall be determined and based on the 
benefits and the relative cost of service rendered by the district to each 
respective area.

(i)  To levy and collect taxes for the purposes of carrying on the 
operations and paying the obligations of the d istrict; and to levy in any 
year a tax sufficient to cover in full any deficit that may have resulted 
from tax delinquencies for any preceding year; provided, however, that 
such tax levied under this section exclusive of any tax levied to meet 
the bonded indebtedness of such district and the interest thereon, and 
any indebtedness and interest thereon owing the United States by the 
district or for the payment of which the district shall be liable, shall 
not exceed twenty-five cents on each one hundred dollars of such as
sessed valuation.

( j )  To enter into contracts, employ and retain personal services and 
employ laborers; to create, establish and maintain such officers and 
positions as shall be necessary and convenient for the transaction of the 
business of the district, and to elect, appoint and employ such officers, 
attorneys, agents and employees therefor as shall be found by the board 
of directors to be necessary and convenient, except as may be other
wise provided by law as to attorneys and engineers of a district which 
may be included within the area of only one municipality.

(k) To join with one or more other corporations public or private for 
the purpose of carrying out any of its powers, and for that purpose t« 
contract with such other corporation or corporations for the purposes 
of financing such acquisitions, constructions and operations, and therein 
obligate itself severally or jointly with such other corporation or corpo
rations; also to secure, guarantee or become surety for the payment of 
any indebtedness, or the performance of any contract or other obtiga-
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tion that may be, or shall have been, incurred or entered into by any 
corporation in which the district shall have acquired shares of stock by 
subscription or otherwise. Such contracts may provide for contribu
tions to be made by each party thereto and for the division and 
apportionment of the expenses of such acquisitions and operations, and 
the division and apportionment of the benefits, the services and prod
ucts therefrom, and may provide for an agency to effect such 
acquisitions and carry on such operations, and shall provide the powers 
and the methods of procedure for such agency the method by which 
such agency may contract. Such contract may contain such other and 
further covenants and agreements as may be necessary and convenient 
to accomplish the purposes hereof.

(l) To acquire water and water rights within or without the state; 
to develop, store and transport w ater; to subscribe for, purchase and 
acquire stock in canal companies, water companies and water user’s 
associations; to provide, sell, lease and deliver water for municipal 
and domestic purposes, irrigation, power, milling, manufacturing, min
ing, metallurgical and any and all other beneficial uses; to fix the rates 
therefor, and to acquire, construct, operate and maintain any and all 
works, facilities, improvements and property necessary or convenient 
therefor, and in the doing of nil said things to obligate itself jointly 
with other persons and corporations, public and private, and execute 
and perform such obligations according to the tenor thereof; provided, 
however, that in the sale, leasing and delivery of water as hereinbefore 
provided, preference shall always be given to the water requirements 
within the district; and the supplying of wuter to purchasers of [or] 
users without the district shall, in every case, be subject to the para
mount right of the district to discontinue the same, in'whole or in part, 
nnd to take and hold, or to provide, sell and deliver, such water for said 
or other beneficial uses within the district, upon one year’s written 
notice to the purchaser or user without the district, such notice to be 
given by the board of directors of the district whenever it shall be 
determined and declared by resolution adopted by said board of direc
tors by a two-thirds vote thereof that such water is needed or required 
by users within the district for beneficial use therein.

Each city, the areA of which shall be a part or all of uny district in
corporated hereunder, shall have a preferential right to purchase from 
the district for distribution by such city, or any public utility therein 
empowered by said city for the purpose, for domestic, municipal and 
other beneficial uses within such city, a portion of the water served by 
the district which shall, from time to time, bear the same ratio to 
all of the water supply of the district as the total accumulation of 
amounts paid by such city to the district on tax assessments and other
wise. excepting purchase of water, toward the capital cost and operation 
expense of the district's works, shall bear to the total payments re
ceived by the district on account of tax assessments and otherwise, 
excepting purchase of water, toward such capital cost and operating 
expense.

(m) To invest any surplus money in the district treasury including 
such money in any sinking fund established for the purpose of provid
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ing for the payment of the principal or interest of any bunded contract 
or other indebtedness or for any other purpose, not required for im
mediate necessities of the district, in its own bonds, or in treasury notes, 
or bonds, of the United States, or of this state, and such investment 
may be made by direct purchase of any issue of such bonds or treasury 
notes, or part thereof, a t the original sale of the same, or by the subse
quent purchase of such bonds or treasury notes. Any bonds or treasury 
notes thus purchased and held may, from time to time be sold and the 
proceeds reinvested in bonds or treasury notes, as above provided. 
Sales of any bonds or treasury notes thus purchased and held shall, 
from time to time, be made in season so that the proceeds may be 
applied to the purposes for which the money, with which the bonds or 
treasury notes were originally purchased, was placed in the treasury 
of the district. The functions and duties authorized by this paragraph 
shall be performed by joint action of the controller and treasurer, with 
the approval of the attorney, under such rules and regulations as shall 
be prescribed by the board of directors of the district.

(n) To refund bonded indebtedness incurred by the district under 
and pursuant to the provisions of Sections 21 to 23 inclusive of the 
act, such refunding to be made in the following manner.

(1) The board of directors by a two-thirds vote may refund such 
bonded indebtedness, or any portion thereof, and issue refunding bonds 
of the district therefor maturing not later than fifty years from the date 
of the first of the refunded bonds, if said refunded bonds shall have 
been issued in one block, or from the date of the respective installment 
of such refunded bonds, if  the same shall have been issued in install
ments, and bearing interest at a rate not exceeding the interest rate 
on the refunded bonds. The provisions of Sections 25. 26, 30, 31 and 
33 hereof subject to the limitations and modifications imposed by this 
paragraph, shall apply to such refunding bonds. The provision in said 
Section 25 for deferring the date of the earliest maturity of the princi
pal of the bonds shall be construed to authorize the board of directors, 
in its discretion, to determine and fix the date for the earliest maturity 
of the principal of said refunding bonds, which date shall be not later 
than fifteen years from the date of the first issue of the refunded bonds 
or from the date of the respective installment of the refunded bonds, 
as the case may be.

(2) Said refunding bonds may be sold by the board of directors as 
it shall determine, in the manner provided in Section 27 of this act 
for the sale of the bonds to be refunded, and the proceeds of the sale of 
such refunding bonds, excepting premium and accrued interest, shall 
be placed in the treasury of the district to the credit of the “refunding 
fund" and 9hall be applied only to the purchase, at not more than par 
and accrued interest, o f the bonded indebtedness for which said re
funding bond shall have been issued. Premium and accrued interest 
shall be placed in the fund to be applied to the payment of interest on, 
and the retirement of, the refunding bonds so sold. In lieu of sell
ing such refunding bonds and purchasing with the proceeds thereof the 
bonds to be refunded, the board of directors of the district may cx-
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change refunding bonds at not less than par and accrued interest for 
the bonds so refunded.

(3 ) Whenever such outstanding bonds shall be refunded, they shall 
be surrendered to the treasurer of the district, who shall proceed to 
cancel the same by indorsing on the face thereof the manner in which 
the refunding shall have been affected (whether by exchange or pur- 
chusc, and the amount for which so purchased, if any) and by perforat
ing through each bond and each coupon attached thereto, the word 
"cancelled” together with the date of cancellation. He shall keep n 
record of such bonds so refunded, and shall make a report to the 
board of directors at least once a month.

(4 ) All monies which shall remain in said "refunding fund” after
all outstanding bonds which were proposed to be refunded therefrom 
have been taken up and cancelled, shall be paid into the sinking fund of 
such district and become a part thereof. (Sec. 18.)
History.

An umerutci! l>y I.. .17, ch. 133, off. May 
] l ; L. 41, ch. US, off. MBy lit, making no 
m aterial chunges in tex t except in subd. 
<K).

Comparable provisions, 

tar)'.' '
1. Validity.

This not licit! constitutional n.s ugainst 
objection uct w as in violation of due 
process o f  luw in thut taxing  powers 
conferred on d istrict by this section wore 
in nature o f assessments for benefits and 
no provision was made as to  hearings 
with respect to such benefits, since tax  
imposed was gcncrul ud valorem tax and 
not assessment for benefits. I.ehi City 
v. Moiling, 87 11. 237, 48 P.2d 630 ; Provo 
City v. Evans. 87 U. 21)2, 48 P.2tl 666.

This a c t held nut unconstitutional os 
violating Const. Art. V I, § 3 1 , providing 
th at no political subdivision should lend 
its credit or subscribe to stock or bonds 
in H)<l o f  other corporate enterprise in 
th at this section empowered district to 
join  with other corporation for purpose 
of carrying out its powers und to obli
gate itse lf  with other corporations in 
financing its operations and to become 
surety fo r  payment of indebtedness of 
corporation in which district should 
have stock, since powers o f d istrict arc 
for iictiuiring unit using w ater for public 
Ix'iidit. Ix'hi City v. Mailing, 87 U. 237,

48 P.2d 630; Provo C ity v. Evans, 87 U. 
21)2, 48 P.2d 665.

This act held not unconstitutional as 
un attempt to unlawfully delegate power 
of taxation to a special commission and 
In interfere in city and town affairs in 
violation of Const. A rt. V I, § 29, since 
board o f directors in whom control of 
district has been intrusted is not u 
special commission, und power o f such 
directors is over property of districts 
and not over property of towns in the 
district. I-ehi City v. Meiling, 87 U. 
237, 48 P.2d 530 ; Provo City v. Evans, 
87 U. 202, 48 P.2d 655.

2. Limitation on indebtedness.
Power to incur indebtedness not to 

exceed ten per cent o f assessed valuation 
given district by th is section did not 
render this s e t  unconstitutional bb  vio
lation of Const. A rt. XIV , § 3 , requiring 
no debt in excess o f taxes for current 
year to be incurred by county or subdi
vision thereof, since district was not 
subdivision of county. Lehi C ity v, 
Meiling, 87 U. 237, 48 P.2d 630; Provo 
City v. Evans, 87 U. 292, 48 P.2d 666. 
<Moffat and Hanson, J J . ,  dissenting.)

Metropolitan W ater D istrict is not a 
municipal corporation and hence not 
subject to the four per cent debt limita
tion imposed by Const. A rt. X IV , §4. 
Lehi City v. Meiling, 87 U. 237, 48 P.2d 
630 ; Provo City v. Evans, 87 U. 292, 48 
P.2*l 656. ( Moffut and Hanson, J J . ,
dissenting.)

109-10-19. Municipal Attorney and Engineer to Act for District—Re
imbursement.

If any district shall include the area of only one municipality, then 
the regularly appointed attorney and the regularly appointed engineer 
of auch municipality shall be, ex officio, the attorney and engineer, re
spectively, o f such district, and they shall serve as such attorney and
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engineer without other compensation than that paid them by such 
municipality. The district shall reimburse the municipality for the 
uctual cost to it for the services performed for the district by such at
torney and engineer. (Sec. 18a.)
Hixtory.

Added by L. 41, ch. 98, eff. M ay 13.

100-10-20. Directors— Representation— Voting—Organization.
All powers, privileges and duties vested in or imposed upon any dis

trict incorporated hereunder shall be exercised and performed by and 
through a board of directors; provided, however, that the exercise of 
any and all executive, administrative and ministerial powers may be by 
said board of directors delegated and redelegated to any of the offices 
created hereby or by the board of directors acting hereunder.

In the event that the district shall be organized to comprise the 
area of two or more cities, the board of directors herein referred to shall 
consist of at least one representative from each municipality, the area 
of which shall lie within the metropolitan water district. Such repre
sentatives shall serve without compensation from the district and shall 
be designated and appointed by the chief executive officers of munici
palities, respectively, with the consent and approval of the governing 
bodies of the municipalities, respectively. As a member of the board of 
directors, each representative shall be entitled to vote on all questions, 
orders, resolutions and ordinances coming before the board, and shall 
be entitled to cast one vote for each ten million dollars, or major 
fractional part thereof, of assessed valuation of property taxable for 
district purposes in the city represented by him as shown by the assess
ment records of the county and evidenced by the certificate of the 
county auditor; provided, that each representative shall have at least 
one vote and no municipality shall have votes exceeding in number the 
total number of votes of all the other municipalities that are members 
of such district. In lieu of one representative any city may a t  its option 
designate and appoint several representatives not exceeding one addi
tional representative for each fifty million dollars of assessed valuation, 
but such representatives shall cast the vote to which such city would 
otherwise be entitled as a unit and as a majority of such representatives 
present shall determine. The affirmative vote of members representing 
more than 50 per cent of the total number of votes of all the members 
shall be necessary and. except as otherwise herein provided, shall be 
sufficient to carry any order, resolution or ordinance coming before the 
board of directors. For the purposes of this section, the term “major 
fractional part" shall be deemed to mean a fractional part larger than 
one-half. Members of the board of directors so constituted shall con
vene at the time and place fixed by the chief executive officer of the 
municipality initiating the proceedings hereunder, and immediately 
upon convening, such board of directors shall elect from its membership 
a chairman, a vice chairman, and a secretary, who shall serve for 
a period of two years, or until sooner recalled or resigning, or until 
his successor shall be elected and qualified.
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If any district shall include the area of only one municipality then 
the board of directors shall consist of such number as the governing 
body of that municipality shall determine. All provisions of this section 
appropriate shall apply to such board. {Sec. 10.)

100-10-21. Powers of Directors.
The board of directors shall have power:

Meetings.
(1) To fix the time and place or places at which its regulur meetings 

shall be held, and shall provide for the calling and holding of special 
meetings.

Ordinances, Resolutions and Orders—Roll Call.
(2) To make and pass ordinances, resolutions and orders not repug

nant to the constitution of the United States or of the state of Utah, or 
to the provisions of this act, necessary for the government and manage
ment of the affairs of the district, for the execution of the powers 
vested in the district and for carrying into effect the provisions of this 
act. On all ordinances the roll shall be called and the ayes and noes re
corded. Resolutions and orders may be adopted by viva voce, but on 
demand of any member the roll shall be called. No ordinance shall be 
adopted unless it shall huve been introduced on a day previous to the 
time of such adoption except by unanimous vote of all the members of 
the board of directors present, provided there shall be present directors 
from not less than three-fourths of all cities composing said metropoli
tan water district and representing not less than three-fourths of the 
total votes of said district; provided, that in lieu of such previous intro
duction or unanimous vote any ordinance may be mailed by registered 
mAil, postage prepaid to each member of the board of directors at least 
five days prior to the day upon which such ordinance shall be presented 
for adoption. All ordinances shall take effect upon their adoption by 
the board of directors.

Locution of Offices.
(:)) To fix the location of the principal place of business of the dis

trict and the location of all officers and departments maintained here
under.

Business Administration, Officers and Employees.
(4) To prescribe by ordinance a system of business administration 

and to create any and ull necessary offices which shall include the offi
ces of controller and of treasurer and to select and employ, und establish 
and reestablish the powers, duties and compensation of all officers and 
employees and prescribe the periods, terms and conditions of their em
ployment, and to require and fix the amount of all official bonds neces
sary for the protection of the funds and property of the district.

Civil Service.
(5) To prescribe by ordinance a system of civil service.
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Delegation of Authority to Officers.
(6 ) By ordinance to delegate and redelegate to officers of the district 

power to employ clerical, legal and engineering assistants and labor, 
and, under such conditions and restrictions as shall be fixed by the 
directors, power to bind the district by contract.

Claims, Method of Auditing— Construction of Works—Letting Con
tracts.

(7 ) To prescribe a method of auditing and allowing or rejecting 
claims And demands; also to prescribe methods for the construction of 
works and for the letting of contracts for the construction of works, 
structures or equipment, or the performance or furnishing of labor, 
materials or supplies, required for the carrying out of any of the pur
poses of this act; provided, that in CAses where work is not be done by 
the district itself by force account, and the amount involved shAll be 
$10,000, or more, the board of directors shall provide for the letting of 
contracts to the lowest responsible bidder, after publication of notices 
inviting bids, at least once and not less than ten days prior to the 
expiration of the period within which bids shall be received, subject 
always to the right of said board to reject any and all proposals. Pro
vided, likewise, that the board of directors in advertising for bids and 
in letting contracts as above provided, may require all articles to be 
furnished to the district thereunder to be manufactured, produced 
or fabricated in the United States or its territories, and may prohibit 
the use in, or employment in connection with, the carrying out of such 
contracts by the contractor or any subcontractor, o f all machinery or 
materials except such as shall have been manufactured, produced or 
fabricated in the United States or its territories, if  such are available, 
the question of such availability to be determined by the board of direc
tors. Provided, further, that contracts, in writing or otherwise, may be 
let without advertising for or inviting bids, when any repairs, altera
tions, or other work or the purchase of materials, supplies, equipment 
or other property, shall be deemed by the board of directors to be of 
urgent necessity, and shall be authorized by a two-thirds vote thereof.

Rates.
(8) To fix the rates at which water shall be sold ; provided, however, 

that rates shall be equitable, although not necessarily equal or uniform, 
for like classes of service throughout the district. (Sec. 20.)
Comparable provisions.

Col. Gen. J.uws, Act 9129, § 0  (con
tains sim ilur provisions). I.

I . Validity.
Tills act held not unconstitutional as 

an attem pt to unlawfully delegate power 
o f  taxation to n special commission and 
to in terfere in city and town affairs in

violation of Const. A rt. V I, § 29, since 
lmnrd of directors in whom control of 
district hus I icon intrusted is not a 
speciul commission, und power of such 
directors is over properly o f  districts 
and not over property of towns in the 
district. Lehi City v. Moiling, 87 U. 
237, 48 P.2d 5 3 0 ; Provo City v. Evans, 
87 U. 292, 48 P.2d 556.

100-10-22. Contracts— Bonded and Other Indebtedness—Submission 
to Electors--Call— Precincts.

Whenever the board of directors of any metropolitan water district 
incorporated under this act shall, by ordinance adopted by a vote of a 
majority of the aggregate number of votes of all the members of the
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board of directors, determine that the interests of said district and the 
public interest or necessity demand the acquisition, construction or com
pletion of any source of water supply, water, waterworks or other 
improvement, works or facility, or the making of any contract with the 
United States or other persons or corporations, or the incurring of any 
preliminary expense, necessary or convenient to carry out the objects 
or purposes of said district wherein an indebtedness or obligation shall 
be created to satisfy which shall require a greater expenditure than 
the ordinary annual income and revenue of the district shall permit, 
said board of directors may order the submission of the proposition of 
incurring such obligation or bonded or other indebtedness, for the pur
poses set forth in the said ordinance, to such qualified electors of such 
district as shall have paid a property tax in the year preceding such 
election, at an election held for that purpose. Any election held for the 
purpose of submitting any proposition or propositions of incurring such 
obligation or indebtedness may be held separately', or may be consoli
dated or held concurrently with any other election authorized by law 
at which such qualified electors of the district shall be entitled to 
vote. The declaration of public interest or necessity herein required and 
the provision for the holding of such election may be included within 
one and the same ordinance, which ordinance, in addition to such decla
ration of public interest or necessity, shall recite the objects and pur
poses for which the indebtedness is proposed to be incurred, the esti
mated cost of the public works or improvements, or the estimated 
amount of preliminary expenses, as the case may be, the amount of the 
principal of the indebtedness to be incurred therefor and the maximum 
rate of interest to be paid on such indebtedness, which rate shall not 
exceed 6 per centum per annum payable semiannually. Such ordinance 
shall also fix the date upon which such election shall be held and the 
manner of holding the same and the method of voting for or against 
incurring the proposed indebtedness. Such ordinance shall also fix the 
compensation to be paid the officers of the election and shall designate 
the precincts and polling places and shall appoint for each polling place, 
from each precinct from the electors thereof, the officers of such elec
tion. which officers shall consist o f three judges, one of whom shall act 
as clerk, who shall constitute a board of election for each polling place, 
The description of precincts may be made by reference to any order or 
orders of the board of commissioners of the county or counties in which 
the district or any part thereof is situated, or by reference to any 
previous order or ordinance of the legislative body of the municipality, 
or by detailed description of such precincts. Precincts established by 
the boards of commissioners of the various counties, to a number not 
exceeding six, may be consolidated for special elections held hereunder, 
In the event any such election shall be called to be held concurrently 
with any other election or shall be consolidated therewith, the ordinance 
calling the election hereunder need not designate precincts or polling 
places or the names of officers of election, but shall contain reference 
to the act or order calling such other election and fixing the precincts 
and polling places and appointing election officers therefor. (Sec. 21.)
Comparable provisions.

Cal. Gen, Laws, Act 9129, § 7, subd. a 
(s im ilar).
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100-10-23. Elections— Publication of Call.
The ordinance provided for in section 21 shall be published once, at 

least ten days before the date of the election therein called, in a news
paper of general circulation published within the district, and where no 
newspnper is published within the district, the ordinance shall be posted 
in three public places within said district at least ten days before the 
(Into of the election therein called, and no other or further notice of such 
election or publication of the names of election officers or of the pre
cincts or polling places need be given or made. (Sec. 22.)
IliMtory. Comparable provinionu.

As umcmlcil l.y 1.. :17. eh. 1IIH, pIT. <’nl. Con. Laws, Act 0120, $ 7, suhd. Ii 
Mav I I ,  making no m aterial change in (poalintr o f notice is not mentioned). 
text.

100-10-21. Conduct of Eleclion-^anvaas of Returns.
The respective election boards shall conduct the election in their re

spective precincts in the manner prescribed by law for the holding of 
general elections, and shall make their returns to the secretary of the 
district. At any regular or special meeting of the board of directors 
held not earlier than five days following the date of such election, the 
returns thereof shall be canvassed and the results thereof declared. 
In the event that any election held hereunder shall be consolidated with 
any primary or general election and the proposition to be submitted 
hereunder shall be printed upon a ballot containing other propositions, 
the returns of the election held hereunder shall be made with the returns 
of the primary or general election to the board of commissioners or other 
bodies whose duty it shall be to canvass the returns thereof, and the 
results of the election held hereunder shall be canvassed at the time 
and in the manner provided by law for the canvass of the returns of 
such primary or general election. It shall be the duty of such canvass
ing body or bodies to promptly certify and transmit to the board of 
directors of the district a statement of the result of the vote upon the 
proposition submitted hereunder. Upon receipt of such certificates, it 
shall be the duty of the board of directors to tabulate and declare the 
results of the election held hereunder. (Sec. 23.)
Comparable provisions.

Cut. Ocn. l.nws, Act 0129, 5 7, sului. c 
(sim ilar).

100-10-25. If Majority Favor.
In the event that it shall appear from said returns that a majority 

of said qualified electors of such district who shall have voted on any 
proposition submitted hereunder at such election, voted in favor of 
such proposition, the district shall thereupon be authorized to incur 
such indebtedness or obligation, enter into such contract, and issue 
and sell such bonds of the district, all for the purpose or purposes and 
object or objects provided for in the proposition submitted hereunder 
and in the ordinance therefor, and in the amount 90 provided and 
at a rate of interest not exceeding the rate recited in such ordinance.

(Sec. 24.)
Comparable proviuions.

Cal. Gen. L iiws, Act D12i>, § 7, sulxl. <1
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100-10-26. Bond Issues— Payment— Deferred Maturities— Denomi
nation— Interest— Coupons.

All bonds of such district, issued under the provisions of this act, 
shall be payable substantially in the following manner: A part to be 
determined by the board of directors which shall not be less than one- 
fiftieth part of the whole amount of such indebtedness, shall be pay
able each and every year on a day and date, and at a place or places 
to be fixed by said board of directors, together with the interest on 
all sums unpaid at such date; provided, that in case such bonds are 
issued in installments at different times, each installment shall be 
payable substantially in the following manner: A part to be determined 
by the board of directors which shall not be less than one-fiftieth part 
of the whole amount of such installment, shall be payable each and 
every year on a day and date, and at a place or places to be fixed by 
said board of directors, together with the interest on all sums unpaid 
at such date; provided, however, that said board may, in its discretion, 
determine and fix the date for the earliest maturity of the principal 
of the whole amount of such bonded indebtedness, or of each install
ment of such bonds, as the case may be, not more than fifteen years 
from the date of the first issue of such bonds, or of the respective 
installment of such bonds, as the case may be; in this event, the whole 
amount of such bonded indebtedness, or of the respective installment 
of such bonds, as the case may be, must be made payable in substantially 
equal annual parts in not to exceed fifty years from the date of the 
first issue of such bonds, when the bonds are issued in one block, or 
from the date of the respective installments of such bonds, when the 
bonds are issued in installments. The bonds shall be issued in such 
denominations as the board of directors may determine, except that no 
bonds shall be of less denomination than $100, nor of a greater denomina
tion than $50,000 and shall be payable on the day and at the place or places 
fixed in such bonds and with interest at the rate specified therein, which 
rate shall not be in excess of 6 per cent per annum, and shall be payable 
semiannually. Such bonds shall be signed by the chairman of said board 
of directors, or by such other officers as said board of directors shall, by 
resolution adopted by a majority vote of its members, authorize and 
designate for that purpose, and such bonds shall also be signed by the 
controller, or assistant controller, and countersigned by the secretary of 
said board of directors. The coupons of said bonds shall be numbered 
consecutively, and signed by said controller, or assistant controller. All 
such signatures and countersignatures excepting that of the controller, 
or assistant controller, on said bonds, may be printed, lithographed 
or engraved. (Sec. 25.)
('ompBrab)e provision*.

Cul. (ion. Lnws, AH 0120, § 7, sul.il. e 
(sim ilar).

100-10-27. Validity of Signatures.
Jn cuse nny of such officers, whose signatures or countersignatures 

appear on the bonds or coupons, shall cease to be such officer before 
the delivery of such bonds to the purchaser, such signatures or counter- 
signatures shall nevertheless be valid and sufficient for all purposes, the
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same as if  they had remained in office until the delivery of such bonds.
(Sec. 26.)

Comparable provisions.
Col. Gen. Laws, Act 9129, § 7, subd. f  

(id en tical).

100-10-28. Sale of Bonds—Interim Certificates.
Such bonds shall not be sold at a price less than the par value thereof, 

together with accrued interest to the date of delivery, nor until notice 
calling for bids therefor shall have been published at least once in a 
newspaper of general circulation published and circulated in the 
county wherein the principal place of business of said district shall be 
located. Said notice, calling for bids, shall state the time for the re
ceipt of such bids, which shall not be less than ten days after the first 
publication thereof. Such notice may offer the bonds at a fixed in
terest rate or with the interest rate undetermined, in which event the 
bids shall contain a statement of the lowest rate of interest at which 
the bidder will take the bonds and pay par value or more therefor, to
gether with accrued interest. Bids for such bonds shall be opened 
publicly and the results thereof publicly announced. Such bonds shall 
be sold to the highest bidder. Temporary, or interim, bonds or certifi
cates, of any denomination whatsoever, to be signed by the controller, 
may be issued until the definitive bonds are executed and available for 
delivery. (Sec. 27.)

Comparable provisions.
Cal. Gen. Laws, Act 9129, § 7 , subd. g 

(substantially identical).

100-16-29. Proceeds of Sale of Bonds.
Such bonds may be issued and sold by said board of directors as 

they shall determine, and the proceeds thereof, excepting premium and 
accrued interest, shall be placed in the treasury of said district to 
the credit of the proper improvement fund, and shall be applied ex
clusively to the purposes and objects mentioned in said ordinance; 
provided, that the interest on said bonds accruing during the construc
tion period and for one year thereafter shall be deemed to be a con
struction cost within the meaning of the purposes and objects men
tioned in said ordinance, and such interest may be paid from said pro
ceeds of the sales of such bonds. Premium and accrued interest shall 
be placed in the fund to be applied to the payment of interest on, and 
the retirement of, the bonds so sold. For the purposes of this section, 
the construction period shall be deemed to end when the works, the 
construction of which shall have been authorized from the proceeds of 
uny such bond issue, shall have been placed in operution to such extent 
as to result in the snle and delivery in the district, of water trans
ported and provided by meuns of such works. (Sec. 28.)

Comparable provision*.
Col. Gen. Laws, A ct 9129, {j 7, subd. h 

(substantially identical).
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100-10-30. Action to Test Validity of Contracts, Bonds and Other 
Contract Obligations or Indebtedness.

The board of directors may, within ninety days from the date of 
the election authorizing the issuance of bonds, the making of any con
tract. the incurring of any contract obligation or indebtedness, cause 
to be brought in the name of the district an action in the district court 
of the county in which said district, or the grenter portion of the 
property subject to taxation by said district, according to the most 
recent assessment, is located, to determine the validity of any such 
bonds, contract, contract obligation, or indebtedness, and the sufficiency 
of the provision for the collection of an annual tux sufficient to pay 
the interest on such bonded or other indebtedness and the principal 
thereof as such interest and principal shall fall due and/or to constitute 
a sinking fund for the payment of principal on or before maturity. 
Such action shall be in the nature of a proceeding in rem, and ju ris
diction of all parties interested may be had by publication of summons 
for at least once a week for three weeks in some paper of general 
circulation published in the county where the action is pending, such 
paper to be designated by the court having jurisdiction of the proceed
ings. Jurisdiction shall be complete within ten days ofter the full 
publication of such summons in the manner herein provided. Anyone 
interested may at any time before the expiration of said ten days ap
pear and by proper proceedings contest the validity of such bonds, 
contract or contract obligation, or indebtedness and the sufficiency of 
the provisions for the collection of said annual tax. Such action shall 
be speedily tried and judgment rendered declaring such bonds, con
tract or contract obligation, or indebtedness to be valid or invalid, 
and declaring the provision for the collection of an annual tax  for said 
purposes, to be sufficient or insufficient. Either party may have the 
right to appeal to the supreme court at any time within thirty days after 
the rendition of such judgment, which appeal must be heard and de
termined within three months from the time of tnking such appeal. 
After the expiration of ninety days from the date of the election author
izing the making of such contract or contracts, the issuance of bonds, 
or the incurring of other obligation or indebtedness, no action may be 
brought to contest or question the validity of said bonds, contract, ob
ligation, or indebtedness and proceedings in relation thereto or the suf
ficiency of the provision for the collection of an annual tax sufficient 
to pay the interest on such indebtedness, or the principal thereof, as it 
falls due and/or to constitute a sinking fund for the payment of princi
pal on or before maturity. I f  there be more than one action or pro
ceeding involving the validity of any such bonds, indebtedness or con
tract, or the sufficiency of the provision for the collection of an annual 
tax sufficient for the said purposes, they shall be consolidated and tried 
together. The court hearing any proceeding or action inquiring into 
the regularity, legality or correctness of the proceedings leading up 
to the making of such contract or contracts, the incurring of snid in
debtedness or issunnee of bonds or the validity of such bonds or the 
sufficiency of such provision for the collection of an annual tax, must
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disregard any error, irregularity or omission which does not affect 
the substantial rights of the parties to said action or proceeding. The 
rule3 of pleading and practice provided by the code of civil procedure, 
which arc not inconsistent with the provisions of this act, are applicable 
to all actions or proceedings herein provided for. The motion for a 
new trial o f any such action or proceeding must be heard and deter
mined within ten days from the filing of the notice of intention. The 
costs on any proceeding or action herein provided for may be allowed 
and apportioned between the parties or taxed to the losing party, in 
the discretion of the court. (Sec. 29.)

Cumpnrghle prnvioionH.
Cal. (Jen. I.uws, A ct § 7 , sulxl. i

(sim ilar).

1(10-10-31. Water Kates to Pay Operating Expenses, Repairs and De
preciation— Interest and Principal of Bonded and Other 
Debt to Be Paid so Far as Practicable front Water Rates 
— Tax Levy if Rate Inadequate.

The board of directors shall fix such rate or rates for water fur
nished as will pay the operating expenses of the district, provide for 
repairs and depreciation of works owned or operated by such district, 
pay the interest on any bonded or other debt, and, so far as practica
ble, provide a sinking or other fund for the payment of the principal 
of such debt as the same may become due; it being the intention 
of this section to require the district to pay the interest and principal 
of its indebtedness from the revenues of such district, so fa r  as 
practicable. If, however, from any cause, the revenues of the district 
shall be inadequate to pay the interest or principal of any debt ns 
the same shall become due, the board of directors shall, at the time of 
fixing the tax levy and in the manner for such tax levy provided, 
levy and collect annually until said indebtedness shall be paid or until 
there shall be a sum in the treasury of the district set apart for that 
purpose sufficient to meet all sums coming due for principal and in
terest thereon, a tax sufficient to pay the annual interest on such indebt
edness, or such part thereof as shall not be met from revenues of the 
district, and also sufficient to pay such part of the principal of such 
bonds and other debt as shall become due before the time when money 
will be available from the next general tax levy, or such portion thereof 
as shall not be met from revenues of the district; provided, koiccver, 
that if the maturity of such indebtedness be made to begin more than 
one year after the date when the same shall be incurred, such tax shall 
be levied and collected at the time and in the manner aforesaid annually 
sufficient when added to revenues of the district available for that 
purpose to pay the interest on such indebtedness as it falls due and 
also to constitute, together with the revenues of the district avail
able for such purpose, a sinking fund for the payment of the principal 
thereof on or before maturity. The taxes herein required to be levied 
and collected shall be in addition to all other taxes levied for district



[555] T itle 100— W ater and Irrigation 1 0 0 -1 0 -0 3

purposes and shall be collected at the time and in the same munner 
as other district taxes are collected and shall be used for no purpose 
other than the payment of such indebtedness and accruing interest.

(Sec. 30.)

Comparable provisions.
Cal. Con. Lows, Act 9129, § 7, suhd. j 

(sim ilar).

100-10-32. Conversion of Coupon Bonds Into Registered Ronds— Re
conversion-Exchanging for Higher Denomination.

Coupon bonds issued hereunder, a t the request of the holder, may be 
registered as to principal and interest in the holder’s name on the 
books of the treasurer of the district, and the coupons surrendered 
and the principal and interest made payable only to the registered 
holder of the bond. For that purpose the treasurer of the district 
shall detach and cancel the coupons, and shall endorse a statement on 
the bonds that the coupon sheet issued therewith has been surrendered 
by the holder, and the coupons canceled by such treasurer, and that 
the principal and the semiannual interest are thereafter to be paid to 
the registered holder, or order, by draft, check or warrant drawn pay
able at u place of payment specified in the bond, after which no transfer 
shall be valid unless made on such treasurer's books by the registered 
holder, or by his attorney duly authorized, and similarly noted on the 
bond. After such registration, the principal and interest of such bond 
shall be payable only to the registered owner. Ronds registered under 
this paragraph may, with the consent of the district and the holders 
of the bonds, be reconverted into coupon bonds at the expense of the 
holder thereof, and again reconverted into registered bonds from time 
to lime, as the board of directors of the district and the holders of the 
bonds may determine. In converting coupon bonds into registered 
bonds, coupon bonds may be exchanged for registered bonds of $100 
each, or multiples thereof, but not exceeding $50,000 each, in which 
event new registered bonds shall be issued at the expense of the holder. 
Coupon bonds may be exchanged for other coupon bonds of $100 each, 
or multiples thereof, but not exceeding $50,000 each, in which event new 
coupon bonds shall be issued at the expense of the holder. (Sec. 31.)

Comparable provisions.
Ca). Gen. Laws, Act 9129, § 7, subd. k 

(sim ilar).

100-10-33. Id. Fees.
For each conversion or reconversion of a coupon or registered bond, 

the treasurer of the district shall be entitled to charge and collect such 
fee as the board of directors of the district may prescribe from time to 
time. (Sec. 32.)

Comparable provisions.
Cal. Gen. Laws, A ct 6129, § 7 , subd. k 

(includes identical provision).
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100-10-34. Bonds as Legal Investment for Trust and Institutional 
• Funds.

All bonds heretofore or hereafter issued by any metropolitan water 
district shall be legal investments for all trust funds, and for the funds 
of all insurance companies, banks, both commercial and savings and 
trust companies, and for the state school funds, and for all sinking 
funds under the control of the state treasurer, and whenever any 
monies or funds may by law now or hereafter enacted be invested in, 
or loaned upon the security of, bonds of cities, cities and counties, coun
ties, or school districts in the state of Utah, such monies or funds may 
be invested in, or loaned upon the security of, the bonds of such metro
politan water district; and whenever bonds of cities, cities and counties, 
counties, or school districts, by any law now or hereafter enacted, 
may be used as security for the faithful performance or execution of 
any court or private trust or of any other act, bonds of such metropoli
tan water district may be so used. (Sec. 33.)
Comparable provisions.

Cal. Gen. Laws, Act 012ft. § 7 , subd. I 
(elm ilar).

100-10-35. Taxation— Assessed Valuation.
Immediately after equalization and not Inter than the fifteenth day 

of August of each year, it shall be the duty of the auditor of each county 
wherein such district or any part thereof shall lie, to prepare and de
liver to the controller of the district a certificate showing the assessed 
valuation of all property within the district lying in the county, and 
also such assessed valuation segregated according to cities, the area of 
which lies within the district. (See. 34.)
Comparable provision*.

Cad. Gen. Law s, Act 9129, § 8, suhd. a 
(id en tical).

100-10-36. Rate of Taxation.
On or before the twentieth day of August the board of directors of 

the district shall by resolution determine the nmount of money neces
sary to be raised by taxation during the fiscal year beginning the first 
day of January next preceding and shall fix the rate of taxation of the 
areas of each separate city within the district, designating the number 
of cents upon each one hundred dollars assessed valuation of taxable 
property in each of said areas in each county and shall levy a tax 
accordingly.

(a) Sufficient to meet interest and sinking fund requirements on. 
and or any payment to principal of, outstanding bonded nnd other in
debtedness of said district; and sufficient to meet the payment of the 
principal nnd interest on any refunding bonds, or on any bonds the 
issuance of which may have been authorized as herein provided, and 
which bonds have not been sold but which, in the judgment of the board 
of directors, will be sold prior to the time when money will be available 
from the next subsequent tax levy, and in case such bonds arc not so 
issued and sold or such tax for any other reason is not required for
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said purpose, the tax so levied shall be applied to the payment of in
terest and/or principal on any refunding bonds, or on any bonds au
thorized as herein provided, then outstanding or subsequently issued 
and/or sold: or on any contract or other indebtedness and

(b ) For all other district purposes. (Sec. 35.)
Comparable provisions.

Cal. Gen. Lows, Act 9129, § 8, aubtl. b

100-10-37. Amounts and Installments for Cities.
The board of directors shall also cause to be computed and shall de

clare in suid resolution the amount of money to be derived from the 
area of the district lying within each separate municipality by virtue 
of the tax  levy in accordance with the provisions of subdivision (h) 
of section 18 of this act. In such resolution the board shall also fix and 
determine the times and proportional amounts of installments in which 
any city may elect to make payment in lieu of taxes as hereinafter pro
vided. The board shall immediately cause certified copies of such reso
lution to be transmitted to the presiding officer of the governing body 
of each such city. (Sec. 36.)
Com parable priiviHiiina.

Cal. Gen, Laws, Act 9129, § 8 , subd. c 
(substantially the sam e).

100-10-38. Election hy Cities to Pay Out of Municipal Funds.
On or before the twenty-fifth day of August of each year the govern

ing body of each such city may elect to pay out of the municipal funds 
all or any portion of the amount of tax which would otherwise be levied 
upon property within such city. Such election shall be made by order 
upon motion, which order shall recite that such payment shall be made 
in cash concurrently with the certification of such order to the con
troller of the district, or that such payment shall be made in install
ments and the times wherein such installments shall be payable and 
the amounts thereof, which amounts shall be in accordance with the 
requirements of the board of directors of the district as approved 
by resolution. In the event that any city shall elect to pay in cash, or 
by deferred installments, money or any part thereof which would other
wise be levied upon property within the city, it shall immediately certify 
to the controller of the district a copy of such order and a statement 
showing its financial condition, the funds from which such payments 
shall be made and the sources of revenue to be used therefor; pro- 
vith-d, however, that in the event any city shall elect to pay in cash all 
or any portion of the amount of tax which would otherwise be levied 
upon property within such city to meet interest and sinking fund re
quirements on, ami any payment upon principal of, the outstanding 
bonded and or other indebtedness of said district, such amount so 
elected to be pnid shall be deposited with the treasurer of said district 
on or before the twenty-seventh day of August next following such 
election; and. provided, also, that unless such payment is so made in the 
case of interest and sinking fund requirements, and payments upon 
principal and unless such election, as to all other taxes, shall provide for
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payments in accordance with the resolution of the board of directors as 
hereinbefore provided for, then such election shall be ineffective for 
any purpose. (Sec. 37.)
Comparable provisions.

Cal. Gen. Law s, Act 012!), § fi, subd. d 
(sim ila r).

100—10—39. Tax Rates for Cities.
Before the first day of September the controller of the district shall 

cause to be prepared and transmitted to the auditor of each county 
in which the district shall lie, a statement showing the tax rate to be 
applied to assessed property in each city, which rate shall be the rate 
fixed by resolution of the board of directors modified to the extent 
necessary to produce from each city only the amount of money ap
portioned thereto in said resolution, less any amount paid or undertaken 
to be paid by such city, or credited thereto as herein provided, but if 
any fraction of a cent occur, it must be taken as a full cent on each 
one hundred dollars. (Sec. 38.)
Comparable provisions.

Csl. Gen. I .hws, Act 9129. 5 8, subd. e 
(identical),

100-10-40. Collection of Taxes.
Upon receipt by the auditor of each county wherein such district, or 

any part thereof, shall lie, of a certified copy of the controller’s state
ment showing the tax rate to be applied to assessed property in each 
city, and showing the cities, the assessed property in which is ex
empt therefrom, if  any, it shall be the duty of the county officers to 
collect taxes for the benefit of the district at the rates specified as 
herein provided. The taxes so levied shall be computed and collected at 
the time and in the manner required by law for the computation and 
collection of taxes for county purposes, and the property subject to such 
tax shall be subject to the same penalties for delinquency, and the 
same provisions of law relating to the sale of property for nonpayment 
of county taxes and redemption thereof shall apply to the tax herein 
authorized. When so collected, such taxes shall be paid over to the 
treasurer of the district, subject to the deduction herein authorized.

(Sec. 39.)
Comparable provisions.

Cal. Gen. Law s, A ct 9129, § 8 , subd. f  
(substantially id entical).

100—10—41. Collection Fees.
In consideration of service rendered hereunder, any county shall an

nually be entitled to deduct and withhold an amount not exceeding one 
per cent on the first $25,000 collected hereunder, and one-fourth of one 
per cent of any amount in excess of $25,000 collected hereunder. The 
board of commissioners of each such county may provide such extra 
help as in their judgment may be necessary for the proper performance 
of duties hereunder. (Sec. 40.)
Comparable provisions.

Cul. Gen. Law s. A ct 9129, § 8, subd. f  
(substantially identical; “board of 
supervisors o f  each such county”) .
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100-10-42. Lien of Taxes.
Whenever any real property situated in any district organized here

under and upon which a tax shall have been levied, as herein provided, 
shall be sold for taxes and shall be redeemed, the money paid for such 
redemption, except advertising costs, shall be apportioned and pnid in 
part to such district in the proportion which the tax due to such district 
shall bear to the total tax for which such property shall have been sold. 
All taxes levied under the provisions of this act shall be n lien upon the 
property upon which levied, and the enforcement o f the collection of 
such tax shall be had in the same manner and by the same means as is 
or shall be provided by law for the enforcement of liens for state and 
county taxes, and all of the provisions of law relating to the enforce
ment of such taxes are hereby made a part of this act so far as 
applicable. (See. 41.)
Comparable provisions.

Cal. Gen. Laws, Act 9129, § S, subtl. g 
(substantially identical).

100-19-43. Credits in Reduction of Taxes— Cash Payments— Sale by 
City to District of Project Taken Over by District.

Cities, the areas of which are included within metropolitan water dis
tricts incorporated hereunder, are hereby authorized to pay to such 
districts, out of funds derived from the sale of water or other funds not 
appropriated to some other use, such amounts as may be determined 
upon by the governing bodies, or other bodies, boards, commissioners or 
officers having control of such funds, thereof, respectively. Such pay
ments may be made in avoidance of taxes as herein provided, or other
wise, and shall not be deemed gratuitous or in the nature of gifts, but 
shall be deemed payments for water or services in connection with the 
distribution of water. Any city making any such payment to any 
district incorporated hereunder, whether in avoidance of taxes or 
otherwise, shall receive credit therefor and the amount of the payment 
so made by any city shall be deducted from the amount of taxes which 
would otherwise be levied against property lying therein as herein 
provided. In the event that payment so made by any city shall exceed 
the amount of taxes which would otherwise have been levied against 
property within such city, the amount of such excess without interest 
shall be carried over and applied in reduction o f taxes levied, or which 
would otherwise have been levied during the ensuing year or years. 
Any city, or body, board, commission or officer thereof having control of 
funds, which shall have incurred expenses (for which such funds have 
been, or will be, expended) in the investigation of or preliminary work 
upon any works or projects taken over by the district, may receive, and 
the district so taking over any such works or projects may make to such 
city, body, board, commission or officer thereof, reimbursement for all 
such sums so expended or to be expended, for expenses incurred in 
such investigation of or preliminary work upon the works or projects 
so taken over by the district, to the extent that the board of directors 
of the district shall find that such expenditures have benefited such 
district, it being the intention of this provision to permit the district to 
purchase, und the city or body, board, commission or officer thereof, to
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sell, such works or projects taken over by such district, and for which 
such city, body, board, commission or officer thereof, has no further 
use or need. The sum so to be paid by such district to such city or body, 
board, commission or officer thereof shall be mutually agreed upon, and 
if the expenses, for which such reimbursement is to be made by the dis
trict, shall have been incurred by a body, board, commission or officer, 
of the city, having control of the funds so expended, or to be expended, 
for such expenses, then the district shall pay such sum to said body, 
board, commission or officer, or if ordered so to do by such body, board, 
commission or officer, the district shall pay such sum to the city.

(Sec. 42.)
Comparable provisions.

O il. Gen. Laws, Act DI2», § 8 , subd. h 
(includes substantially the sumc provi-

100—10—44. Id. Alternative Credit—Expenaea Incurred hy City for 
Project.

As an alternative to the purchase and sale of any works or projects 
taken over by the district, as hereinubove provided, any city, or body, 
board, commission or officer thereof having control of funds, which 
shall have incurred expenses for which such funds have been, or will 
be, expended in the investigation of or preliminary work upon any such 
works or projects taken over by the district, may certify the nmount 
thereof, without interest, to the board of directors of said district at any 
time within four years from the date of the incorporation of such 
district, or the incurring of such expenses, if  such district be already 
incorporated, and if allowed by the board of directors, such nmount 
shall be credited to the city, which itself, or whose body, board, com
mission or officer, incurred the same, and such expenditures shall be 
considered as a payment of money made as herein provided for which 
deduction shall be made from the amount of taxes which would other
wise be levied against property lying within such city. (Sec. 43.)
Comparable provisions.

Cal. Gen. Laws, Act 9129. § 8 , subd. h 
(includes sim ilar provision).

100-10-45. Id. For Expenses of Incorporation.
Any city which shall incur expenses in preliminary work in preparing 

for the incorporation of or in the incorporation of any district here
under likewise may certify the amount thereof, without interest, to 
the board of directors of said district at any time within four years 
from the date of the incorporation of such district, and if allowed by 
the buurd of directors, such amount shall be credited to the city in
curring the same, and shall be considered as a payment of money made 
us herein provided, for which deduction shall be made from the amount 
of taxes which would otherwise be levied against property lying within 
such city. (Sec. 44.)
Comparable provisions.

Cal. Gen. ta w s , Act 0129, § 8 , subd. h 
(includes substantially identical provi
sion ) .
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100—10—16. Id. Such Credit* Not Applicable to Taxes Levied for In* 
terest and Principal of Bonded Indebtedness.

No such payments of money made in avoidance of taxes or otherwise, 
or such credit allowed by such board of directors, as hereinabove pro
vided. shall apply to reduce the amount of taxes which would otherwise 
be levied against the property within such cities respectively, to meet 
interest payments on principal and or sinking fund requirements on 
outstanding bonded indebtedness of such district. (Sec. 45.)
Comparable provisions.

Cul. (ion. L aws, Act 9120. § S, sulnl. h 
(includes similur provision).

100-10—17. Certification and Allowance of Credits.
Such certification and allowance shall be made on or before the first 

Monday in July, and the amount of money to be raised by taxation 
shall be computed with reference to the credit to be allowed as herein 
provided, but such credit may, in the discretion of the board of direc
tors. be considered in connection with the amount of money to be raised 
by the next tax levy, or may be spread over subsequent years, not to 
exceed five. (Sec. 46.)
Comparable provisions.

('u l, Gen. Laws, Act 9129, § 8, subd. h 
(includes identical provision).

106-10—18. Failure of City to Carry Out IIh Election to Pay in Lieu of 
Taxation.

I f any city shall fail to comply with the terms of the order relating 
to payments to be made in the district in lieu of taxation, or if any 
city annexed to the district shall fail to comply with the terms and con
ditions fixed by the board of directors and upon which such annexa
tion occurred, the amount of the delinquency, plus a penalty of eight per 
cent shall be added to the taxes to be collected during the ensuing 
fiscal year, from the property within such delinquent city, and there
after for a period of two years no order or ordinance shall be sufficient 
to exempt the property in said city from taxation hereunder unless 
it be accompanied by payment in cash of the amount which would 
otherwise be collected from owners of property within the city, together 
with all monies due but unpaid under any previous order, or annexation 
provision. (Sec. 47.)
Comparable provision*.

('u l. Gen. Laws. Act 9129, $ 8 .  subd. i 
[substantially identical).

100—10—19. Annexation lo District—Validity of Proceedings.
Annexation to the territory of any district organized hereunder may 

be effected by either of the following methods:
(a ) Whenever any area shall be annexed to or consolidated with any 

city, the area of which city shall bo a part of any district organized 
hereunder, such annexed or consolidated area shall by virtue of its 
annexation or consolidation to such city become and be a part of 9uch 
district and shall be taxable in accordance with the provisions of this
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uct, to pay the indebtedness of the district outstanding at the time of 
such annexation or consolidation.

(b ) The governing or legislative body of any municipality may ap
ply to the controller of any metropolitan water district for a statement 
showing the amount of the bonded and other indebtedness of the dis
trict, the assessed value of the taxable property therein according to 
the most recent assessment, and the names of all municipalities, the 
areas of which are included within the district, and it shall thereupon 
be the duty of the controller to furnish such information to the appli
cant. After consideration of such statement the governing body of 
such municipality may apply to the board of directors of such metro
politan water district for consent to annex such municipality to the 
metropolitan water district. The board of directors may grant or 
deny such application and in granting the same may fix the terms 
and conditions upon which such city may bo annexed to and become 
a part of the metropolitan water district. The action of the board 
of directors evidenced by order made on motion shall be promptly trans
mitted to the governing body of such applying city, which governing 
body may thereupon submit to the qualified electors of such city, at 
any general or special election held therein, the proposition of such 
annexation subject to the terms and conditions fixed as herein provided. 
Notice of such election shall be given by posting or publication; when 
given by posting such notice shall be posted at least ten days and in 
three public places in the city ; when given by publication such notice 
shall be published once at least ten days before the date fixed for the 
election in a newspaper of general circulation in the city. Such notice 
shall contain the substance of the terms and conditions fixed by the 
board of directors, as herein provided. Such election shall be con
ducted and the returns thereof canvassed in the manner provided by 
law for municipal elections in such city. I f  such proposition shall 
receive the affirmative vote of a majority of electors of such city voting 
thereon at such election, the governing body of such municipality shall 
certify the result of such election on said proposition to the board of 
directors of said district and a certificate of proceedings hereunder 
shall be made by the secretary of the district and filed with the secre
tary of state. Upon the filing thereof in the office of the secretary of 
state, such municipality shall become, and be, an integral part of such 
metropolitan water district, and the taxable property therein shall be 
subject to taxation thereafter for the purposes of said metropolitan 
water district, including the payment of bonds and other obligations of 
such district at the time authorized or outstanding.

(c) The validity of any proceedings for the annexation of a munici
pality or city to any district organized hereunder, shall not be con
tested in any action unless such action shall have been brought within 
three months after the completion of such proceedings, or, in case 
such proceedings are completed prior to the time that this paragraph 
takes effect, then within three months after this paragraph shall have 
become effective. (Sec. 48.)
Comparable provisions.

Cal. Gen. Lawn, Act 0120, 5 0, ns 
nmcncleU l>y Law s of 1941 (sim ilar).
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10(MO-50. Withdrawal from District.
Any municipality whose corporate area has become or is a part of 

any water district may withdraw therefrom in the following manner:
The governing body of any such municipality may submit to the elec

tors thereof at any general or special election the proposition of with
drawing from any water district incorporated thereunder. Notice of 
such election shall be given in the manner provided in subdivision 
(b) of section 48 hereof. Such election shall be conducted and the 
returns thereof canvassed in the manner provided by law for the con
duct of municipal elections in said city. In the event that the majority 
of the electors voting thereon vote in favor of such withdrawal, the 
result thereof shall be certified by the governing body of such munici
pality to the board of directors of the district. A certificate of the 
proceedings hereunder shall be made by the secretary of the district 
and filed with the secretary of state, and upon the filing of such cer
tificate the area of the municipality so withdrawing shall be excluded 
from the said water district, and shall no longer be a part thereof: 
provided, however, that the property within the said municipality as it 
shall exist at the time of such exclusion shall continue taxable for the 
purpose of paying said bonded and other indebtedness outstanding or 
contracted for, at the time of such exclusion and until such bonded or 
other indebtedness shall have been satisfied. (Sec. 49.)

Comparable provisions.
f il l .  Gen, Lnwa, A ct 9120, § 1 0 , us 

iinicndcil l>y I.uws of 1041 (include!) 
sim ilar provision).

100-10-51. Interest of Directors or Employees in Contracts.
Except as herein provided, no director or any other officer or em

ployee of the district shall in any manner be interested, directly or 
indirectly, in any contract awarded or to be awarded by the board of 
directors, or made or to be made by such officer or employee pursuant 
to discretionary authority vested in him, or in the profits to be derived 
therefrom. Notwithstanding the fact that such director or other officer 
or employee of the district may be a stockholder or bondholder or di
rector or other officer or employee of a corporation contracting with the 
district, contracts may be made with such corporation for its gen
eral benefit unless such director or officer or employee of the district 
shall own or control, directly or indirectly, stock or bonds to an amount 
exceeding 5 per cent of the total amount of the stock or bonds, re
spectively, of such contracting corporation issued and outstanding. For 
any violation of this section such director or other officer or employee 
of the district shall be deemed guilty of a misdemeanor, and such con
viction shall work a forfeiture of his office, or employment, and he shall 
be punished by a fine not exceeding $500, or by imprisonment in the 
county ja il not exceeding six months, or by both such fine and imprison
ment. (Sec. 50.)

Comparable provisions.
ChI. Gen. Laws, Act 9129, § 11 (iden

tica l) .
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100-10-52. Recall and Resignation of Directors.
Every member of the board of directors of a metropolitan water dis

trict formed hereunder shall be subject to recall for or without cause by 
the governing body of the municipality from which such member shall 
be appointed, and any member may resign from said board of directors 
and any office held by him in sAid district. (Sec. 51.)
Comparable provisions. which such member is appointed, in ac-

Cal. Gen. Law s, A ct 9129, § 12 (every conianre with recall provisions of free- 
member of board o f directors is Bubject holders’ charter, or other law  applicable 
to recall by voters o f municipality, from to such m unicipality),

100-10-53. Necessities.
All matters and things necessary for the proper administration of the 

affairs of said district which are not provided for in this act shall be 
provided for by the board of directors of the district by ordinance.

(Sec. 52.)
Comparable provisions.

Cal. Gen. Laws, A ct 9129, § l.'l (iden
tica l).

100-10-5-1. Action by Ordinance.
Any action required by this act to be done by resolution may be done, 

with equal validity, by ordinance. (Sec. 53.)
Comparable provisions.

Cal. Gen. Lows, Act 9129, §1.1>3 
(identical).

100-10-55. Fiscal Year— Annual Statements.
The fiscal year of any metropolitan water district incorporated here

under shall commence on the first day of January of each year and shall 
continue until the close of the thirty-first day of December, As 
promptly as shall be possible after the close of each fiscal year, it shall 
be the duty of the controller of the district to prepare and transmit to 
the chief executive officer of each municipality, the area of which shall 
lie within the district, a statement of revenues and expenditures in such 
detail as shall be prescribed by the board of directors; also a statement 
of the amount of water stored by or made available to the district and 
the amounts used by the respective cities, the areas of which shall lie 
within the district. (See. 54.)
Comparable provisions. und continues until close of 10lh day of

Cal. Gen. Lawn, A ct 9129, § 14 (fiscal June of year follow ing). 
year commences on first day of Ju ly

100-10-56. Constitutionality.
If any section, subsection, sentence, clause or phrase of this act is for 

any reason held to be unconstitutional, such decision shall not affect 
the validity of the remaining portions of this act. The legislature 
hereby declares that it would have passed this act, and each section, sub
section, sentence, clause and phrase thereof, irrespective of the fact thut 
any one or more other sections, subsections, sentences, clauses or 
phrases be declared unconstitutional. (Sec. 55.)
Comparable provisions.

Cal. Gen. L bwb, A ct 9129, § 15 (iden
tical) ■
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100-10-57. Repeal of Inconsistent Acts.
All acts or parts of acts repugnant to or inconsistent with this act, 

shall, to the extent of such conflict, yield to and be superseded by the 
provisions hereof. (Sec. 56.)

100-10-58. Effective Dale.
This act shall take effect upon approval.
Approved March 13, 1935. (Sec. 57.)
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1 ,1941 , ch. 99; efT. May 13.
AN ACT providing for the organization of water conservancy districts 

and to define the purposes and powers thereof.

Be it enacted by the Legislature of the State of Utah:

100-11-1. Declaration of Policy.
I t  is declared that to provide for the conservation of the water re

sources of the state of Utah and for the greatest beneficial use of water 
within this state, the organization of water conservancy districts und 
the construction of works as herein defined by such districts are a 
public use and w ill:

(a ) Be essentially for the public benefit and advantage of the people 
of the state of Utah.

(b) Indirectly benefit all industries of the state.
(c) Indirectly benefit the state of Utah in the increase of its taxable 

property valuation.
(d) Directly benefit municipalities by providing adequate supplies of 

water for domestic use.
(e) Directly benefit lands to be irrigated from works to be con

structed.
(f )  Directly benefit lands now under irrigation by stabilizing the 

flow of water in streams and by increasing flow and return flow of 
water to such streams.

(g) Promote the comfort, safety and welfare of the people of the 
state of Utah, and it is therefore declared to be the policy of the state of 
U tah:

(1) To control, make use of and apply to beneficial use all unap
propriated waters in this state to a direct and supplemental use of such 
waters for domestic, manufacturing, irrigation, power and other bene
ficial uses.

(2) To obtain from water in Utah the highest duty for domestic uses 
and irrigation of lands in Utah within the terms of interstate compacts 
or otherwise.

(3) To cooperate with the United States and agencies thereof under 
the federal reclamation laws or other federal laws now or hereafter
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enacted and to construct and finance works in the state of Utah as 
herein defined and to operate and maintain the same.

(4) To promote the greater prosperity and general welfare of the 
people of the state of Utah by encouraging the organization of water 
conservancy districts as provided in this act. (Sec. 1.)
Comparable provisions.

Cnl. lien. Law s, Act 0127, § 1 (creat
ing “state  irrigation  board" consisting 
of stnte engineer and two executive di
rectors; executive directors provided for 
by California W ater Storage District 
Act arc constituted the two executive 
directors of the “state irrigation board" 
herein crea ted ); § 3  (s ta te  irrigation 
l<oaril has power to unite into single 
“water conservation d istricts" irrigation 
districts, water storage districts, recla
mation d istricts, drainage districts, as 
well a s  other political subdivisions 
nrguni7.cd to promote irrigation or rec
lamation or d rainage).

Croaa-references.
Irrigation  and w ater conservancy 

districts, 100-9.

A. L. R. notes.
Right of owner of land within recla

mation project in respect of which w ater 
right was allowed on application pur
suant to Reclamation Act to perpetual 
right beyond control of federal govern
ment for sufficient amount beneficially 
to irrigate  land, 116 A. L. R. 1320.

100-11-2. Definition of Word and Terms.
Thin act may be known and cited as “Water Conservancy A ct"; the 

districts created hereunder may be termed “Water Conservancy Dis
tricts” ; and the bonds which may be issued hereunder may be called 
“Water Conservancy Bonds." and such designation may be engraved 
or printed on their face. Wherever the term “publication” is used in 
this act and no manner specified therefor, it shall be taken to mean once 
a week for three consecutive weeks in at least one newspaper of general 
circulation in each county wherein such publication is to be made. 
It shall not be necessary that publication be made on the same day of 
the week in each of the three weeks, but not less than fourteen days 
(excluding the day of the first publication) shall intervene between the 
first publication and the last publication, and publication shall be com
plete on the date of the last publication.

Whenever the term “person" is used in this act, and not otherwise 
specified, it shall be taken to mean a person, firm, co-partnership, as
sociation or corporation, other than a county, town, city, city and 
county, or other political subdivision. Similarly, the words “public 
corporation" shall be taken to mean counties, city and counties, towns, 
cities, school districts, metropolitan water districts, irrigation districts, 
water districts, park districts, subdistricts, and all governmental agen
cies, clothed with the power of levying or providing for the levy of 
general or special taxes or special assessments.

Whenever the word “Board” is used in' this act, and not otherwise 
specified, it shall be taken to mean the board of directors of the district.

Whenever the term "works” is used in this act, it shall unless other
wise specified, be held to mean dams, storage reservoirs, compensatory 
and replacement reservoirs, canals, conduits, pipe lines, tunnels, power 
plants and any and all works, facilities, improvements, and property 
necessary or convenient for the supplying of water for domestic, irri
gation, power, milling, manufacturing, mining, metallurgical and any 
and all other beneficial uses.
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Whenever the term “Court" is used in this act, and not otherwise 
specified, it shall be taken to mean the district court of that judicial 
district of the state of Utah wherein the petition for the organization of 
a water conservancy district shall be filed.

Whenever the term "property” is used in this act, it shall unless 
otherwise specified, be held to mean real estate and personal property.

Whenever the term “land” or "real estate” is used in this act, it shall 
unless otherwise specified, be held to mean real estate, as the words 
“real estate" are defined by the laws of the state of Utah, and shall 
embrace all railroads, tramroads, highways, electrical roads, street and 
interurban railroads, roads, streets, and street improvements, tele
phone, telegraph, and transmission lines, gas, sewer and water systems, 
water rights, pipe lines and right of ways of public service corporations 
and all other real property whether held for public or private use.

Whenever the term “land" or “property" is used in this act with ref
erence to benefits, appraisals, assessments, or taxes, public corpora
tions shall as political entities, according to benefits received, be 
considered as included in such reference in the same manner as “land” 
or "property.” (Sec, 2.)

100-11-3. Dintricl Courts Vested with Jurisdiction to Establish Water 
Conservancy Districts— Limitation of Powers.

The district court sitting in and for any county in this state or any 
judge thereof in vacation, is hereby vested with jurisdiction, power and 
authority when the conditions stated in Section 4 of this act arc found 
to exist, to establish water conservancy districts which may be entirely 
within or partly within and partly without the judicial district in which 
said court is located, for conserving, developing and stabilizing sup
plies of water for domestic, irrigation, power, manufacturing and other 
beneficial uses as herein provided; provided, hoiccrcr, that the terms 
of this act shall not be construed to confer upon such district court 
jurisdiction to hear, adjudicate and settle questions concerning the 
priority of appropriation of water between districts organized under 
this act and ditch companies and other owners of ditches drawing water 
for irrigation purposes from the same stream or its tributaries, and 
jurisdiction to hear and determine such questions of law and questions 
of right growing out of or in any way involved or connected therewith, 
are expressly excluded herefrom and shall be determined in the proper 
county as otherwise provided by the laws of the state of Utah. (Sec. 3.)

100-11-4. Petition for Establishment of District— Requirements— 
Contents.

Before any water conservancy district shall be established under this 
act, a petition shall be filed in the office of the clerk of the court vested 
with jurisdiction, in a county in which all or part of the lands embraced 
in such proposed water conservancy district are situated, signed by not 
fewer than twenty-five per cent of the owners of the irrigated lunds to 
be included in the district, but not embraced within the incorporated 
limits of a city or town; and each tract or tracts of land shall be listed 
opposite the name of the signer, each such tract or tracts, together with
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improvements thereon, to have an assessed value of not less than three 
hundred dollars; and be also signed by not fewer than five per cent of 
the owners of non-irrigated land or lands embraced in the incorporated 
limits of a city or town, all situated in the proposed district; and 
each tract or tracts of land shall be listed opposite the name of the 
signer, each such tract or tracts, together with improvements thereon, 
to have an assessed value of not less than three hundred dollars.

In the event a petitioner shall sign such petition both as owner of 
irrigated and non-irrigated land or lands situated within a municipality, 
his name shall be counted only as an owner of irrigated lunds. A sign
ing petitioner shall not be permitted, after the filing of the petition, to 
withdraw his name therefrom.

No district shall be formed under this act unless the assessed valua
tion of irrigated land, together with improvements thereon, within the 
proposed district, is not less than fifty thousand dollars and no city, or 
city and county, having a population of more than 26,000 as determined 
by the last United States census shall be included within such district 
unless by and with the written consent of the chief executive officer of 
such city, or city and county, with the approval of the legislative body 
of such municipality, and such consent may specify that the rate of 
taxation on the assessed valuation of property within said city, or city 
and county, under Section 16 of this act shall not exceed a maximum 
rute which may be less than the rates set out in said Section 16, and in 
such case the district shall not huve power to levy an assessment on the 
property in said city, or city and county, at a greater rate than that 
specified in said consent.

The petition shall set forth:
(1 ) The proposed name of said district.
(2 ) That property within the proposed district will be benefited by 

the accomplishment of the purposes enumerated in Section 3 of this act.
(3 ) A general description of the purpose of the contemplated im

provement and of the territory to be included in the proposed district. 
Said description need not be given by metes and bounds or by legal 
subdivisions, but it shall be sufficient to enable a property owner to as
certain whether his property is within the territory proposed to be 
organized as a district. Said territory need not be contiguous, provided 
it is so situated that the organization of a single district of the territory 
described is calculated to promote one or more of the purposes enumer
ated in Section 3 of this act.

(4 ) The assessed value of all irrigated land within the boundaries of 
the proposed district.

(5 ) A general designation of divisions of the district and the number 
of directors of the district proposed for each subdivision.

(6 ) Said petition shall pray for the organization of the district by 
the name proposed.

No petition with the requisite signatures shall be declared null and 
void on account of alleged defects, but the court may at any time permit 
the petition to be amended to conform to the facts by correcting any 
errors in the description of the territory, or in any other particular. 
However, similar petitions or duplicate copies of the same petition for
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the organization of the same district may be tiled and shall together be 
regarded as one petition. All such petitions filed prior to the hearing on 
the first petition filed, shall be considered by the court the same as 
though tiled with the first petition placed on file.

In determining whether the requisite number of landowners have 
signed the petition, the court shall be governed by the names as they 
appear upon the tax roll which shall be prima facie evidence of such 
ownership. (Sec. 4.)

A. L . R. notes. private individuals boundaries of terri-
Constitutionality and construction of tory to he erected into w ater district, 

statute which leaves to  determination of 70 A. L. R. 1004.

I0 0 -1 I-5 . Id. Bond to Be Filed with Petition.
At the time of tiling the petition or at any time subsequent thereto, 

and prior to the time of hearing on said petition, a bond shall be filed, 
with security approved by the court, sufficient to pay a!) expenses con
nected with the proceedings in case the organization of the district be 
not effected. I f  at any time during the proceeding the court shall be 
satisfied that the bond first executed is insufficient in amount, it may re
quire the execution of an additional bond within a time to be fixed to be 
not less than ten days distant, and upon failure of the petitioner to 
execute the same, the petition shall be dismissed. (Sec. 5.)

100-11-6. Id. Time and Place for Hearing— Jurisdiction of District 
Court—Court Not to Be Disqualified.

Immediately after the filing of such petition, the court wherein such 
petition is filed or a judge thereof in vacation, shall by order fix a 
place and time, not less than sixty days nor more than ninety days after 
the petition is filed, for hearing thereon, and thereupon the clerk of said 
court shall cause notice by publication to be made of the pendency of the 
petition and of the time and place of hearing thereon; the clerk of said 
court shall also forthwith cause a copy of said notice to be mailed by 
United States registered mail to the board of county commissioners of 
each of the several counties having territory within the proposed dis
trict.

The district court in and for the county in which the petition for the 
organization of a water conservancy district has been filed, shall there
after for all purposes of this act, except as hereinafter otherwise pro
vided, maintain and have original and exclusive jurisdiction, 
co-extensive with the boundaries of said water conservancy district, and 
of land and other property proposed to be included in said district or 
affected by said district without regard to the usual limits of its juris
diction.

No judge of such court wherein such petition is filed shall be dis
qualified to perform any duty imposed by this act by reason of owner
ship of property within any water conservancy district or proposed 
water conservancy district, or by reason of ownership of any property 
that may be benefited, taxed or assessed therein. (Sec. 6.)
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100-11-7. Protesting Petition—Requisites—Proceedings—Court De
cree Organizing District.

At any time after the filing of a petition fur the organization of a 
conservancy district, and not less than thirty days prior to the time 
fixed by the order of court for the hearing upon said petition, and not 
thereafter, a petition may be filed in the office of the clerk of the court 
wherein the proceeding for the creution of said district is pending, 
signed by not fewer than twenty per cent of the owners of the irrigated 
lands in said proposed district, but not embraced within the incorpo
rated limits of a city or town, who have not signed the petition for 
creating such district, the aggregate assessed value of which, together 
with improvements, is not less than twenty-five thousand dollars, and 
also signed by not fewer than five per cent of owners of non-irrignted 
lands or lands embraced in the incorporated limits of a city or town, all 
situated in the proposed district who have not signed the petition for 
creating such district, the aggregate assessed value of which, together 
with improvements, is not less than ten thousand dollars, protesting the 
creation of said district. The signers of said protesting petition shall 
state therein the land owned by each, and shull also state the value 
thereof os shown by the last preceding assessment.

In the event a petitioner shall sign such petition both as owner of 
irrigated and nun-irrigated land or lands situated within a municipality, 
his name shall be counted only as an owner of irrigated lands.

Upon the filing of such protesting petition, it shall be the duty of the 
clerk of the court forthwith to make as many certified copies thereof, 
including the signatures thereto, as there are counties in which any part 
of said proposed district extends, and forthwith to place in the hands 
of the county treasurer of each of such counties one of said certified 
copies. Thereupon it shall be the duty of each of such county treasurers 
to determine from the tax rolls of his county in his hands, and to 
certify to the said district court under his official seal, prior to the day 
fixed for the hearing us aforesaid, the total valuation of the several 
tracts of land listed in the protest, situated in said proposed district 
within his county. Upon the day set for the hearing upon the original 
petition, if it shall appear to the court from such certificate or certifi
cates, and from such other evidence as may be adduced by any party 
in interest, that said protesting petition is not signed by the requisite 
number of owners of lands and of the requisite value as herein set 
forth, the court shall thereupon dismiss said protesting petition and 
shall proceed with the original hearing as in this section provided.

If the court shall find from the evidence thnt said protesting petition 
is signed by the requisite number of owners of lands, and of the requi
site values, the court shall forthwith dismiss the original petition pray
ing for the creation of the district. The finding of the court upon the 
question of such total valuation, the genuineness of the signatures, and 
all matters of law and fact incident to such determination shall be final 
and conclusive on all parties in interest whether appearing or not.

Any owner of real property in said proposed district not having indi
vidually signed a petition for the organization of a conservancy district,
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and desiring to object to the organization and incorporation of said dis
trict, may on or before the date set for the cause to be heard, file 
objection to the organization and incorporation of the district.

Such objection shall be limited to a denial of tbe statements in the 
petition and shall be heard b.v the court as an advanced case without 
unnecessary delay.

Upon the said hearing, if it shall appear that a petition for the or
ganization of a water conservancy district has been signed and pre
sented, as hereinabove provided, in conformity with this act, and that 
the allegations of the petition are true, and that no protesting petition 
has been Hied, or if tiled has been dismissed as hereinabove provided, 
the court shall, by order duly entered of record, adjudicate all questions 
of jurisdiction, declare the district organized and give it a corporate 
name, by which in all proceedings it shall thereafter be known, and 
thereupon the district shall be a political subdivision of the state of 
Utah and a body corporate with all the powers of a public or municipal 
corporation.

In such decree the court shall designate the place where the office or 
principal place of the district shall be located, which shall be within the 
corporate limits of the district, and which may be changed by order of 
court from time to time. The regular meetings of the board shall be 
held at such office or place of business, but for cause may be adjourned 
to any other convenient plaee. The ollicial records and liles of the dis
trict shall be kept at the olliee so established.

If  the court finds that no petition has been signed and presented in 
conformity with this act, or that the material facts are not as set forth 
in the petition filed, it shall dismiss said proceedings and adjudge the 
costs against the signers of the petition in such proportion as it shall 
deem just and equitable. No appeal or writ of error shall lie from an 
order dismissing said proceedings; but nothing herein shall be con
strued to prevent the filing of a subsequent petition or petitions for 
similar improvements or for a similar water conservancy district, and 
the right so to renew such proceeding is hereby expressly granted and 
authorized.

If  an order be entered establishing the district, such order shull be 
deemed final and no appeal or writ of error shall lie therefrom, and the 
entry of such order shall finally and conclusively establish the regular 
organization of the said district against all persons except the state of 
Utah, in an action in the nuture of a writ of quo warranto, commenced 
by the attorney general within three months after said decree declaring 
such district organized as herein provided, and not otherwise. The or
ganization of said district shall not be directly nor collaterally ques
tioned in any suit, action or proceeding except as herein expressly au
thorized. (Sec. 7.)

100-11-8. Findings and Decree to lie Filed with Secretary of State, 
County Recorders and County Clerks.

Within thirty days after the said district has been declared a corpo
ration by the court, the clerk of the court shall transmit to the secretary 
of state and to the county clerk and recorder in each of the counties hav-
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ing lands in said district, copies of the findings and the decree of the 
court incorporating said district. The same shall be filed in the office of 
the secretary of state in the same manner as articles of incorporation 
are now required to be filed under the general laws concerning corpora
tions, and copies shall also be filed in the office of the county clerk and 
recorder of each county in which a part of the district may be, where 
they shall become permanent records; and the clerk and recorder in 
each county shall receive a fee of one dollar for filing and preserving 
the same, and the secretary of state shall receive for filing said copies 
such fees as now are or hereafter may be provided by law for like serv
ices in similar cases. (Sec. 8.)

100—11—9. Board of Directors to Be Appointed hy District Courts—  
Numher— Terms— Bonds.

Within thirty days after entering the decree ir. ôi porating said dis
trict, the court shall appoint a board of directors of the district consist
ing of not more than eleven persons who are residents of the county or 
counties in which the water conservancy district is situated, all of whom 
shall be owners of real property in said district.

At the expiration of their respective terms of office ns fixed by the 
court, appointments shall be made by said court for the term of two 
years. The court shall fill all vacancies which may occur on the said 
board. Each director shall hold office during the term for which he is 
appointed and until his successor is duly appointed and has qualified, 
and shall furnish a corporate surety bond at the expense of the district, 
in amount and form fixed and approved by the court, conditioned for 
the faithful performance of his duties as such director. (Sec. 9.)

100-11-10. Id. To Take Oath— To Choose Chairman. President and 
Secretary—Compensation.

Each director before entering upon his official duties shull take and 
subscribe to an oath before an officer authorized to administer oaths, 
that he will support the constitution of the United States and the state 
of Utah and will honestly, faithfully and impartially perform the duties 
of his office and that he will not be interested directly or indirectly in 
any contrnct let by said district, which said oath shall be filed in the 
office of the clerk of said court in the original case.

Upon taking the oath, the board shall choose one of their number 
chairman of the board and president of the district, and shall elect some 
suitable person secretary of the board and of the district, who may or 
may not be a member of the board. Such board shall adopt a seal and 
shall keep in a wellbound book a record of all of its proceedings, min
utes of all meetings, certificates, contracts, bonds given by employees 
and all corporate acts which shall be open to inspection of all owners of 
property in the district, as well as to all other interested parties.

Each member of the board shall receive as compensation for his serv
ice such sum as shall be ordered by the court, not in excess of the sum of 
five hundred dollars per annum, payable monthly, and necessary travel
ing expenses nctually expended while engaged in the performance of his 
duties. (Sec. 10.)
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100-11-11. Id. Quorum.
A majority of the directors shall constitute a quorum and a concur

rence of a majority of those in attendance, in any matter, within their 
duties, shall be sufficient for its determination, except as otherwise 
herein provided. (Sec. 11.)

100-11-12. Duties of Secretary— Board May Employ Chief Engineer, 
Attorney and Other Employees.

The secretary shall be custodian of the records of the district and of 
its corporate seal, and shall assist the board in such particulars as it 
may direct in the performance of its duties. The secretary shall attest, 
under the corporate seal of the district, all certified copies of the official 
records and files of the district that may be required of him by this act. 
or by any person ordering the same and paying the reasonable cost of 
transcription, and any portion of the record so certified and attested 
shall prime facie import verity. The secretary shall serve also as treas
urer of the district, unless a treasurer is otherwise provided for by the 
board, The board may also employ a chief engineer, who may be an 
individual, co-partnership or corporation; an attorney, and such other 
engineers, attorneys and other agents and assistants as may be needful; 
and may provide for their compensation which, with all other nec
essary expenditures, shall be taken as a part of the cost or maintenance 
of the improvement. The chief engineer shall be superintendent of all 
the works and improvements, and shall make a full report to the board 
each year, or oftener if required by the board, and may make such sug
gestions and recommendations to the board as he may deem proper. The 
secretary and treasurer and such other agents or employees of the dis
trict as the court may direct, shall furnish corporate surety bonds, at 
the expense of the district, in amount and form fixed and approved by 
the court, conditioned upon the faithful performance of their respective 
duties. (Sec. 12.)

100-11-13. Powers of District Boards of Directors.
The board shall have power on behalf of said district:
(a) To have perpetual succession.
(I>) To take by appropriation, grant, purchase, bequest, devise or 

lease, and to hold nnd enjoy water, waterworks, water rights and 
sources of water supply and any and all real and personal property of 
any kind within or without the district necessary or convenient to the 
full exercise of its powers; and to sell, lease, encumber, alien or other
wise dispose of water, waterworks, water rights and sources of supply 
of water for use within the district; also to acquire, construct or 
operate, control and use any and all works, facilities and means neces
sary or convenient to the exercise of its power, both within and without 
the district for the purpose of providing for the use of such water 
within the district and to do and perform any and all things necessary 
or convenient to the full exercise of the powers herein granted.

(c) To have and to exercise the power of eminent domain and in the 
manner provided by law for the condemnation of private property for 
public use to take any property necessary to the exercise of the powers
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herein granted; provided, however, such district shall not have or exer
cise the power of eminent domain over or by means thereof to acquire 
the title to or beneficial use of vested water rights for transmountain 
diversion, and in connection therewith such district shall not have the 
power to carry or transport water in transmountain diversion, the title 
to which has been acquired hy any municipality by virtue of eminent 
domain proceedings against any such vested right or rights.

(d) To construct and maintain workH and establish and maintain 
facilities across or along any public street or highway, and in, upon, or 
over any vacant public lands which public lands are now, or may be
come, the property of the stute of Utah, and to construct works and 
establish and maintain facilities across any stream of water or water 
course; provided, however, that the district shall promptly restore any 
such street or highway to its former state of usefulness as nearly as may 
be. and shall not use the same in such manner as to completely or un
necessarily impair the usefulness thereof. The grant of the right to 
use such vacant state land shall be effective upon the filing by such 
district with the state land board of an application showing the bound
aries, extent and locations of the lands, right of ways, or easements 
desired for such purposes. If the lund, right of ways or easements for 
which application shall be made is for the construction of any aqueduct, 
ditch, pipe line, conduit, tunnel or other works for the conveyance of 
water, or for roads, or for poles or towers, and wires for the convey
ance of electrical energy or for telephonic or telegraphic communication 
no compensation shall be charged the district therefor, unless in the 
opinion of the state land board the construction of such works will 
render the remainder of the legal subdivision through which each works 
are to be constructed valueless or unsalable, in which event the district 
shall pay for the lands to be taken and for such portion of any legal 
subdivision which in the opinion of the board is rendered valueless or 
unsalable, at the rate of $2.50 per acre. I f  the lands for which applica
tion is made are for purposes ofrher than the construction of roads or 
works for the conveyance of water, or electricity or telephonic or tele
graphic communication, such district shall pay to the state for such 
lands at the rate of $2.50 per acre. Upon filing such application, 
accompanied by map or plat showing the location or proposed location 
of such works and facilities, the fee title to so much of such state lands 
as shall be necessary or convenient to enable such district efficiently and 
without interference to construct, maintain and operate its works and 
to establish, maintain and operate its facilities, shall be conveyed to 
said district by patent. I f  an casement or right of way only over such 
lands be sought by the district, such easement or right of way shall 
be evidenced by permit or grant executed by or on behalf of the state 
land board. The state land board may reserve casements and right of 
ways, in the public across any lands in such patents, grants or permits 
described for streets, roads and highways theretofore established ac
cording to law. Before any such patent, grant or permit shall be 
executed, any compensation due to the state under the provisions hereof, 
must be paid. No fee shall be exacted from the district for any patent, 
permit or grant so issued or for any service rendered hereunder. In
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the uae of street*, the district shall be* subject to the reasonable rules 
and regulations of the county, city or town where such streets lie, con
cerning excavation and the refilling of excavation, the relaying of pave
ments and the protection of the public during periods of construction: 
provided, that the district shall not be required to pay any license or 
permit fees, or file any bonds. The district may be required to pay 
reasonable inspection fees.

(e) To contract with the government of the United States or any 
agency thereof for the construction, preservation, operation and main
tenance of tunnels, reservoirs, regulating basins, diversion canals and 
works, dams, power plants and all necessary works incident thereto, 
and to acquire perpetual rights to the use of water from such works; to 
sell and dispose of perpetual rights to the use of water from such works 
to persons and corporations, public and private.

( f )  To list in separate ownership the lands within the district which 
are susceptible of irrigation from district sources and to make an allot
ment of water to all such lunds. which allotment of water shall not ex
ceed the maximum amount of water that the board determines could be 
beneficially used on such lands; to levy assessments as hereinafter 
provided, against the lands within the district to which water is allotted 
on the basis of the value per acre-foot of water allotted to said lands 
within the district; provided, that the board may divide the district into 
units and fix a different value per acre-foot of water in the respective 
units, and in such case, shall assess the lands within each unit upon 
the same basis of value per acrc-foot of water allotted to lands within 
such unit

(g ) To fix rates at which wnter not allotted to lands ns hereinbefore 
provided, shall be sold, leased, or otherwise disposed o f ; provided, how
ever, that rates shall be equitable although not necessarily equal or uni
form, for like classes of service throughout the district.

(h ) To enter into contracts, employ and retain personal services 
and employ laborers; to create, establish and maintain such offices and 
positions as shall be necessary and convenient for the transaction of 
the business of the d istrict; and to elect, appoint and employ such of
ficers, attorneys, agents and employees therefor as shall be found by 
the board to be necessary and convenient.

(i)  To adopt plans and specifications for the works for which the 
district was organized, which plans and specifications may at any time 
be changed or modified by the board. Such plans shall include maps, 
profiles, and such other data and descriptions as may be necessary to 
set forth the location and character of the works, and a copy thereof 
shall be kept in the office of the district and open to public inspection.

( j )  To appropriate and otherwise acquire water and water rights 
within or without the state: to develop, store and transport w ater; to 
subscribe for, purchase und acquire stock in canal companies, water 
companies, and water users' associations; to provide, sell, lease, and 
deliver water for municipal and domestic purposes, irrigation, power, 
milling, manufacturing, mining, metallurgical and any and all other 
beneficial uses and to derive revenue and benefits therefrom; to fix 
Lhe terms and rates therefor; and to make and adopt plans for and to

[57 6 ]
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acquire, construct, operate and maintain dams, reservoirs, canals, con
duits, pipe lines, tunnels, power plants and a ly and all works, facilities, 
improvements and property necessary or convenient therefor, and in 
the doing of all said things to obligate itself and execute and perform 
such obligations according to the tenor thereof; provided, however, 
the sale, leasing and delivery of water for irrigation, and domestic 
purposes as hereinbefore provided shall only be made for use within the 
district.

Nothing in this act provided shall be construed to grant to the dis
trict or board the power to generate, distribute or sell electric energy 
except for the operation of the works and facilities of the district.

(k ) To invest any surplus money in the district treasury, including 
such money as may he in nnv sinking fund established for the purpose 
of providing for the payment of the principal or interest of any con
tract, or bonded, or other indebtedness or for any other purpose, not 
required for the immediate necessities of the district, in its own bonds, 
or in treasury notes or bonds of the United States, or of this state, and 
such investment may be made by direct purchase of any issue of such 
bonds or treasury notes, or part thereof, at the original sale of the same, 
or by the subsequent purchase of such bonds or treasury notes. Any 
bonds or treasury notes thus purchased and held may, from time to 
time, be sold and the proceeds reinvested in bonds or treasury notes 
as above provided. Sales of any bonds or treasury notes thus purchased 
and held shall, from time to time, he made in season so that the proceeds 
may be applied to the purposes for which the money with which the 
bonds or treasury notes were originally purchased were placed in the 
treasury of the district.

The functions and duties authorized by this paragraph shall be per
formed under such rules and regulations as shall be prescribed by the 
board.

( l) To refund bonded indebtedness incurred by the district under 
and pursuant to such rules and regulations as shall be prescribed by the 
board.

(m) To borrow money and incur indebtedness and to issue bond9 
or other evidence of such indebtedness.

(i:) To adopt by-laws not in conflict with the constitution and laws 
of the state for carrying on the business, objects and affairs of the 
board and of the district. (Sec. 13.)

100-11-11. Petition to Organize Suhdislricts—Same as District Peti
tions— Additional Contents.

Subdistricts may be organized upon the petition of the owners of 
real property, within or partly within and partly without the district, 
which petition shall fulfill the same requirements concerning the sub- 
districts as the petition outlined in Section 4 of this act is required 
to fulfill, concerning the organization of the main district and shall be 
tiled with the clerk of the court, and shall be accompanied by a bond as 
provided for in Section 5 of this act. All proceedings relating to the 
organization of such subdistricts shall conform in all things to the 
provision of this act relating to the organization of districts; provided,
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that not more than a majority of the owners of lands, having one-half 
or more of the aggregate assessed value of the lands in the proposed 
subdistrict, shall be required to sign the petition for the erection of 
a subdistrict and not more than twenty-five per cent of the owners 
of lands in the proposed subdistrict shall be required to sign the protest
ing petition against the creation of such subdistrict. Whenever the 
court shall by its order duly entered of record, declare and decree such 
subdistricts to be organized, the clerk of said court shall thereupon give 
notice of such order to the directors of the district who shall thereupon 
act also as directors of the subdistrict. Thereafter, the proceedings 
in reference to the subdistrict shall in all matters conform to the provi
sion of this act except that in the appraisal of benefits for the purpose 
of such subdistricts, in the issuance of bonds, in levying of assessments 
and in all other matters affecting only the subdistricts, the provisions 
of this act shall apply to the subdistrict as though it were an independ
ent district, and it shall not in these things bo amalgamated with the 
main district. The said petition for organization of a subdistrict shall 
also contain a statement of the amount or quantity of water for which 
said subdistrict desires to acquire the perpetual use and the amount 
of money that said subdistrict is willing to pay therefor, and the court 
shall, prior to the entry of its decree organizing any territory into a sub
district obtain the verified consent of the board to furnish such perpet
ual use of water for the purposes therein specified to such subdistricts 
at a price and upon the term mentioned in the petition, then the court 
shall be authorized to enter its decree of organization of such subdis
trict. (Sec. 14.)

100-11-15. District Board May Levy and (!ollecl Taxes and Special 
Assessments-^Classification of Methods.

In addition to the other means of providing revenue for such districts 
as herein provided, the board shall have power and authority to levy 
and collect taxes and special assessments for maintaining and operat
ing such works and paying the obligations and indebtedness of the dis
trict by any one or more of the methods or combinations thereof, classi
fied as follows:

Class A. To levy and collect taxes upon all property within the dis
trict as hereinafter provided.

Class B. To levy and collect assessments for special benefits accru
ing to property within municipalities for which use of water is allotted 
as hereinafter provided.

Class C. To levy and collect assessments for special benefits accruing 
to lands within irrigation districts for which use of water is allotted 
us hereinafter provided.

Class D. To levy and collect assessments for special benefits accru
ing to lands for which use of water is allotted hs hereinafter provided.

(See. 15.)

100-11-16. Id. Board to Fix Rale of Levy Under “Class A"— Maxi
mum Rale— Certify (o County Commissioners.

To levy and collect taxes under class A as heroin provided, the board 
shall, in each year, determine the amount of money necessary to be
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raised by taxation, taking into consideration other sources of revenue 
of the district, and shall fix a rate of levy which when levied upon every 
dollar of assessed valuation of property within the district, and with 
other revenues will raise the amount required by the district, to supply 
funds for paying expenses of organization, for surveys and plans, pay
ing the costs of construction, operating and maintaining the works of 
the district; provided, however, that said rate shall not exceed one-half 
mill on the dollar, prior to the delivery of water from the works, and 
thereafter not to exceed one mill on the dollar, of assessed valuation of 
the property within the district, except in the event of accruing de
faults or deficiencies where an additional levy may be made as provided 
in Section 20 hereof. The board shall, on or before the first day of 
July of each year, certify to the board of county commissioners of 
each county within the district or having a portion of its territory 
within the district, the rate so fixed with directions that at the time and 
in the munner required by law’ for levying of taxes for county purposes, 
such board of county commissioners shall levy such tax upon the as
sessed valuation of all property within the district, in addition to such 
other taxes as may be levied by such board of county commissioners, at 
the rate so fixed and determined. (Sec. 16.)

100-11-17. Id. Board May Sell or Lease Water to Municipalities Upon 
Petition— Fix Rates— Levy and Collection of Special As
sessments Under Class B.

To levy and collect special assessments under class B as herein 
provided, the board shall make an allotment of water to each petition
ing municipality in the district in the manner as hereinafter provided, 
in such quantity as will in the judgment of the board, when added to 
the then present supply of water of such municipality, make an ade
quate supply for such municipality, and shall fix and determine the 
rate or rates per acre-foot, and terms at and upon which such water 
shall be sold, leased or otherwise disposed of, for use by such munici
palities; provided, however, that such rates shall be equitable although 
not necessarily equal or uniform for like'classes of services throughout 
the district. In the event any city, city and county, or town shall desire 
to purchase, lease or otherwise obtain the bencficiul use of wuters of 
the district for domestic or irrigation purposes, the legislative body of 
such municipality shall by ordinance authorize and direct its mayor 
and clerk to petition the board for an allotment of water, upon terms 
prescribed by the board, which petition shall contain inter alia, the fol
lowing;

(1 ) Name of municipality.
(2 ) Quantity of water to be purchased or otherwise acquired.
(8 ) Price per acre-foot to be paid.
(4 ) Whether payments are to be in cash or annuul installments.
(5 ) Agreement by the municipality to make payments for the 

beneficial use of such water together with annual maintenance and op
erating charges and to be bound by the provisions of this act and the 
rules and regulations of the board.

The secretary of the board shall cause notice of the filing of such 
petition to be given and published once each week for two successive



1 0 0 -1 1 -1 8 T itle 100— W a te r and Irrigation [58 0 ]

week*, in a newspaper published in the county in which said munici
pality is situated, which notice shall state the filing of such petition 
and giving notice to all persons interested to appear at the office of the 
board, at a time named in said notice, and show cause, in writing, if any 
they have, why the petition should not be granted. The board at the 
time and pluce mentioned in said notice or at such time or times at 
which the hearing of said petition may adjourn, shall proceed to hear 
the petition and objections thereto, presented, in writing, by any per
son showing cause as aforesaid why said petition should not be granted. 
The failure of any person interested to show cause in writing, as afore
said. shall be deemed and taken as an assent on his part to the granting 
of said petition. The board may at its discretion, accept or reject the 
suid petition, but if it deems it for the best interest of the district that 
said petition be granted, shall enter an order granting the said petition 
and from and after such order the suid municipality shall be deemed 
to have purchased, leased, or otherwise acquired the beneficial use of 
water as set forth in said order. I f  said petition is granted, the board 
shall, in each year, determine the amount of money necessary to be 
raised by taxation from property within such municipality to pay the 
annual installments and a fair proportionate amount of estimated oper
ating and maintenance charges for the next succeeding year, ns pro
vided in the order granting said petition, and prepare a statement show
ing the tax rate to be applied to all property in such municipality, 
which rate shall be the rate fixed by resolution of the board modified 
to the extent necessary to produce from each such municipality only 
the amount of money apportioned thereto in said resolution, less any 
amount paid or undertaken to be paid by such municipality in cash 
or as credited thereto by payments from the general funds of such 
municipality. Upon receipt by the board of county commissioners of 
each county, wherein such municipality is located, of a certified copy 
of such resolution showing the tax rate to be applied to all property 
in each municipality and showing the municipalities and the property 
which is exempt therefrom, if  any, it shall be the duty of the county 
officers to levy and collect suefi tax in addition to such other tax as may 
be levied by such board of county commissioners at the rate so fixed 
and determined. (Sec. 17.)

Cross-references.
W ater supply in municipalities, 15-

7-4 et sen-, 15-8-14 , 15-12-14.

100-11-18. Id. Ilonrd May Sell or Lease W ater to Irrigation Districts 
— Levy and Collection of Special Assessments Under 
Class C.

To levy and collect special assessments upon lands under class C 
as herein provided, the board shall make an allotment of water to each 
of the petitioning irrigation districts within the district in the manner 
as hereinafter provided in such quantity as will in the judgment of 
the board, when added to the present supply of water of such irrigation 
district, make an adequate supply of water fo r  such irrigation district, 
and shall fix and determine the rate or rates per acre-foot and terms at 
and upon which water shall be sold, leased or otherwise disposed of to
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such irrigation district; provided, hoircver, that such rates shall be 
equitable although not necessarily equal or uniform for like classes of 
services throughout the district. In the event any irrigation district 
shall desire to purchase, lease, or otherwise obtain the beneficial use of 
waters of the district, the board of such irrigation district shall by 
resolution authorize and direct its president and secretary to petition 
the board for an allotment of water, upon terms prescribed by the 
board, which petition shall contain, inter alia, the following;

(1) Name of irrigation district.
(2) Quantity of water to be purchased or otherwise acquired.
(3) Price per acre-foot to be paid.
(4) Whether payments are to be made in ensh or annual install

ments.
(5) Agreement by such irrigation district to make payments for 

the beneficial use of such water, together with annual maintenance and 
operating charges, and to be bound by the provision of this act and the 
rules and regulations of the board.

The secretary of the board shall enuse notice of the filing of such 
petition to be given and published, which notice shall state the filing 
of such petition and giving notice to all persons interested to appear at 
the office of the board at a time named in said notice and show cause 
in writing, if  any they have, why the petition should not be granted. 
The board at the time and place mentioned in said notice, or nt such 
time or times at which the hearing of said petition may be adjourned, 
shall proceed to hear the petition and objections thereto, presented, 
in writing, by any person showing cause as aforesaid why said petition 
should not be granted. The failure of any person interested to show 
cause, in writing, as aforesaid, shall be deemed and taken as an assent 
on his part to the granting of said petition. The board may, at its 
discretion, accept or reject the said petition, but if it deems it for the 
best interest of the district that said petition shall be granted, shall 
enter an order to that effect granting the said petition, and from and 
after such order, the irrigation district and or persons therein shall 
be deemed to have purchased, leased, or otherwise acquired the bene
ficial use of water as set forth in said order. I f  said petition is granted, 
the board shall, in each year, determine the amount of money necessary 
to be raised by special assessment on lands within such irrigation dis
trict and shall certify to the county assessor of the county in which the 
lands of such irrigation district are located the amount of the assess
ment, plus a fair proportionate amount of the estimated operating and 
maintenance charges for the next succeeding year on each tract of land 
on or before the first day of July of each year, and such county assessor 
shall extend the amount of such special assessment, plus said operating 
and maintenance charges, on the tax roll ns a special assessment against 
the lands upon which said special assessment is made. If subdistrict 
or subdistricts are organized as herein provided, assessments of special 
benefits shall be made, spread on the tax rolls and collected in the same 
manner as herein provided in the case of irrigation districts.

(Sec. 18.)

CroM-rcfcrenees.
Irrigation d istricts. 100-0.
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100-11-19. Id. Board May Sell or Lease Water to Persons and Pri
vate Corporations on Petition— Levy and Collection of 
Taxes Under Class D.

To levy and collect special assessments upon lands under class 1) as 
herein provided, the board shall make an allotment of water to peti
tioning owners of lands in the district, upon which water can be bene
ficially used in the manner as hereinafter provided, in such amount 
as will, in the judgment of the board, together with the present supply 
of water for irrigation purposes on such lands, make an adequate water 
supply for irrigation of such lands, and shall fix and determine the 
rate or rates per acre-foot and the terms at and upon which water shall 
be held, leused or otherwise disposed of, for use on said lands. In the 
event thnt any person or private corporation shall elect to purchase, 
lease or otherwise obtain the beneficial use of waters of the district 
for irrigation of lands, such person or corporation shall petition the 
board for an allotment of water upon terms prescribed by the board, 
which petition shall contain inter aliu, the following:

(1 ) Name of applicant.
(2 ) Quantity of water to be purchased or otherwise acquired.
(3 ) Description of lands upon which the water will be used and at

tached.
(4 ) Price per acre-foot to be paid.
(5) Whether payments will be made in cash or annua) installments.
(6 ) Agreement that the annual installments and the charges for 

maintenance and operating shall become a tax lien upon the lands for 
which such water is petitioned and allotted and to be bound by the 
provision of this act and the rules and regulations of the board.

The board may, in its discretion, accept or reject the said petition, 
but if it deems it for the best interests of the district that said peti
tion be granted, shall enter an order granting the said petition and from 
and after such order, the said petitioner shall have deemed to have 
agreed to the purchase, lease or other means of acquiring the beneficial 
use of water under the terms set forth in said petition and order. Such 
order shall provide for payment on the basis of rate per acre-foot of 
water allotted to said lands within the district, providing that the 
board may divide the district into units and fix a different rate per 
acre-foot of water in the respective units and provided, further, that 
such rates shall be equitable although not necessarily equal or uniform 
for like classes of services throughout the district.

The secretary of the board shall cause notice of the filing of such 
petition to be given and published, which notice shall state the filing 
of such petition and giving notice to all persons interested to appear 
at the office of the board at a time named in said notice and show cause 
in writing, if any they have, why the petition should not be granted. 
The board at the time and place mentioned in said notice, or at such 
time or times at which the hearing on said petition may be adjourned, 
shall proceed to hear the petition and objections thereto, presented, in 
writing, by any person showing cause as aforesaid, why said petition 
should not be granted. The failure of any person interested to show 
cause, in writing, as aforesaid, shall be deemed and taken as an assent
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on his part to the granting of said petition. The board may, at its 
discretion, accept or reject the said petition, but if it deems it for the 
best interest of the district that said petition shall be granted, shall en
ter an order to that effect granting said petition, and from and after 
tuch order the petitioner or persons interested therein, shall be deemed 
to have purchased, leased or otherwise acquired the beneficial use of 
water as set forth in said order. If such petition is granted, the board 
shall cause a certified copy of the order granting said petition to be re
corded in the county in which said lands are located, and thereafter the 
annual installments and annual operating and maintenance charges shall 
be a perpetual t^x lien upon said lands. The board shall on or before 
the first day of July of each year, certify to the county assessor of 
the county within the district in which such lands are located the 
amount of the annual installments, plus a fair proportionate amount 
of the estimated operating and maintenance charges apportioned to 
said lands for the next succeeding year, and such county assessor shall 
extend the amount so certified on the tax roll us a flat special assess
ment against the lands for which such water is petitioned and allotted.

(Sec. 19.)
A. L. R. notes.

Damages for breach of duty to fur
nish w ater for irrigation purposes, 108 
A. L. R, 1181; right o f owner of land 
within reclamation project in respect of 
which w ater right was allowed on ap

plication pursuant to Reclamation Act 
to perpetual righ t beyond control o f 
federal government fur sufficient umount 
beneficially to irrigate land, US A. L. R. 
1320.

100-11-20. Id. May Levy Additional Taxes and Assessments to Pay 
Deficiencies.

The board in making the annual assessments and levies as herein 
provided, shall take into account the maturing indebtedness for the en
suing year as provided in its contracts and the maturing of bonds and 
interest on all bonds, and deficiencies and defaults of prior years, 
and shall make ample provision for the payment thereof. In case the 
proceeds of such levies and assessments made under the provisions of 
this act, together with other revenues of the district, are not sufficient 
to punctually pay the annual installments on its contracts or bonds, 
and interest thereon, and to pay defaults and deficiencies, then the 
board shall make such additional levies of taxes and assessments as may 
be necessary for such purposes and notwithstanding any limitations by 
contract, order, tax lien, or otherwise, such taxes and assessments shall 
be made and continue until the indebtedness of the district shall be 
fully paid; provided, however, that the amount of such additional levies 
of taxes under class A as herein provided, shall not in any one year 
exceed an amount that would be raised by a levy of one-half mill 
against the assessed value of such property as fixed for general tax 
purposes; provided, that such levies for defaults and deficiencies shall 
not at any time be so made as to impose upon class A as herein provided, 
payments in excess of twenty-five per cent of the anticipated revenue 
from all sources to be raised for the specific purpose of payment of 
existing defaults and deficiencies; and provided further, that in making 
such additional levies or assessments, the board shall take into account
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all sources of revenue and equitably distribute the burden of such de
faults and deficiencies according to the uses and benefits as provided 
in this act. (Sec. 20.)

HHM1-21. Id. To Hear Objections to Assessments— Procedure— Ap
peal to District Court.

Prior to the first day of July of each year in which assessments are 
made, the board shall appoint a time and place or places where it will 
meet within the district for the purpose of hearing objections to assess
ments, and prior notice of such hearing shall be given by publication in 
two issues, a week apart, in some newspaper of general circulation 
published in each county; provided, that if  there is any county in the 
district in which there is no newspaper published, then such notice 
shall be published in an adjoining county. Said notice shall notify 
the owners of property in the district that in the secretary’s office may 
oe found and examined a description of the property so assessed, the 
amount of the assessment thereon fixed by the board, and the time and 
place or places fixed by the board for the hearing of objections to such 
assessments. It shall not be necessary for said notice to contain sepa
rate descriptions of the lots or tracts of real estate, but it shall be suf
ficient if the notice shall contain such descriptions as will inform the 
owner whether or not his real estate is covered by such descriptions, and 
to inform the owner where can be found of record the amount of as
sessments. I f  in the opinion of any person whose property is assessed, 
his property has been assessed too high, or has been erroneously or 
illegally assessed, he may at any time before the date of such hearing, 
file written objections to such assessments, stating the grounds of such 
objections, which statement shall be verified by the affidavit of said 
person or his agent. In such hearing the board shall hear such evidence 
and arguments as may be offered concerning the correctness or legality 
of such assessment and may modify or amend the same. Any owner of 
property desiring to appeal from the findings of the board as to as
sessment shall, within thirty days from the finding of the board, file 
with the clerk of the court a written notice making demand for trial by 
the court. The appellant at the same time shall file a bond with good and 
sufficient security to be approved by the clerk of said court in a sum 
not exceeding two hundred dollars to the effect that if the finding of 
the court be not more favorable to the appellant than the finding of 
the board, the appellant w<U pay the cost of the appeal. The appellant 
shall state definitely from what part of the order the appeal is taken. In 
case more than one appeal is taken, the court may upon its showing 
that the same may be consolidated without injury to the interests of 
any one, consolidate and try the same together.

The court shall not disturb the findings of the board unless the find
ings of the board in any case is manifestly disproportionate to the as
sessments imposed upon other property in the district created under 
this act. The trial shall be to the court and the matter shall take 
precedence before the court and shall be taken up as promptly as may be 
after the appeal is filed. I f  no appeal is taken from the findings of the 
board within the time prescribed in this section, or after the findings of
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the court in case an appeal is taken from the findings of the board, then 
the assessment shall be final and conclusive evidence that said assess
ments have been made in proportion to the benefits conferred upon the 
property in said district by reason of the improvements to be con
structed under the provisions of this act and such assessments shall 
constitute a perpetual lien upon such property so assessed until paid.

(Sec. 21.)

100-11-22. Officials Charged with Duty to Collect Taxes— Taxes Levied 
Create Equal Lien.

It shall be the duty of the officer or body having authority to levy 
taxes within each county, city and county, or town, to levy the taxes and 
special assessments as provided in this act, and it shall be the duty of 
all county, or city and county officials, charged with the duty of col
lecting taxes, to collect such taxes and special assessments in the time, 
form and manner and with like interest and penalties as county or city 
and county taxes are collected and when collected to pay the same to 
the district ordering its levy and collection, and the payment of such 
collections shall be made through the secretary of the district and paid 
into the depository thereof to the credit of the district. All taxes and 
assessments made under this act. together with all interest thereon and 
penalties for default in payment thereof, and all costs in collecting the 
same, shull, until puid, constitute a perpetual lien on a parity with the 
tax lien of general, state, county, city, town or school taxes and no sale 
of such property to enforce any general, state, county, city, town or 
school tax or other liens shall extinguish the perpetual lien of such 
taxes and assessments. (See. 22.)

100-11-23. Tax Sales.
If the taxes and assessments levied are not paid as herein provided, 

then the real property shall be sold at the regular tax sale for the pay
ment of said taxes and assessments, interest and penalties, in the 
manner provided by the statutes of the state of Utah for selling prop
erty for payment of general taxes. I f  there are no bids at said tax 
sale for the property so offered under class A and class B , said property 
shail be struck off to the county, and the county shall account to the dis
trict in the same manner as provided by law for accounting for school, 
town and city taxes. And if there are no bids for the property so of
fered under class C and class D, said property shall be struck off to the 
district and the tax certificate shall be issued in the name of the district 
and the board shall have the same power with reference tc sale of said 
tax certificate, as now vested in county commissioners and county treas
urers when property is struck off to the counties. (Sec. 23.)

100-11-24. Property Exempt from Assessments.
All property of whatever kind and nature owned by the state and by 

towns, cities, school districts, drainage districts, metropolitan water 
districts, irrigation districts, park districts, water districts, or any other 
governmental agency or agencies within the said district, shall be ex
empt from assessment and levy by the board as provided by this act 
for the purposes herein contained. (Sec. 24.)
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100-11-25. Board May Dispose of Water Under Term Contracts.
The board may sell, lease or otherwise dispose of the use of water by 

term contracts or by contracts for the perpetual use of such water to 
persons, mutual ditch companies, water users’ associations and other 
private corporations for irrigation or commercial use as shall be pro
vided by contracts, in writing, authorized and entered into by the board; 
and the board shall require that security be given to secure the pay
ments to be made under such contract or contracts. (Sec. 25.)

100-11-26. Liens to Secure Payment of Annual Installments.
To meet the annual installments as provided in contracts for the use 

of water;
(a) A water users' association may bind itself to levy an annual 

assessment on the use of water and to secure same by liens on land and 
water rights or in such manner as may be provided by law.

(b) A mutual ditch or irrigation company may bind itself by mort
gage upon its irrigation works and system and levy annual assessments 
upon its stockholders; and

(c) Any person or corporation landowner may create a mortgage
lien upon lands or give other security satisfactory to the board; and 
all such contracts shall provide for forfeiture of the use of water for 
non-payment of assessments or installments in the same manner and 
procedure as provided by statute for forfeiture of stock in a mutual 
ditch company. (Sec. 26.)

100—11—27. Board May Create Sinking Fund.
Whenever a contract of indebtedness has been created by the district, 

it  shall be lawful for the board to make the annual levy of taxes and 
special assessments in such amount as will create a surplus of funds 
to meet the annual installments of indebtedness or the payment of 
bonds and interest, and the necessary maintenance and operating 
charges, and the board shall cause such surplus funds to be placed in a 
sinking fund which may be used for the payments of contingencies, 
defaults and delinquencies, and to pay the future annual installments 
of indebtedness on contract or bonds and interest. (Sec. 27.)

100-11-28. Powers of Board in Distribution of Water.
The board shall have the following powers concerning the manage

ment, control, delivery, use and distribution of water by the district, to 
wit:

(1) To make and enforce all reasonable rules and regulations for 
the management, control, delivery, use and distribution of water.

(2) To withhold the delivery of water upon which there are any 
defaults or delinquencies of payment.

(3 ) To provide for and declare forfeitures of rights to the use of 
water upon default or failure to comply with any order, contract or 
agreement for the purchase, lease or use of water and to resell, lease 
or otherwise dispose of water upon which forfeiture has been declared.

(4 ) To allocate and reallocate the use of water to lands within the 
district.



[587] Title 100— W ater and Irrigation 100-11 -30

(5) To provide for and grant the right, upon terms, to transfer 
water from lands to which water has been allocated to other lands 
within the district and to discharge liens from lands to which same 
was theretofore attached and to create liens, as provided in this act, 
upon lands to which the use of such water is transferred. {Sec. 28.)

100-11-20. Change of Boundaries —  Petition for Inclusion of Other 
I jands— Procedure.

The boundaries of any district organized under the provision of this 
act may be changed in the manner herein prescribed, but the change of 
boundaries of the district shall not impair or affect its organization or 
its rights in or to property, or any of its rights or privileges what
soever; nor shall it affect or impair or discharge any contract, obliga
tion, lien or charge for or upon which it might be liable or chargeable 
had such change of boundaries not been made. The owners of lands 
may file with the board a petition, in writing, praying that such lands 
be included in the district. The petition shall describe the tracts or 
body of land owned by the petitioners, and such petition shall be deemed 
to give assent of the petitioners to the inclusion in said district of the 
lumis described in the petition, and such petition must be acknowledged 
in the same manner that conveyances of land are required to be ac
knowledged. The secretary of the board shall cause notice of filing of 
such petition to be given and published in the county in which the lands 
are situated, which notice shall state the filing of such petition, names 
of petitioners, descriptions of lands mentioned and the prayer of said 
petitioners; giving notice to all persons interested to appear at the 
office of the board at the time named in said notice and show cause in 
writing, if any they have, why the petition should not be granted. The 
board shall at the time and place mentioned or at such time or times 
at which the hearing may be adjourned, proceed to hear the petition 
aim all objections thereto, presented, in writing, by any person showing 
cause why said petition should not be granted. The failure of any per
son interested to show cause, in writing, shall be deemed and held and 
taken as an assent on his part to the inclusion of such lands in the dis
trict as prayed for in the petition. I f  the petition is granted, the board 
shall make an order to that-effect and file same with the clerk of the 
court and upon order of the court said lands shall be included in the 
district. (Sec. 29.)

100-11-30. Petition for Exclusion of Lands in District— Procedure— 
Court Order.

The owner or owners in fee of any lands constituting a portion of 
the district may file with the board a petition praying that such lands be 
excluded and taken from said district. Petitions shall describe the 
lands which the petitioners desire to have excluded. Such petition must 
be acknowledged in the same manner and form as required in case of 
a conveyance of land and be accompanied by a deposit of money suf
ficient to pay all costs of the exclusion proceedings. The secretary of 
the board shall cause a notice of filing of such petition to be published 
in the county in which said lands, or the major portion thereof, are
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located. Thu notice .shall statu the filing of such petition, the names 
of petitioners, descriptions of lands mentioned in said petition, and the 
prayer of said petitioners; and it shall notify all persons interested to 
appear at the office of said hoard at the time named in said notice, 
showing cause in writing, if any they have, why said petition should 
not be granted. The board at the time and place mentioned in the 
notice, or at the time or times at which the hearing of said petition 
may be adjourned, shall proceed to hear the petition and all objections 
thereto, presented, in writing, by any person showing cause as afore
said, why the prayer of the petition should not be granted. The filing 
of such petition shall be deemed and taken as an assent by each and 
nil such petitioners to the exclusion from the district of the lands men
tioned in the petition, or any part thereof. The board, if they deem it 
not for the best interests of the district that the lands mentioned in the 
petition, or portion thereof, shall be excluded from the district, shall 
order that said petition be denied; but if they deem it for the best inter
est of the district that the lands mentioned in the district, or some por
tion thereof, be excluded from the district, and if there are no out
standing bonds of the district, then the hoard may order the lands 
mentioned in the petition or some portion thereof, to be excluded from 
the district. Provided, further, that in case contruct has been made 
between the district and the United Slates or any agency thereof, no 
change shall be made in the boundaries of the district unless the Sec
retary of the Interior shall assent thereto in writing and such assent 
be tiled with the board. Upon such assent, any lands excluded from 
the district shall upon order of the court be discharged from all liens 
in favor of the United States under the contract with the United States 
or under bonds deposited with its agents. Upon allowance of such peti
tion, the board shall file a certified copy of the order of the board mak
ing such change with the clerk of the court and upon order of the court 
said lands shall be excluded from the district. (Sec. SO.)

100-11-31. Issuance of Bonds— Form— Maximum Interest Rate— Ex
empt from Taxation.

To pay for construction, operation and maintenance of said works 
and expenses preliminary and incidental thereto, the board is hereby 
authorized to enter into contract with the United States or any agency 
thereof, providing for payment in installments or to issue negotiable 
bonds of the district. I f  bonds are authorized, the same shall bear in
terest at a rate not exceeding six per centum per annum, payable semi
annually, and shall be due and payable not less than ten or more than 
fifty years from their dates. The form, terms and provisions of said 
bonds, provisions for their payment and conditions for their retirement 
and calling, not inconsistent with law, shall be vested and determined 
by the board and they shall be issued as hereinafter provided in pay
ment of the works, equipment, expenses and interest during the period 
of construction. Said bonds shall be executed in the name of and on 
behalf of the district and signed by the president of the board with 
tbe seal of the district affixed thereto and attested by the secretary of 
the board. Said bonds shall be in such denominations as the board
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shall determine and shall be payable to bearer and may be registered 
in the office of the county treasurer of the county wherein the organi
zation of the district has been effected, with the interest coupons pay
able to bearer, which shall bear the facsimile signature of the president 
of the board. Such bonds shall be exempt from all state, county, munici
pal, school and other taxes imposed by any taxing authority of the 
state of Utah and shall not be sold at less than par and accrued interest.

(Sec. 31.)

100-11-32. Id. To Be Submitted to Qualified Taxpaying Electors—  
Election.

Whenever the board incorporated under this net shall by resolution 
adopted by a majority of the said board, determine that the interests 
of said district and the public interest or necessity demand the ac
quisition, construction or completion of any source of water supply, 
waterworks, or other improvements, or facility, or the making of any 
contract with the United States or other persons or corporations, to 
carry out the objects or purposes of said district, wherein the Indebted
ness or obligations shall be created, to satisfy which shall require a 
greater expenditure than the ordinary annual income and revenue of 
the district shall permit, said bourd shall order the submission of the 
proposition of issuing such obligation or bonded or other indebtedness 
for the purposes set forth in said resolution, to such qualified electors 
of the district as shall have paid a tajt on property in the district in the 
year preceding such election, at an election held for that purpose. Any 
election held for the purpose of submitting any proposition or proposi
tions of incurring such obligation or indebtedness may be held sepa
rately, or may he consolidated or held concurrently with any other 
election authorized by law at which such qualified electors of the dis
trict shall be entitled to vote. The declaration of public interest or 
necessity herein required and the provision for the holding of such elec
tion may be included within one and same resolution, which resolution, 
in addition to such declaration of public interest or necessity, shall 
recite the objects and purposes for which the indebtedness is proposed 
to be incurred, the estimated cost of the works or improvements as the 
case may be, the amount of principal of the indebtedness to be incurred 
therefor, and the maximum rate of interest to be paid on such indebted
ness. Such resolution shall also fix the date upon which such election 
shall be held and the manner of holding the same and the method of 
voting for or against the incurring of the proposed indebtedness. Such 
resolution shall also fix the compensation to be paid the officers of the 
election and shall designate the precincts and polling places and shall 
appoint for each polling place, from each precinct from the electors 
thereof, the officers of such election, which officers shall consist of three 
judges, one of whom shall act as clerk, who shall constitute a board 
of election for each polling place. The description of precincts may 
be made by reference to any order or orders of the board of county com
missioners of the county or counties in which the district or any part 
thereof is situated, or by reference to any previous order, or resolution 
of the board or by detailed description of such precincts. Precincts
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established by the boards of the various counties may be consolidated 
for special elections held hereunder. In the event any such election shall 
be called to be held concurrently with any other election or shall be con
solidated therewith, the resolution culling the election hereunder need 
not designate precincts or polling places or the names of officers of 
election, but shall contain reference to the act or order calling such other 
election nnd fixing the precincts and polling places and appointing elec
tion oflicers therefrom. (Sec. 32.)
100-11-33. Resolution to Issue Bonds to Be Published—-Manner.

The resolution provided in Section 32 shall be published once u week 
for two consecutive weeks, the Inst publication of which shall be at least 
ten days prior to the date set for said election, in a newspaper of general 
circulation printed and published within the district, and no other or 
further notice of such election or publication of the names of election 
officers or of the precincts or polling places need be given or made.

(Sec. 33.)
100-11-31. Conducting of Election— Canvass of Returns.

The respective election boftrds shall conduct the election in their 
respective precincts in the manner prescribed by law for the holding 
of general elections, and shall make their returns to the secretary of 
the district. At any regular or special meeting of the board held not 
earlier than five days following the date of such election, the returns 
thereof shall be canvassed and the results thereof declared. In the 
event that any election held hereunder shall be consolidated with any 
primary or general election, the returns thereof shall be made and can
vassed at the time and in the manner provided by law for the canvass 
of the returns of such primary or general election. It shall be the duty 
of such canvassing body or bodies to promptly certify and transmit 
to the board a statement of. the result of the vote upon the proposition 
submitted hereunder. Upon receipt of such certificate, it shall be the 
duty of the board to tabulate and declare the results of the election held 
hereunder. (Sec. 34.)

100-11-35. Majority Authorizes Issuance of Bonds— Resubmission of 
Proposition.

In the event that it shall appear from said returns that a majority 
of said qualified electors of the district who shall have voted on any 
proposition submitted hereunder at such election voted in favor of such 
proposition, the district shall thereupon be authorized to incur such 
indebtedness or obligations, enter into such contract or issue and sell 
such bonds of the district, all for the purpose or purposes and object 
or objects provided for in the proposition submitted hereunder and 
in the resolution therefor, and in the amount so provided and at a rate 
of interest not exceeding the rate of interest recited in such resolution. 
Submission of the proposition of incurring such obligation or bonded 
or other indebtedness at such an election shall not prevent or prohibit 
submission of the same or other propositions at subsequent election or 
elections called for such purpose. (Sec. 35.)
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100-11-36. Board May Petition District Court for Judicial Determina
tion of Its Acts— Powers—Taxes— Contracts.

The board may, in its discretion, at any time file a petition in the court, 
praying a judicial examination and determination of Any power con
ferred hereby or by any amendment hereto or of any tax or assessment 
levied or of any act, proceeding or contract of the district, whether or 
not said contract shall have been executed, including proposed contracts 
for the acquisition, construction, maintenance or operation of works for 
the district. Such petition shall set forth the facts whereon the validity 
of such power, assessment, act, proceeding or contract is founded and 
shall be verified by the president of the board. Notice of the filing of 
said petition shall be given by the clerk of the court, under the seal 
thereof, stating in brief outline the contents of the petition and showing 
where a full copy of any contract or contracts, therein mentioned, may be 
examined. Said notice shall be served by publication at least once a week 
lor five consecutive weeks (five issues) in a newspaper of general circu
lation in the county in which the principal office of the district is located, 
and by posting the same in the office of the district at least thirty days 
prior to the date fixed in said notice for the hearing on said petition. 
Any owner of property in the district or person interested in the con
tract or proposed contract may appear and demur to or answer said 
petition at any time prior to the date fixed for said hearing or within 
such further time as may be allowed by the court; and the petition 
shall ‘be taken as confessed by all persons who fail so to appear. The 
said petition and notice shull be sufficient to give the court jurisdiction 
and, upon hearing, the court shall examine into and determine all 
matters and things affecting the question submitted, shall make such 
findings with reference thereto and render such judgment and decree 
thereon as the case warrants. Costs may be divided or apportioned 
among the contesting parties in the discretion of the trial court. Review 
of the judgment of the court may be had as in other similar cases, except 
that such review must be applied for within thirty days after the time 
of the rendition of such judgment, or within such additional time as 
may be allowed by the court within thirty days. The code of civil pro
cedure shall govern in matters of pleading and practice where not 
otherwise specified herein. The court shall disregard any error, irregu
larity or omission which does not affect the substantial rights of the 
parties. (Sec. 36.)

100-11-37. Due Notice— Jurisdiction of District Court Not Lost for 
Failure to Give.

In any and every case where a notice is provided for in this act, if 
the court finds for any reason that due notice was not given, the court 
shall not thereby lose jurisdiction, and the proceeding in question shall 
not thereby be void or be abated, but the court shall in that case order 
dun notice to be given, and shull continue the hearing until such time 
as notice shalj be properly given, and thereupon shall proceed as though 
notice had been properly given in the first instance. (Sec. 37.)
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100-11-38. Cases Hereunder to Be Heard at Earliest Practicable Mo* 
ment.

All cases in which there may arise a question of the validity of the 
organization of a water conservancy district, or a question of the valid
ity of any proceeding under this act shall be advanced as a matter of 
immediate public interest and concern, and heard at the earliest practi
cable moment. The courts shall be open at all times for the purposes of 
this act. (Sec. 38.)
100-11-39. To Be Liberally Construed.

This act being necessary to secure and preserve the public health, 
safety, convenience and welfare, and for the security of public and pri
vate property, it shall be liberally construed to effect the purposes of 
this act. (Sec. 39.)
100-11—10. Partial Invalidity—Savings Clause.

Should the courts of the slate or of the United States declare any sec
tion. provision, paragraph, clause, sentence, phruse. or part thereof, of 
this act invalid or unconstitutional, or in conflict with any other section, 
provision, paragraph, clause, sentence, phrase, or purl thereof, of this 
act then such decision shall affect only the section, provision, paragraph, 
clause, sentence, phrase, or part thereof, declared to be unconstitutional 
or unauthorized, and shall not affect any other part whatsoever of this 
act. The legislature of the state of Utah hereby declares that it would 
have passed this act and each section, provision, paragraph, clause, sen
tence, or phrase thereof, irrespective of the fact that any one or more 
of the other sections, provisions, paragraphs, clauses, sentences, or 
phrases, or parts thereof, be declared invalid or unconstitutional.

(See. 40.)
100-11-41. Acts in Conflict Declared Nonoperalive as to Thin Act.

All acts or parts of acts conflicting in any way with any of the provi
sions of this act in regard to the improvements or improvement dis
tricts, or regulating or limiting the power of taxation or assessments, or 
otherwise interfering with the accomplishment of the purposes of this 
act according to its terms, are hereby declared nonoperative and non- 
effective S3 to this act as completely as if they did not exist. But all 
such acts and parts of acts shall not in any other way be affected by this 
act. (Sec. 41.)

CHAPTER 12

CONSOLIDATING CERTAIN WATER COMPANIES AND 
CONSERVATION DISTRICTS

L. 1933, ch. 80 ; eff. June 26.

100 -12 -1 . Powers and Duties o f Lund 
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Purpose.
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Irrig atin g  S ta te  Lands—
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Stock.

100-12-1!. Disposition o f  Proceeds. 
100-12-4. S to le Land Board to Vote 

Stock of Consolidated Dis
trict.

100-12-5 . Effective Date.
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L. 1933, eh. 80; eff. June 26.

AN ACT authorizing the state land board to merge and consolidate the 
properties, rights, privileges, und franchises acquired by the state 
through foreclosure of the mortgage of the Carbon Water Company 
to the state of Utah with the properties, rights, privileges, and fran
chises of the Price River Water Conservation District and other 
corporations, associations and individuals owning storage rights in 
the reservoir of the Price River Water Conservation District; to 
exchange such properties for the capital stock of the consolidated 
corporation; to reserve a portion of such stock for the irrigation of 
state lands; to sell or lease the excess stock; to vote the stock of the 
consolidated corporation, and defining the manner in which the pro
ceeds from the sale or lease of said stock shall be applied.

Re it enacted by the Legislature of the State of Utah: 

109-12-1. Powers and Duties of Land Board— Consolidation—Purpose.
The state land board of the state of Utah is hereby authorized to 

merge and consolidate the properties, rights, privileges and franchises 
acquired by the state of Utah through foreclosures of the mortgage of 
the Carbon Water Company to the state of Utah with the properties, 
right, privileges and franchises of the Price River Water Conservation 
District, the Wellington Canal Compuny, Bryner Plantz Ditch, Bryner 
Hansen Ditch. Lyn Ditch, Spring Glen Canal, Oberto Ditch, Marchello 
Ditch, Stowell Canal. Cook Ditch. Price Water Company, Pioneer Ditch 
Number Two, Allred Ditch. Pioneer Ditch Number One, Carbon Water 
Company, Tidwell Canal, Snyder Ditch, being all corporations of a simi
lar nature, and others having or owning storage rights in the reser
voir of the Price River Water Conservation District, situated in Carbon 
and Emery counties, Utah, pursuant to the provisions of chapter 5, 
title 18, Revised Statutes of Utah, 1933, to the end that greater efficiency 
in the preservation and distribution of water and greater economy of 
management may be accomplished, and in order to effect such merger 
and consolidation the state land board is hereby authorized to jo in  in 
the execution of proper articles of merger and consolidation providing 
all of the other constituent parties are duly and regularly authorized to 
join therein; and the state land board is hereby further authorized to 
tuke and accept stock of the consolidated corporation of sufficient 
amount and of proper class in full payment for the properties, rights, 
privileges and franchises transferred and conveyed to such consolidated 
corporation. (Sec. 1.)

199-12-2. Id. To Reserve Stock for Irrigating Stale Lands— Sell or 
Lease Excess Stock.

The state land board shall have power, and it shall be its duty, in the 
event such merger and consolidation is effected, to reserve and hold 
such amount of the capital stock of the consolidated corporation as will 
supply a water right for all lands owned by the state and capable of 
irrigation from the canals, ditches or distribution system of the consoli
dated corporation, and shall have power, and it shall be its duty, to sell 
or lease all excess stock upon such terms as it may deem best to persons
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owning land capable of being irrigated from the canals, ditches or dis
tributing system of the consolidated corporation. (Sec. 2.)

100-12-3. Disposition of Proceeds.
The money derived from the sale or lease of such excess stock shall 

go to the reservoir land grant fund until the principal of the loan 
or loans made to the Carbon Water Company, or its predecessors, the 
interest thereon, and advances made by the state in connection there
with, are fully paid, and thereafter the money derived from the sale or 
lease of said stock go to the state school fund. (Sec. )

100-12-4. State Land Hoard to Vole Slock of Consolidated District.
In the event it is necessary for the consolidated corporation to borrow 

money for consolidation expenses, repairs, improvements and operation, 
and to pay the indebtedness of the Price River Water Conservation 
District or any of the constituent companies, and to pledge or mortgage 
all or any part of the assets and properties of the consolidated corpora
tion as security therefor, the state land board is hereby authorized to 
vote the stock of the state of Utah in favor thereof providing it deems 
the best interests of all the constituent parties will be subserved thereby.

(Sec. 4.)
100-12-5. Effective Date.

This act shall take effect when the Revised Statutes of Utah, 1933, 
become effective. (Sec. 5.)

CHAPTER 13

UTAH LAKE DIKING PROJECT

100-13-1.
15. ch. 109; eft. M ar. 11.
Governor Authorised to

Convey to the United 
S tates Lands or Interests 
in Said Lands in Bed of or 
on M arain of Utah Lake.

100-13-2. Manner of Executing and 
A ttesting Deeds, etc. 

100-13-3 . Description of Land. 
100-13-4 . Purposes for Which Lund Is 

to Be Used.
100-13-5. Effective Date.

L. 1935. ch. 109; eff. Mar. 11.

AN ACT authorizing the governor of the state of Utah to convey or 
grant to the United States of America certain lands or interests in 
said lands in the bed of or on the margin of Utuh Lake.

Be it enacted by the Leginlatnrc of the State of I ’tuh:

100-13-1. Governor Authorized to Convey to the United States Lands 
or Interests in Said Ldnds in Bed of or on Margin of Utah 
Lake.

For the purpose of cooperating with and assisting the United States 
of America in developing the water resources of this state, the gov
ernor of the state of Utah is hereby authorized to grant and convey to
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the United States of America by deed or deeds or other Appropriate 
instrument or instruments such right, title and interest which the state 
of Utah now has or which it may acquire in and to the lands herein 
described, or of any part of the same, and or to grant and convey any 
easement or right of way in, upon or across any such state lands ns may 
be necessary or desirable in connection with the construction by the 
United States of America of any storage reservoir, dike or dikes, and or 
other works for the development and use of water for irrigation and 
other purposes; provided, that the governor shall not make any such 
grants or conveyances until an agreement has been made by the United 
States of America with a water users’ association, and or other entity or 
entities for the construction of any of such works in connection with 
which is desired anv grant or convevnnce provided for in this net.

{Sec. 1.)

100-13-2. Manner of Executing and Attesting Deeds, etc.
All deeds or other instruments herein authorized to be executed shall 

be executed and attested in the manner in which patents to state lands 
are executed and attested. {Sec. 2.)

100-13-3. Description of Land.
The lands subject to this act urc located in Utah county, state of Utah, 

and are described as follows, to wit:
All lands in the bed or on the margin of Utah Luke below elevation 

4491.0' (U. S. Coast and Geodetic Survey Adjusted Datum 1922)
within the following described boundary:

Beginning at the west quarter corner of sec. 19, T. 5 S., R. 1 E..
S. L. B . & M., and running thence three miles east to the east quarter 
corner sec. 21, T . 5 S.. R. 1 E .;  thence one-half mile south to southeast 
corner sec. 21, T. 5 S., R. 1 E . ; thence one and one-half miles east to 
south quarter corner sec. 23, T. 5 S., R. 1 K .; thence one mile south to 
south quarter corner sec. 26, T. 5 S., R. 1 E . : thence two and one-half 
miles east to northeast corner sec. 31, T. 5 S.. R. 2 E . ; thence four miles 
south to southeast corner sec. 18, T. 6 S.. R. 2 E . ; thence one mile east 
to northeast corner sec. 20, T. 6 S., R. 2 E .;  thence one mile south to 
southeast corner sec. 20. T. 6 S.. R. 2 E . ; thence one mile east to north
east corner sec. 28, T. 6 S., R. 2 E . ; thence three miles south to northeast 
corner sec. 9, T. 7 S.. R. 2 E .: thence one mile east to northeast corner 
sec. 10, T. 7 S.. R. 2 E . ; thence one mile south to southeast corner sec. 10,
T. 7 S., R. 2 E . ; thence three miles east to northeast corner sec. 18, T. 
7 S., R. 3 E .;  thence four miles south to southeast corner sec. 31, T. 7
S. , K. 3 E .: thence three and onc-half miles west to south quarter corner 
see. 34, T. 7 S., R. 2 E . ;  thence one-half mile south to center of sec. 3,
T. 8 S.. R. 2 E . ; thence one and one-half miles west to east quarter 
corner sec. 5, T . 8 S., R. 2 E . ; thence one mile south to east quarter 
corner sec. 8, T. 8 S., R. 2 E . ; thence one and onc-half miles west to 
center of sec. 7, T . 8 S., R. 2 E . ; thence one and one-half miles south to 
south quarter corner sec. 18, T. 8 S., R. 2 E . ;  thence four and onc-half 
miles west to northeast corner sec. 20, T. 8 S., R. 1 E .;  thence four 
miles south to southeast corner sec. 5, T. 9 S ., R. 1 E .; thence one mile
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west to southwest corner sec. 5, T . 9 S., R. 1 E . ; thence three miles south 
to southeast corner sec. 19, T. 9 S., R. 1 E . ; thence four and one-half 
miles west to south quarter corner sec. 21, T. 9 S., R. 1 W .; thence 
eleven miles north to north quarter corner sec. 33, T. 7 S., R. 1 W.; 
thence one and one-half miles east to northeast corner sec. 34, T. 7 S.. R. 
1 W .; thence one mile north to northwest corner sec. 26, T . 7 S., R. 1 
W .; thence one-half mile, more or less, east to southwest corner sec. 24. 
T. 7 S., R. 1 W .; thence one mile north to northwest corner sec. 24, T. 7
S. . R. 1 W .; thence one mile, more or less, east to northeast corner sec. 
24, T. 7 S ., R. 1 W .; thence seven miles north to northwest corner sec. 
18, T . 6 S., R. 1 E .; thence one mile west to southwest corner sec. 12,
T. 6 S., R. 1 W ,; thence two miles north to northwest corner sec. 1. T.
6 S.. R. 1 W .; thence one-half mile west to south quarter corner sec. 35, 
T. 5 S., R. 1 W .; thence two and one-half miles north to center sec. 23, 
T. 5 S., R. 1 W .; thence one and one-half miles east to west quarter 
corner sec. 19, T. 5 S., R. 1 E. to the point of beginning. (Sec. 3.)

100-13—1. Purposes for Which Land Is to Be Used.
Said lands to be used by the United States of America as aforesaid in 

connection with the development and use of water for irrigation and 
other purposes in this stnte under the provisions of the act of congress 
known as the Reclamation act, approved June 17, 1902 (32 Stat. 388) 
and/or of the act of congress known as the National Industrial Recov
ery act, approved June 16, 1933, (48 Stat. 195) and acts amendatory 
thereof or supplementary thereto. (Sec. 4.)

100-13-5. Effective Date.
This act shall take effect upon approval.
Approved March 11, 1935. (Sec. 6.)



W ILLS AND SUCCESSION

TITLE 101

Chapter 1. 
Chapter 2. 
Chapter It. 
Chapter 4.

E xecution and Revocation ok Wim a . 
I nterpretation op W ii .i jl  
General P rovisions.
S uccession.

CHAPTER 1

EXECUTION AND REVOCATION OF WILLS

101- 1 1. Who Competent to  Mukc a 
Will— Married Men R e
stricted.

101- 1-2. Effect o f Fraud, Duress or 
Undue Influence.

101- 1-3. M arried Women Competent 
to Make.

101- 1-4. Who May Take Under Will.
101- 1-5. Manner o f Execution and 

Attestation.
101- 1-0. Olographic W ills— Defined—  

Execution— Proof.
101- 1-7. Witnesses to Add Place of 

Residence.
101- 1-R. Conjoint or Mutual W ills— 

Vuliil— Revocation.
101- 1-9. Subsequent Incompetcncy of 

W itness— Effect.
101- 1-10. Deposit of Will with County 

Clerk.
101- 1-11. Conditional Wills —  Denied 

Probate According to

101- 1-12. Gifts to Witness— When 
Void.

101- 1-13. Id. When W itness Entitled 
in E vent o f Intestacy.

101- 1-14. Foreign W ills Valid.
101- 1-15. Repuklication by Codicil.
101- 1-1C. Nuncupative W ills— Defined.
101- 1-17. Id. Requisites to Validity.
101- 1-18. Id. Proof.
101- 1-19. Revocation and Alteration 

of W ritten Wills.
101- 1-20. Cancellation or Destruction 

a t Direction o f Testator.

101- 1- 21 .

101- 1-22.

101-1-2(5.

101-1-27.

101-1-2B.

io i-i-:n .

iu i- i- : t ( i .

101-1-37.

Revocation of W ill Executed 
in Duplicate.

EITect of Subsequent W ill on 
Prior Will.

Revocation of Second Does 
Not Revive F irst,

EITect of M arriage and Is 
sue A fter Making Will.

E ffect of Marriage, i f  Wife 
Survives.

Contract to Sell Property 
Theretofore Disposed of 
by Will.

Charge or Encum brance on 
Property Theretofore Dis
posed of by Will.

Change o f In terest in Prop
erty  Theretofore Disposed 
o f  by Will.

Id. When a Revocation.
Revocation Revokes Codicils.
Child Born A fter the Mak

ing of a  Will.
Failure to Provide for 

Child or Child's Issue.
Id. Share of E state— How 

Assigned to Them.
Id. Effect o f Advancements 

Made.
Death o f Beneficiary Before 

Testator—I f  a Relative, 
Descendants Take.

Devise Conveys All o f  Tes
tator’s Interest.

After-Acquired Property 
Passes by Will.

101-1-1. Who Competent to Make a Will— Married Men Restricted.
Every person over the age of eighteen years of sound mind may by 

last will dispose of all his estate, real and personal, and such estate not 
[597]
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diaposed of by will is succeeded to as provided in chapter 4 of thi9 title, 
being chargeable in both cases with the payment of all the decedent’s 
debts as provided by law; provided, that a married man shall not devise 
away from his wife more than two-thirds in value of his legal or equi
table estates in real property without her consent in writing.

(C. L . 17, § 6311.)

H istory.
This section down to the proviso is 

practicully identical with 2 Comp. Laws 
1888, $ 2 6 4 7 ; the proviso was added 
luter. K. S. 1808, §27 8 1 ; Comp. Laws 
1007, $2781 . The section is also more 
or less identical with Comp. Law s 1870, 
§ 685. I t  is also much like C alifornia 
Probute Code (1941) $20 .

Comparable provisions.
Cal. Probate Code, $ 20 ( “E very  per

son of Bound mind, over the age of 
eighteen years, may dispose of h is or her 
separate property, real and personal, by 
will.” )

Iduho Code, $ 14-801, Mont. Rev. 
Codes, $ 6974 (substantially identical, 
except as to the proviso).

Iowa Code 1939, $11846 (any  person 
o f full age and sound mind may dispose 
by will of a ll his property, subject to 
rights o f homestead and exemption cre
ated by law, and the distributive share 
in his estate given hy law to surviving 
spouse, except sufficient to pay his debts 
and expenses of adm inistration). 

Cross-references.
M arried women may make will and 

tube hy will, Const. A rt. X X II ,  § 2, 
4 0 -2 -1 , 101—1—3 ; wife’s inchoate in ter
est, 1 0 1 -4 -3 ; relinquishment o f  inchoate 
interest, when insane, 102-14-22  et seq.; 
property aubjcct to payment o f debts, 
101—1 -2 , 101 -3 -3 , 101-4-2 , 101 -4 -6 ;
property not subject to payment of gen
eral debts, 101-4-6 , 102 -8 -2 ; statute of 
frauds as not applicable, 3 3 - 6 -2 ; dower 
and curtesy aholished, 101-4—9 ;  will as 
including codicil, 88 -2 -12 , aubd. (12 ).

1. Constitutionality.
Privilege to dispose of one's property 

hy will depends upon positive law, and 
is within legislative control. In  re 
Mower's E sta te , 93 U. 390, 73 P.2d 967. 
The privilege is not a natural right but 
depends on positive law, and is within 
control of law-making power. In re 
L ittle. 22 U . 204, Cl P . 899. (B artch, 
C. J . ,  dissenting.)

T h is  right to make a will must not be 
invaded or abrogated by the cou rts ; only 
(he legislature may do that. Anderson 
v. Anderson, 43 U. 26, 39, 134 P, 663. 2

2. Testam entary capacity.
1  — origin.

Right to dispose o f property by will 
is governed and controlled entirely by

statute, and such statutes are manda
tory, and unless strictly  complied with, 
instrument, as will, is void. In  re W ol
cott's E state, 64 U. 166, 180 P . 169, 4  A. 
L . K. 727, cited with approval ir. In  re 
Love's E state, 76 U. 342, 347, 286 P. 290.

4. —  in general.
Any person not only has legal right to 

muke will, but he has likewise the right 
to make as many different ones as he 
chooses, and to make them in accordance 
with dictates o f his own conscience and 
judgment. In re Young’s E sta te , 33 U. 
382, 94 P . 731, 17 L. R. A. (N . S .)  108, 
126 Am. St. Rep. 843, 14 Ann. C ss. 690,

Eccentricities and idiosyncrasies, how
ever gross, do not constitute insanity, 
and cannot incapacitate one otherwise 
sound from making a valid will. Ac
cordingly, protestant must do more than 
show th at testator was untidy in his 
personal habits and dreaa a t  home, and 
th at he had a m iserly disposition and 
an entire lack of affection fo r  his off
spring, to establish th at testator was 
of unsound mind. In re Hanson's W ill, 
50 U. 207, 1C7 P. 266.

That testator, of foreign birth, inured 
to hurdship and scant means of living, 
did not measure up to ideals of Am eri
can life, should not m itigate against his 
right to dispose of hiR property by will. 
In re Hansen's Will, 52 U. 564, 177 P. 
082.

In will contest on ground of luck of 
testam entary capacity, the teat is 
whether testator had testam entary 
capacity a t time the alleged will was 
made, and the inquiry should be limited 
to a period of time not too remote from 
that event. In  re Hanson’s Will, 50 U. 
207, 167 P. 266.

5. Insane persons.
Of course, an insane person is incom

petent to make a will. In re  Frandsen's 
Will, 60 U. 166, 164, 167 P. 302.

6. Old age.
No general rule can lie laid down as 

to whether the infirmities o f old age in
capacitate the testator. In  re Sw an’s 
Estate. 61 U. 410, 170 P. 452, and au
thorities cited.

7. Disherison.
Testator, i f  o f sound and disposing 

mind and memory, had r igh t to dispose 
of property as he saw fit and could dis
inherit his sister i f  he so desired. In  re
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Bryim'B E state . 82 U. 390, 25 P.2d 602. 
He may cut off his children with a $1.00 
bequest. In rc Ford 's E state, 70 U. 
460, 2G1 P . 15.

8. Lim itations on teatamentary capac
ity o f married men.

Husband has nbsnlute power to dispose 
of his real and personal property by 
will, except that he cannot legally devise 
away from his w ife more than two- 
th irds of his legal and equitable estate 
in real property. In re Little, 22 U. 
204, Cl P. 8!>9. (B artch , C .J., dissent
ing.)

9. Issues, proof and variance.
Objections to admission of will to pro

bate. including allegation th at a t time 
will was made mind of testatrix  was 
benumbed by narcotics and sedatives and 
she could only follow suggestions of 
others, was sufficient to raise issue of 
nientul competency o f testutrix. In  re 
McCoy’s E state . 91 U. 212, 63 P.2d C20.

10. Evidence.
11. — presumptions.

The law of this state is not satisfied 
with mere presumption of sanity, but 
requires affirmative proof o f fact. In  re 
Sw an’s E state, 51 U. 410, 170 P. 452.

12. — burden o f proof.
Hurdcn of proof is on contestant to 

show mental incapacity and undue in
fluence, and the proponent o f will can 
m eet this by proof o f a negative; that 
is, th at he did not procure the execution 
o f the will by undue influence, and that 
testator was not mentally incapable. In 
re Bryan's E state, 82 U. 390. 25 P.2d 
602.

13. — expert and opinion evidence.
The opinions of witnesses as to men-

lul incoinpctency of testator, of neces
sity , must be founded on and be 
deducible from facts  which, in law , if 
true, would in some manner ju stify  con
clusion of witness as  to incompetency. 
In rc Hnnsen’s W ill. 62 U. 554, 177 P. 
982.

Opinions of lay witnesses concerning 
the testam entary capacity of the tes ta 
to r, and upon the issue of undue 
influence, while admissible, should be 
based upon facts relevant to the issue, 
and upon occurrences reasonably con
temporaneous, and not too remote in 
point of tim e, for issue is whether 
testator had capacity when will was 
made. In  re Hanson's Will, 60 U. 207, 
167 P. 266. And see In re Swan’s E s
tate . 61 U. 410, 170 P . 462.

Opinions of lay witnesses upon ques
tions of insanity and undue influence 
should not be permitted unless Buch 
witnesses possess personal knowledge 
respecting the facts upon which their

opinions are based. In re Hanson’s  Will, 
50 U. 207, 167 P. 266.

In will contest opinions of la y  wit
nesses as to mental condition cannot be 
given unless one offering opinion has 
hod personal acquaintanceship w ith tes
ta to r and unless witness details under
lying facts  upon which h is opinion is 
based. In re Hanson’s E state, 87 U. 
580, 52 P.2d 1103.

T ria l court, in will contest, had duty 
to weigh and give efTect to  opinions of 
witnesses qr to whether testa trix  was 
m entally competent to make will a t 
tim e will was made. In re  McCoy's E s
tate , 91 U. 212, 63 P.2d 620.

In will contest, admission of opinion 
of slepgranddaughter relative to testa
tr ix ' mental capacity w as not error, 
where she had observed te s ta tr ix ’ con
dition on four occasions, before and 
shortly a fter  will's execution, on day 
will was made. In re McC'ov's Estate, 
91 U. 212, 03 P.2d 020.

Where contract to muke testam entary 
disposition of property is clear, definite, 
and free from doubt, such contract will 
be enforced. Van Nntta v. Hcywood, 
67 U. 37C, 196 P . 192.

As respects whether senile dementia 
had deprived 83-ycar-ol<! testator of 
testumentary capacity, testimony of 
nonexperts, such as subscribing w it
nesses. was entitled to sume weight as 
th at o f medical experts. In re Sw an’B 
E state , 51 U. 410, 170 P . 462. (M c
C arty, J . ,  dissenting.)

14. — weight and sufficiency.
Personal habits, general behavior, 

eccentricities, age, physical infirm ities, 
attitude of testator towards children, 
und fact th at he failed substantially to 
recognize them by way o f  bequests un
der will, held proper subjects for 
investigation in testing mental capacity 
of testator. In re Hansen’s W ill, 62 U. 
564, 177 P. 982.

Evidence that testator was 83 years 
o f  age, had for a number of years suf
fered with hardening of arteries and 
with some disease of kidneys, and by 
reason o f th at fact his physical health 
had for long time been railing and his 
mind was more or less affected, and at 
times he bad spells of unconsciousness 
lusting several hours nt n time, was in
sufficient to support finding against 
testam entary capacity where subscribing 
witnesses testified that testator was in 
sound mind and in his normal state  of 
mental condition when will was executed. 
In re Sw an's E state. 61 U . 410, 170 P. 
452. (M cCarty, J . ,  dissenting.)

In will contest wherein proponent 
was deceased’s second w ife and contest
an ts were an adopted child and son by 
deceased with his first w ife  from  whom 
he had been divorced, evidence o f  sexual 
relations of a  perverted naturo with
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proponent before and a fter m arriage 
waa insufficient on issues o f undue in* 
tlucnce and lack of testam entary capac
ity to sustain verdict of ju ry  that will 
was not th a t of deceased. In re Ford's 
E state, 70 U . 460, 201 P. 16.

While undue influence may be estab
lished by inferences and circum stances, 
it cannot rest upon mere suspicion. In 
re Hanson’s Will, 60 U. 207, 167 P. 266.

Evidence held insufficient to  Bupport 
finding th a t testator, who failed sub
stantially to recognize children by way 
of bequests under will, did not have 
testam entary capacity. In re  Hansen's 
Will, 52 U. 664, 177 P. 982.

In will contest, testimony ns to in
herent brain weakness is admissible 
although observed yvurs before making 
of will, but infirmities coming from old 
age must be observed in fa ir  proximity 
to date o f execution o f will. In re Han
son's E state, 97 U. 680, 62 P.2d 1103.

13. Appeal and review.
Where a finding as to insanity of 

testator, and the exercise o f undue in
fluence. are not supported by the evi
dence, the supreme court will reverse. 
In re Hanson's Will, 60 U. 207, 167 P. 
260.

Where finding by tria l court that 
testator had testam entary capacity was 
sustained by substantial evidence, it 
would not be disturbed by reviewing 
court. In re Swan's E state , 61 L\ 410, 
170 P. 462.

Decisions from other jurisdictions.
—  California.

On appeal from an order admitting 
will to probate, the mental condition of 
the testatrix  a t  the time the will waa 
executed was the question to be deter
mined, and evidence as to her mental 
condition before or a fter  that date was 
im portant only as it  threw  light upon 
her mental condition a t  th at tim e. In 
re De Craaf'B Estate, 34 Cal. App. 2d 
120, 93 P.2d 199.

A will is a solemn instrument and is 
recognized as such by those desiring to 
make testamentary disposition of their 
property; and it was unreasonable to 
suppose, in case a t  bar , th at testatrix 
permitted a bank's trust officer to make 
interlineations, changes, and cancella
tions upon her will, holographic in form, 
and a t  the same time expected the docu
ment to retain its character as  a valid 
testam entary disposition of her prop
erty. In re Towle's E state. 14 Cnl. 2d 
261. 93 P,2d 665, 124 A . L. R. 024.

The language of section 20 o f  the Pro
bate Code should be borne in mind, to 
the effect th a t every person o f  sound 
mind over the age o f  18 years may 
dispose of his separate property by will;

the property o f the testator ib his to dis
pose of as ne wills, and he is not called 
upon to consult or satisfy  the wishes or 
views of juries or courts. In  re Garvey's 
Estate, 38 Cul. App. 2d 449, 101 P.2d 661.

A testator may incorporate an extrin
sic document into h is will, provided the 
document is in existence a t  the time and 
provided, further, th a t the reference to 
it  in the will clearly identifies it, or ren
ders it  capable of identification by 
extrinsic proof; an attem pt to incor-

Krate a future document is ineffectual, 
cause a testator cannot be permitted 

to creute for him self the power to  dis
pose of his property without complying 
wilh the form alities required in making 
a will. Simon v. Gruvson, 16 Cal. 2d 
631, 102 P,2d 1081.

— Idaho.
In deciding whether a letter, in case 

a t bar, was written by deceased with 
testamentary intent, the court cited, 
inter ulia, as being helpful and instruc
tive in determining the intent o f the 
deceased in w riting the letter, the case 
of Nichols v. Em ery, 100 Cal. 323, 41 
P. 1080, 60 Am. St. Rep. 43, wherein 
the supreme court of C alifornia said: 
“I t  is undoubtedly the general rule 
enunciated by the leading case of 
Hiibcrghnm v, Vincent, 2 Ves. J r .  231, 
and oft repeated, that the true test of 
the character o f an instrum ent is not 
the testator’s realization th at it  is a 
will, but his intention to create a revo
cable disposition of his property, to 
accrue and take effect only upon his 
death, and passing no present interest. 
The essential characteristic o f an in
strument testam entary in its nature is 
th at it operates only upon, and by rea
son of, tne death o f the m aker, lip  to 
th at time it is ambulatory. By its 
execution the maker has psrted with no 
rights, and divested himself o f no modi
cum of his esta te ; and, per contra, no 
rights have accrued to, and no estate 
hus vested in, any other person. The 
death of the maker establishes for the 
first lime the character nf the instru
ment. I t  ut once ceases to he ambula
tory. It acquires a fixed status, and 
operates as  a conveyance of title. Us 
admission to probate, is merely a judicial 
declaration o f  th at status. ” In re 
Hengy's E state , 63 Idaho 515, 20 P.2d 
178.

The law of the place where the prop
erty is situated governs as to the 
validity o f a devise o f real property. 
Lynch v. Miller, 64 Iowa 616, 6 N. W. 
740; Ware v. Wisner, 4 McCrary (U . S.) 
66 .

It is competent for a testator to make 
a bequest to a person or institution to
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be chosen or named by a trustee or 
executor. Quinn v. Shields, 62 Iowa 120, 
17 N. W. 437, 49 Am. Rep. 141.

The characteristic distinction between 
a will and a trust is th at while the for
mer becomes operative only a t  the death 
of the testator, a trust passes an inter
est to the trustee and beneficiary 
instantly  upon the execution und deliv
ery o f  the w riting by which it is created. 
l«ewis v, Curnutt, 130 Iowa 423, 100 
N. W. 914.

Fo r  the purpose of carrying out the 
testator's intent, a will is to la? construed 
more liberally than a deed. W estcott v. 
Meeker, 144 Iowa 311. 122 N. W. 9G4, 
29 L. R. A. (N. S.) 947.

Although a will is not a contract, yet 
the term s and benefits of a  will may be 
the subject o f contract. Baker v. 
S y fr itt, 147 Iowa 49, 125 N. W. 098.

Notwithstanding the general rule that 
a will is ambulatory in character and 
speaks only from the testator’s death, 
he may make it speak from some other

teriod or date. Baker v. Hibbs, 167 
owa 174, 149 N. W . 86.

Equity will not undertake to make a 
new will for the testator by reformation. 
B ring  ▼. Swarm, 176 Iowa 153, 167 
N. W . 734.

I f  a will lie unconditional upon its 
fin e , it cannot tie adjudged to be condi
tional nor contingent upon the strength 
o f purol testimony. In re  W ill of 
Tinsley, 187 Iowa 23, 174 N. W . 4, 11 
A. L . R. 820.

The essence of a  testam entary dispo
sition of property is th at i t  be merely 
a dcclarntion of the testator’s intention 
as to  what shall take place a fter  his 
death. Eaton v. Blood, 201 Iowa 834, 
208 N. W. 508. 44 A. 1.. R. 1616.

The lest o f whether an instrument 
is a  will is the intention o f the m aker at 
the time of its execution; whether the 
intention was to pass property only 
a fte r  death or to pass it by tne particu
la r  instrument. In re E sta te  o f White, 
209 Iowa 1210, 229 N. W . 705.

A will may by reference incorporate 
another paper into it, if  such paper is 
in existence a t time will is executed. In 
re E state of Cameron, 215 Iowa 63, 241 
N. W. 468.

Under proper lim itations, a testator 
lias a right to dispose of his property in 
the manner deemed best to him, and, as 
trustor, can determine the management 
of the estate. In re Will o f Lawson, 215 
Iowa 752, 244 N. W. 739, 88 A. L . R. 316.

Advanced age is not, in itse lf, evidence 
of unsoundness of mind, nor do old age 
and failure of memory necessarily de
prive one of testam entary capacity , for 
to constitute senile dementia in such legal 
sense as to  deprive one o f  testam entary 
capacity there must be such fa ilu re  of 
mind as to deprive one o f intelligent ac

tion. Doyles v. Cora, 230 Iowa 1057, 3(K 
N. W. 281.

General rule is that testator hot 
right to  dispose of his estate as he de
sires. Roorda v. Roorda, 230 Iowa 1103 
300 N. W. 294.

Ability to tran sact some business it 
not essential to testam entary capacity 
In re E state of Grange, —  Iowa — , 2 
N. W. 2d 035.
—  Montana.

All that is required by section 0074 it 
that n person have testam entary capac
ity at the time of the execution o f  the 
will; it is u question, not whether a tes
tator is sane or insane, but rathet 
whether or not he is mentally compe
tent. In re Cissel's E sta te , 104 Mont 
306, 00 P.2d 779.

A person may make a valid controcl 
to dispose of his property by will. Erwin 
v. Mark, 106 Mont. 301, 73 P.2d 637, 11! 
A. L. R. 1004.
A. L. K. notes.
Admissibility and credibility of testi

mony of subscribing witness tend
ing to impeach execution o f will oi 
testam entary capacity o f testBtor, 79 
A. L. R. 394.

Admissibility und weight on issue of 
mental capacity or undue influence 
in respect o f will or conveyance, ol 
instruments previously executed by 
person in question, 82 A. L . R, 963 

Admissibility of evidence of reputation 
on issue of mental condition, or tes
tam entary or contractual incapacity 
or capacity, 106 A. L . R. 1443. 

Admissibility of evidence on question ol 
testam entary capacity or undue in
fluence in a w ill contest as affectec 
by remoteness, relative to the tini« 
when the will was executed, of th< 
facts or events to which the evidence 
relates, 124 A. L. R. 433. 

Admissibility of evidence other thar 
testimony of subscribing witnesses tc 
prove due execution o f  will, o r  testa
m entary capacity, 63 A. L. R. 1196 

Blind persons, w ills of, 37 A. L . R. 603. 
Codicil as affecting application o f  statu

tory provision to w ill, or previous 
codicil not otherw ise subject, or a? 
obviating objections to lack o f  testa
mentary capacity, undue influence 
or defective execution otherwise 
fata l to will, 87 A. L . R. 830. 

Decedent's agreement to  devise, lie- 
queath, or leave property as com
pensation for services, 100 A . L. R. 
742.

Devise or bequest for upkeep o f ceme
tery lot as violation o f rule against 
perpetuities, 14 A. L . R. 118.

Devise or bequest to country or political 
division without specification of par
ticular purpose as a  charitable de
vise or Dequest, 82 A . L . R. 476.
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Divorce as affecting will previously ex
ecuted by husbund or wife, 42 A. L. 
R. 1289.

Effect o f reference in will to conveyance, 
110 A, L . R. 261.

Epilepsy as affecting testam entary ca
pacity, 16 A. L. R. 1418.

May ports o f  will be upheld notwith
standing failure of other parts for 
lack of testam entary capacity or un
due influence, G9 A. L. R. 1129.

Necessity of affirmative evidence of tes
tam entary capacity to make prime 
facie case in will contest, 110 A. L.
K. 676.

Opinion of attesting witness as to  mental 
condition of testator, necessity of 
laying foundation for, 93 A. L. R. 
1049.

Relative weight o f  testimony of attest
ing witnesses in support o f mental 
competency o f testator, 123 A. L. 
R. 88.

Remedies fo r  breach o f decedent's agree
ment to  devise, bequeath, or leave 
property as compensation for serv
ices. 69 A. L. R . 14.

Right to accept one devise or bequest un
der will and renounce another, 01 A.
L. R. 667,

Testam entary capacity as affected by use 
o f intoxicating liquor or drugs, 67 
A. L. R . 867.

Validity, construction and effect o f pro
visions of will to effect th at legacy 
or devise is made in consideration 
of, or in contemplation of services 
to be rendered a fter  testator's death, 
in carrying on testator's business or 
in adm inistering or caring for es
tate, 116 A. L . R. 361.

Vulidity o f bequest or trust for caro  of 
specified animal, 31 A. L. R. 43(1.

Validity of devise nr bequest for pur
chase or care of burial lo t or monu
ment as affected by objection that 
amount is excessive, 66 A. L . R. 
1303.

Vulidity o f  provision in will vesting dis
cretion in executor or third person 
us to objects o f testator’s bounty, 45 
A. L. R. 1440.

Validity o f  testam entary trust to  pro
mote women's rights, 28 A. L . R. 
720.

Vulidity o f will us affected by fa c t  that 
testatrix  and beneficiaries a re  in
mates of house of prostitution, 10 A. 
L. H. 467.

Variance between pleading and proof in 
suit for specific performance o f  orol 
agreement o f decedent to leave prop
erty at death, 130 A. I .. K. 231.

W ill o f blind person, 37 A. L, R. 603.

101-1-2. Effect of Fraud, Duress or Undue Influence.
A will, or part of a will, procured to be made by duress, menace, fraud 

or undue influence may be denied probAte; and a revocation procured by 
the same means may be declared void. (C. L. 17, § 6312.)
History.

This section is identical with 2 Comp. 
Laws 1888, $ 2 6 4 8 ; R . S . 1898, § 2732; 
Comp. Laws 1907, $ 2732. This section 
is also identical with California Probate 
Code (1941) §22 .

Comparable provisions.
Cal. Probate Code, § 2 2  (identical).
Mont. Rev. Codes, § 6970 (substan

tially identical). 1

1. Undue influence.
The C alifornia rule as to what con

stitutes undue influence sufficient to 
avoid a will has been adopted in this 
state. I t  should alw ays be remembered, 
however, that no hard and fa s t rule can 
be laid down which will control every 
case. E ach  case muBt, to a very large 
extent, be determined upon its own facts 
and circum stances. Anderson v. Ander
son, 43 U. 26, 134 P. 663, and cases 
cited.

Undue influence, in order to avoid will, 
must be such as to destroy free agency 
of testator a t time instrument is made

(M iller v. Livingstone, 31 U. 416, 88 P. 
338. followed in Anderson v. Anderson, 
43 U. 26. 37. 134 P. 663) and impel him 
to do what he would not hove done had 
he been free from the control o f such 
influence (In  re Bryan's E state . 82 U. 
390, 26 P.2d 6 0 2 ), but physical coercion 
and restraint are  unnecessary to con
stitute undue influence. Anderson v. 
Anderson. 43 U. 26, 37. 134 P. 663.

In uction by testator’s  children by first 
wife to revoke will on ground of undue 
influence exercised by second wife to 
persuade testator to disinherit them, in
struction th a t undue influence is thut 
degree of importunity which deprives 
testator of his free agency, so that in
strument executed under its operation is 
not his free and unconstrained act, held 
proper. M iller v. Livingston, 30 U. 228, 
102 P. 996.

In action by testator’s children by first 
wife to revoke will on ground of undue 
influence exercised by second w ife to per
suade testator to disinherit them, court 
properly refused to instruct ju ry  thut 
any degree o f influence over another ac
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quired by kindness and affection can 
never constitute undue influence within 
meaning o f law, Miller v. Livingston, 
36 U. 228, 102 P. 096.

2. Kvidenee.
•1. — competency, admissibility and rele

vancy.
Since it is not usually possible in will 

contests to produce direct evidence of 
statements and conduct which one ac
cused of undue influence has used on de
cedent, usuul way is to give surrounding 
circumstances from which deductions can 
lx.- mitde. In  re Hanson's E state , 87 U. 
580. 52 P.2d 110.7.

In action by testator's children by first 
wife to revoke will on ground of undue 
influence exercised by second wife to 
persuade testator to disinherit them, 
evidence thut testator always manifested 
the greatest affection for his children, 
und that his demeanor toward them was 
affectionate, held admissible. Miller v. 
Livingston, 76 U. 228, 102 P . 990.

1. — presumptions.
Undue influence must be proved; it 

will not be presumed from mere interest 
or opportunity. In re Bryan 's E state. 82 
U. 790, 26 P.2d 002.

Opportunity to exercise influence, un
less combined with circum stances tending 
to show its exercise, affords no presump
tion that it  was in fa c t exercised. In 
re Bryan's E state, 82 U. 790, 26 P.2d
002.

I f  there is evidence th a t beneficiary 
of will was in confidential relationship 
with testator, and was setive in prepara
tion of will, there arises from  proof of 
such ucts and relationship a suspicion 
which amounts to a  presumption, but it 
may be overcome by evidence th at will 
was free uct of testator. In re Bryan's 
Estate, 02 U . 790. 26 P.2d 602. 5 6

5. —  burden of proof.
Burden o f  proof is on contestant to 

show mental incapacity and undue in
fluence, und the proponent o f will can 
meet this by proof o f a  negative; th at is. 
thnt he did not procure the execution of 
the will by undue influence, and that 
testator was not m entally incapable. In 
rc Bryan’s E state, 82 U. 390, 26 P.2d 
602.

6. — weight and sufficiency.
The general rules of evidence apply to 

the quantum of proof to show undue in
fluence. Anderson v. Anderson, 43 U. 
26. 174 P. 667.

in action to revoke will on ground of 
undue influence, evidence which tended 
to show continuous effort on part o f  tes
tator's second wife to create in his mind 
n feeling of disregard for his children by

form er w ife, and th a t she procured mak
ing of will in llrst instance against his 
wishes, and thereafter, by aame means, 
prevented revocation o f it, held not open 
to objection on ground of remoteness. 
M iller v. Livingstone, 31 U. 416, 88 P. 
778.

W ill drawn at request and direction 
of sole beneficiary, who was active in pro
curing and superintending its execution, 
is not looked on with favor, and court 
will cautiously and carefully examine 
into circum stances which were attend
an t upon th eir execution, and will scon 
with scrutinizing eye evidence offered to 
procure their probate, and such circum 
stances m ay, in some instances, be suffi
cien t to exclude proposed will, unless 
court is satisfied th at paper propounded 
is true will o f deceased, m iller v. Living
stone, 31 U. 416, 88 P. 338.

In will contest wherein proponent was 
deceased's second w ife and contestants 
were an adopted child and son by de
ceased with his first wife from  whom he 
had been divorced, evidence of sexual 
relations o f  a  perverted nature with pro
ponent before and a fter m arriage was 
insufficient on issues of undue influence 
and lack o f testam entary capacity to 
sustuin verdict o f ju r y  th at will was not 
thnt of deceased. In re Ford's Estate, 
70 U. 466, 201 P. 16.

Where contestant proved th at priest 
visited testator in hospital and called 
attorney who drew will in which priest 
wus made executor and property was 
given to Catholic school, there w as in
sufficient evidence of undue influence so 
th a t trial court properly granted motion 
for nonsuit. In  re Bryan's E state , 82 U. 
390, 26 P.2d 002.

Evidence in will contest held to sup
port findings of undue influence. In re 
Hanson’s E state , 87 U. 680, 62 P.2d 1103.

A. L. R. notes.
Admissibility and weight on issue of 

mental capacity or undue influ
ence, in respect of will or convey
ance, o f  instruments previously exe
cuted by person in question, 82 A. 
L. R. 963.

Admissibility o f declarations of testator 
on issue o f undue influence, 79 A. L.
K. 1447.

Admissibility o f evidence on question of 
testam entary capacity or undue in
fluence in a will contest as affected 
by remoteness, relative tq the time 
when the will was executed, o f  the 
facte or events to which th e evi
dence relates, 124 A. L . R. 433. 

Codicil as affecting application of statu
tory provision to grill, or previous 
codicil not otherwise subject, or as 
obviating objections to lock o f  testa
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mentary capacity, undue influence, 
or defective execution otherwise 
fa ta l to will, 87 A. L. R . 83G.

Executor or trustee named in will as 
beneficiary within rule that activity 
of beneficiary in preparation of will 
raises presumption of undue influ
ence, 03 A. L. R . 948.

Fruud as distinguished from  undue in
fluence as ground for contesting will, 
92 A. L. R. 790.

May parts of will be upheld notwith
standing failure of other parts for 
lack o f testam entary capacity or un
due influence, 69 A. L . R. 1129.

Presumption and burden of proof as to 
undue influence on testator, G(1 A. 
I,. R. 228.

Undue influence by third person in which 
immediate benefleiary did not par
ticipate, U0 A . L. R . GUI.

101—1—3. Married Women Competent to Make.
A married woman may dispose of all her estute by will without the 

consent of her husband, and may alter or revoke her will in the same
m&nner as if she were single. Her 
the same manner as other wills.

History.
This section is identical with 2 Comp. 

Laws 1888, §2649 ; R. S . 1898, § 2733; 
Comp. Laws 1907, §2733 , except for 
omission of "separate" before “estate’’ 
which occurred in form er sections. This 
section is also substantially identical 
with Comp. Laws 1876, § G89. I t  is a l
most idimticnl with California Probute 
Code (1941) §60.

Formerly a married woman’s testa
m entary capacity was confined to her 
separate property. 2 Comp. Laws 1888, 
p. 109, § 2649.

Comparable provisions.
Idaho Code, § 14-302 (word “sepa

rate” is inserted, so a s  to be worded in

will must be executed and proved in 
(C. L. 17, §6313.)

part, “ * • * may dispose of all her
separate estate by will, without the con
sent of her husband *  • • her will
must lie attested, witnessed and proved 
in like manner us all other w ills).

Mont. Rev. Codes. §6976  (married 
woman may make will in same manner 
and with same effect ns if she were sole, 
except that such will shall nut, without 
written consent of her husband, operate 
to deprive him of more thun two-thirds 
of her real estate , or o f more thon two- 
thirds of her personal estute). 

Cross-references.
Right of m arried woman to tuke bv 

will and muke a will, Const. Art. X X II, 
§2 , 40-2-1 .

101-1-4. Who May Take Under Will.
A testamentary disposition may be made to any person or corporation 

capable by law of taking the property so disposed of by deed or ttusign- 
ment or other transaction between living persons. (L. 31, p. 78, § 6314).

History.
This section is more or less sim ilar to 

2 Comp. Laws 1888, § 2650; R. S . 1898, 
§ 2734; Comp. Laws 1907, § 2734.

Comparable provisions.
Mont. Rev. Codes, § 0977 (“A testa

mentary disposition m ay be made to any 
person capable of taking the property 
so disposed of, except corporations other 
tlinn those formed fo r  scientific, literary, 
or solely educational purposes, cannot 
take under a will, unless expressly au
thorized by statute.” )

Cross-references.
Art institute may take by will, 86 - 

2 -1 8 ; school for d ea f and blind, 86 -3 -2 , 
86 -3 -1 4 ; fa ir  association, 86—1-1 ; state 
hospital. 8 6 -7 -4 ; university, 7 6 -4 -3 ; ag
ricultural college, 7 6 -6 -4 ; corporations 
not for profit may take by devise, 18-

6 -8 ; succession on death o f trustee, 29- 
2 - t ;  when g i ft  to witness void, 101-1-12.

Decisions from  other jurisdictions.
— Montana.

The right to take testam entary dis
position o f  property depends entirely 
upon the will of the legislature; it  nmy 
withhold the right altogether, or im
pose any lim itations or conditions upon 
it which it chooses: and « necessary 
postulate o f  this proposition is Ihnt the 
legislature has the exclusive power to 
designate those whom the testator may 
muke the objects of his bounty. In re 
Haugc'B E state, 92 Mont. 3G, 9 P.2il 
1066.

A. L. R. notes.
Discontinuance of active functions of 

religious or other society or merger 
or association with other organize-
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tion as affecting logucy or devise to 
it, 01 A. L. R. 840.

Nutiirc of estate created by, and en
forceability of, provision in devise 
or bequest to charitable, religious, 
or educational corporation as to par
ticular purpose of the corporation 
for which it shall be used, 1.10 A.
L. R. 1101.

Right of alien cnemv to take by inherit
ance or by will. 137 A. L. R. 1328.

Validity of will as affected by fact th at 
testatrix and beneficiaries are in
mates of house of prostitution, lfi A. 
I,. It. 467.

W hnt institutions or g ifts  are within 
statutes declaring invalid ItcquextK 
for charitable, benevolent, religious, 
or similar purposes, if made within 
n specified period before teatator'R 
death, or lim iting the amount of, 
such bequests, 111 A. L. R. 626.

101-1-5. Manner of Execution and Attestation.
Every will, other than a nuncupative will, must be in writing, and 

every will, other than an olographic or a nuncupative will, must be exe
cuted and attested as follows:

(1) It must be subscribed at the end thereof by the testator him self;
(2) The subscription must be made in the presence of the attesting 

witnesses;
(3) The testator must ut the time of subscribing the same declare 

to the attesting witnesses that the instrument is his w ill; and,
(4 ) There must be two attesting witnesses, each of whom must sign 

his name as a witness at the end of the will, at the testator's request, in 
his presence, and in the presence of the other. (C. L. 17, §6515.)
History.

This section is substantially identical 
with 2 Comp. Laws 1888, $ 2 0 5 1 ; R. S. 
1898, § 2 7 3 6 ; Comp. Laws 1907, § 2736.

Comparable provisions.
Cal. l’ lobnlo Code, § 5 0  (variances 

heroin arc sim ilar to those noted here
under us to the Idaho and Montana pro
visions; further, there is added to subd. 
1 the following: “A person who sub
scribes the testator's name, by his di
rection, should write his own name as a 
witness to the will, but a failure to do 
so will not affect the validity of the 
will” ; to subd. 2 are also Bildod the fol
lowing concluding words: “present ut 
the same tim e” ; in subdivision 3 are also 
inserted the words “or acknowledging” : 
subd. 4, "  * • • at least two attesting 
witnesses • • nnd the following
concluding sentence is also added 
Ibereto: “The witnesses should give
their pluccs o f residence, but o failure 
to do so will not affect the validity of 
the will” ).

Idnho Code, § 14-303, Mont. Rev. 
Codes. § liORO (to subd. 1 is added the 
following: "o r  some person in his pres
ence and by his direction must subscribe 
his name thereto” ; to subd. 2  is added 
the following: “or be acknowledged bv 
the testator to them, to have been made 
bv him or by his authority” : from  subd. 
1 is omitted the following: "and  in the 
presence o f the other”) .

low s Code 1939, § 11860 (personal 
property to value of $300 m ay be be
queathed by verbal will witnessed by two

competent persons); §11861 (soldier in 
nctuul service, or m ariner a t  bcb, may 
dispose of nil his personal estate by u 
wilt so made and w itnessed); § 11862 (all 
other wills must be in w riting, signed li.v 
testator, or by some person in his pres
ence und by his express direction w riting 
his name thereto, nnd witnessed by two 
competent persons).

Cross-references.
Nuncupative wills, 101-1-1(1 to 101 — 

1- 18; when g ift to witness void, 101— 
1-12, 101-1-13 ; will invalid unless prop
erly executed, 104 -48 -13 ; proof of will, 
104-48-13, 1 0 2 -3 -8 ; w ritings, how
proved, 104-48-8.

1. Subscription of will.
Witnesses have no right to subscribe 

their names as witnesses to will unless 
they tirst satisfy themselves of testator's 
mental capacity. In re Sw an’s Estutc, 
51 U. 410, 170 P. 462.

2. Testator’s knowledge of contents of
will.

The signature of teatalor is not con
clusive of his assent to the will. And 
even though it is not shown affirmatively 
that he was ignorant of its contents, this 
is sufficiently shown by evidence th at no 
one read it to him, th at he was illiterate 
nnd did not read will himself and could 
not do so, and no declaration or sta te
ment is shown to have been made to or by 
him from which it might be inferred 
th at he knew the contents of the will. 
In re Dong Ling Hing's E state, 78 U. 
324, 340, 2 P.2d 902.
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9. Testator'll act of publication.
The act o f publication is not complete 

until the attesting witnesses understand 
from the testator th at the instrument 
they a ttest is his will. In  re Dong Ling 
Hing’s  E state , 78 U. 324, 341, 2 P.2d 
902.

4. T estato r's request.
Where finding o f tr ia l court th at wit

nesses did not sign will a t  testatrix ’ re
quest was sustained by testimony to ef
fect th at testatrix  seemed oblivious to 
all th at was going on, will was invalid 
snd was not entitled to probate. In re 
McCoy’s E state, 91 U. 212, 63 P.2d 620.

.*». Proof o f execution of will.
I f  subscribing witnesses arc unavail

able. court may receive other evidence 
regarding statutory requirements for 
execution and attestation. For example, 
handwriting o f testator and subscribing 
witness may be identified, and this will 
be sim ilar in effect to testimony of sub
scribing witnesses. Such evidence may, 
however, be impeached or discredited to 
same effect os if  subscribing witnesses 
had been present in court and had given 
their testimony, and such evidence is of 
inferior character to thut o f subscribing 
witnesses. In  re Dong Ling Hing’s E s
tate, 78 U. 324. 339, 2  P.2d 902.

A beneficiary is, under 101-1-12, in
competent as a subscribing witness, but 
competent to testify  in will contest, sub
jec t to determination of credibility as in 
rase of other witnesses. In re Dong Ling 
Hing's E state . 78 U. 324, 2 P.2H 902.

In will contest it  has been held that 
testimony o f sole beneficiary, who was 
a subscribing witness, was insufficient 
to sustain due execution of will. In re 
Dong Ling Hing’ E state , 78 U. 324, 340, 
2 P.2d 902.

Decisions from olher jurisdictions.
— California.

The law requires the subscription or 
acknowledgment to be made before the 
two witnesses present a t  the same time, 
nnd where this requirement is not met, 
the instrum ent must be denied probate. 
In re Krause’s E state, 18 Cal. 2d 623, 
117 P.2d 1.

Although the code provision is that a . 
testator a t the time of subscribing the 
instrument must declare to the attesting 
witnesses th at it  is his will, such a dec
laration need not be expressed in words, 
but may be sufficiently indicated by the 
conduct and acta of the testator; it  is 
essential, however, th a t each of the wit
nesses shall understand th at the testator 
was prom ulgating the document as his 
will. In re Norswing’s Estate, 47 Cal. 
App. 2d 730, 118 P.2d 868.

—  Idaho.
Although the statute requires thut, nt 

the time o f  subscribing or acknowledging 
the instrument, the testator must declare 
to the attesting witnesses th at the in
strum ent is his will, and although this 
requirem ent must be complied with, no 
particular formula o f words or actions 
is prescribed to constitute the required 
d eclaration; it may be done by word of 
mouth, and it muy also lie inferred from 
the acts nnd conduct of the testator. 
In re Cordon’s Estate, 48 Idaho 171. 
279 P. 626.

—  Iowa.
The signing and executing of a will 

creates no rights and vests no title, not 
even un inchoate one, in the devisee. 
His rights, i f  any, first accrue upon the 
dculh of the testator. Lorieux v, Keller. 
6 lowu 196.

Where undisputed evidence was that 
testator touched top of pen while an 
other made mark with it for him, and 
th a t he was in the habit o f signing by 
murk and knew it was his will thut he 
was signing, court properly held as mut
ter  of luw that testator signed the in
strument. In re Estate of Burchnm, 211 
Iowa 1396. 236 N. W. 764.

—  Montana.
T h e acknowledgment of a  testator to 

a will may be made in any manner that 
conveys to the mind of a  witness of rea
sonable intelligence the testator's in ten
tion to acknowledge its execution. In  rc 
B ragg's E state, 106 Mont. 132, 76 P.2d 
57.
A. I.. K. notes.
Admissibility and credibility of tes ti

mony of subscribing witness tend
ing to impeach execution of will or 
testam entary capacity of testator, 79 
A. L . R. 394.

Admissibility of evidence other than 
testimony of subscribing witnesses 
to prove due execution of w ill, or 
testumentsry cupucity, 63 A. L . R. 
1196.

Admissibility of testator's declarations 
upon issue of genuineness or due ex
ecution of purported will, 119 A . L. 
R. 1366.

C haracter as witness of one who signed 
will for another purpose, 8 A. L . R. 
1076.

Codicil a s  affecting application of sta tu 
tory provision to will, or previous 
codicil not otherwise subject, o r  as 
obviating objections to lack of tes ta 
m entary capacity, undue influence, 
or defective execution otherwise 
fatal to will, 87 A. L. Ft. 836.

Duty of attesting witness with respect 
to testator's capacity, 36 A. L . R.
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Effect of illegibility o f  signature of 
testator or witness to  will, 64 A. L. 
It. 208.

Effect of use of figures to express date 
o f  will, 6 A. L. R. 1466.

Effect of witness signing before testa
tor signs, 67 A. L . R . 833.

Imputation to attesting witness o f no
tice o f contents of instrument, 4  A. 
L. R. 710.

Instrument inter vivos as will or part 
o f  will, 46 A. L. R. 843.

Interlineations or changes appearing on 
face of will, 67 A. L . R. 1138.

Letter os will or codicil, 64 A. L . R. 917.
Manner of signing a s  affecting suffi

ciency of signature of testator, 114 
A. L. R. 1110.

Necessity of, and w hat amounts to, re
quest on part of testator to  the wit
nesses to attest o r  subscribe will, 
126 A. L. R. 414.

Necessity that attesting  witness to wilt 
not signed by testator in his pres
ence shall have seen la tter's  signa
ture on paper, 127 A. L. R. 384.

Notation on note or securities as a will 
or codicil, 62 A. L. R . 292.

Place o f signature of a ttestin g  witnesses 
to will, 10 A. L. R . 429.

Presumption os to due execution of will 
from attestation, with or without a t
testation clause, 70 A. L . R. 617.

Retrospective application of statute con
cerning execution of willB, 111 A. L. 
R. 910.

Signature with lead pencil, 8 A. L. R. 
1339.

Signing by witnesses to will in presence 
of each other, necessity of, 99 A. L. 
R. 664.

Testam entary character of memorandum 
or other inform al writing not testa
m entary on its face  regarding own
ership or disposition of specific per
sonal property, 117 A. L . R. 1327.

Testator's name in body o f instrument 
bb sufficient signature where statute 
does not require will to be signed at 
end, 29 A . L. R . 891.

Vnlidity, construction, and application of 
codicil or other testam entary in
strument authorizing certain per
son to change will or to make 
disposition o f testator's property 
contrary to provisions o f will, 108 
A. L. R. 1098.

Vulidity of will written on disconnected 
sheets, 71 A. L. R. 630.

101-1-6. Olographic W ill»—DeAned—Execution—Proof.
An olographic will is one that is entirely written, dated and signed 

by the hand of the testator himself. It is subject to no other form, and 
may be made in or out of this state and need not be witnessed. Such 
wills may be proved in the same manner as other private writings.

(C. L. 17, §6316.)
History.

This section is practically identical 
with 2 Comp. Laws 1888, § 2662; R. S. 
1898, § 2736; Comp. LawB 1907,
§2736. This section is  also much like 
California Probate Code (1941) §63 .

Comparable provisions.
Col. Probate Code, § 63 (holographic 

will is one entirely w ritten, dated and 
signed by hand o f testator h im self; sub
je c t  to no other form and need not be 
witnessed; no address, date or other mat
ter written, printed or stamped thereon, 
which is not incorporated in provisions 
which are in handwriting o f  decedent, 
shall be considered a s  any part o f  the 
w ill).

Idaho Code, § 14-304 (reading in part 
as follows: "  • • * dated and signed hy 
the hand of the testator or testatrix 
[who may be either m srried or un
m arried]. I t  is subject • • *  omitted 
is the concluding sentence h erein ).

Mont. Rev. Codes, §6981 (substan
tially  identical, except th at concluding 
sentence herein is om itted).

1. Compliance with section.
The requirement of this section that 

will be "entirely w ritten” is mandatory, 
and, unless strictly  complied with, in
strument, as a  will, is void. In re  Love’s 
Estate, 76 U . 342, 347, 286 P. 299.

Under th is section, "on  instrument 
partly written and partly printed may 
not be admitted to probate as an olo
graphic will i f  the w ritten provisions arc 
not complete w ithin themselves.” In 
rc Yowell's E state , 76 U, 312, 331, 285 P. 
286.

But a s tr ic t adherence to this section 
does not demand th a t the paper upon 
which an olographic will is written snail 
be free from all w riting and printing not 
in the handwriting o f  testator. The test 
is : I f  testator intended th at any word or 
figure, not in his handwriting, should be 
a part of hia will, then the instrument 
is not a valid olographic will, but on 
the other hand, i f  words and figures not 
in handwriting of testator oppear on will 
which were not intended to be part of 
will, then will may be admitted to pro
bate os olographic will, provided will



1 0 1 -1 -6 Title 101— W ills and Succession [608]

meets other statutory requirements. In  
re Yowell's E state, 76 U. 312, 333, 286 
1’. 286.

A legal olographic will may he w rit
ten, Bigneil, and dated by testator on a 
sheet o f paper upon which appears other 
w ritten  or printed matter, where it  ap
pears that such other m atters were not 
intended by the testator to form any 
part o f  the will. In re  Love's E state , 
76 U . 342, 346. 286 P. 209, following In 
re Yow ell's E state , 76 U . 312, 286 P. 286.

2. Separate sheets of paper.
W hile an olographic will may be 

w ritten on more than one sheet o f paper 
without dating and signing each sheet, 
nor is it  always essential to have the 
sheets fastened together by some me
chanical device, still there must be an 
obvious connection in their provisions or 
a coherence running through the sepa
rate papers. Accordingly, i f  two docu
m ents offered as a will are so completely 
inconsistent or antagonistic in their pro
visions th a t they cannot be construed 
together as a part of a harmonious whole 
will, the court will decline to do so. In 
re Love's E state , 76 U. 342, 348, 286 P. 
299.

3. Dating.
W riter o f  olographic will must desig

n ate the year, month and day in order 
to comply with requirement o f this sec
tion th at will be “dated." In re Love’s 
E sta te , 75 U . 342, 347. 286 P. 299. 4

4. Illustrative cases.
Olographic wilt written on Btntioner's 

will form by Ailing in blanks held in
valid within statute, although m atter 
w ritten by decedent in her own hand, 
standing alone, might have constituted 
complete testam entsry disposition o f  her 
property, since printed words could not 
be treated as surplusage and disre
garded. In re W olcott's E state, 64 U. 
106, 180 P . 169, 4 A. L . R. 727.

A will written on m erchant’s bill
heads, which bills contained much 
printed m atter usually found on such 
h ills, and other written m atter, but por
tions containing bequests and devises 
w ere complete in themselves and con
tained no reference to printed portions, 
w as upheld. In  re Yowell's E sta te , 76 
U . 312, 286 P. 286.

L etter written by decedent to lady 
friend planning for their future mar
r iage , and stating th at he would make 
h er  his sole heir, and if  he should die be
fo re  they were married, he would make 
h er his legal heir, but th at he did not 
expect to die, was not intended as pres
en t disposition of his property, but 
m erely an expressed intention to dispose

o f it ut some future tim e, snd henc< 
instrument was properly denied probaU 
iik will. In re Jensen's E n isle , 37 U 
428, 108 I*. 927.

Decinions from other jurisdictions.
—  California.

Instrument was not entitled to pro 
bate, wherein were contained cancclla' 
lions, interlineations and additions ir 
the handwriting of a  person other thar 
testatrix , the evidence being undisputed 
th a t same were made by Dank's trusl 
ollirer in presence of testatrix  and with 
her knowledge and consent; no amount 
o f  argument could offer escape fro m  the 
simple, busic fact th at the document wni 
not entirely written, dated and signed by 
th e hand of the testatrix herself. In rt 
Towle’s Estutc, 14 Cel. 2d 261, 93 P.2ii 
565. 124 A. L. R. 624.

Question of validity o f  holographic 
will did not depend upon determination 
o f  sequence of time in which changes 
therein were made by testa trix  or hy 
bank's trust officer; and, regardless ol 
whether or not a change made by testa
tr ix  was made prior to changes made hy 
the trust officer, or was made in the 
order in which the paragrnph was 
reached during the course of a discus
sion, or a fter  marks upon the document 
had been completed by th e trust officer, 
the changes so made were part And p a r
cel of the same transaction; if, therefore, 
there was a reexecution by testatrix  by 
virtue o f  the change made in her own 
hnndwriting, it was a reexecution of the 
instrument in its en tirety , including the 
interlineations, changes and addition!1 
made hy the trust officer; the slightest 
change by a stranger with the knowledge 
and consent of the testator, at any time 
during its existence, completely vitiates 
any instrument as an holographic will. 
In re Towle's Estate, 14 Cul. 2d 261, 93 
P.2d 666. 124 A. L. R. 624.

—  Idaho.
The statute makes hut three require

ments o f  an olographic will: first, that 
it  I *  entirely w ritten hy the hnnd of the 
testator; second, that it  he dated hy the 
hand of the testator: and, third, that it 
he signed hy the hnnd o f the testator; 
and n letter written by deceased, in cose 
at hur, satisfied every requirem ent o f the 
statute applicable to the proper execu
tion and proof o f  an ologruphic will. In 
re Hcngy's Estate-, 63 Idaho 515, 26 P.2d 
178.

A. L. K. notes.
Holographic will ns affected by 

printed or written m atter on paper or 
form used, 61 A. L. R. 398.
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101-1-7. Witnesses to Add Place of Residence.
A witness to a written will must write, with his name, hia place of

residence. But a violation of this 
of the will.
Comparable provisions.

Idaho Cock'. S 14-305, Mont. Rev. 
Codes, 5 6982 (reading in part us fol
lows: "•  • • with his name, his pluce 
of residence; and n person who sub-

section does not affect the validity 
(C. L. 17. § 6317.)

scribes the testator's name, by his di
rection, must w rite his own name as a 
witness to the will. But a violation of 
this section does not affect the validity 
of the w ill").

101-1-8. Conjoint or Mutual Wills— Valid— Revocation.
A con joint or mutual will is valid, but it  may be revoked by any o f the 

testators in the sam e m anner as any other will. (C. L. 17, § 6 3 1 8 .)  
Comparable provisions. will, made pursuant to agreement as

Cal. Probate Code, § 23, Mont. Rev. to disposition of property at death, to 
Codes, §6983  (substantially identical), dispose of such property during life, 108 

A. L. H. 887.
A. L . H. notes.

Jo in t and mutual wills. 102 A. L. R.
491; right o f party to joint or mutual

101-1-9. Subsequent Incompetency of Witness— EfTect.
I f  the subscribing witnesses to a will are competent at the time of 

attesting its execution, their subsequent incompetency, from whatever 
cause it may arise, does not prevent the probate and the allowance of 
the will, if  it is otherwise satisfactorily proved. (C. L. 17, § 6319.)
Comparable provisions. A. I.. K. notes.

Iduho Code, § 14-306, Mont, Rev. Right of party to joint or mutual will, 
Codes, §6984  (substantially identical), made pursuant to agreement as to dis

position of property at death, to dispose 
of such property during life , 108 A. L.
K. 857.

101-1-10. Deposit of Will with County Clerk.
Wills sealed up and indorsed may be deposited with the county clerk, 

who shall file and safely preserve the same until the death of the testa
tors, unless such testators shall themselves sooner demand the same.

(C. L. 17, § 6320.)
History. Comparable provisions.

This section is prnclicully identical Iowa Code, 1939, §1185G (eubstan- 
with K. S . 1898, § 2740; Comp. Laws tiaily the sam e; deposited w ith court 
1907, §2740 . See In re Fmndsen'a Will, c icrk).
60 U. IT.li, ICO, 167 P. 362.

Cross-references.
Clerk's records, 19-17-2 ; fees. 2ft

101-1-11. Conditional Wills— Denied Probate According to Event.
A will, the validity uf which is made by its uwn terms conditional, 

may be denied probate, according to the event with reference to the con
dition. (C. L. 17, §6321.)
Comparable provisions. nied probate, or denied effect a fter

Cal. Probate Code, § 2 4  ("A  will, the probate, in conformity with th e  condi- 
validity o f  which is made conditional by tio n ").
its own terms, shall be granted or de- Mont. Rev. Codes, §6986 (id en tica l).
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Cross-references. A. L. K. notes.
Conditional wills, 101 -2 -29  to 1 0 1 - Condition th a t devisee or legatee shall 

2 -33 . renounce, embrace, or adhere to speci
fied religious faith , 26 A. L. R. 1623.

101-1-12. Gifts to Witness— When Void.
All beneficial devises, legacies and gifts whatever, made or given in 

any will to a subscribing witness thereto are void, unless there are two 
other competent subscribing witnesses to the same; but a mere charge 
on the estate of the testator for the payment of debts does not prevent 
his creditors from being competent witnesses to his will.

(C. L. 17, § 6322.)
1. Subscribing witness as  beneficiary.

While a beneficiary is competent to 
testify  in will contest as  to execution of 
will, he is incompetent as a subscribing 
witness. O f course, his credibility may 
bo tested. In re Dong Ling Hing’s E s
tate, 78 U. 324, 339, 2  P.2d 902.

A. I.. R. notes.
Competency of a ttestin g  witness who 

is not benefited by will except as it 
revokes an earlier will, 04 A. L. R. 1300; 
competency of husband or wife o f bene
ficiary as attesting witness to will, 26 
A. L. R. 3 0 8 ; membership in, or other 
connection with, club, society, associa
tion or corporation as disqualifying one 
us witness to will in which it is bene
ficiary, 63 A. L. R. 21 1 ; statute avoiding 
devise or bequest to subscribing witness 
as affecting la tter’s duty to elect where 
will disposes o f property belonging tc 
him, 29 A. L. R. 230.

101-1-13. Id. When Witness Entitled in Event of Intestacy.
I f a witness to whom any beneficial devise, legacy or gift, void by the 

preceding section, is made would have been entitled to any share of 
the estate of the testator in case the will should not be established, he 
succeeds to so much of the share as would be distributed to him, not 
exceeding the devise or bequest made to him in the will, and he may 
recover the same from the other devisees or legatees named in the will, 
in proportion to and out of the parts devised or bequeathed to them.

(C. L. 17, §6323.)

History.
This section is practically identical 

with R. S. 1N98, § 2 7 4 2 ; Comp. Laws 
1907, § 2742.

Comparable provisions.
Cal. Probate Code, § 61 (pertains, sub

je c t  to exception, to beneficial devises, 
bequests and legacies to subscribing 
w itnesses); §62  (identical w ith la tter  
portion of this section following the 
semicolon).

Iowa Code 1939, § 11864 (no subscrib
ing witness can derive benefit from will 
unless signed by two competent nnd 
disinterested persons as w itnesses, be
sides him self; if, without will, he would 
lie entitled to portion o f  testator’s estate, 
he mny receive Buch portion to extent 
in value of amount devised).

Mont. Rev. Codes, § C986 (id en tical).

Comparable provisions.
Mont. Rev. Codes, § 6087 (substan

tially identical).

101-1-14. Foreign Wills Valid.
A will of real or personal property, or both, or a revocation thereof, 

made out of this state by a person not having his domicile in this state 
is as valid, when executed according to the law of the place in which the 
some was made, or in which the testator was at the time domiciled, 
as if  it were made in this state according to the provisions of this chap
ter. (C. L. 17, §6324.)
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Comparable provisions.
According to the 1041 Handbook of 

the National Conference o f  Commis
sioners on Uniform State  L aw s and P ro 
ceedings, Utah is mentioned as having 
adopted, with modifications, in 1907. 
“An Act Relating to the Execution of 
W ills,” which had been approved in 1892 
and again in 1896; this a c t wus super
seded in 1010 by the “ Uniform Foreign 
Executed Wills Act.” This la tter act 
was in turn superseded in 1940 by the 
“Model Execution of Wills A ct"; the 
"U niform  Foreign Executed Wills A ct” 
was worded us follows: "A la s t will and 
testam ent, executed without this Htate 
in the mode prescribed by the law, cither 
of the place where executed or o f  the 
testator a domicile, shall be deemed to be 
legally executed, and shall be of the 
same forco and effect as i f  executed in 
the mode prescribed by the laws o f  this 
sla te , provided, said lust will and testa
ment is in writing and subscribed by the 
testator.” (Sec, in fra, os to Iowa.) The 
pertinent provision of the “Uniform  
Model Execution of W ills Act” ia 
worded as follows: “§ 7. Foreign E x e 
cution. A will executed outside this 
s la te  in u manner prescribed by this 
Act, or n written will executed outside 
this state in a manner prescribed by 
the law of the place of its execution or 
by the law of tnc testator's domicile at 
the lime o f its execution, shall have the 
same force and effect in th is state as  if 
executed in this state in compliance with 
the provisions of this Act.”

Cal. Probate Code, § 2 6  ("N o will 
made out of this state is valid as a will 
in this s la te  unless executed according 
to the provisions o f this act, except th at 
o will valid under the laws of a  state 
or country in which the testator ia domi
ciled a t trie time o f his death is valid in 
th is state so fa r  as the same relates to 
personal property” ).

Iowa Code 1030, § 11893 (identical 
with Uniform Foreign Executed W ilis 
A ct, text stated supra, in th is n ote ).

Mont. Rev. Codes, §6988  (substan
tially  identical).

Cross-references.
Proof o f  foreign wills, 102 -3 -22 ; 

aliens may take by descent, 101 -4 -24 ; 
what law governs construction, 101 —
3-21.

Decisions from other Jurisdictions,

The order o f probate of a  foreign will 
may be set aBiue by original action on 
the ground that the will, although valid 
in the state  where executed, is not in 
compliance with the requirements of 
our law and therefore not valid as a 
disposition of real property here situ
ated. Lynch v. Miller, 64 Iowa 61G, G 
N. W. 740.

The proceedings of the court of 
another state  in the probate of a  will 
will be presumed to be regular. Otto v. 
Doty, 01 Iowa 23, 16 N. W. 678.

There being nothing in the record of 
the probate of the will in the foreign 
state  to show when, or in what court in 
such slate, the will was probated, or 
th at any court or judge ever passed 
upon the sufficiency o f the proof offered 
and adjudged it sufficient, or th a t any 
order waa ever made by anyone duly 
authorized admitting the will to  probate, 
held >.iut the action o f  the lower court 
in admitting such will to probate was 
erroneous. In re Capper's W ill, 86 
Iowa 82, 62 N. W, 6.

The giving of notice o f the probate of 
a  foreign will is unnecessary. In re 
Capper's W ill, 86 lowo 82, 62 N. W. G.

Mental incapacity or undue influence 
do not go directly to the question of 
jurisdiction of a  foreign court to pro
bate a will but do bear upon the testa
tor’s power to acquire a new domicile 
upon which jurisdiction may depend. 
Sullivan v. Kenney, 148 Iowa 361, 126 
N. W. 349.

In order for a foreign will lo consti
tute a muniment o f  title to real estate 
in this state, it  m ust have been admitted 
to probate here. The certification of a 
copy of the will, and of the record of 
its admission to probate in the foreign 
state, is not sufficient. Goldsmith v. 
Petersen, 169 Iowa G92, 141 N. W, GO.

101-1-15. Republicalion by Codicil.
The execution of n codicil referring to a previous will has the effect 

to republish the will as modified by the codicil. (C. L. 17, § 6325.)
History.

This section is identical with R . S. 
1898, § 2 7 4 6 ; Comp. Lows 1907, § 2746. 

Comparable provisions.
Cnl. Probate Code, § 26, Mont. Rev. 

Codes, § 6990 (identical).
Iowa Code 1939, § 11863 ( i f  codicil is 

duly executed to will defectively exe

cuted and clearly identified in such codi
cil, will and codicil are considered one 
instrument and execution o f both 
sufficient).

1. Codicil defined.
A codicil is some modification or 

qualification of, or addition or supple
ment to, an existing will and instrument,
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A statem ent which mokes no reference 
whatever to  any wilt is not a codicil. 
In re Yowell’s E sta te , 75 U. 312, 330, 
265 P. 265.

Decisions from other jurisdictions.

A change in n will, Although in the 
handwriting of the testator, cannot op
erate as a codicil when not witnessed 
and not executed with the form alities 
required by law. M cAllister v. McAllis
ter, 191 Iowa 906, 163 N. W. 596.

Codicil, in its  ordinary and also in its 
legal application, is an addition to or 
modification o f some existing testam en
ta ry  paper. Blackford v. Anderson, 226 
Iow a 1136, 286 N. Vf.  735.

A. 1- R. notes.
Ademption or failure o f substituted 

g i f t  made by codicil or later will as 
preventing revocation, or effecting re
vival, o f original g ift to the same legatee 
or devisee, 69 A. L. R. HOC.

101-1-16. Nuncupative Wills— Defined.
A nuncupative will is not required to be in writing nor to be declared 

or uttested with any formalities. (C. L. 17, §6326.)
Comparable provisions. C ross-references.

Mont. Rev. Codes, § 6991 (substan- Admission to probate, 102-3-6. 
tially identical).

101-1-17. Id. Requisites to Validity.
To make a nuncupative will valid and to entitle it to be admitted to 

probate, the following conditions are requisite:
(1) The estate bequeathed must not exceed in value the sum of

$1,000.
(2) I t  must be proved by two witnesses who were present at the 

making thereof, one of whom was asked by the testator at the time to 
bear witness that such was his will, or to that effect.

(3 ) The decedent must have been at that time in expectation of im
mediate death from an injury or casualty happening or occurring within 
twenty-four hours previous to the making of such nuncupative will.

(C. L. 17, §6327.)
Comparable provisions.

Mont. Rev. Codes, § 6992 (substan
tially  identical, except th at aubd. 3 
reads as follows: “The decedent must, 
a t  the tim e, have been in actual m ilitary 
service in the field, or doing duty on

Bhipbonrd a t  sea, and in either case in 
actual contemplation, fear, or peril of 
d eath ; or the decedent must have been, 
a t  the tim e, in expectation of immediate 
death from  in jury received the same 
day” ).

101-1-18. Id. Proof.
No proof must be received of any nuncupative will unless it is offered 

within six months after the speaking of the testamentary words, nor 
unless the words, or the substance thereof, were reduced to writing 
within thirty days after they were spoken. (C. L. 17, §6328.)
Comparable provisions.

Mont. Rev. Codes, $ 6993 (substan
tially identical).

101-1-19. Revocation and Alteration of W ritten Wilis.
Except in the cases in this chapter mentioned, no written will, nor 

any part thereof, can be revoked or altered otherwise than:
(1) By  a written will, or other writing of the testator declaring such 

revocation or alteration executed with the same formalities with which 
a will should be executed by such testator; or,
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(2) By being: burned, torn, canceled, obliterated or destroyed, with 
the intent nnd for the purpose of revoking the same, by the testator 
himself or bv some person in his presence and by his direction.

(C. L. 17, §6329.)
History.

This section is pructically identical 
with R. S . 1898, § 2 7 4 9 ; Comp. Laws 
1907, §2740.
Comparable provisions.

Idaho Code, § 14-307, M ont Rev. 
Codes, §0995  (substantially identical).

1. Capacity to revoke.
I t  requires the same capacity to re

voke a will ns to make one. I f ,  there
fore, testator wns insane and thus 
incompetent to muke a will, he is like
wise incompetent to revoke one. In  re 
Frandsen’s Will, 60 II. 160, 104, 107 P. 
362.
A. L. It. notes.
Admissibility of declaration by testator 

on issue of revocation of will, 79 
A. L. R. 1493.

KlTect of testator's attempted physical 
alteration of will a fter  execution, 
115 A. L. R. 710.

Option (riven by testator before or af
ter execution o f  will ns ademption of

specific legacy or devise, 79 A. L. It. 
208.

Revocation by revoking clause in lost 
will or other lost instrument, 94 A.
L . R . 1024.

Revocation o f codicil as affecting will, 
38 A. L . R. 244.

Revocation o f will by writing not testa
m entary in character, 14 A, L. R. 
1018.

Right to revoke will executed pursuant 
to contract, 3 A. L . R. 172.

Rule of ademption as applied to legacies 
of proceeds of life  insurance, 119 
A. L. R. 1387.

Vulidity, construction, and effect of pro
visions o f  will relating to ita  modi
fication or revocation, 72 A. L . R. 
871.

W hat amounts to ademption o f  legacy 
of corporate stock or other corpo
rate  securities, 117 A. L. R. 811.

W hat amounta to an ademption or abate
m ent o f a  legacy of a businesa or 
professional practice, 13 A. L. R. 
173.

101-1-20. Cancellation or Destruction at Direction of Testator.
When a will is canceled or destroyed by any other person than the 

testator, the direction of the testator and the fact of such cancellation or 
destruction must be proved by two witnesses. (C. L. 17, § 6330.)
Comparable provisions.

Idaho Code, S 14—308, Mont. Rev. 
Codes, § 6990 (identical except that 
word “in jury” is used in lieu o f "can
cellation”) .

A. L. R . notea.
Revocation by ratification or adoption 

o f physical destruction or mutilation of 
will without testator’s knowledge or con
sent in first instance, 99 A. L . R. 624.

101-1-21. Revocation of Will Executed in Duplicate.
The revocation of a will executed 

ing one of the duplicates.
Comparable provisions.

Cal. Probate Code, § 70 (will executed 
in duplicate is revoked i f  one of dupli
cates is burnt, torn, canceled, defaced, 
obliterated or destroyed under circum
stances mentioned in subd. 2  o f section 
74 of the Code).

Idaho Code, § 14-309, Mont. Rev. 
Codes, § 0997 (id en tical).

in duplicate may be made by revok- 
(C. L. 17, § 6331.)

A. L. K. notes.
Destruction or cancellation, actual or 

presumed, of one copy of will executed 
in duplicate, as revocation of other copy, 
48 A. L. R. 297.

101-1-22. Effect of Subsequent Will on Prior Will.
A prior will is not revoked by a subsequent will, unless the latter con

tains an express revocation or provisions wholly inconsistent with the 
terms of the former will; but in other cases the prior will remains ef
fectual so far as consistent with the provisions of the subsequent will.

(C. L. 17, §6332.)
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History.
Thin section is identical with R. S. 

1898, § 2 7 6 2 ; Comp. Laws 1907, § 2762.

Comparable provisions.
Cal. Probate Code, | 72 (includes sub

stantially identical provision, coupled 
with provision to the effect th a t mere 
nomimr of executor in prior will need 
not be given effect by court when subse
quent will is otherwise wholly incon
sistent with term s of prior will, inten
tion of testntor beinir le ft  to 
determination of the court).

Mont. Rev. Codes, §6996  (identical).

1. Operation and application of section.
A will which is completely inconsistent 

or antagonistic with an earlier one re

vokes such prior will, even though there 
be no express revocation of the form er 
will. This applies to olographic wills 
as  well as  to others. In re Love's E s 
tate . 75 U. 342, 346, 2H5 P. 299.

A. L. K. notes.
Implied revocation of will by later 

will, 123 A. L. R. 1396; necessity th at 
luter will refer to earlier will in order 
to effect u revocation under statutes 
providing that a  will mny he revoked 
by a subsequent will declaring the revo
cation, 26 A. L. R. 691; possibility of 
avoiding or lim iting effect of clause in 
la ter will purporting to revoke nil for
mer wills, 126 A. L. R. 936.

101-1-23. Revocation of Second Does Not Revive First.
I f  after making a will the testator duly makes and executes a second 

will, the revocation of such second will does not revive the first will, 
unless it appears by the terms of such revocation that it was the inten
tion to revive and give effect to 
revocation the first will is duly n
Comparable provisions.

Cal. Probate Code, § 7 6  (substantially 
the same; “ • • • destruction or other 
revocation o f the second will • • •")■

Idaho Code, § 14-310, Mont. Rev. 
Codes, § 6999 (identical except that 
words "destruction, cancellation" are 
inserted so as to be worded in part, 
“ • * * the destruction, cancellation,
or revocation o f  such second will 
* • • or unless, a fter such destruction, 
cancellation, or revocation, the first will

the first will, or unless after such 
(published. (C. L, 17, § 6333.)

is duly republished” ; Montana uses 
word "w as," "  * • • wns duly repub
lish ed ").

A. L. K. notes.
Adcmntion or failure of substituted 

g i f t  ma<le by codicil or later will as pre
venting revocation, or effecting revival, 
o f originul g ift to same legatee or dev
isee, 69 A. L. K. 1106; revocation of 
la te r  will ns reviving enrlicr will, 63 
A. L. R. 621,

101-1-21. Effect of Marriage and Issue After Making Will.
I f  after making a will the testator marries and has issue of such mar

riage born either in his lifetime or after his death, and the wife or 
issue survives him, the will is conclusively presumed to be revoked, un
less provision is made for such issue by some settlement, or unless such 
issue is provided for in the will, or in such way mentioned therein as to 
show an intention not to make such provision; and no evidence of other 
facts to rebut the presumption of such revocation can be received.

(C. L. 17. §6334.)
Comparable provlxions.

Idaho Code, § 14 -311 . Mont. Rev. 
Codes, §7000  (sim ilar; words "con
clusively presumed” arc  omitted, thus 
reading in p a r t: "  • * * the will is 
revoked, unless provision has been made 
for such issue • • * and no other evi
dence to rebut the presumption of such 
revocation can be received"),

A. L. R. notes.
Illegitim acy o f child as affecting revo

cation o f will by subsequent birth of

child, 38 A, I,. R. 1344; statute ns to 
effect o f subsequent birth of a child as 
applicable where will provides for child, 
in the absence o f an express exception, 
30 A. L . R. 1236; when will deemed to 
have provided for, or contemplated, con
tingency o f  future birth or adoption of 
children, m arriage, or other event which 
by statute wholly or partially revokes 
or otherwise renders such will inopera
tive, 127 A., L . R. 760.
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101-1-25. Effect of Marriage, if Wife Survives.
If after making a will the testator marries and the wife survives 

him, the will is conclusively presumed to be revoked, unless provision 
has been made for her either by marriage contract, or by some written 
settlement showing on its face the testator’s intention to substitute such 
contract or settlement for a provision in her favor in his will, or unless 
she is provided for in the will or in such way mentioned therein as to 
show an intention not to make such provision; and no evidence of other 
facts to rebut the presumption of revocation can be received.

(C. L. 17, §6334.)
1. Validity o f  marriage.

Special adm inistrator was not author
ized to pay money out of the estate of 
her husband for her support and main
tenance and costs to establish her right 
as surviving wife of deceased, Bince 
deceased made will prior to m arriage 
which did not provide fo r  her, where 
woman was 27-year-old chronic epileptic 
and w as afflicted with syphilis, so th a t 
marriage wsb void. Shurp v. Seventh 
Judicial D istrict Court o f  Utah, SI U. 
236, 17 P.2d 261.

A. L. K. notes.
Antenuptial agreement or settlem ent 

as affecting rule regarding revocation 
of will by m arriage, 92 A. L. R. 1010.

101-1-26. Contract to Sell Properly Theretofore Disposed of hy Will.
An agreement made by a testator for the sale or transfer of property 

disposed of by a will previously made does not revoke such disposal; 
but the property passes by the will, subject to the same remedies on the 
testator’s agreement for specific performance or otherwise against 
the devisees or legatees as might be had against the testator's succes
sors, if the same had passed by succession. (C. L. 17. § 6335.)
Comparable provisions.

Col. Probate Code, § 77, Idaho Code,
§ 1 4 -3 1 4 , Mont. Rev. Codes, §7003 
(substantially identical).

101-1-27. Charge or Encumbrance on Properly Theretofore Disposed 
of by Will.

A charge or encumbrance upon any estate for the purpose of securing 
the payment of money or the performance of any covenant or agreement 
is not u revocation of any will relating to the same estate which waa 
previously executed; but the devises and the legacies therein contained 
must pass subject to such charge or encumbrance. (C. L . 17, § 6336.)
Comparable provisions. way o f  security, or vice versa, as  ademp-

Idaho Code, § 14-316 (substantially (ion on revocation of legacy or devise, 
id entical). 65 A . L. R. 632 ; rights and remedies

Mont. Rev. Codes, § 7004 (id en tical), in respect o f  legacy charged upon land 
devised, 116 A. L . R. 7.

A. L. U. notes.
Change from absolute ownership of 

real property to m ortgage in terest by

History.
This section was U. S . 1808, § 2754, 

drnslicallv amended by Comp. Laws 
1007, §2754.

Comparable provisions.
Idaho ( ‘ode, § 1-1-312, Mont. Rev. 

Codes, § 7001 (omitted arc the follow
ing bracketed words: “ • *  • the will 
is [conclusively presumed to be] re
voked, unless provision has been made 
for her by m arriage contract [or by 
some w ritten settlement showing on its 
face Die testator’s intention to substitute 
such contract or settlem ent for a pro
vision in her favor in his will] or unless 
she is provided for in the will * * * ” ).
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101-1-28. Change of Interest in Property Theretofore Disposed of by 
Will.

A conveyance, settlement or other act of a testator by which his in
terest in a thing previously disposed of by his will is altered, but 
not wholly divested, is not a revocation; but the will passes the property 
which would otherwise devolve by succession. (C. L . 17, § 6337.)
Comparable provisions.

Idaho Code, § 14-316, Mont. Rev. 
Codes, §7005  (id en tical).

A. L. K. notes.
Interest or estate remaining in tes

tato r a fte r  conveyance or transfer of 
less than his entire estate or interest

in property as passing under previously 
executed will covering property in ques
tion, 117 A. L . R. 1380; lease o f  property 
as ademption or revocation or devise, 
8 A. L . R . 1638; property purchased 
with proceeds of sale o f subject of de
vise or bequest as passing thereunder, 
3 A. L. R. 1497.

101-1-29. Id. When a Revocation.
If  the instrument by which an alteration is made in the testator’s 

interest in a thing previously disposed of by his will expresses his in
tent that it shall be a revocation, or if  it contains provisions wholly in
consistent with the terms and nature of the testamentary disposition, it 
operates as a revocation thereof, unless such inconsistent provisions 
depend on a condition or contingency by reason of which they do not 
take effect. (C. L. 17, § 6338.)
Comparable provisions.

Idaho Code, § 1 4 -3 1 7  (identical).
Mont. Rev. Codes, § 7006 (substan

tially identical).

101-1-30. Revocation Revokes Codicils.
The revocation of a will revokes all its codicils. (C. L. 17, § 6339.)

Comparable provisions 
Cal. Probate Code, § 79, Idaho Code, 

g 14-318, Mont. Rev. Codes, §7007 
(identical).

101-1-31. Child Born After the Making of a Will.
Whenever a testator has a child born either in his lifetime or after 

his death, or adopted, after the making of his will, and dies leaving 
such child unprovided for by any settlement, and neither provided for 
nor in any way mentioned in his will, the child succeeds to the same 
portion of the testator’s real and personal property that he would have 
succeeded to if  the testator had died intestate. (C. L . 17, § 6340.)
History.

This section is practically identical 
with R. S . 1898, § 2 7 6 0 ; Comp. Lews 
1907, § 2760.

Comparable provisions.
Idaho Code, § 14-319, Mont. Rev. 

Codes, § 7008 (substantially identical 
except th a t words “or adopted” are 
omitted).

Iowa Code 1939, § 11868 (substantially 
the same as to “legitimate child” born 
a fter  m aking o f lost will, either in life
time or a fte r  death o f testator; and the 
said in terest shall be taken ratably from 
interests o f h eirs, devisees and legatees).

Cross-references.
Adoption, 1 4 -4 ; posthumous child tak

ing as one o f  class, 1 01 -2 -23 ; considered 
living a t  death of parent, 101-4-23. I.

I. Proceedings before industrial rum- 
mission.

In application by widow, in her own 
right and as guunlian of her minor 
children, held minor heirs, including un
born child of deceased employee, were 
bound by proceedings before industrial 
commission, notwithstanding th at if 
award was permitted to stand it might 
expose defendant company to double lia
bility, and would result in taking prop-
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crty without due process o f law , and 
deny to employer equal protection of 
law, in violation of both Federal and 
State Constitutions. Utah Copper Co. 
v. Industrial Commission, 67 U. 118, 103 
1’. 24, 13 A. L. R. 1367.

A. 1M It. nolea.
Adopted child, right to in herit from 

kindred of adoptive parents, 120 A. 
L . R. 837.

Adopted child us within contemplation 
o f statute regarding righ ts of

children preterm itted by will, or 
statu te  preventing disinheritance of 
child, 106 A . L . R. 1176.

Adopted child as w ithin term "issuo” in 
statu te  relating to decedent's es
ta tes, 08 A. L . R. 190.

Adopted child’s children, righ t to in
h erit from the adopting parent, 16 
A. L . R. 1266.

Child adopted a fter  testator's death, 
right to take under will, 6 A. L . R. 
1280.

101—1—32. Failure to Provide for Child or Child's Issue.
When any testator omits to provide in his will for any of his children, 

natural or adopted, or for the issue of any deceased child, unless it 
appears that such omission was intentional, such child or the issue of 
such child has the same share in the estate of the testator as if he had 
died intestate, and succeeds thereto as provided in the preceding section.

(C. L. 17, § 6341.)

History.
This section is identical with 2 Comp. 

Laws 1888, § 2 6 7 7 ; R. S . 1898, 8 2761; 
Comp. Laws 1907, §2761 , except for use 
of words “natural or adopted” in the 
present section. See In re Frandsen’s 
Will, 80 U. 166, 167 P . 362. This sec
tion was copied from  the Massachusetts 
statute, as it  form erly read. See 6 
Mass. Laws Annotated, Ch. 191, §20, 
and Mansfield v. Neff, 43 U. 268, 269, 
134 P. 1160. In  other words, Massachu
setts was the original source from  which 
our statute was derived and adopted. 6 
Mass. Laws Annotated, Ch. 191, 6 20. 
Rut the statutes o f C alifornia ana of 
town sre  in substance, m eaning and pur
pose precisely th e same as ours (Cal. 
Civ. Code, § 1307). Coulam v. Doull, 4
U. 267, 276. 9 P . 608, aff'd 133 U. S. 
216. 33 L. Ed. 606, 10 S . C t. 263, in 
which supreme court o f Utah reviewed 
nnd discussed both statutes and cases 
in California, Iowa, and Massachusetts.

Comparable provisions.
Idaho Code, § 14—320, Mont. Rev. 

Codes. §7009  (substantially identical, 
except th at words “natural or adopted" 
are omitted).

1. Operation and effect o f section.
Statute raises prima facie presump

tion that failure of testator to  provide 
for child not named in will w as not in
tentional, where contrary fa c t does not 
appear. In  re Atwood’s E sta te , 14 U.
1, 46 P. 1036, 60 Am. S t. Rep. 878, over
ruled as to nnother point in In re 
M iller’s E state, 31 U. 416, 88 P. 338. 2

2. Operation, effect and applicability of
section.

This section is, in a sense, a  restric
tion on the disposition o f property by

will, and its term s should not be ex
tended by im plication. Mansfield v. 
Neff, 43 U. 268, 134 P . 1160.

This section does not apply to testa
tor's illegitim ate grandchild, as there is 
no obligation to  provide for an illegiti
mate grandchild. Mansfield v. Neff, 43 
U. 268, 134 P . 1160.

T h at will made no provision for 
protestant, granddaughter o f testator, 
is not ground fo r  contest, but a m atter 
which can  be presented upon flnsl dis
tribution as provided for by this section 
and 101 -1 -33 . In re Frandsen's W ill, 
50 U. 166, 167 P. 362, applying Comp. 
Laws 1907, § 2762.

3. Evidence.
4. —  In general.

Under this section, whether the testa
tor intentionally or unintentionally 
omitted to provide fo r  or mention any 
child or issue of a  deceased child is to  be 
determined, not alone from the language 
of the will, but also by extrinsic evi
dence and proof o f  collateral facts , 
including testator’s declarations. In re 
Newell's E sta te , 78 U. 463, 481, 6 P.2d 
230.

The words “unless it  appears th a t 
Buch omission was intentional," open 
the door wide for th e admission of any 
competent evidence, and it need not ap
pear from  the face  of the will Itse lf 
that testator intended to exclude his 
children, but i f  it  appears from extrin
sic evidence th a t testator has children, 
who a re  not mentioned in the will, the 
statute raises o presumption th at testa
tor omitted them  through inadvertence 
or m istake, which presumption, however, 
mny he rebutted. Coulam v. Doull, 4  U . 
267. 9  P . 668, a ff’d 133 U. S. 216, 33 
L. Ed. 696, 10 S . C t. 253.
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5. —  presumptions.
The language of the will and the be* 

quests and devises may be o f such a 
character as to lead to but one conclu
sion. th at all others except those 
mentioned in the will were intended to 
lie excluded. B ut mere inferences do 
not generally lead to a conclusive pre
sumption o f intentional omission. In re 
Newell's E state . 78 U. 463, 481, 6 P.2d 
230.

Where a child o f testator or issue of 
dcccuscd child was omitted from the 
will and no provision made for him, 
a presumption arises th at he was 
omitted unintentionally or through m is
take or by accident, though such 
presumption was rebuttable, and omitted 
heir does not share in estate if it  ap
pears, cither by the will, or by evidence 
dehors the will, th a t the omission was 
intentional. The nature and effect of 
this presumption of unintentional omis
sion is discussed a t  length by Mr. Ju s 
tice Straup. In re Newell's E state, 78 
U. 463. 481, 6 P.2d 230.

I f  evidence is adduced and is sufficient 
to support a finding that the omission 
was intentional, then the presumption 
th at such omission was unintentional 
ceases, and question o f intention of 
testator, independently of the presump
tion, had to be considered and deter
mined on all the evidence adduced on the 
subject or question, including nil 
reasonable and proper inferences to lx 
adduced therefrom . In re Newell's E s
tate , 78 U. 463, 483, 6 P.2d 230. 6

6. — rebuttal o f preaumption.
A preponderance of the evidence is 

sufficient to overcome the presumption

of unintentional omission. The pre
sumption ceases to ex ist when sufficient 
evidence is adduced to ju stify  or w arrant 
a finding that the omission was in
tentional. In re Newell's E state, 78 U. 
403, 486. 6 P.2d 230.

7. Instructions.
An instruction should not lx  so worded 

as to convey to the ju ry  the thought that 
the presumption of unintentional omis
sion is itse lf evidence; such a charge is 
prejudicial and erroneous. Mr. Ju stice 
Straup  suggests the character o f in
struction that should lx  given. In re 
Newell’s Estate, 78 U. 463, 490, 6 P.2d 
230.

A. I.. H. notes.
Adopted child, right to inherit from 

kindred of adoptive parents, 120 A. 
|„ R. 837.

Adopted child as within contemplation 
o f statute regarding rights of chil
dren pretermitted by will, or statute 
preventing disinheritance o f child, 
106 A. L. R. 1170.

Adopted child as within term "issu e" in 
statute relating to decedent’s es
tates, 98 A. L. R. 190.

Adopted child's children, right to  inherit 
from the adopting parent, 16 A. 
L. R. 1206.

Intention of testator us regards child 
not provided for by will as affecting 
applicability o f statutes to prevent 
disinheritance of children, 66 A. L. 
R. 472.

101-1-33. Id. Share of Estate— How Assigned to Them.
When any share of the estate of a testator is assigned to a child born 

after the making of a will, or to a child or the issue of a child omitted 
in the will as hereinbefore mentioned, the same must first be taken from 
the estate not disposed of by the will, if  any; if that is not sufficient, 
so much as may be necessary must be taken from all the devisees or 
legatees in proportion to the value they may respectively receive under 
the will, unless the obvious intention of the testator in relation to some 
specific devise or bequest or other provision in the will would thereby be 
defeated; in such case, such specific devise, legacy or provision may be 
exempted from such apportionment, and a different apportionment con
sistent with the intention of the testator may be adopted.

(C. L. 17, §6342.)
History.

This aection is substantially identical 
with R . S . 1898, §27 6 2 ; Comp. Laws 
1907, § 2762. See In re Frandsen's Will, 
60 U. 166, 167 P. 302.

Comparable provisions.
Idaho Code, §14-321  (identical).
Mont. Rev. Codes, § 7010 (substan

tially identical).
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A. I,. It. notes. milted child takes by virtue o f statute
Nature o f, and remedies for enforce* where parent leaves will, 123 A. L . R. 

ment of, the in terest which a preter- 1073.

101-1-34. Id. Effect of Advancements Made.
I f  such children or their descendants so unprovided for had an equal 

proportion of the testator’s estate bestowed on them in the testator’s 
lifetime by way of advancement, they take nothing by virtue of thethree 
preceding sections. (C. L. 17, § 6343.)
Comparable provisions. A. I,. It. notes.

Idaho Code, $ 14-322, Mont. Kev. Applicability of doctrine o f advancc- 
Codcs, § 7 0 )1  (substantially identical), ments to testate succession, 32 A. L. It. 

730.
Cross-references.

Effect o f advancements, 101-2-36,
101-4-18 to 101-4-22 , 102-12-9.

101-1-35. Death of Beneficiary Before Testator— If a Relative, De
scendants Take.

When any estate is bequeathed or devised to any child or other rela
tive of the testator, and the legatee or devisee dies before ;he testator 
leaving lineal descendants, or when any such child or other relative is 
named in a will as a legatee or devisee and is dead at the time the will 
is executed, but leaves lineal descendants surviving the testator, such 
descendants take the estate so given by the will in the same manner 
as the legutue or devisee would have done had he survived the testator.

(C. L. 17, § 6344.)
Comparable provisions.

Idaho Code, § 14-323 (substantially 
the same, except th a t omitted is the 
language commencing "or  when any 
such child or other relative" and term i
nating "b u t leaves lineal descendants 
surviving the testator,” so as to read 
in p o rt: *  and the devisee or
legatee dies before the testator, leaving 
lineal descendants, such descendants 
take the estate so given • • • ” ) .

Iowa Code 1939, §11861 ( if  a devisee 
die before testator, his heirs shall in
herit the property devised to him, unless 
from term s of will a  contrary in tent is 
m anifest).

Mont. Rev. Codes, §7012  (same as 
Idaho language, hereunder noted, except 
that only devise und devisee are men
tioned).

Cross-references.
When death of beneficiary causes 

failure o f gift. 101-2-27. 101-2-28.

Decisions from other jurisdictions.
—  Iowa.

I f  a devisee dies before the testator, 
the devise lapses in the absence o f a 
statutory provision to the contrary, and 
the property passes under th e residuary 
clause, i f  there be one; otherwise, to the 
testator's heirs. In re Freem an's Estate, 
141! Iowa 38, 124 N. W. 804.

A. L. H. notes.
Applicability of statute to prevent 

lapses, in case o f person dead a t time 
will was made, 3 A. L. R. 1682; devise 
or bequest to one “or his heirs” or to 
one “and his heirs” as affected by death 
of person named before death o f testa-

101-1-36. Devise Conveys All of Testator’s Interest.
Every tlevise of land in any will conveys all the estute of the devisor 

therein which he could lawfully devise, unless it clearly appears by the 
will that he intended to convey a less estate. (C. L. 17, § 6345.)
Comparable provisions.

Idaho Code, § 1 4 -3 2 4 , Mont. Rev.
Codes, §7013  (identical).
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101-1-37. After-Acquired Property Passes by Will.
Any estate, right or interest in lands acquired by the testator after 

the making of his will passes thereby and in the same manner as 
if title thereto were vested in him At the time of making the will, un
less the contrary manifestly appears by the will to have been the in
tention of the testator. (C. L. 17, §6346.)
Comparable provisions.

Idaho Code, § 14-325, Mont. Rev. 
Codes, §7014  (contain substantially 
identical provision, coupled with the 
following sentence: “ Every will made in 
express term s devising, or in any other 
term s denoting the intent of the testa
to r to devise, all the real estate o f such 
testator, passes all the real estate which 
such testator was entitled to devise a t 
the time o f his decease” ).

Iowa Code 1939, § 11849 (property 
to be subsequently acquired may be de
vised, when the intention is clear and 
exp lic it).

Cross-references.
Devise or bequest of “iill” property, 

1 0 1 -2 -1 5 ; after-acquired property os 
passing by deed, 76-1-9 .

Decisions from other jurisdictions.
— Iowa.

The bequest in a will o f "th e  remain
der of all my personal property and the

whole of my real estate,” held to cover 
subsequently acquired property, whether 
real or personal. B riggs v. B riggs, 69 
Iowa 017, 29 N. W. 632.

After-acquired realty will pasB under 
a devise of “all niy real estate,” spe
cifically described, “also including all 
other real estate now owned bv me.” 
I.uers v. I.uers. 145 Iowa GOO, 124 N, W. 
003. 139 Am. St. Rep. 453.

Property acquired a fte r  the will is 
made may be devised when the intention 
of the testator is clour and specific. 
W ills v. W ilts, 151 Iowa 149, 130 N. W. 
906.

A. L. R. notes.
Real property disposed of and re

acquired by testator a fter  execution of 
will covering it as passing thereunder, 
103 A. L. R. 1217; when will deemed to 
cover after-acquired property, 75 A. L. 
R. 474.

CHAPTER 2

INTERPRETATION OF WILLS

101 -2 -1 . Testator’s Intention Gov
erns.

101 -2 -2 . Intention to B e Ascertained 
from  Words of Will.

101 -2 -3 . Interpretation Governed by 
Following Rules.

101-2-4 . Several W ills to B e Con
strued Together as One.

101 -2 -5 . All Parts to Be Harmonized, 
if  Possible.

101 -2 -6 . Clear and D istinct G ift Pre
vails Over Inference from 
Other P arts  of Will.

101-2-7 . When Meaning Doubtful or 
Ambiguous.

101-2-8 . Words to Be Taken in Ordi
nary Sense.

101 -2 -9 . All Provisions to B e Given 
Effect, if  Possible.

101-2-10 . In testacy to Be Avoided.
101-2-11. Technical Words— Taken in 

Technical Sense.
101-2-12. Id. Not Necessary to Give 

Effect to a Disposition.

101-2-13.

101-2-14.

101-2-15.

101-2- 10.

101-2-17.

101-2-18.

101-2-19.

101- 2- 21. 

101 2 22 .

Words of Inheritance Not 
Necessary to Pass Fee.

Property Embraced in a 
Power Passes by Will.

E ffect o f Disposition of 
“AH" T estator’s Prop
erty.

Effect of Devise of Residue 
of Real Property.

Effect of Request o f Residue 
of Personal Property.

Effect o f Disposition to 
"H eirs ,"  “ Relatives,”
“ Fumily,” “Descendants," 
etc.

Id. When Used as Words of 
Donation, Not o f Lim its-

Effect of Words Referring 
to Death or Survivorship.

Effect of Disposition to a 
('lass.

When Rculty Deemed Per
sonalty.
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101-2-2!!. Unborn Chili! Takes if  An
swering Description of 
Class.

101-2 -24, Im perfect Descriptions to Be 
Corrected— Evidence Ad
missible.

101-2-25. Disposition to One on A t
taining M ajority —  P re
sumption.

101-2-20. When Vested Disposition Is 
Divested.

101-2-27. Death of Beneficiary During 
Lifetim e of Testator.

101-2-2H. Id. Interests in Remainder 
Not Affected.

101-2-20.

101-2-30 .

101-2-31.
101-2-32 .

101-2-33 .

101-2-34 .

101-2-35.

Conditional Disposition De
fined.

Condition Precedent De
fined.

Id. When Disposition Vests.
Id. When Deemed Per

formed.
Condition Subsequent De

fined.
Disposition to Several Vests 

in Them as Owners in 
Common.

When Advancements A re to 
Be Taken as Ademptions.

101-2-1. Testator’s Intention Governs.
A will is to be construed according to the intention of the testator. 

Where his intention can not have effect to its full extent, it  must have 
effect as fa r  as possible. (C. L. 17, §6347.)

History.
This section is identical with R . S. 

1BUB, § 271.7; Comp. Laws 1D07, § 2757.

Comparable provisions.
Cul. Probate Code, § 101 (includes 

idcnticnl provision, coupled with the 
following sentence: ‘‘Several testamen
tary instrum ents executed by the same 
testator arc to be taken and construed 
together ns one instrum ent” ).

Mont. Rev. Codes, §7010  (identical). 1 2

1. Operation and effect o f section.
This section controls all other sections

in which rules of construction arc given, 
in th at no rule provided for is to be 
given force nnd effect except for pur
pose of ascertaining real intention of 
testator as expressed by him; rules of 
construction are to 1>e resorted to as 
mere aids or guides for purpose of a t
taining real intention of testator. In  re 
Popplcton’s E state , 34 U. 285, 97 P. 138, 
131 Am. S t. Rep. 842.

The section has been applied to as
certainm ent of testator’s intention with 
respect to annuities. In  rc E state of 
Sears, 18 U. 193, 65 P. 83.

2. Intention of testator and how aseer-

Intention o f testator controls in con
struction o f provisions o f witl. Rumel 
v. Solomon, 54 U. 25, 180 P, 419. Inten
tion of testator is ultim ate object to la- 
kept in mind und to which all rules must 
,-ield. In re Johnson's E state, 04 U. 114, 
228 P. 748. These are cardinal prin
ciples. und such intention must prevail 
provided it is not contrary to law and 
testator has complied with the form s of 
law in the execution of the will. In  re 
Dewey's E sta te , 45 U. 98, 101, 143 P. 
124, Ann. Cas. 191SA 475.

In construction o f will to ascertain in
tention o f testator there iB greater la ti
tude of construction than in the case 
of a deed. In re Johnson's Estate, 64 U. 
114. 228 P. 748.

The intention o f testator is to be as
certained from  language used by testa
tor in will, and i f  meaning is clear from 
words used, resort to  rules o f construc
tion is neither necessary nor permissible; 
“where, however, meaning of a word 
or phrase employed by the testator is 
not clear, and may be given either one 
o f  two or more meanings when read in 
the light o f the whole instrument, the 
courts not only may, but are  required to, 
look to the condition and circum stances 
surrounding the testator a t  the tim e the 
will was made, and in the light o f these 
determine his true intention." In re 
Popplcton's E state , 34 U. 286, 293, 97 P. 
138, 131 Am. S t. Rep. 842.

Decisions from other jurisdictions.
—  Cslifornia.

The fa c t th a t decedent, on th e day 
following a conference in which her 
holographic will had been marked up 
by bank's tru st officer, made a declara
tion of trust in which she disposed of 
nil her Illinois property in the same 
m anner in which sne had disposed of 
her estate in h er holographic will as 
modified, indicated that she had inten
tionally abandoned and discarded her 
holographic w ill; and th is conclusion 
wus further strengthened by the fact 
th at she hud prepared, by an attorney, 
n d ra ft o f a  formal will embracing all 
the term s and conditions of th e holo
graphic will a s  modified by interlines- 
tions, alterations and changes made by 
herself, and by bank’s trust officer in 
her presence and with her knowledge 
and con sen t In re Towle’s E sta te , 14
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Cul.2d 2I>1, 93 P,2tl 555, 124 A. L . R. 
624.

One o f Ihc governing rules with re- 
sp ed  to construction of a  will is  that 
trie words arc not to be construed by 
nny one section or paragraph but that 
the instrument must bo read as a whole, 
and th at all p arts  o f a  will are to be con
strued together and in relation to each 
other so as to form , i f  possible, a  con
sistent whole. In re Northcutt's Estate, 
Hi Cul.2d 683, 107 P.2d 607.

—  Montana.
The law favors equality among chil

dren in the distribution of estates, and 
in cuse of u doubtful construction it 
selects that which leads to such a re
sult. In re Murphy’s E state, 99 Mont. 
114, 43 P.2d 233.

The principles declared in sections 
7016 to 7024 o f the Montana Revised 
Codes, relating to the interpretation of 
wills, must lie given full application in 
nny construction made of a  will. In  re 
Yergy's Estate, 106 Mont. 505, 70 P.2d 
655.

Where it was apparent from the lan
guage of the will tn at the testator was 
so anxious to give full power and au
thority to his widow th a t he stated the 
m atter in every conceivable way possible, 
not only emphasizing her right to the 
use of the income in the way of rents 
imd profits but also specifically stating 
th at she had full power and privilege 
to use any part o f  the principal th at she 
m ight from tim e to time desire, the 
widow was clearly acting within her 
right when she employed a bookkeeper 
and manager and paid him from th e as
sets of the life estate. In  re Yergy’s 
E state, 106 Mont. 606, 79 P.2d 666.

A. L. K. notea.
Agreement, before death of third per

son, between hia prospective heirs, 
devisees, or legatees as to their re
spective shares in estate, 74 A. L .
K. 441.

Automobile as  within description of 
property covered by bequest, 75 A.
L . R. 113.

Construction of provision creating trust 
th at losses or depreciation of eorpus 
shall be made good out o f principal, 
99 A . L . R . 718.

"D evise" or "devisee” in Btatute as in
cluding "leg acy " or “legatee," or 
vice versa, 4 A. L . R. 240.

l.uw in effect nt tim e o f execution of 
will or a t  time of death o f testator 
as controlling. 129 A. L . R. 869.

Practical construction placed on will by 
parties interested, 67 A. L . R. 1272.

Term "goods” employed in will as cover
ing real property, 64 A. L. R. 97.

Validity, construction, and effect of ex
press provisions in will for sever
ance of good from  bad in event of 
partial invalidity, 80 A. L . R . 1210.

W hat included in devise of “house," 
"dwelling house," or the like, 12 A. 
L. R . 1179.

Whnt included in term  "money” ss  used 
in will, 93 A. L. R. 514.

W hat included in term s "notes," "secu ri
ties,” etc., in a bequest, 62 A. L . R, 
1097.

What passes under term  "belongings’1 
or "effects” in will, 80 A. L. R.
941.

What pusses under term  “contents" in 
will, 120 A. L. R. 1210.

Word "now " or other word of time in 
will a s  relating to date of execution 
of will or date o f death of testator,

101-2-2. Intention to Be Ascertained from Words of Will.
In case of uncertainty arising upon the face of a will as to the appli

cation of any of its provisions, the testator's intention is to be ascer
tained from the words of the will, taking into view the circumstances 
under which it was made, exclusive of his oral declarations.

(C. L. 17, § 6348.)

Comparable provisions.
Mont. Rev. Codes, § 7017 (substan

tially identical).

Cross-references.
Correction of im perfect descriptions, 

101-2-24.

A. L. K. notes.
Admissibility of extrinsic evidence tc 

aid in construction, 94 A. L. R. 26.

101-2-3. Interpretation Governed by Following Rules.
In interpreting a will subject to the laws of this state, the rules pre

scribed in this chapter are to be observed, unless an intention to the 
contrary clearly appenrs. (C. L. 17, § 6349.)
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History.
This section is substantially identical 

with R. S . 1808, § 2769; Comp. Laws 
1007. §2709.

Comparable provisions.
Mont. Rev. Codes, §7018 (substan- 

tiully identical).

1. W ater rights.
Where land devised was o f little value 

without water rights, w ater rights 
passed to devisees as appurtenant to, 
and part of, the land. In re Johnson's 
Estate. 64 U. 114, 228 P. 748.

101-2-4. Several Wills to Be Construed Together as One.
Several testamentary instruments executed by the same testator are 

to be taken and construed together as one instrument.
(C. L. 17, §6350.)

History.
This section is identical with R. S. 

1898, §2 7 7 0 ; Comp. Laws 1907, §2770.

cannot be construed together us a part 
of u harmonious whole will. In  re Love's 
Estate. 75 U. 942, 248, 285 P . 299.

Cumpsrable provisions.
Mont. Rev. Codes, §7019  (identical).

1. Illustrative cases.
Two documents offered as one will, but 

completely inconsistent or antagonistic,

A. L. K. notes.
Incorporation into will o f provisions 

of will of another person by reference 
thereto, 97 A. L . R. 1470.

101-2-5. All Parts to Be Harmonized, if Possible.
All the parts of a will are to be construed in relation to each other, 

und, if possible, so as to form one consistent whole; but where several 
parts are absolutely irreconcilable, the later must prevail.

(C. L. 17. §6351.)
Comparable provieiona. A. L. I t  notes.

Mont. Rev. Codes, § 7020 (substan- Acknowledgment of signuturc by tes- 
tially identical; "the la tter must pre- tator or witness to will as  satisfying 
v a il") . statutory requirement th at testator or

witness sign in presence o f  each other, 
115 A. L. R. 689.

101-2-6. Clear and Distinct Gift Prevails Over Inference from Other 
Parts of Will.

A clear and distinct devise or bequest cannot be affected by any rea
sons assigned therefor, or by any other words not equally clear and dis
tinct, or by inference or argument from other parts of the will, or by an 
inaccurate recital of, or reference to, its contents in another part of 
the will. (C. L. 17, §6352.)
Comparable provisions.

Mont. Rev. Codes, § 7021 (identical).

101-2-7. When Meaning Doubtful or Ambiguous.
Where the meaning of any part of a will is ambiguous or doubtful, it 

may be explained by any reference thereto or recital thereof in another 
part of the will. (C. L. 17, §6353.)
Comparable provisions.

Mont. Rev. Codes, §7022 (identical).

101-2-8. Words to Be Taken in Ordinary Sense.
The words of a will are to be taken in their ordinary and grammatical 

sense, unless a clear intention to use them in another sense can be 
collected, and that other can be ascertained. (C. L. 17, § 6354.)
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Cal.2d 2C1, 93 P.2d 665, 124 A. L. R. 
024.

One of the governing rules with re
spect to construction of a  will is that 
the words are not to be construed by 
uny one section or paragraph but that 
the instrument must be read as a whole, 
and th at all parts o f a will are to be con
strued together and in relation to each 
other so as to form , i f  possible, a  con
sistent whole, In re N orthcutt’s Estate, 
Hi Cal.2d 083, 107 P.2d 607.

—  Montana.
The luw favors equality among chil

dren in the distribution o f estates, and 
in case o f a doubtful construction it 
selects that which leads to such a re
sult. In re Murphy’s E state , 99 Mont. 
114, 43 P.2d 233.

The principles declared in sections 
7010 to 7024 o f the Montana Revised 
Codes, relating to the interpretation of 
wills, must be given full application in 
any construction made of a  will. In  re 
Yergy's E state, 106 Mont. 606, 79 P.2d 
566.

Where it was apparent from  the lan
guage of the will tn at the testator was 
so anxious to give full power and au
thority to his widow th a t he stated the 
m atter in every conceivable way possible, 
not only emphasising her righ t to the 
use of the income in the way of rents 
and profits hut also specifically stating 
that she had full power and privilege 
to use any part o f the principal that she 
might from time to time desire, the 
widow was d early  acting within her 
right when she employed a bookkeeper 
und manager and paid him from  the as
sets o f the life estate. In re Yergy’s 
Estate. 106 Mont. 605, 70 P.2d 655.

A. L. K. notes.
Agreement, before death of third per

son, between his prospective heirs, 
devisees, or legatees as to th eir re
spective shares in estate, 74 A . L.
K. 441.

Automobile as within description of 
property covered by bequest, 75 A.
L. R . 113.

Construction o f  provision creating trust 
th at losses or depreciation of corpus 
shall be made good out of principal, 
09 A . L. R . 718.

“Devise” or “devisee” in stntute as in
cluding “legacy” or “legatee,” or 
vice versa, 4  A. L . R. 246.

Luw in effect a t  time of execution of 
will or a t time of death of teBtator 
as controlling, 129 A. L . R. 869.

Practical construction placed on will by 
parties interested, 67 A. L. R . 1272.

Term  “goods” employed in will as cover
ing real property, 64 A. L. R . 97.

Validity, construction, and effect o f  ex
press provisions in will for sever
ance o f good from bad in event of 
partial invalidity, 80 A. L. R . 1210.

W hat included in devise of “house,” 
“dwelling house,” or the like, 12 A. 
L. R. 1179.

Wliut included in term “money” as used 
in will, 93 A. L. R. 614.

W hat included in terms “notes," “securi
ties.” etc., in a bequest, 62 A. L . R. 
1007.

W hat passes under term “belongings" 
or “effects” in will, 80 A. L . R. 
041.

W hat passes under term “contenta” in 
will, 120 A. L. n . 1210.

Word “now” or other word of tim e in 
will as  relating to date of execution 
nt will nr date of death of testator, 
125 A. L. R . 700.

101-2-2. Intention to Be Ascertained from Words of Will.
In case of uncertainty arising upon the face of a will as to the appli

cation of any of its provisions, the testator’s intention is to be ascer
tained from the words of the will, taking into view the circumstances 
under which it was made, exclusive of his oral declarations.

(C. L. 17, § 6348.)

Comparable provisions.
Mont. Rev. Codes, § 7017 (substan

tially identical).

ITosa-refereneea.
Correction of im perfect descriptions, 

101-2-24.

A. L. K. notes.
Admissibility o f extrinsic evidence ta 

aid in construction, 04 A. L. R. 20.

101-2-3. Interpretation Governed by Following Rules.
In interpreting a will subject to the laws of this state, the rules pre

scribed in this chapter are to be observed, unless an intention to the 
contrary clearly appears. (C. L. 17, §6349.)
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lliHlory.
This section is substantially identical 

with R. S. 1898, §2769 ; Comp. Laws 
1907, § 2769.

Comparable provisions.
Mont. Rev. Codes, §7018  (substan

tially  identical).

1. Water rights.
Where land devised was of little value 

without water rights, w ater rights 
passed to devisees as appurtenant to, 
and part of, the land. In re Johnson's 
Estate, 64 U. 114, 228 P. 748.

101-2-4. Several Wills to Be Construed Together as One.
Several testamentary instruments executed by the same testator are 

to be taken and construed together as one instrument.
(C. L. 17, §6350.)

H istory. cannot be construed together as n purt
This section is identical with K. 8 . o f a harmonious whole will. In  re Love's 

1898, § 2770; Comp. Laws 1907, § 2770. Estate. 75 U. 242. .748, 286 P. 299,

Comparable provisions.
Mont. Rev. Codes, § 7 0 1 9  (identical).

t .  Illustrative cases.
Two documents offered a s  one will, but 

completely inconsistent o r  antagonistic,

A. L. It. notes.
Incorporation into will o f provisions 

o f will of another person by reference 
thereto, 77 A. L. R. 1476.

101-2-5. All Parts to Be Harmonized, if Possible.
All the parts of a will are to be construed in relation to each other, 

and, if possible, so as to form one consistent whole; but where several 
parts are absolutely irreconcilable, the later must prevail.

(C. L. 17. § 6351.)
Comparable provisions. A. L. It. notes.

Mont. Rev. Codes, § 7020 (substan- Acknowledgment o f signature by les- 
tialiy identical; “the la tte r  must pre- La tor or witness to will as satisfying
vu il") . statutory requirement th at testator or

witness sign in presence of each other,

101-2-6. Clear and Distinct Gift Prevails Over Inference from Other 
Parts of Will.

A clear and distinct devise or bequest cannot be affected by any rea
sons assigned therefor, or by any other words not equally clear and dis
tinct, or by inference or argument from other parts of the will, or by an 
inaccurate recital of, or reference to, its contents in another part of 
the will. (C. L. 17, § 6352.)
Comparable provisions.

Mont. Ucv, Codes, § 7021 (identical).

101-2-7. When Meaning Doubtful or Ambiguous.
Where the meaning of any port of a will is ambiguous or doubtful, it 

may be explained by any reference thereto or recital thereof in another 
part of the will. (C. L. 17, §6353.)
Comparable provisions.

Mont. Rev. Codes, § 7022 (id en tical).

101-2-8. Words to Be Taken In Ordinary Sense.
The words of a will are to be taken in their ordinary and grammatical 

sense, unless a clear intention to use them in another sense can be 
collected, and that other can be ascertained. (C. L. 17, § 6354.)
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immediate succession. In rc Murphy's 
E state , 01) Mont. 114. 43 P.2d 233.

When the term “children” is used in 
a will, it  is ordinarily (riven its primary 
meaning o f all legitimate offspring of 
the first degree, unless the context of 
the will indicates a different intention. 
In re Murphy's Estate, 99 Mont. 114, 
43 P.2d 233.

A. L. R. notea.
Construction of words “lend" or 

"toan” in deed or will, 34 A. I ,. R. 956; 
“devise" or "devisee" in statute as in
cluding "legacy" or “legatee,’’ or vice 
versa, 4 A. L . R. 240.

101-2-9. All Provisions to Be Given Effect, if Possible.
The words of a will are to receive an interpretation which will give 

to every expression some effect rather than one which will render 
any of the expressions inoperative. (C. L. 17, § 6355.)
Comparable provialons.

Mont. Rev. Codes, §7024  (identical).

Comparable provisions.
Cal. Probate Code, § IOC (includes 

identical provision).
Mont. Rev. Codes, §7023 (identical).

Decisions from other jurisdictions.
—  Montana.

Words occurring more than once in a 
will are presumed to have been used 
always in the Bame sense when the con
text does not show a contrary intention, 
or when the words are not applied to 
different mibjccts, and this rule applies 
with douhle force where the word in 
question is found in two sentences in

101-2-10. Intestacy to Be Avoided.
Of two modes of interpreting a will, that is to be preferred which 

will prevent a total intestacy. (C. L. 17, § 6356.)
Compsrable provisions.

Mont. Rev. Codes, §7026  (identical).

101-2-11. Technical Words— Taken in Technical Sense.
Technical words in a will are to be taken in their technical sense, un

less the context clearly indicates a contrary intention.

History.
This section is identical with R. S. 

1898, § 2777; Comp. Laws 1907, § 2777.

Comparable provisions.
Cal. Probate Code, § 106 (includes the 

following sentence: "Technical words 
are not necessary to give effect to any 
species o f disposition by a will; but tech
nical words in a will arc to be taken 
in th eir  technical sense, unless the con
text d early  indicates a contrary 
intention, or unless i t  satisfactorily 
appears that the will was drawn solely 
by the testator, and th at he was unac
quainted with such technical sen se").

Mont. Rev. Codes, § 7026 (identical). 1

1. Operation and effect of section.
This section is but declurulory o f rutc 

prevailing u l common law, anu is rule

(C. L. 17, §6357.)
o f construction onlv. In rc Poppleton's 
E state , 34 U. 286, 97 P. 138, 131 Am. 
St. Rep. 842.

2. Application of rule.
Where it appeared from  different 

provisions of will th at words "devise” 
and “bequeath" were used interchange
ably, such words would not be given 
usuul technical construction. Rumel v. 
Solomon, 64 U. 26, 180 P. 419.

Decisions from other jurisdictions.
—  California.

Where it  appeared thut th e will was 
not prepared by the testatrix  h erself but 
was drafted by her attorney, it  could 
lie assumed thut the legal term s em- 
Ixidied in the will were used in their 
technical sense. In re N ortheull's E s
tate, 16 Cul. 2d 683. 107 P.2.1 607.

101-2-12. Id. Not Necetwary lo Give Effect to a Disposition.
Technical words are not necessary to give effect to any species of 

disposition by will. (C. L. 17, § 6368.)
Comparable provisions.

M ont. Rev. Codes, §7027 (substan
tially identical).
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101-2-13. Words of Inheritance Not Necessary to Pass Fee.
The term “heirs,” or other words of inheritance, are not requisite to 

devise a fee, and a devise of real property passes all the estate of the 
testator, unless otherwise limited. (C. L. 17, § 6369.)

Comparable provisions.
('u i. Probute Code, § 107 (substan- 

tinlly identical).
Mont. Rev. Codes, §7028  (identical).

101-2-M . Property Embraced in a Power Passes by Will.
Real or personal property embraced in a power to devise or to be

queath passes by a will purporting to devise or bequeath all the real 
or personal property of the testator. (C. L. 17, §6360.)

Comparable provisions,
Mont. Rev. Codes. § 7029 (identical 

except tliut only power to devise is rnen-

101—2—15. Effect of Disposition of “All” Testator’s Property.
A devise or bequest of all the testator’s real or personal property in 

express terms, or in any other terms denoting his intent to dispose of 
nil his real or personal property, passes nil the real or personal property 
which he was entitled to dispose of by will at the time of his death.

(C. L. 17, §6361.)

Com parable provisions.
( tjiI. Probate Code, § 126 (identical, 

except that the following concluding 
words are added thereto: “including
property embraced in a power to de
v ise").

Mont. Rev. Codes, § 7030 (identical).

A. I,. R. notes.
Keciucst or devise of all testator's per

sonal property or real property as gen
eral or specific, 88 A. L. R. 663.

101-2-16. Effect of Devise of Residue of Real Properly.
A devise of the residue of the testator’s real property passes all the 

real property which he was entitled to devise at the time of his death,
not otherwise effectually devised I

Comparable provisions.
Cal, Probate Code, § 126 (substan

tially identical, in its merged form, 
with 101—2—1G and 101-2 -17 ).

Mont. Rev. Codes, §7031 (identical).

A. 1,. It. notes.
Devolution of lapsed portion of residu

ary clause, 74 A . L. R. 647.
Effect of designation of particular prop

erty in residuarv clause of a  will, 
I2H A. L. K. 822.

Effect of restrictive words or reference 
to specific property in  residuary 
clause to limit scope of clause us 
regards lapsed or ineffectual lega
cies and devises, 10 A. L . R. 1622. 

Fund remaining a t termination of testa
mentary trust or annuity as appli-

y his will. (C. L. 17, § 6362.)

cable to  make up deficiencies in 
particular bequests in preference to 
claim s of residuary beneficiaries, 
118 A. L. R. 362.

G ift by will of mixed residue of real 
and personal property as subjecting 
residuary realty to payment of pe
cuniary legacies, 42 A. L . R. 664.

Property over which the testator had 
power of appointment which is 
exercised by residuary clause, as 
nvuilable for payment of pecuniary 
legacies a fter  exhaustion of tes ta 
tor's property, 129 A. L. R. 826.

Reversion upon fuilurc of contingency 
upon which future estate is limited 
as within residuary clause of will, 
108 A. L. R. 464.
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101-2-17. Effect of Dequest of Residue of Personal Property.
A bequest of the residue of the testator’s personal property passes 

nil the personal property which he was entitled to bequeath at the time 
of his death, not otherwise effectually bequeathed by his will.

Comparable provision!).
Cut. Probate Code, § 126 (substan

tially  identical, in ita combined form, 
with 101-2-10 and 101-2-171.

Mont. Rev. Codes, §7032  (id en tical).

A. I.. II. Helen.
Devolution of lapsed portion of residu

ary clause, 74 A. L. R. 647.
Effect o f designation o f particu lar prop

erty in residuary clnuse of a  will, 
128 A. L. R. 822.

Effect o f restrictive words or reference 
to specific property in residuary 
clause to limit scope of clause as 
regards lapsed or ineffectual lega
cies and devises, 10 A. L. R. 1622. 

Fund rem aining a t termination o f  testa
m entary trust or annuity us appli

cable to make up deficiencies in 
particular bequests in preference to 
claim s of residuary beneficiaries, 
118 A. L . R. .162.

( l i f t  by will of mixed residue of real and 
personal property as subjecting 
residuary realty to  payment of 
pecuniary legacies, 42  A. L. R . 664.

Property over which th e  testator had 
power of appointment which is ex
ercised by residuary clause, as avail
able for payment o f  pecuniary lega
cies after exhaustion of testator’s 
property, 129 A. L. R . 826.

Reversion upon failure o f contingency 
upon which future estate ia limited 
us within residuary clause o f will. 
108 A. I,. R. 4C4.

101-2-18. Effect of Disposition to “Heirs.” “Relatives,” “Family,” 
“Descendants,” etc.

A testamentary disposition to “heirs,” “relatives,” “nearest rela
tives." "representatives.” “legal representatives,” or “personal repre
sentatives,” or “family,” "issue,” “descendants,” “nearest-” or "next of 
kin," of any person, without other words of qualification, when the 
terms arc used as words of donation, and not of limitation, vests the 
property in those who would be entitled to succeed to the property of 
such person according to the provisions of the chapter on succession in 
this title. (C. L . 17, § 6364.)
Comparable prnviaions.

Cal. Probate Code, § 108  (includes 
substantially identical provision; word 
"re latione” used in lieu o f  “relatives"; 
words "issue” and “descendants” not 
specifically mentioned).

Mont. Rev. Codes, § 7011 (substan
tia lly  identical; term  “relations” used in 
lieu of “ relatives").

A. I.. It. notes.
Adopted child us within term “issue” 

in statute relating to decedent's es
tates. 98 A. L. R. 190.

Devise or bequest to  “cousins” as includ
ing others than first cousinB, 19 A. 
L. R. 1410.

Disposition o f bequest or devise to one's 
estate, or, in alternative, to  one or 
his estate , 60 A. L. R. 1241. 

“ H eirs” in will us including legatees or 
devisees, 70 A. L. R. 681.

Husband or wife as n ext of kin within 
provision of will, 69 A. [„ R. 1407.

Meaning of term “relatives" or “rela
tions” employed in will, 67 A. L. It. 
1180.

“ N earest,” meaning in testam entary gift 
to “nearest heir” or the like, 11 A. 
L. R . 129.

Time as of which members of class de
scribed as testator’s  “heirs,” "next 
o f kin," “relations," etc., to whom a 
future g ift is made arc  to be ascer
tained, 127 A. L. R . 602.

Who nre within descriptive term s “rela
tion,” “child,”  "broth er,"  "s ister ,” 
etc., describing legatee or devisee in 
statute providing against lapse upon 
death of legatee o r  devisee before 
testntor, 116 A. L . R . 444.

Word "child" or “children” in will as 
including grandchild or grandchil
dren, 104 A. L. R. 282.

101-2-19. Id. When Used os Words of Donation, Not of Limitation.
The terms mentioned in the next preceding section are used as words 

of donntion and not of limitation, when the property is given to the
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person so designated directly, and not as a qualification of an estate 
given to the ancestor of such person. (C. L. 17, §6365.)

Comparable provisions. Mont. Rev. Codes, §7034 (subsUn-
Cul. Probate Code, § 1 0 8  (includes tinlly identical), 

substuntiully identical provision).

101-2-20. Effect of Words Referring to Death or Survivorship.
Words in a will referring to death or survivorship simply, relate to 

the time of the testator’s death, unless possession is uctually postponed, 
when they must be referred to the time of possession,

(C. L. 17, §6366.)
Comparable provisions.

Mont. Rov. Codes, § 7035 (identical).

101-2-21. Effect of Disposition to a Class.
A testamentary disposition to a class includes every person answer

ing the description at the testator’s death; but when the possession is 
postponed to a further period, it includes also all persons coming within
the description before the time to wl

Comparable provisions.
Ciil. Probale Code, §123  (includes 

identical provision).
Mont. Rev. Codes, §7036  (identical).

Decisions from  other jurisdictions.
— Montana.

Provision directing trustees to pay 
one-sixth of th e rem aining net income of 
the tru st esta te  “to the children of my 
said son" constituted a g i f t  to a class, 
the shares o f  each o f whom were to be 
determined by the number of the class. 
In re Murphy’s E state, 09 Mont. 114, 
43 P.2d 233.

A. L. It. notes.
Adopted child us within class in testu- 

nicntsry g ift, 70 A. L. R. 621. 
Adopted child ns within class named in 

deed or trust instrument, 133 A. L. 
R. 507.

Child Adopted a fter  testator’s  death, 
right to take under will, 6  A. L. R. 
1280.

nich possession is postponed.
(C. L. 17, §6367.)

Devise or bequest to one “or his h eirs’’ 
or one "and his heirs" as Affected by 
denth o f person named before death 
o f testator, 128 A. L . R. 94.

Language of will excluding or restrict
ing one us beneficiary, as excluding 
him from class to whom g ift iB 
made in another part o f will, 80 A. 
L. R. 140.

Living members of class os excluding 
their children from the class, 83 A. 
L. R. 164.

Tuking per stirpes or per capita under 
will. 126 A. L. R. 167.

Vested or contingent character o f re
mainder under devise o f  a  rem ain
der to a certain person or persons 
“or” his or their heirs or other 
class, 12H A. L. R. 306.

W hen may g ift by will or deed of trust 
be considered as one to a class, 106 
A. L. R. 1304.

101-2-22. When Realty Deemed Personally.
When a will directs the conversion of real property into money, such 

property and all its proceeds must be deemed personal property from 
the time of the testator’s death. (C. L. 17, §6368.)

History.
This section is identical with R. S. 

1808, § 2788 ; Comp. Laws 1907, §2788.

. Probate Code, 4 124, Mont. Rev. 
Codes, §7037  (id en tical).

1. Money received as royalties.
Where testator le ft mining property 

in C alifornia, Nevada and U tah, and 
administration in California was domi
ciliary, and those in Utah and Nevada 
were ancillary, Utah court had ju r is 
diction, especially, in view of th is sec-
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lion, o f an attem pt by legatee to obtain royalties, which under will were to l>c
partial distribution of assets in Utah sold. In re Campbell's Estnte, 63 U.
which consisted of money received ns 487, 173 P. CBS.

101-2-23. Unborn Child Takes if Answering Description of Class.
A child conceived before, but not born until after, a testator’s death, 

or any other period when a disposition to a class vests in right or in
possession, takes, if answering to

Comparable provisions.
Cal. Probata Code, § 123 (includes 

substantially identical provision).
Mont. Rev. Codes, §7038  (identical).

A. L. R. notes.
Adoption'of child as satisfying condi

tion of devise or bequest when or if 
beneficiary has a child, 30 A. L. R. 1412;

ic description of the class.
(C. L . 17, §6369.)

right o f  child cn ventre an mere to take 
under a conveyance or devise o f present 
interest to parent and children, 60 A. 
I„ R. 019 : statute as to  effect of subse
quent birth o f  a  child as applicable 
where will provides fo r  child, in the 
absence of an express exception, 30 A. 
L. R. 123(1.

101-2-24. Imperfect Descriptions to Be Corrected— Evidence Admix- 
sible.

When, applying a will, it is found thut there is an imperfect descrip
tion, or that no person or property exactly answers the description, mis
takes and omissions must be corrected, if the error appears from the 
context of the will or from extrinsic evidence; but evidence of the
declarations of the testator as to hi

History,
This section is identical with R. S. 

1898, § 2790; Comp. Law s 1907, §2790.

Comparable provlaiona.
Mont. Rev. Codes, § 7039 (identical).

Croaa-referenees.
Intention to be ascertained from  words 

of will, 101-2-2.

t .  Description o f land.
Where misdescription o f testator’s 

land was made to appear by extrinsic

s intentions cannot be received.
(C. L . 17, §6370.)

evidence, such error w as corrected under 
authority of th is  section. In re John
son's Estate, 64 U. 114, 228 P. 748.

False or repugnant words contained 
in description of land may be rejected 
if there rem ains a sufficient description, 
aided by circum stances surrounding tes
tator when he made the will, to identify 
the land intended to be devised, and the 
land so identified will pass to the devisee. 
In re Johnson’s E state , G4 U. 114, 228 
P. 748.

101-2-25, Disposition to One on Attaining Majority— Presumption.
Testamentary dispositions, including devises and bequests to a per

son on attaining m ajority, are presumed to vest at the testator’s death.
(C. L. 17, §6371.)

History.
This section is identical with R. S. 

1808, § 2791; Comp. Laws 1007, § 2701.

Comparable provisions.
Mont. Rev. Codes, § 7040 (identical).

Cross-references.
When legacies and annuities due, 

101-3-14. I.

I .  Trusts.
In view of this provision, vesting 

property upon testator's death, benefi

ciary of tru st, empowered by will to 
change trustee, muy compel named 
trustee, under order o f  court, to convey 
properly to new truBtee even before 
conclusion o f probate proceedings and 
distribution o f property therein. In re 
Lowe's E state, 68 U. 49, 249 P. 128,

Decisions from  other jurisdictions.
—  Montana.

Where the direction is to pay when 
the legatee attains a certain age, and 
the in terest or income from  the fund 
is given to him in the meantime, a  pres-
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cnt g i ft  is shown lo have been intended, 
nml the letruc.v vests in in terest a t  the 
dutc o f the testator's death. In re 
Murphy’s E state, 90 Mont. 114, 43 P.2d 
233.

On death of testator, in case at bar, 
the members of the class under consid- 
erution in being a t that time were 
vested in right At th at tim e, and the 
after-born child was vested in right a t 
the lime of birth, but no one o f the class

was vested in possession or in title, or 
could be bo vested until some one o f the 
clasB attained the age of 21 years. In 
re Murphy's Estate, 99 Mont. 114, 43 
P.2d 233.

A. U  It. notes.
G ift lo one "provided" or "providing" 

he attains a certain age as vested or 
contingent, 71 A. L. R. 1061.

101-2-26. When Vested Disposition Is Divested.
A testamentary disposition, when vested, can not be divested, unless 

upon the occurrence of the precise contingency prescribed by the testa
tor for that purpose. (C. L. 17, § 6372.)
Comparable provisions.

Cal. Probate Code, § 143 (includes 
identical provision).

Mont. Rev. Codes, § 7041 (identical).

101-2-27. Death of Beneficiary During Lifetime of Testator.
I f a devisee nr legatee dies during the lifetime of the testator, the 

testamentary disposition to him fails, unless an intention appears to 
substitute some other in his place, except as provided in section 101- 
1-35, (C. L. 17, §6373.)
Comparable provisions.

Mont, Rev. Codes, § 7042 (identical; 
reference is to  section 7012; see note 
under 101-1 -36 ).

Decisions from other jurisdictions.
— Montana.

In absence o f statute to contrary, 
where legacy or devise is le ft  to a per
son who is already dead a t the tim e the 
will in question is executed, the g ift 
lupscs even though the fa c t o f such

death is known to the testator. In re 
Dnvlc's E state, 107 Mont. 64, 80 P.2d 
371.

A. L. R. notes.
Applicability o f statute lo prevent 

lapses in case of person dead a t time 
will was made, 3 A . L. R. 1682; devise 
or bequest lo one “or his heirs” or to 
one “and his heirs" as affected by death 
o f person named before death of testa
tor, 78 A. L. R. 992.

101-2-28. Id. Interests in Remainder Not Affected.
The death of a devisee or legatee of a limited interest before the testa

tor's death does not defeat the interest of persons in remainder who 
survive the testator. (C. L. 17, § 6374.)
Comparable provisions.

Cal. Probate Code, § 1 4 0  (identical).
Mont. Rev. Codes, § 7043 (substan

tially  identical).

101-2-29. Conditional Disposition Defined.
A conditional disposition is one which depends upon the occurrence 

of some uncertain event. bv which it is either to take effect or to be de
feated. (C. L. 17, §6375.)
History.

This section is practically identical 
with R. 3 . 1898, §2 7 9 6 ; Comp. Laws 
1907, §2796.

Comparable provisions.
Cal. Probate Code, § 141, Mont. Rev. 

Codes, § 7044 (substantially identical).

Cross-references.
When conditional will denied probate, 

101- 1- 11.

1. Applicability o f  Mellon.
Where teetator who w as member of 

Mormon Church and balieved in its doc
trines, including doctrine of polygamy,



1 0 1 -2 -3 0 T itle 101— Wills and Succession 1630]

devised real C9tale to w ife, and save 
another woman other property, bu t in 
event o f her "m arrying again ,” provided 
th a t such devise should term inate, i t  was 
held th at the use of term "m arry again” 
by testator included polygamous mar* 
riages, and devise came within th is sec* 
tion. In re Poppleton’s E state , 34 U. 
286, I>7 P. 138, 131 Am. S t . Rep. 842.

A. L. H. notes.
Condition that devisee or legatee shall 

renounce, embrace, or adhere to 
specified religious fa ith , 26 A. L. R. 
1623.

Distinction between contingent estates 
and estates vested, subject to de
feasance, 131 A. L . R . 712.

Effect o f prevention, by co-legatee or co
devisee or a third person, o f legatee 
or devisee from perform ing the con
dition upon which the g i ft  rests, 
70 A. L . R. 1342.

Excuse for delay in complying with con
dition of bequest or dcviBC, beyond 
time allowed by will, 20 A. L. R. 
829.

G ift to one "provided” or "providing” 
he attains a certain  age as vested or 
contingent, 71 A. L . R. 1061.

Nature of estate created by, and enforce

ability of, provision in devise or 
bequest to charitable, religious, or 
educational corporation as to par
ticu lar purpose of the corporation 
for which it shall be used, 130 A. L. 
It, 1101.

Right o f  legatee or devisee and duty of 
executor in respect o f  legacy or de
vise payment of which Ib by the 
term s of will conditional upon per
formance o f  some ac t or course of 
conduct by legatee or upon Bomo 
future event, 110 A. L. R. 1364.

Vatidity, interpretation, and application 
o f provisions of will making devise 
or bequest to or in tru st for re
ligious or educational body depend
en t upon adherence to particular 
body of principles or dogmas, or 
ecclesiastical connection, 120 A. L. 
R . 971.

Validity of bequest or devise in trust 
terms of which are subject to tes
ta to r’s fu ture directions, 24 A. L. R, 
177.

Validity of condition of g i ft  or benefit 
by will depending on divorce or 
separation, 08 A. L . R. 767.

When will deemed contingent, 79 A. I.. 
H. 1108.

101-2-30. Condition Precedent Defined.
A condition precedent in a will ia one which is required to be fulfilled 

before a particular disposition takes effect. (C. L. 17, §6376.)
Comparable provisions.

Cal. Probate Code, § 142 (includes
identical definition).

Mont. Rev. Codes, Jj 7045 (id entical). V.

V. I ,. R. notes.
Condition th at devisee or legatee shall 

renounce, embrace, or adhere to 
specified religious faith , 26 A. L . R. 
1623.

Distinction between contingent estates 
and estates vested, subject to  de
feasance, 131 A. L . R. 712.

Effect o f prevention, by co-lcgatcc or co
devisee or a third person, of legatee 
or devisee from  perform ing the 
condition upon whicn the g ift rests, 
76 A. L. R. 1342.

Excuse fo r  delay in complying with con
dition of bequest or devise, beyond 
time allowed by will, 26 A. L, R. 
D29.

G ift to one “provided” or “providing" 
he atta in s a certain age as vested 
or contingent, 71 A. L . R. 1061.

Nature of estate created by, and en
forceability of, provision in devise 
or bequest to charitable, religious, 
or educational corporation as to 
particular purpose of the corpora
tion for which it shall be used, 130 
A. L. R. 1101.

Right of legatee or devisee and duty of 
executor in respect o f legacy or de
vise payment of which is by the 
terms of will conditional upon per
form ance of some act or course of 
conduct by legatee or upon some 
future event, 110 A. L . R. 1364.

Validity of condition o f g ift or benefit 
by will depending on divorce or 
separation, 68 A. L . R. 767.

When will deemed contingent, 79 A. L. 
R. 1108.

101-2-31. Id. When Disposition Vests.
Where a testamentary disposition is made upon a condition precedent, 

nothing vests until the condition is fulfilled, except where such fulfill
ment is impossible, in which case the disposition vests, unless the condi
tion was the sole motive thereof, and the impossibility was unknown to



[6*1] Title 101— W ills and Succession 1 01-2 -35

the testator, or arose from an unavoidable event subsequent to the
execution of the will.
Comparable provisions.

Cal. Probate Code, §142 (includes 
substantially identical provision).

Mont. Kev. Codes, § 7048 (id en tica l).

A. I,. It. notes.
Provision suspending vesting for fixed 

period upon condition or with

(C. L. 17, § 6377.)
(luuliflcation th a t period shall not 
be longer than lifetim e o f person 
or persons in being a t death o f tea- 
tutor as violation o f rule against 
perpetuities, til A . L. R. 771.

101-2-32. Id. When Deemed Performed.
A condition precedent in a will is to be deemed performed when the 

testator’s intention has been substantially, though not literally, com
plied with. {C. L. 17, § 6378.)
Comparable provisions.

Cnl. Probate Code, §142 (includes 
substantially identical provision).

Mont. Rev. Codes, § 7047 (id en tica l).

101-2-33. Condition Subsequent Defined.
A condition subsequent is where an estate or interest is so given 

as to vest immediately, subject only to be divested by some subsequent
act or event.
Comparable provisions.

Cid. Probate Code, § 143 (includes
idcnticnl definition).

Mont. Rev. Codes, §7048 (id en tical).

A. I,. K. notes.
Condition th at devisee or legatee shall 

renounce, embrace, or adhere to 
specified religious faith , 25 A. L . R. 
1523.

Distinction between contingent estates 
nnd estates vested, subject to de
feasance, 131 A. L. R. 712.

Effect o f prevention, by co-legatee or co- 
rlcviscc or a third person, of legatee 
or devisee from performing the 
condition upon which the g ift rests, 
7fi A. L. R. 1342.

(C. L. 17, §6379.)
Excuse for deluy in complying with con

dition o f bequest or devise, beyond 
time allowed by will, 2(1 A. L. R. 
*.(20.

Validity, interpretation, and application 
of provisions of will making devise 
nr bequest to or in trust for re
ligious or educational body depend
ent upon adherence to particular 
body of principles or dogmas, or 
ecclesiastical connection, 120 A. L. 
R. 071.

Validity of condition of g ift or benefit 
by will depending on divorce or 
separation, 68 A. L. R. 757.

When will deemed contingent, 70 A. L. 
R. 1168.

101-2-3-1. Disposition to Several Vests in Them as Owners in Common.
A devise or legacy given to more than one person vests in them as 

owners in common. (C. L. 17, §6380.)
Comparable provisions. Cross-references.

Mont. Kcv, Codes, §7043 (id en tical). Sim ilar section relating to convey
ances, 7R-1-6.

101-2-35. When Advancements Are to Be Taken as Ademptions.
Advancements or g ifts are not to be taken as ademptions of general 

legacies, unless such intention is expressed by the testator in writing.
(C. L. 17, § 6381.)

History. Comparable provisions.
This section is identical with R. S . Mont. Rev. Codes, § 7050 (identical). 

1898, § 2 8 0 1 ; Comp. Laws 1007, § 2801.
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Crniw-referenreg.
Advancements generally, 101-1 .II, 

101-4-18 to 101-4-22, 102-12 !).

t. Determination of quentlon.
W hether an ademption has tukcn place 

by an advancement, depends upon the 
express or implied terms o f will, anil 
not upon the provisions of the statute

of descents, to-wit, 101 4 18 to 101-4-20, 
In rc Picksrd’s E state, 42 IT. 1015, 120 
I*.

A. I,. It. notes.
Applicability of doctrine of advance

ments to testate succession, 112 A. L. R. 
7110.

CHAPTER 3

GENERAL PROVISIONS

101-3-7.

101-3-4.

101-3-6.

101-3-0.

101-3-7.

101-3-11.

101-3-12.

Classification of Legacies,
Payment of Debts— All In

testate 's Property Charge
able.

Id. Order of Recourse to 
Testator's Property

Id. Contribution by Devisees 
and Legatees.

Effect of Discharge or Be
quest o f Debts in a Will.

Order of Recourse to Prop
erty  for Payment of 
Legacies.

Id. O f Legacies to Spouse 
or Kindred.

Abatement by Classes.
Title Passes by Will Subject 

to Probate Proceedings.
When Conveyance by Heir 

Good Notwithstanding De
vise.

Duty of Legatees for Life 
Only.

When Bequest of Income 
Accrues.

101-3-1

101-3-1

101-3-1 

101—3—S

Gifts in Contemplation of 
Death May Oc Satisfied 
Before Death,

When Legucics and Annui
ties Due.

Interest on Legacies,
In tent Governs Four Pre

ceding Sections.
Although Not Named E x 

ecutor, One Intended E n
titled to Letters,

Executor Cannot Appoint 
Executor.

Executor Must Qualify—  
Limited Power Before 
Letters Issue.

W ills Made Prior to May 31, 
1884, Not Affected.

When Law of Locus and 
Law of Domicile Governs.

Murderer May Not Inherit 
from Victim.

101-3-1. Classification of Legacies.
Legacies are distinguished and designated, according to their nature, 

as follows:
(1) A legacy of a particular thing, specified and distinguished from 

all others of the same kind belonging to the testator, is specific; if 
such legacy fails, resort cannot be had to the other property of the 
testator.

(2) A legacy is demonstrative when the particular fund or personal 
property is pointed out from which it is to be taken or paid; if such 
fund or property fails, in whole or in part, resort may be had to the 
general assets as in case of a general legacy.

(3) An annuity is a bequest of certain specified sums periodically; 
if the fund or property out of which they are payable fails, resort may 
be had to the general assets as in case of a general legacy.

(4) A residuary legacy embraces only that which remains after all 
the bequests of the will are discharged.

(6) All other legacies are general legacies. (C. L. 17, § 6.782.)
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Hiatory.
This section is practically identical 

with R. S . 1898, §28 0 2 ; Comp. Laws 
1907, §2802 .

Comparable provisions.
Cal. Probate Code, § 101 (substan

tial!)' identical; from aubd. 2  is omitted 
the portion following the semicolon 
herein, hut the concluding lunguoge of 
sulxl. 3 is worded ns follows: " i f  the 
fund ur property out o f which a demon
strative legacy or an annuity is payable 
fails, in whole or in part, resort may 
l>o hud to the general assets, as in case 
o f a general legacy").

Mont. Rev. Codes, §7051 (identical).

1. Specific legacy.
A specific legacy is something dis

tinguished from the rest of th e testator's 
estate, and it ib sufficient i f  it  can be 
specified and distinguished from  the rest 
o f the testator’s estate a t th e tim e of 
his decease. In re Campbell's E state, 
27 U. 301, 76 P. 851.

2. Marshaling decedents' estates,
Whcvc there was nothing in provision

of will which either expressly or by 
ncccssury implication oncrated real es
tate specifically devised with bunien of 
paying general legacies mentioned in 
subsequent provision, held real estate 
passed free from any claim on part of 
l>eneficiarics mentioned in subsequent

101-3-2. Payment of Debts— All

paragraph. Rumel v. Solomon, 54 U.
26, 30, 180 P . 419.

A. L. K. notes.
Agreement th a t one’s  share in estate 

shall be equal to share of certain 
other person as affected by g ift to 
latter during lifetim e of decedent, 6 
A. L. R . 1436.

Request or devise of all testator’s per
sonal property or real property as 
general or specific, 88 A. L. R. 563.

Direction in will th a t legacies be paid 
out of the personal estate as  affect
ing right to charge real estate 
therewith, 26 A . L. R. 648.

Duty and liability of executor (or ad
m inistrator w ith will annexed) in 
respect o f personal property specifi
cally bequeathed, and not needed for 
payment of debts, 127 A. L . R. 1071.

Fund remaining a t  termination o f testa
mentary trust or annuity as appli
cable to  make up deficiencies in 
particular bequests in preference to 
claims of residuary beneficiaries, 
118 A. L . R. 352.

Rights and remedies in respect o f legacy 
charged upon land devised, 134 A. 
L. R. 361.

Specific devises and specific legacies as 
subject to ratable contribution for 
the payment of debts, 42 A. L. R. 
1519.

When legacy is regarded bb demonstra
tive, 73 A. L . R. 1250.

Intestate's Properly Chargeable.
When a person dies intestate, all hia property, real and personal, 

without any distinction between them, is chargeable with the payment 
of his debts, except as otherwise provided by law. (C. L. 17, § 6383.)
History.

This section is identical with R. S. 
1KUH, § 2803; Comp. Lows 1907, § 2803.

Comparable provisions.
Idaho Code, §15-1201  (substantially 

identical).
Mont. Rev. Codes, §7062  (substan

tially identical).

CroNa-rcferences.
Property subject to payment of debts, 

101-4-2, 101 4 6, 101 1 -1 ; property not

subject to payment of general debts, 101- 1- 6, 102- 8- 2.

1. Presentation of claims.
A judgment claim  m ust be presented 

like any other claim, and aw ait the ac
quisition of funds with which to pay it. 
Wasatch Livestock Loan Co. v. Nielson, 
90 U. 307, 321, 66 P.2d 613, rehearing 
denied 90 U. 331, 61 P.2d 616.

101-3-3. Id. Order of Recount to Testator's Property.
The property of u testator, except as otherwise provided by law, must 

be resorted to for the payment of debts, expenses and family allowance 
in the following order:

(1 ) The property which is expressly appropriated by the will for the 
payment of the same.

(2 ) Property not disposed of by the will.
(3 ) Property which is devised or bequeathed to a residuary legatee.
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(4) Property which is not specifically devised or bequeathed.
(5) All other property ratably.
Before any debts are paid, the expenses of the administration and the 

allowance to the family must be paid or provided for.
(C. L. 17, § 6384.)

Comparable provisions.
Mont. Rev. ( ‘odes, § 706:t (substan- 

linlly identical as to “payment of 
d eb ts").

101-3—1. Id. Contribution by Devisees and Legatees.
When an estate given by will has been sold for the payment of debts, 

expenses or family allowance all the devisees and legatees must con
tribute according to their respective interests to the devisee or legutee 
whose devise or legacy has been taken therefor, and the court, when dis
tribution is made, must by decree for that purpose settle the amount of 
the several liabilities, and decree the amount each person shall con
tribute, and reserve the same from their distributive shares, 
respectively, for the purpose of paying such contribution.

(C. L. 17. § 6385.)

A. I,. K. notes.
Specific devises and specific legacies 

us sub ject to ratable contribution for 
the payment o f debts, 42 A. L, R, 1519.

101-3-5. Effect of Discharge or Bequest of Debts in a Will.
The discharge or bequest in a will of any debt or demand of the testa

tor against the executor named, or any other person, is not valid against 
the creditors of the decedent, but is a specific bequest of the debt or 
demand. It must be included in the inventory, and, if necessary, ap
plied in the payment of the debts. I f  not necessary for that purpose, 
it must be paid in the same manner and proportion as other specific 
legacies. (C. L. 17, § 6386.)

A. L. K. notes.
Legacy or devise to creditor of testa

tor us satisfaction in whole or part of 
debt, 86 A. L. R. C.

101-3-6. Order of Recourse to Properly for Payment of Legacies.
The property of a testator, except as otherwise provided by law, must 

be resorted to for the payment of legacies in the following order:
(1 ) The property which is expressly appropriated by the will for the 

payment of the legacies.
(2 ) Property not disposed of by the will.
(3 ) Property which is devised or bequeathed to a residuary legatee.
(4 ) Property which is not specifically devised or bequeathed.

(C. L. 17, § 6387.)

Comparable provisions.
Idaho Code, §16-120:1, Mont. Rev. 

Codes, §71)64 (substantially identical).
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101-3-7. Id. Of Legacies to Spouse or Kindred.
Legacies to husband, wife or kindred of any class are chargeable only 

after legacies to persons not related to the testator.
(C. L. 17, § 6388.)

Comparable provisions.
Mont. Rev. Codca, §7056  (identical, 

except th a t word “widow” in used in 
lieu of “w ife” ).

101-3-8. Abatement by Classes.
Abatement takes place in any class only as between legacies of that 

class, unless a different intention is expressed in the will.
(C. L . 17, §6389.)

Comparable provisions. or devices in event of insufficiency o f os-
Mont. Rev. Codes, § 7056 (identical), sets to pay all in full, 101 A. L . R . 704;

preference among general legacies as
A. L  R . notea. regards abatement, 34 A. L. R. 1247,

Construction and effect o f  provisions 
of will regarding abatem ent of legacies

101-3-9. Title Passes by Will Subject to Probate Proceedings.
In a specific devise or legacy the title passes by the will, but posses

sion can only be obtained from the personal representative; and he may 
be authorized by the court to sell the property devised and bequeathed 
in the cases herein provided. (C. L. 17, § 6390.)
Comparable provisions. judge o f the probate court * * * "

Idaho Code, § 15-1205, Mont. Rev. [Idaho], “ * • • by the district enurt
Codes, § 7057 (substantially identical; * • a ” [M on t.]).
"  * * • may be authorised by the

101-3-10. When Conveyance by Heir Good Notwithstanding Devise.
The rights of a purchaser or encumbrancer of real property, in good 

faith and for value, derived from any person claiming the same by 
succession, are not impaired by any devise made by the decedent from 
whom succession is claimed, unless within four years after the devisor’s 
death the instrument containing such devise is duly proved as a will, 
und recorded in the office of the clerk of the district court having ju ris
diction thereof, or written notice of such devise is filed with the re
corder of the county where the real property is situated.

(C. L. 17, § G391.)
Comparable provisions.

Mont. Rev. Codes, § 7058 (although 
the language is substantially identical, 
the arrangem ent thereof v aries: clause 
“within four years a fter  the devisor’s 
death” constitutes the concluding por
tion o f the section, thus reading, in

part, “ • * • from whom succession
is claimed, unless the instrument * * * 
or unless written notice of such devise 
is filed with the clerk o f the county 
where the real property is situated, 
within four years a fter  the devisor's 
death” ).

101-3-11. Duly of Legatees for Life Only.
Where specific legacies are for life only, the first legatee must sign 

and deliver to the second legatee, or, if there is none, to the personal 
representative, an inventory of the property, expressing that the same
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is in his custody for life only, and that, on his decease, it is to be 
delivered and to remain to the use and for the benefit of the second 
legatee, or to the personal representative, as the case may be.

(C. L. 17, §6392.)
Coinoarable provisions. ('road-references.

Mont. Rev. Codes, § 7069 (identical). Principal and income, Title 73 A;
termination of life estate, ]04—6'J.

101-3-12. When Bequest of Income Accrues.
In case of a bequest of the interest or income of a certain sum or 

fund, the income accrues from the testator’s death. (C. L. 17, § 6393.)
Comparable provisions.

Mont. Rev. Codes, §7000  (identical).

101-3-13. Gifts in Contemplation of Death May Be Satisfied Before 
Death.

A legacy or g ift in contemplation, fear or peril of death may be satis
fied before death. (C. L. 17, § 6394.)
Comparable provisions.

Mont. Rev. Codes, § TOfil (substan
tially identical).

101—3—1 -t. When Legacies and Annuities Due.
Legacies are due and deliverable at the expiration of one year after 

the testator’s decease. Annuities commence at the testator's decease.
(C. L. 17, §6395.)

History.
This section is identical with R. S. 

1898, § 2816; Comp. Laws 1907, §2818.

Comparable provisions.
Cal. Probate Code, § 102 ( “Legacies 

are due and deliverable one year a fter  
the testator's death, and bear interest 
from that time on and a fter  the effective 
date o f this act a t  the rate  of 4 per cent 
per annum, except th a t legacies for 
maintenance, or to the testator's widow, 
bear like in terest from the testator’s 
death. Annuities commence a t  the tes 
tator's death” ) .

Idaho Code. § 16-1200 (identical, ex
cept that “eight months” specified in 
lieu o f "one year” ).

Mont. Rev. Codes, § 7002 (identical).

Cross-references.
When testam entary dispositions vest, 

101 2 26.

I. Applicability o f section.
This section has been applied to an

nuities. In  re E sta te  o f  Sears, 18 11.

101-3-15. Interest on Legacies.

193. 65 P . 83, applying It. S. 1898, 
§2816 .

A. L . R. notes.
Annuity or stated sum directed to be 

paid during life as charge upon princi
pal in event o f insufficient income, 
where will or other trust instrument 
neither expressly specifies income as the 
source of payment, nor expressly author
izes use of principal for th at purpose, 
109 A. L . R. 717 ; right o f estate of 
named beneficiary to payments o f an
nuity or income during period between 
his death and the death of third person 
or other event by reference to which 
the period of pnyments is limited by the 
term s of will or other instrument, 112 
A . L. R. 6H1; righ t of specific or demon
strative legatee or devisee (or gencrul 
legatee for pnyment of whose legacy 
there is direction to act aside or a se l
ling  aside o f property) to earnings, 
dividends and accretions U'Uvccn time 
o f  testator’s death and payment of 
legacy, lid  A. 1,. ft. 1129.

Legacies bear interest from the time when they are due and payable, 
except that legacies for maintenance, or to the testator's widow, bear 
interest from the testator’s decease. (C. L. 17, § 6396.)
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Comparable provisions.
<'nl. Probate Code, § 102 (wo nolo un

der f 01
Mont. Rev. Cod or, § 7003 (idcnlicnl).

|(M-3 -1 6 . Intent Governs Four Preceding Sections.
The four preceding sections are ii 

tor’s express intention.
History.

This section is identicu) with R . S. 
1898, § 2817; Comp. Laws 1907, §2817.

Comparable provisions.
Cnl. Probute Code, §103  (testato r’s 

express iniention controls).
Mont, Rev. Codes, §7004 (identical).

1. Trusts.
Renefteiury of trust, empowered by 

will to change trustee, and whose con* 
sent is necessary to uil acts o f trustee

all cases to be controlled by a testa
te. L. 17, §6397.)

relating to investment of tru st fund, 
may remove trustee without cause and 
procure appointment of another, subject 
to qualification th at latter is competent 
and other beneficiaries’ interests will not 
1>t> jeopardized; and in view o f  101-2-26, 
vesting property upon death of testator, 
trustee may be compelled to convey 
property to new trustee even before 
conclusion of probate proceedings and 
distribution of property therein. In re 
Lowe’s Estate, <>8 0 .  49, 249 P. 128.

101-3-17. Although Not Named Executor, One Intended Entitled to 
Letters.

Where it appears by the terms of a will that it wus the intention of 
the testator to commit the execution thereof and the administration of 
his estate to any person as executor, such person, although not named 
executor, is entitled to letters testamentary in the same manner as if  he 
had been named executor. (C. L. 17, § 6398.)
Comparable provisions.

Mont. Rev. Codes, § 7066 (substan
tially identical).

101-&-I8. Executor Cannot Appoint Executor.
An authority to an executor to appoint an executor is void.

(C. L. 17, §6399.)
Comparable provisions. Cross-reference*.

Mont. Rev. Codes, § 7066 (id en tical). Executor of executor, 102-3-18 .

101-3-19. Executor Must Qualify— Limited Power Before Letters 
Issue.

No person has any power as an executor until he qualifies, except 
that before letters have been issued he may pay funeral charges and 
take necessary measures for the preservation of the estate.

(C. L. 17, §6400.)
Comparahlc provisions.

Mont. Rev. Codes, § 7067 (id en tical).

101-3-20. Wills Made Prior to May 31, 1884, Not Affected.
The provisions of this title do not impair the validity of the execution 

of any will made prior to the 31st day of May, 1884, nor affect the con
struction of any such will. (C. L. 17, § 6401.)
Comparable provisions.

Mont. Rev. Codes, § 7068 (sim ilar in 
purport).
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101-3-21. When Law of Locus and Law of Domicile Governs.
Kxcept as otherwise provided, the validity and interpretation of wills 

are governed, when relating to real property within this state, by the 
law of this state; when relating to personal property, by the law of the 
testator’s domicile. (C. L. 17, § 6402.)

This section is iilonticul with R. S. 
1898, § 2822; Corap. Laws 1907, §2822.

Comparable provisions.
Mont. Rev, Codes, § 7069 (id en tical).

CniHH-refe rentes.
Validity of foreign wills, 101 -1 -14 ; 

proof of foreign wills, 102-3-22.

1. Wills of personalty.
Under this section interpretation of 

wills shall be governed, when relating 
to persona) property, by law o f  testator's 
domicile, and not by interpretation given 
wills by courts of sister s ta te  where 
domieilinry administration is had. In re 
Campbell's Eslu tc, 53 U. 487, 173 P. 
088.

Generally, low of testator's domicile 
governs in construction of his will dis
posing o f personalty, and courts exer
cising ancillary powers should be 
governed by thin rule in construing wills, 
unless construction by law o f  testator’s 
domicile contravenes law of sta te  where

will is offered for probate. In rc Camp-
lull's E state, 83 U. 487, 173 P. 688.

A. L. R. notes.
Accountability of domiciliary executor 

or administrator, to court o f domi
cile, in respect o f personal assets 
subject, or susceptible, to sncillary 
administration, 132 A. L . R, 1369.

Conflict of laws as to construction and 
effect of will devising reel property, 
79 A. L. R. 91.

Decree o f court of domicile respecting 
validity or construction of will, or 
admitting or denying its admission 
to probate, as conclusive as regards 
real estate in another state devised 
by will. 131 A. L . R. 1023.

Governing law o f will as  affected by 
change of domicile a fter  its execu
tion, 67 A. L. R. 229.

Law of domicile or o f  place of ancillary 
administration as governing rights 
and priorities o f creditors of dece
dent in respect of assets in ancil
lary jurisdiction, 124 A. L. R. 1281.

101-3-22. Murderer May Not Inherit from Victim.
No person finally convicted of feloniously causing the death of 

another shall take or receive any property or benefit by succession, will, 
or otherwise, directly or indirectly, by reason of the death of such per
son ; but all property of the deceased and all rights conditioned upon his
death shall vest and be determined 
were dead.
Comparable provisiono.

Cal. Probate Code, §268 ( “ No person 
convicted of the murder of the decedent 
shall be entitled to succeed to any por
tion of the estate ; but the portion 
thereof to which he would otherwise be 
entitled to succeed goes to the other 
persons entitled thereto under the provi
sions of this chapter” ).

Iowa Code 1939, § 12032 ("N o person 
who feloniously tnkes or causes or pro
cures another so to take the life of

the same as if the person convicted 
(C. L. 17, §6403.)

another shall inherit from such person, 
or receive any interest in the estate of 
the decedent as surviving spouse, or 
take by devise or legacy from  him, any 
portion of his estate” ).

A. I.. R. notes.
Murder of ancestor by heir as affect

ing intestate succession, 61 A. L. U. 
109R; murderer, right to  take as bene
ficiary under will o f victim, 61 A. L. R. 
1113.
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CHAPTER 4

SUCCESSION *
101-4-1. Defined.
101-4-2. Property of In testate Pauses 

to Heirs Subject to Pro- 
hute Proceeding.

101-4-2. W ife’s In terest in Husband's 
Real Property.

101-4-4, Klection by Widow to Take 
Under Will or Distribu
tive Share.

101-4-5. Succession in Absence of 
Will or M arriage Contract.

101-4-0. Homestead —  Exem pt Prop
erty.

101-4-7. Id. Ownership— Partition.
101—4-8. id, Vulue Deducted from 

Share of Survivor.
101-4-!), Dower and Curtesy Ahol-

101 -4-10 , Illegitim ate Children —  In
heritance by.

101-4-11. Id. Inhcritunce from.
101-4-12. Degrees of Kindred— How 

Computed.

101-1-1,'I. I<|. Lineal and Collateral.
101-4-14. Id. Ascending Bnd De

scending.
101-4-16 . Id. In Direct Line.
101-4-16. Id. In Collateral Line.
101-4-17. H alf Blood Inherits Equally 

with Whole Blood.
101—4—IB. Advancements— To Be Taken 

Towards Share.
101-4-10. Id. I f  Exceeding or Less 

than Share.
101-4-20. Id. Defined.
101-4-21. Id. Value, How Deter

mined.
101-4-22. Id. Charged Against Issue 

o f Deceased Heir.
101 - 4 —2-1. Inheritance “ By Right of 

Representation” —  Post
humous Child Deemed 
Alive at Parents’ Death.

101-1-24. Aliens May Take by Succes-

■ History of act. This chapter was Comp. Laws 1870, §§ 700-722; 2 Comp. Laws 1HHH. §§ 2720-2760; R. S. 18118, Jig 2R24-2B50; Comp. Laws 1907, §§ 2824-2850.

101-1-1. Defined.
Succession is the coming in of another to take the property of one who

dies without disposing of it by will.

This section is practically identical 
with Comp. Laws 1876, g 700; 2 Comp. 
Laws 18RH, §27 2 0 ; R. S . 1808, §2824 ; 
Comp. Laws of 1907, §2824 . In re 
Billion's Estutc, 47 U. 06, 161 P. 622.
I,. R. A. 1916 C 670, construing word 
“heirs’’ in 101-4-2, and holding thut 
wife is not an heir.

Comparable provisions.
Idaho Code, § 14-101, Mont. Rev. 

('odes, § 7071 (identical).

I. Operation and elTect o f section.
This section implies th at property ac

quired by succession may be disposed of 
l>v will. In  re Bullen’s E state, 47 U. 06, 
151 P. 622, L. R . A. 1916 C 670.

A. I.. K. notes.
Consideration for compromise o f family 

dispute over estate, 118 A. L. R. 
1267.

Constitutionality o f statute repealing, 
modifying, or changing course of 
descent and distribution of prop
erty, 102 A. L. R. 222.

(C. L. 17, §6404.)
Effect on jo in t estate, community estate, 

or estate by entireties, of death of 
both tenants in same disaster, 18 
A. L. R. 106.

Inheritable quality of possibility of re
verter, 77 A. L. R. 344.

Mistake as to one’s interest in land un
der law of descent a subject o f re
lief, 29 A. L . R. 194.

Release to ancestor by heir expectant, 
28 A. L. R. 427.

Right o f heir, next o f kin, or other per
son interested in decedent’s estate 
to attack his m arriage on ground 
of his mental incompetoncy, 67 A. 
L. R. 131.

Succession to properly as affected by 
death in common disaster in absence 
of presumption or proof of survivor
ship. 43 A. L. R. 1348.

Validity and effect o f transfer o f ex
pectancy by prospective heir, 121 
A. L. R. 460.
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101-1-2. Property of Intestate Pannes to Heirs Subject to Probate Pro
ceedings.

The property, both real and personal, of one who dies without dispos
ing of it by will passes to the heirs of the intestate, subject to the con
trol of the court, and to the possession of any administrator appointed 
by the court for the purposes of administration. (C. L. 17, § 6405.)
History.

This section is practically identical 
with first sentence of Comp. Law* 1876, 
p. 27.'t, §701 , with 2 Comp. Laws 1888, 
8 2741. with R. S . 1898. § 282S. and with 
Comp. Lows 1907, $2825 . In re Bullen’s 
E state. 47 U. 96, 161 P. 566, L. R. A. 
1016 C 670, construing words “heirs of 
the intestate,” and holding th a t widow 
is not husband's heir a s  to her share of 
his estate.

Comparable provisions.
Idaho Code, §14—102, Mont. Rev. 

('odes, § 7072 (substantially identical: 
“ • • *  subject to th e control o f the
probate court • * • ” f ld u h o l ," *  *  * 
o f the district court * • [Mon
ta n a )) .

Cross-references.
Payment o f  debts. 101 -1 -1 , 101-6-2, 

1 0 1 -4 -6 : property n ot subject to pay
ment o f debts, 1 0 1 -4 -6 ; 1 0 2 -8 -2 : upon 
death of trustee, tru st estate vests in 
successor, 29 -2-1 .

1. General construction o f section.
This section is to he read in connection

with 102-8-2. Ruuds v. Brain. 6 U. 107, 
14 P. 129.

2. T itle  and rights o f heirs.
3. —  In general.

Upon death, title to  property o f which 
deceased died possessed immediately 
passes to and vesta in heirs, subject to 
Administration and payment of debts. 
Chamberlain v. Larsen. 86 U. 420. 29 
P,2d 655: In  re Smithfietc! City. 70 U. 
664, 202 P . 106. Under this section title 
to property of in testate pnsses to his 
heirs upon his death subject to divest
m ent for debts and expenses. Jones v. 
S ta te  Tax Commission, 99 U . 676, 104 
P.2d 210. (Larson, J . t dissenting.)

An heir under our statutes takes sub
je c t  only to the legal claims against the 
estate. Dunn v. W allingford, 47 U. 401, 
156 P. 347.

Under this section the homestead 
passes to the h eirs subject to widow’s 
rights, where esta te  is solvent and there 
are no creditors. Knudsen v. Hannberg, 
8 U, 206, 60 P. 749. 4

4. — nature o f right.
Right to take hy succession is not 

absolute but may be qualified or made

conditional by statute, and where un
known heirs fa il to claim within five 
years, rights are terminated and estate 
escheats, under 102-12-28 . In re 
Apostolopoulos’ E state, 08 U. 344, 260 
P. 469, 266 P. 1117, 48 A. L . R. 1622,

5. — assignm ent of interest by heir.
Heir may assign or dispose o f his

interest in the estate a t any time and 
to any person without consent of ad
m inistrator, provided he does so for a 
good and legal consideration. It  will lie 
implied, however, th at assignment re
lates only to what the heir may have 
a fter debts and legal expenses of ad
m inistration m e paid. Dunn v. 
W allingford, 47 U. 491, 155 P. 647. Anri 
see S tu art v. Pederson, 41 U. 608. 125 
1*. 695.

6. Debts o f decedenla.
Property of intestate misses to Iuh 

heirs, subject to debts, allowances, and 
expenses o f  administration. Snyder v. 
Murdock, 20 U. 407, 69 P. 88. And see 
citations supra, th is section.

A. L. R. notes.
Adopted child, righ t to inherit from 

kindred of adoptive parents, 68 A.

Adopted child as within term “issue" 
in statute relating to decedent's 
estates, 98 A. L. R. 190.

Agreement, before death o f third person, 
between his prospective heirs, devi
sees. or legatees as to their re
spective shares in estate, 74 A. L. R. 
441.

Children o f  ndopted child, right of, to 
inherit from  the odopting parent, 
15 A. L. R. 1265.

Futility settlem ent of intestute estate, 
54 A. L. R. 976.

Form and sufficiency of allegations of 
heirship, 110 A. L. R. 1629.

Right o f children of an adopted child 
to take the share which the parent 
would hove taken under a will if he 
had survived the testator, 8  A. L. 
R. 1012.

Succession to property ns affected by 
death in common disaster in ab
sence of presumption or proof of 
survivorship, 46 A. L. R. 1648.
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101-4-3. Wife’s Interest in Husband's Real Property.
One-third in value of all the legal or equitable estates in real property 

possessed by the husband at any time during the marriage, to which 
the wife has made no relinquishment of her rights, shall be set opart 
us her property in fee simple, if she survives him; provided, that the 
wife shall not be entitled to any interest under the provisions of this sec
tion in any such estate of which the husband has made a conveyance 
when the wife, at the time of the conveyance, was not and never had 
been a resident of the territory or state of Utah. Property distributed 
under the provisions of this section shall be free from all debts of the 
decedent except those secured by liens for work or labor done or ma
terial furnished exclusively for the improvement of the same, and except 
those created for the purchase thereof, and for taxes levied thereon. 
The value of such part of the homestead as may be set aside to the 
widow shall be deducted from the distributive share provided for her in 
this section. In cases wherein only the heirs, devisees and legatees of 
the decedent are interested, the property secured to the widow by this 
section may be set off by the court in due process of administration.

(C. L . 17, § 6406.)

History.
This section lines riot ililTcr materiully 

from It. S. 1898, § 2820; Comp. Laws 
I HOT, § 2H2G. It was originully taken 
in piirt from McClain's Ann. S ta ts , of 
lown, 1KK8, $ 3044, and incorporated in 
the Utah statutes in the year 18H8. The 
second sentence, however, immediately 
following the proviso came from  the 
Indiana slutule (Burns’ Ann. S t. 1033, 
§ 6 -2 3 1 3 ), so it is said. In re Reynolds’ 
Kstnle, 00 U. 415. 421, 02 P.2d 270.

For n brief outline of the history of 
(|„wer-riirht legislation o f U tah, see 
Hilton v. Thutcher, 31 U. 360, 88 P. 20. 
referred to approvingly in In re Purk’s 
Estate. 31 U. 255. 258, 87 P. 000.

Cross-references.
Limited right of married man to de

vise nwuy from his wife, 1 0 1 -1 -1 : re
linquishment by insane wife, 102-12-22 
et aeq.; homesteads, Title 38.

1. Legislative power over estate.
Dower is subject th at is entirely

within control of legislative power until 
it Ix'cnmcs vested by death of husband, 
and. until vested, legislature may 
modify, ubrogute. increase, or diminish 
it a t pleasure, a t leust us it  nfTccls wife. 
Hilton v. Thatcher, 31 U. 300. 88 P. 20. 2

2. What law governs.
The right of dower is governed by law 

in force a t  denth of husband while 
meusure of right is determined by law 
in force ut time of husband’s convey
ance where wife did not relinquish her 
right. Hilton v. Thatcher, 31 U . 300, 
88 P. 20.

3. Nature of widow’s  estate.
Under this section th e widow takes 

one-third in fee simple in her own right, 
and not as her deceased husband’s heir. 
In re Bullen’s E state, 47 U. 96. 151 P. 
533, L. R. A. 191GC G70; S taa ts  v. 
Stuats, 63 U. 470, 220 P . 677. The one- 
third that passes to the wife by virtue 
o f this section is not received by her as 
heir within the meaning o f th is section 
or by 80 -12-2  et seq., but belongs to her 
absolutely in her own right, and was 
not subject to inheritance tax , a t least 
prior to the amendment of the Inherit
ance Tux Act. In re Uullcn’s Estate, 
47 U. 96, 161 P . 633, L . R. A. 191G C 
670.

Dower is merely inchoate righ t which 
muv or tnny not ripen into vested in
terest. Hilton v. Sloan, 37 U. 369, 108 
P. 689.

The former rule is stated in Hilton v. 
Stew art, 31 U. 266, 87 P . 900, 8 L. R. A. 
<N. S .) 1101.

Under this section, where estate is 
solvent and there are no creditors, 
widow takes her part o f homestead. And 
prior to abolition of dower, it  was held 
th at widow could take her one-third of 
intestate 's real and personal properly, 
us well us her dower interest, and she 
was not put to her election. Knudsen v, 
Hnnnbc-rg, 8 U. 203, 30 P. 749.

I. Renunciation of will.
Where widow renounces her deceased 

husband's will, she is entitled only to 
her distributive share o f  such husband’s 
real estate by succession under th is sec
tion. In re Little, 22 U . 204, 61 P. 899. 
(R artch , C. J . ,  dissenting.)
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5. Conditions precedent.
6. — lawful marriage.

In action by woman who claimed to be 
legal wife of decedent to recover one- 
third interest in certain real property, 
wherein it appeared th at Bhe had be
come plural w ife of decedent a t  time 
when such m arriages were prevalent, 
und Bhe also claimed common-law m ar
riage hud been entered into in foreign 
state, evidence held sufficient to sustain 
finding th at plaintiff and decedent were 
not legally married. Beck v. Utah-ldaho 
Sugar Co., 69 U. 1114, 203 P. 647.

Judgm ent, in action against estute, 
declaring one claim ing dower to be 
widow o f deceased, held, not binding on 
grantees of decedent in action by widow 
to establish dower in land conveyed to 
grnnteea, and judgment was not admis
sible to prove her m arriage. Hilton v. 
Snyder. 37 U. 384, 108 P. 098. Ann. Cas. 
1912 C 241.

A plural wife docs not acquire the 
status o f a lawful wife, und is without 
the pole of the luw o f inheritance as to 
uny property which her husband has ac
quired previous to her murriage or which 
he mav thereafter acquire. Kaleigh v. 
Wells, 29 II. 217, 81 P . 908. 110 Ain. S t. 
Rep. 089.

7. — survival of wife.
The interest o f w ife, although in fee, 

is, nevertheless, a mere inchoate interest, 
and depends entirely upon condition that 
she survive her husband. Gee v. Baum, 
68 U. 446, 199 P. 080. 8 9

8. Priorities.
9. — liens and encumbrances.

Dower right is subject to every lien 
or encumbrance at luw or in equity ex
isting before it attaches. Wilson v. W il
son, 32 U. 109, 89 P. 043.

Before u wife will be entitled to u 
<lower interest in the equitable estate of 
her husband under a purely executory 
estate, such us contract for purchase of 
lund a t price puyohlc in instalm ents, the 
equitable estate in the lands must be 
of such character that court of equity 
would have compelled a conveyance of 
legal title to husband during his life
tim e: there must be performance o f con
ditions of the contract before alienation 
of husband's rights, and w ife must sur
vive husband. McNeil v. McNeil, 61 U. 
141. 211 P. 988.

Where defendant, in action for specific 
performance of contract to convey land, 
a fter he had paid two instalm ents under 
contract, enterjd into with sto le for pur
chase o f land, which obligated him to 
pay purchase price in ten annual instal
ments und provided that, upon failure to 
puy instalment, lands should revert to 
state, entered into contrnct with plaintiff

whereby lutter promised to pay remain
ing instalments in consideration for con
veyance of undivided one-half of such 
lunds, plaintiff was entitled to specific 
performance o f  such contract a fter  m ak
ing payments free o f defendant's claim 
th at his wife had dower in such lands, 
since wife’s dower did not uttuch until 
all payments were tnude to stale, at 
which time defendant had alrcndy made 
contract with pinintifT. McNeil v. Mc
Neil. 61 U. 141. 211 P . 988.

Where husband hud contracted to sell 
certain parcel o f his property without 
w ife's consent, and on his death wife re. 
ceived her one-third share out of other 

ortions of her husbund’s lund, it was 
eld in action by purchaser for specific 
erformnnee thut children who hud in- 
erited other two-thirds of land were 

subrogated to legal rights of wife and 
could set up defense that specific per
formance could not lie enforced against 
wife. Free v, L ittle, 31 U. 449, 88 P, 
407.

10. — claim s for purchase money.
Under th is section, u widow’s dower or

other inchoate right is expressly ex
cluded ns aguinst a cluim for purchusc 
money. W herritt v. Dennis, 48 U. 309, 
159 P. 634, applying Comp. Laws 1907, 
$ 2826.

11. — m echanics'liens.
Under this section, wife’s interest in 

husband’s property, other thHn home
stead, is subject to mechanic's lien. 
Langton Lime & Cement ('n. v, Peerv, 
48 U. 112. 159 P. 49.

12. — faxes.
Wife could not claim dower in prop

erty which husband and his parents 
fraudulently permitted to be sold to 
county for taxes und on which (hey ob
tained quitclaim deed back from county. 
Gigliotto v. Alhcrgn, lull U, :l!>2, 115 P.2d 
791.

13. — antenuptial conveyances.
Voluntary conveyance by either party

to m arriage contract of his or her red 
property made without knowledge of 
other, anil on eve of marriage, is fraud 
upon m arital rights of such other, and 
such conveyance will lie treated as fraud
ulent and void us against party sur-

tirised, and his or her m arital rights in 
und so eonveved will not be affected 

thereby. Wilson v. Wilson. 32 U. 169, 
89 P. 643.

Where father held certain land in trust 
for sons, and on eve of his second mar
riage conveyed such land to sons by for
mer m arriage, wife could not compluin 
because such conveyance was made with
out her knowledge. Wilson v. Wilson, 
32 U. 169, 89 P. 643.
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14. — mortgages.
The wife's inchoate interest in hue- 

band's realty by virtue of this section is 
not superior to  m ortgage lien, which 
m orlgugc was executed by husband in 
renewal of m ortgage joined in by wife, 
though action on note secured by re
newal m ortgage was barred by 104-2-22. 
And fuel th at original obligation was 
kept alive by w ritten acknowledgments 
and the execution and delivery of re
newal notes and m ortgages, rather than 
by payment upon the original obligation, 
cunnot chunge the result, Tracy Loan & 
Trust Co. v. Luke, 72 U. 2111, 209 P. 780.

Under this section, widow gets one- 
thir'* in value of any and all pieces of 
real estate, but her in terest will be sub
jected to the payment of any deficiency 
in a m ortgage debt on any such piece of 
reul estate which came to the coverture 
or in which m ortgage she joined, not met 
by the other two-thirds of the property, 
i f  there is cash or personal property, or 
unencumbered reul estate, or a surplus 
between the m ortgage debt on other reul 
estate and her third interest in that 
other real estate , the cash or the pro
ceeds of such personal property, un
encumbered real estate, or such surplus, 
should be applied to relieve her snare 
in the property subjected to the defi
ciency, except that if the lien is fo r  work 
and lubor done or m aterial furnished 
exclusively fo r  improvement or for the 
purchase price, her share must bear it 
pro rata . In re Reynolds’ E state, 90 
L\ 416, 422, G2 P.2d 270.

The widow’s right to  have set aside for 
her one-third of the real estate does not 
depend on whether the general assets 
are sufficient to  psy the husband's mort
gage or whether they are so used. And 
as to mortgages which were executed be
fore m arriage by the husband, und which 
cumc into coverture and remained until 
his ileuth in thAt status, the same rule 
applies. In re Reynolds' E state, 90 U. 
41.r>, 420, 02 P.2d 270.

16. Relinquishment o f rights by widow.
A wife by joining in husband’s mort

gage as accommodation m aker of notes se
cured thereby, and hy signing the mort
gage, relinquishes her rights in that 
property only in reference to the mort
gagee, and not for the benefit of the 
other heirs, the general creditors or tax 
creditors. The wife’s interest has some 
o f the aspects of jo in t tenancy in one- 
Ihird o f the real estate. In  re Reynolds’ 
E state. 90 U. 415, 419, 02 P.2d 270.

Where husband, anticipating death, 
conveyed a ll his property to his wife and 
other members of his family, it was pre
sumed that the conveyances were made 
with the consent o f his w ife in absence 
of evidence to the contrary, and hence,

her dower was relinquished. In re Kjur's 
Estate, 02 U. 427, 220 P. 501.

Where deed of husband in which wife 
joins as w ife merely is held inoperative 
us against him, it also becomes inopera
tive as against her, and grantee in such 
deed obtains no rights whatever as 
against w ife. Gee v. Uuum, 68 U. 446, 
199 P. 060.

Where a wife did not know what prop
erly  her husbnnd had. Hnd did not know 
the vnlue o f  such property, a  relinquish
ment by ber of her one-third interest in 
his really, given her under this section, 
in consideration o f $225, where the uc- 
tuul value of his rculty was $7,000, wus 
so inequitable us to  render (he transac
tion unenforceable. In re llell's Estate, 
29 U. 1. 80 P. 016.

Instrument whereby wife released her 
one-third interest for a sum of money on 
un understanding that the husband 
should upply for a divorce, und that the 
wife should make no defense thereto, 
was void as against public policy. In re 
Bell's Estate, 29 U . 1. 60 P. 015.

10. Liability of wife on covenants of

Where deed with warranties is signed 
by wife of grantor merely us such, she 
having no title  to, or interest in, the land 
conveyed, except the contingent interest 
given her by this section, she is nut li
able to one other than her immediate 
grantee, since th is  is a  personal cove
nant, and does not pass to a subsequent 
grantee, except by assignment. H. T . & 
C. Co. v. Whitehouse, 47 U. '12:1, 154 P. 
1)50. L. R. A. 1910 D f ill.

17. Ilona fide nr innocent purchasers.
Mere cluim o f bona lide or innocent 

purchasers for value is not ordinarily 
available as against widow's claim for 
dower. Hilton v. Sloan. 07 U. 269, 108 
P. 089.

16. Deduction o f homestead.
Deceased husband's estate being sol

vent and out of debt, value of such part 
o f homestead aa may be set aside to 
widow should lie deducted from distribu
tive share, provided for her by this sec
tion, unless it clearly  appears from will 
of husband that he intended it other
wise. In re Little. 22 U. 204. fil P . 899. 
(Bartch, C. J . .  dissenting.)

19. Remedies.
20. — setting apart to widow.

Interest of w ife in husband's estate is
in nature of encumbrance, existing 
against each specific parcel, and widow 
cannot have her interest in land in lump 
sum set apart out of husband's estate. 
In re Park’s E state, 61 U. 266. 87 P. 900.
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21. — action to recover widow’s one*
third.

In view of thin section and Const. A rt. 
V I I i , § IS), which provides there may ho 
hut one form of action in which both Inw 
and equity muy be administered, cqui* 
table estoppel may be interposed as de
fense in action at luw for dower. Hilton 
v. Sloan. 87 U. 269, 108 I*. «89.

W ife's right to dower is not affected 
by husband's representations on selling 
land th at he is unmarried, unless she 
knowingly, or under peculiar circum 
stances amounting to knowledge, permits 
innocent persons to deal with him while 
in good faith  believing th a t he is w hat 
he represents himself to  be. Hilton v. 
Sloan. 27 U. 259, 108 P. 689.

Where widow claim ing dower hud ob
tained church divorce which was in fact 
invalid, and subsequently she had re- 
married nnd raised large family by her 
second hUBband, her first husband had 
conveyed properly in question as un
married man, and claim ant hud contin
ued to live with second husband, a l
though six months before first husband's 
dcuth she was informed that church di
vorces were invalid, held, widow was es
topped to claim dower in land of first 
huslmnd. Hilton v. Sloan, 1(7 U. .150, 108 
P. 689.

Burden was on widow claim ing dower 
to establish valid m arriage. Hilton v. 
Snvder, 27 U. 284, 108 P . 098, Ann. Cus. 
1912 C 241.

22. Inheritance tax.
Where widow elected to take under 

husband’s will which provided for widow 
in lieu of distributive share in real cstutc 
given her by this section, she took as 
heir, ami whole estate was subject to 
inheritance tax, 80- 12- 2. ns uguinst con
tention that one-third in terest o f widow 
in her husband's real properly was ex
empt from such tax . In re Osgood's 
Estate, 62 U. 185. 17=1 P. 152, L . R. A. 
1918 E 097; In re Kohn’s E sta te , 60 U. 
17, 189 P. 409. (Gideon, J . ,  dissenting.)

If, however, widow elects to  take un
der this section, her one-third is not sub
jec t to inheritance tax . In re Button's 
Estate, 47 U. 90, 151 P. 5:58, I,. R. A. 
1910 C 670.

A. I,. It, notes.
Computation o f the value of an iiiehoule 

dower right, li t A. L. R. 1952. 
Constiluliom ililv o f  statutes in relation 

to dower, 21) A. L. It. 1220.

Dower us affected by adverse possession, 
41 A. L. R. 1115.

Dower in permanent leaseholds, 29 A. L. 
R. 240.

Dower in reversion or remainder inter
est of husband, 21 A. L. R . 1072,

Dower of alien widow in estate of de
ceased husband, 110 A. L . R. 620.

Dower rights in rcBpect o f land conveyed 
by husband prior to  the m arriage in 
fraud of creditors, 110 A. L. R. 986.

Dower rights o f wife in real property 
which was subject to executory 
agreement for sale by husband a t 
time of m arriage, 62 A. L. R. 120.

Dower rights of wife in respect o f im
provements made by spouse’s alienee 
or his successor a fter  death of 
spouse, 74 A. L. R. 1108.

Dower rights o f wife o f purchaser under 
executory contract, GO A. L. R. 06.

Dower rights of w ife who unites with 
huabund in m ortgage, 05 A. L. R.

E sta te  tax  as element in computation of 
widow’s share in estate , 10 A. L. R. 
618.

Governing law as to rights of spouse in 
estate of deceased spouse, 88 A. L, 
R. 801.

Misconduct of surviving spouse as affect
ing m arital rights in other's estate, 
71 A. L. R. 277.

Protection o f inchoate dower nguimit e x 
ploitation of m ineral resources or 
other act in nature of waste or 
which im pairs value of lund, 62 A. 
L. R. 209.

Rcmurrioge us affecting one's status as 
a “widow” or “widower” for pur
poses of statute of descent and dis
tribution or other statute employ
ing such term . 72 A. L. R. 1824.

Rights as  between surviving wife and 
holder of leasehold interest under 
lease from deceased husband in re
spect o f im provements made pursu
ant to provisions of lease, 92 A. L. 
R. 1282.

Sale of property by widow as executrix 
or adm inistratrix us barring her 
righ t to dower, 20 A. L. R. 044.

Separation agreement between husband 
and wife ns affecting right of in
heritance, 81 A. L. R. 092.

Willow's statutory distributive shurc as 
ufl'ecled by advancements to others, 
or by provisions o f  will that legatees 
shall take certain indebtedness ow
ing to testator ns part of their share, 
70 A. I., R. 1420.

101-4-4. Election by Widow to Take Under Will nr Distributive Share.
I f  the husband .shall make any provision by will for the widow, such 

provision shall be deemed to be in lieu of the distributive share secured 
by the next preceding section, unless it shall appear from the will that 
the decedent designed the testamentary provisions to be additional to
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such distributive share, in which case the widow shall be presumed to 
have accepted both such testamentary provisions and such distributive 
share. If, however, it does not appear from the will that its provision 
for the widow is additional, then the widow shall be conclusively pre
sumed to have renounced such provision and to have accepted her dis
tributive share, unless within four months after the admission of the 
will to probate, or within such additional time before distribution as the 
court may allow, she shall, by written instrument filed with the clerk 
of the court, accept the testamentary provision, which acceptance shall 
be construed to be a renunciation of her distributive share. In the 
event that the wife shall be insane or incompetent, or absent from the
state, an election shall be made for 
has one, or by a special guardian for

History.
This section ,s practically identical 

with K. S . 1K0S, §2827 ; Comp. Laws 
1!>07, § 2827.

1. Nature of widow's title  or right.
Widow takes her one-third in terest in

her husband's real estate not as an heir, 
hat in her own right. S laa ts  v. Slan ts, 
lid U. 470. 226 P. 677.

Right given widow by th is section to 
elect to Utkc under will, or to take dis
tributive share of one-third o f realty 
provided under 101-4-11. is a property 
right. In  rc Hansen's Guardianship, 67 
U. 266, 247 P. 481. 2

2. Widow 'n election.
Provision of will placing entire estate, 

a fter puyment of debts and necessary 
expenses, in trust for widow, with in 
come to her for life, is not an "addi
tional” bequest to “distributive share” 
of one-third of realty provided under 
101-4-3, but is in lieu thereof, within 
meaning of this section and, therefore, 
widow is required hereunder to elect 
within four-month period to take under 
will or she is conclusively presumed to 
have renounced will and accepted statu
tory “distributive Bhare." In re Han
sen's Guardianship, 67 U. 266, 247 P. 
4H1.

In making election for incompetent 
widow, guardian and coort must consider 
Ihnt distributive share provided under 
1 (>l—4— ;t amounts to  only one-third of 
realty and no personal property. In re 
Hansen's Guardianship, 67 U. 256, 247 
P. 481. Widow, under guardianship be
cause o f senility, cannot be deprived of 
henefitB of will by failure of guunlian to 
elect to  take thereunder within four- 
month period provided herein, or by fa il
ure of court to order guardian to make 
election within that period, in view of 
Const. A rt. V III. § 7, 102 -1 -6 , 102-13- 
20, 102-13-32 and 102-13-33, since a f
firmative order o f court is necessary

her by a general guardian, if she 
the purpose appointed bv the court.

(C. L . 17, § 6407.)
where disposal o f word'B property rights 
is involved. In re Hansen’s Guardian
ship. 67 U. 266. 247 I’ . 481. In view of 
coniiniiing jurisdiction of courts in 
guardianship eases, and provisions of 
Const. A rt. V III, §7 , 102-1-6 , 102-13- 
26, 102-13-32 and 102-13-33, court may 
authorize or order guardian of incompe
tent widow, more than three ycurs a fter  
tiling of will for probate, to elect to take 
under will, notwithstanding guardian 
was appointed within two months o f fil- 
ing of will leaving entire estate in trust, 
with income to widow for life , and not
withstanding provision of this Boction 
that failure to elect to  take under will 
within four-month period shall he 
deemed conclusive of an election to lake 
distributive share provided in lieu 
thereof under 101-4-3. In ve Hansen's 
Gutirdianship, 67 U. 256, 247 P. 481.

3. Effect of renunciation o f will.
Renunciation by widow of her rights 

under her deceased husband’s will docs 
not nullify will as to other legacies nor 
take from other legatees th eir rights un
der will. In re  Little, 22 U. 204. 61 P. 
800. (Ltui'tch. ('. J ., dissenting.)

1. The rule in Schenk's case.
In re Schenk’s Estate. 53 U. 381, 178 

P. 344. which held that widow, a fter  huv- 
ing renounced provisions o f will in her 
favor and thereby elected to accept her 
distributive share under law of succes
sion, could not th ereafter claim as 
against will, a ll property which umountod 
to $1,100, as homestead under 101-4-6, 
or by way of summary distribution un
der 102-8-2, was discussed in In re 
Mower's E state. 03 U. 306. 73 P.2d 967, 
which staled that when the legislature, 
in 1033, eliminated 1808 amendment to 
101-4-6  and 102-8-2, which read, “This 
section shall not be construed to prevent 
the disposition by will of homestead and 
exempt personul property,” the basis ol 
the Schenk decision had been repealed
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and th at now busbuml muy dispoao of all 
hiB cRtoU- by will subject to  nomcaUmd 
rights o f widow and minor children, if 
w ife's onc-lhird interest is not in excess 
o f homestead allowance, hut if  onc-third 
exceeds the homestead, he muy only de
vise from his widow tw o-thirds of his

A. L  R. notes.
Construction, application, and effect of 

statutes which deny or qualify right 
of widow or surviving husband to 
elect against will of other spouBC. 87 
A. L. R. 228.

Direction in will that provision for wife 
shall he in lieu of other rights as 
requiring election, fin A. L. R. 1384. 

Effect o f election to take under will on 
right of widow to fixed statutory 
allowance, or allowance for support, 
4 A. L. R. 391.

E sta te  tax as element in computation of 
widow's share in estate , 10 A. L, R. 
618.

Governing law as to t ights o f spouse in 
estate of deceased spouse, 88 A. I,.
r . dfii.

Provision in will directing conversion as 
affecting rights o f surviving spouse 
taking for or against will, 91 A. I.. 
R. 8fi7.

Renunciation of will by spouse and 
election to lake under statute ns a f
fecting provisions imposing upon 
spouse personal duty as trustee, 
executor, guardian, or the like, 71

Revocation of election to take under or 
contrary to will, 81 A. L . R. 740.

Treatm ent of widow's allowance and 
exemptions in computing share to 
which Bhe is entitled in case of 
death o f husband in testate or of 
her election to take against will, 
98 A. L. R. 1326.

W hat amounts to  election by widow to 
take under or against will, 82 A. 
L. R. 1600.

W hat amounts to widow’s  election as 
between antenuptial or postnuptial 
settlement and husband’s  will or 
her rights under statute o f descent 
and distribution, or attack  by her 
upon such settlem ent, 117 A. L. R. 
1001.

When is widow put to her election )>e- 
tweon provision made for her hy 
her husband's will, and her dower, 
homestead, or community right, 68 
A. L. R. 607.

Widow’s  allowance and exemptions, 
treatm ent o f in computing share to 
which she is entitled under stotute 
of distribution in case of death of 
husband intestate or o f her election 
to take against will, 98 A. L . R. 
1326.

Widow's stotutory distributive share as 
affected hy advancements to  otherB, 
or by provisions of will th at legatees 
shall take certain  indebtedness 
owing to testator as  part o f their 
shurc. 76 A. L. R. 1420.

101—1-5. Succession in Absence of Will or Marriage Contract.
When any person having title to any estate, not otherwise limited by 

marriage contract, dies without disposing of the estate by will, it is 
succeeded to and must be distributed, unless otherwise expressly pro
vided in this title or in the probate code, subject to the payment of his 
debts, in the following manner:

(1) I f  the decedent leaves a surviving husband or wife, and only one 
child or the issue of one child, in equal shares to the surviving hus
band or wife, and child or issue of such child; if the decedent leaves a 
surviving husband or wife, and more than one child living or one child 
living and the issue of one or more deceased children, one-third to the 
surviving husband or wife, and the remainder in equal shares to his 
children, and to the issue of any deceased child by right of representa
tion; but if there is no child of the decedent living at his death, the 
remainder goes to all of his lineal descendants; and if all of the descend
ants are in the same degree of kindred to the decedent, they share 
equally, otherwise they take by right of representation. The share in 
the legal and equitable estates in real property of which an intestate 
husband dies possessed, secured by this section to his widow, shall not 
be additional to the interest in such estate provided for her in section
101-4-3.
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(2 ) I f  the decedent leaves no surviving husband or wife, but leaves 
issue, the whole estate goes to such issue, and if such issue consists of 
more than one child living, or one child living and the issue of one or 
more deceased children, then the estate goes in equal shares to the chil
dren living, or to the child living and the issue of the deceased child or 
children by right of representation.

(3 ) I f  the decedent leaves no issue, all of the estate, real and per
sonal, of which the decedent died seised or possessed, of not over $26,000 
in value exclusive of debts and expenses, goes to the surviving husband 
or wife; and if over that value, $25,000 in value thereof goes to the sur
viving husband or wife, and the excess goes one-half to the surviving 
husband or wife and the other half to the decedent’s father and mother, 
in equal shares, and if either is dead, the whole of said half goes to the 
other; if  there is no father or mother, then one-half of such excess 
goes in equal shares to the brothers and sisters of the decedent, and to 
the children or grandchildren of any deceased brother or sister by right 
of representation; if the decedent leaves no issue or husband or wife, the 
estate must go to his father and mother in equal shares, and if  either 
is dead, then to the other.

(4) I f  there is neither issue, husband, wife, father nor mother, then 
in equal shares to the brothers and sisters of the decedent, and to the 
children or grandchildren of any deceased brother or sister by right of 
representation.

(5) I f  the decedent leaves a surviving husband ot wife, and neither 
issue, father, mother, brother nor sister, nor the children or grand
children of any deceased brother or sister, the whole estate goes to the 
surviving husband or wife.

(6 ) I f  the decedent leaves neither issue, husband, wife, father, 
mother, brother nor sister, nor children or grandchildren of any de
ceased brother or sister, the estate must go to the next kin in equal 
degree, excepting that when there are two or more collateral kindred 
in equal degree, but claiming through different ancestors, those who 
claim through the nearest ancestor must be preferred to those cluiming 
through an ancestor more remote.

(7 ) I f  the decedent leaves several children, or one child and the issue 
of one or more children, and any such surviving child dies under age, 
not having been married, all the estate that came to the deceased child 
by inheritance from such decedent descends in equal shares to the other 
children of the same parent, and to the issue of any such other children 
who are dead, by right of representation.

(8 ) I f  at the death of such child who dies under age, not having been 
married, all the other children of his parents are also dead, and any 
of them have left issue, the estate that came to such child by inheritance 
from his parents descends to the issue of all other children of the same 
parent; and if all the issue are in the same degree of kindred to the 
child, they share the estate equally, otherwise they take by right of 
representation.

(9 ) I f  the decedent leaves no husband, wife or kindred, and there are 
no heirs to take the estate or any portion thereof, the same shall es- 
cheut to the state for the benefit of the school fund.

(L. 25, p. 195, § 6408.)
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History.
This section originally was contained 

in sections 703 to 713 o f  Comp. Laws 
1870. It  was more or less identical 
with Comp. Laws 1888, § 2741, except 
for the last sentence of subdivision ( 1 ) ,  
ami subdivision (3 ). In R. S . 1898, 
§2828  the last sentence of subdivision 
(1) wus added as a proviso, and sub
division (3 )  assumed its  present form 
except thut $26,000 form erly read “live 
thousand dollars.” And both the R e
vised Statutes o f 1898, supra, and Comp. 
I.aws 1907, §2826 , are practically iden
tical with the present section.

Form erly under subdivision ( 3 ) ,  i f  
intestate died without issue leaving a 
widow and brother, each took one-half 
of the estate. Benson v. Anderson, 10 
U. 135, 138, 37 P. 26C, applying 2 Comp. 
Laws 1888. §2741 , subtl. 2. from  which 
present subdivision is derived.

CroM -referenres.
Succession by a witness to  a will. 

101 -1 -13 ; property subject to payment 
o f debts. 101 -1 -1 , 101-3-2, 101 -3 -3 , 101-
4 - 2 ;  properly not subject to payment of 
debts, 102-8 -2; one feloniously causing 
death may not inherit from victim , 101- 
3 -22 .

1. Validity.
A subdivision of the statute o f de

scents in the T errito ria l Act. sim ilar to 
subdivision ( 1 ) .  whereby the widow took 
a child's part during her life or widow
hood. which became the property of her 
children nt her death, was held valid. 
C ain 's Heirs v. Young. 1 U . 361, rev'd 
on another point 99 U, S. 610, 26 L. 
Ed. 421.

2. Words and phrases defined.
The words "lim ited by m arriage con

tr a c t” refer to antenuptial contract for 
conveying property or creating an en
cumbrance thereon; not to any contract 
inhering in the relation of husband and 
wife. In  re Schenk’s  E state, 63 U. 381, 
178 P, 344. This case is reviewed supra, 
101-4-4 . 3

3. Surviving husband or wife with chil
dren or iasue.

Under form er legislation, i f  widow 
agreed to receive property in lieu o f  her 
statutory interest, and, a fte r  approval 
by commissioner appointed to make 
partition, his report is confirmed by 
decree of distribution, the widow takes 
such properly in fee, nml, therefore, h er 
gruntee would take the same title free 
from  claims of heirs. Shaw v. Hays, 
47 U. 14, 161 P. 337, applying Comp. 
Laws 1876, § 703, which is considerably 
like present section.

Under subdivision (1) o f th is section, 
the widow takes as heir of her husband,

and not in her own right. That is, 
what goes to her under th a t subdivision, 
over and above her one-third interest 
granted under 101 -4 -3 , she takes as 
her husband's heir, for the reason that 
he may dispose o f it by will to her or to 
another. In re Bullen'a E state , 47 U. 
90. 161 P. 633, L . R . A. 1916 C 070.

Under territorial law o f  descent, “her 
estate” went one-fourth to her surviving 
husband for life , and the remainder, with 
the other three-fourths, to her surviving 
children. Hatch v. H atch, 46 U. 116, 
129, 148 P. 1096.

I. Issue, but no surviving husband or
wife.

“Issue" as used in subdivision (2) of 
this section docs not include adopted 
children so as to allow them to inherit 
through their adoptive parents. In re 
H arrington's E state, 96 U. 262, 86 P.2d 
630, 120 A. L. R. 830.

5. Surviving husband or wife, but no
issue.

Under subdivision (3) unpaid monthly 
instalments on w ar-risk policy, unpaid 
at death of beneficiary, are  to be dis
tributed to heirs o f insured, who were 
such a t  time of insured's death. In re 
Hogan’s  Estate, 77 U. 486, 491, 297 P. 
1007.

6. Inheritance by brothera and sisters.
Statutory provisions, under which

brothers nnd sisters m ay inherit, are  to 
be construed with reference to statutory 
provision precluding kindred of half 
blood from inheriting property descend
ing from ancestor o f decedent. M atter 
of Estate of Amy. 12 U . 278, 42 P. 1121, 
aff’d 171 U. S . 179, 43 L . Ed. 127, 18
S. Ct. 802.

7. Escheat to school fund.
Right to take by succession is not 

absolute and unknown heirs not appear
ing within five years m ay lose rights 
under 102-12-28, providing for oschent 
a fter expiration of such period i f  no 
claim ants appear. In re Apostolopoulos’ 
Estate. 68 U. 344. 260 P. 469, 263 P. 
1117, 48 A. L. R. 1322.

In view of th is  provision and 102-12- 
28, unclaimed estate escheats a fter  five 
years notwithstanding existence of heirs 
unaware of their rights, where notice 
by publication is given under 102-12-7. 
(B ut this may be modified by provisions 
of treaty between United Sta les and 
country of an alien intestate, requiring 
actuBl notice to consular authorities 
respecting death of any such person 
without apparent h eirs.) In  re Apostolo- 
poulos’ Estate, 68 U. 344. 260 P. 409, 263 
P. 1117. 48 A. L. R. 1322.

Further ns to escheat, see 102-12-28 
to 102-12-30.
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M. Renunciation o f  will.
Where widow renounces will whereby 

her deceased husband disposed of his 
personal property, she cannot claim 
interest in such property as distributee 
under this section. In re L ittle, 22 U. 
204, 61 P. 899. (B artch , C. J , ,  dissent
ing.)

9. Inheritance tax .
Even prior to the amendment o f the 

Inheritance Tax A ct, property which 
passed to the w ife by virtue of sub
division |1) of this Boction was subject 
to th e tax, because the wife takes as heir 
thereunder. In re  Button’s E state, 47 
U. 96, 151 P. Sit:), L. R. A. 1916 C 670.

A. L. K. notes.
E state tax  as element in computation 

of widow's share in estate, 10 A. 
L. R. 618.

Estoppel to claim rights in estate of 
deceased spouse by assent nr 
failurc to o b ject to unlawful m ar
riage with third person, 28 A. L. 
K. 1126.

fJovcming law as to rights of spouse 
in estate o f deceased spouse, 88 
A. L. R. 861.

Misconduct o f surviving spouse as affect
ing m arital rights in other's estate. 
71 A . L. R. 277.

.llcul property in other stuto, or its 
value, a s  u factor in computation of 
the interest o f husband or w ife in 
other's estate, 66 A. L . R. 7.13.

Rem arriage as affecting one's statu s os 
a “widow" or "widower” fo r  pur
poses of statute of descent and dis
tribution or other statute employing 
such term , 72 A. L. R. 1324.

Right of surviving spouse to exoneration 
out o f the decedent’s estote in re
spect o f  liens on cstute bv entirety, 
07 A. L. R. 1181.

Separation agreement between husband 
and w ife os affecting right o f in
heritance, 81 A. L. R. 693.

Treatm ent of widow's allowance and ex
emptions in computing share to 
which she is entitled in case of 
death of husband intestate or of 
her election to take against will, 98 
A. L. R. 1325.

Validity of postnuptial agreem ent re
leasing or waiving rights o f sur
viving spouse on death of other 
spouse. 49 A. L . R. 116.

Widow's allowance and exemptions, 
treatm ent of in computing share to 
which she is entitled under statute 
of distribution in case of death of 
hushand intestate or of her election 
to take against will, 98 A. L . R. 
1325.

101-4-6. Homestead— Exempt Property.
A homestead as provided by section 1, title Homesteads, together with 

all personal property exempt from execution, shall be wholly exempt 
from the payment of the debts of the decedent, and shall be the absolute 
property of the surviving husband or wife and minor children, or 
of the minor children in case there is no surviving husband or wife, or 
of the surviving husband or wife in case there are no minor children, to 
be set apart on petition and notice, at anv time after the return of the 
inventory. (C. L. 17. § 6409.)

This section was form erly section 676 
i f  Comp. Laws of 1876. Down to a 
former proviso contained therein it  is 
practically identical with R. S. 1808, 
S 2829 and with Comp. Laws 1907, 
5 2829. That proviso is now contained 
in 38-0-1  and in Title 62.

For a discussion of the last sentence 
i f  K. S . 1898 and o f Comp. Laws 1907, 
which was eliminated from  this section, 
see post, this note, regarding rule in 
Schenk's cuse.

Cross-reference*.
Homesteads, T itle  38 ; use and dis

tribution of, 102-8 ; exemptions from 
execution generally, 104-37-13. 1

1. Validity.
Constitutional provision setting up 

equality o f rights o f ownership o f sepa

rate  property by married woman, and 
elim inating the common-law incapacity , 
does not confer vights upon wives differ
en t from those of husbands, and does 
not invalidate statute rivin g husband 
homestead in property of deceased wife. 
In  re Petersen's E state, 97 U. 324, 93 
P.2d 446.

2. General construction.
This section and 102-8-1 , 102 -8 -2  and 

162-9 21 must lie construed together. 
In re Mower's Estate, 93 U. 390. 73 P.2d 
!>07. I t is not in conflict with 102-
8 -2 , and was not repealed thereby. In 
re Sytidergaard’s E state , 31 U. 490, 88 
I’ . 616. Accordingly, funeral and ad
m inistrative expenses are prior to 
exemptions provided in 104-37-13. In 
re Petersen's E state, 69 U. 484, 25A P. 
409.
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Homestead being constitutional crea
tion, all laws relating thereto must be 
liberally construed to protect it  and 
make it effective for dependent and help
less, to insure them shelter and support. 
In re Mower's E state, <j:i U. :!90, 73 P.2d 
1)(>7: In re Petersen's E state, 97 U . 324, 
1)3 P.2il 446.

3. Exemption from payment of debts.
Reasonable expenses o f  decedent's

lust illness und funeral expenses, 
ns well us administration expenses, 
urc preferred claims against estate, 
uml when necessary, homestead prop
erty is subject to their payment. 
In re Mower’s Estate. 93 U. 390, 
406, 73 P.2d 967, following m atter 
of E state of Thorn, 24 U. 209, 67 P. 
22, and In re Petersen’s Estate, 60 U. 
484. 266 P. 409.

Therefore, realty, worth less than 
61600 and constituting, for all practical 
purposes, intestate's entire estate, should 
be sold by administrator to pay expenses 
of intestate’s lust sickness and his 
funeral charges and expenses of adminis
tration (see 1 0 2 -8 -2 ) . and not. before 
such expenses nrc paid, be set off by 
court to in testate’s widow and to others 
entitled to it. M atter o f E state of 
Thorn, 24 U. 209, 67 P. 22.

4. Setting apart of homestead.
It is not a valid objection to a claim 

of homestead in this state th at the 
parties have not resided on the prop
erty, or that the property is held in 
cotenancy with a stranger. In re
Petersen’s E sta te , 07 U. 324, 93 P.2d 446.

The amount of property owned by the 
person claim ing homestead is not ma
teria l to a determination of whether 
homestead shall be allowed. In re
Petersen's E state, 97 U. 324, 93 P.2d 
446.

Where value of hotel property was 
not less than $2600, contention o f  widow 
that since there were no debts, and since 
value o f property would not exceed ex
emptions to which she was entitled, 
legal right o f  administrator could not 
he enforced, was without merit. Colum
bia Trust Co. v. Anglum, 63 U. 363, 
226 P. 1089.

!>. Title and rights of survivor.
Under Compiled Laws of Utah terri

tory, in testate’s widow took a life es
tate in the homestead, with remainder 
over to children of deceased. Doely v. 
Stringham, 4 U. 107, 7 P. 406.

Where real estate ia set apart as 
homestead to surviving wife or husband 
and minor children, it beeomes theirs 
absolutely, subject only to valid liens or

mortgages, i f  any, with which it may 
he encumbered, and fa c t th a t sub
sequently value of property should ex
ceed lim it o f statutory homestead ex
emption, would not authorise reopening 
o f estate. In re Bedford's E state , 34 U. 
24, 96 P. 618, 10 L. R. A. (N. S .)  728. 1G 
Ann. Caa. 118.

Under form er statute, homestead be
longed to heirs to whom it was set apart, 
and heirs who were of age a t  time of 
death of intestate or a t  time homestead 
was set apart had no in terest therein. 
Christinnscn v. Robinson, 36 U. 67, 99 
P. 458.

6. Right to  dispose of homestead.
7. — in general.

This Bectinn. a fter  1933 amendment, 
permits husband to dispose of all his 
estate by will subject to homestead rights 
of widow and children if w ife's one- 
third in terest does not exceed homestead, 
but i f  the one-third exceeds the home
stead, he may devise tw o-thirds o f his 
estate away from w ife and children. In 
re Mower’s Estate, 93 U. 390, 73 P.2d 
967.

Under a former statute, right to dis
pose o f homestead property by will held 
limited to such estates as exceeded home
stead lim it in value. In re Little, 22 U. 
204, 61 P . 899.

8. — the rule in Schenk's ease.
In re Schenk's E state, 63 U. 381. 178 

P. 344, which held th at widow, a fter  
having renounced provisions o f will in 
her fnvor and thereby elected to accept 
her distributive share under law of 
succession, could not thereafter claim 
as against will, all property which 
amounted to $1,100, as homestead under 
101 -4 -6 , 102-8-2 . waa discussed in In 
re Mower’s  E state, 93 U. 390, 73 P.2d 
967, which stated th at when the legis
latu re , in 1933, eliminated 1898 amend
ment to sections above mentioned which 
read, “This section shall not l>e con
strued to prevent th e disposition by will 
o f homestead and exempt personal prop
erty ,"  the basis o f the Schenk decision 
had been repealed and that now husband 
may dispose of a ll his estate by will 
subject to homestead rights of widow 
and minor children, if  w ife's one-third 
in terest is not in excess o f  homestead 
allowance, hut if  one-third exceeds the 
homestead, he nmy only devise from his 
widow tw o-thirds o f his really .

A. L. R. notes.
Direction in will for payment of debts 

and expenses as subjecting exempt home
stead to their payment, 103 A. L. R. 
267.
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101-4-7. Id. Ownership— Partition.
I f  the surviving husband or wife again marries, or when all minor 

children arrive at the uge of majority, the homestead may be parti
tioned, one-half to the surviving husband or wife and the other half to 
the children. The interest of the surviving husband or wife or of any 
child in the homestead may be disposed of by will, or shall pass by suc
cession in the proportions aforesaid as other real property, but partition 
shall not be made except at such times as in this section provided.

(C. L. 17. §6410.)

101 —4—8. Id. Value Deducted from Share of Survivor.
The value of such part of the homestead and exempt personal prop

erty as may be set aside to the surviving wife or husband or minor 
children shall be deducted from the distributive share provided for such 
survivors. (C. L. 17. §6411.)
llixlory.

This section is identical with R. S.
1H0H. § 2831; Comp, Laws 11107, §2831.

101-4-9. Dower and Curtesv Abolished.
There shall be neither dower nor

llixtury.
Dower was alwlished at an early date 

in this state. 2 Comp. Laws 1888, p. 81, 
§ 2530.

The present section is practically 
identical with R. S. 1808. § 2 8 3 2 ; Comp. 
I.awa 1907, § 2832.

Comparable provisions.
t ill. Civil Code, § 173, Idaho Code. 

§31 915 (no estate is allowed husband 
as tenant by curtesy upon death of his

curtesy in this state.
(C. L. 17, §6412.)

wife, nor is any estate in dower allotted 
to wife upon death of her husband).

Mont. Rev. Codes, § 5812 (no estate 
is allowed husband as “tenant by cur
tesy" upon the death o f his w ife ) ; § 5813 
(widow is endowed of the third part of 
all lands whereof her husband was 
seized o f an estate of inheritance a t any 
time during the m arriage, unless same 
shall have been relinquished in legal 
form ).

101—4—ID. Illegitimate Children— Inheritance by.
Every illegitimate child is an heir of the person who acknowledges 

himself to be the father of such child, and in all cases is an heir of his 
mother; and inherits his or her estate, in whole or in part, as the case 
may be. in the same manner as if he had been born in lawful wedlock.
The issue of all marriages null in la1 
mate.
History.

This section was Comp. I.uws 1876, 
§714 . It  is identical with R. S. 1808,
§ 2833 ; Comp. Laws 1907, §2833 . ThiB 
section is also identical with 2 Comp. 
Laws 1888. §§ 2742, 2743, enacted in 
1884 hy the territorial legislature. It  
was, however, repealed hy Congress 
when Utah was a territory, in pursuance 
of the policy of the federal government 
to put down polygumy. See Chapman 
v. Handley, 7 U. 49, 24 P . 673. B ut 
sec P ratt’s Estate, 7 U. 278, 26 P. 676,

v, or dissolved by divorce, are legiti- 
(C. L. 17, §6413.)

decided on authority of Cope v. Cope, 137 
U. S. 682, 34 L. Ed. 832, 11 S. Ct. 222, 
rev’g 7 U. 63, 24 P . 677.

This identical provision was a part 
of the territorial laws, and whs in force 
until modifled hy Congress by the 
Edmunds Law. I t  does not apply to 
issue of so-called Mormon or plural 
m arriages. Rohwer v. D istrict Court 
o f F irs t  Judicial D istrict, 41 U . 279, 
286, 126 P. 671.

It was held th at territorial legisla
tion providing for the inheritance of
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illegitimate children wua not repealed by 
Act of CongroRS to suppress practice of 
polvgAmy. Cope v. Cope, 137 U. S. 082, 
;<4 L. Ed. 832, 11 S. Ct. 222, rev'g 7 
U. (!3, 24 P. 077. Followed in Pratt's 
Estate, 7 U. 278, 26 P. 676.

Comparable provisions.
Cal. Probate Code, 1 266 ("E very  

illegitim ate child is an heir o f his 
mother, and also of the person who, in 
w riting, signed in the presence of a 
competent witness, acknowledges himself 
to be the fa th e r; and inherits his or her 
estate, in whole or in part, as  the case 
may be, in the same manner as if  he had 
been born in law ful wedlock; but he 
does not represent his father or mother 
by inheriting any part of the estate of 
the parent’s kindred, either lineal or 
collateral, unless, before his death, his 
parents shall have intermarried, and 
his fa ther, a fter  such m arriage, acknowl
edges him as h is child, or adopts him 
into his fam ily; in which ease such 
child is deemed legitimate for all pur
poses of succession "); Idaho Code, § 14- 
104, Mont. Hev. Codes, § 7074 (these 
provisions follow closely the wording 
of the C alifornia provision hereunder 
noted, concluding, however, as follows: 
•• • • • a fter  such m arriage, acknowl
edges him as his child, or adopts 
him into his fam ily, in which case 
such child and a ll the legitimate 
children are considered brothers and 
sisters, and on the death o f either of 
them, in testate and without issue, the 
others inherit his estate and are heirs 
as hereinbefore provided, in like manner 
as if a ll the children had been legiti
m ate; saving to  the father end mother, 
respectively, th eir rights in the estates 
of all the children in like manner as if  
all had been legitim ate. The issue of 
nil m arriages null in law, or dissolved 
by divorce are legitim ate.”

Iowa Code 1939, $ 12030 (illegitim ate 
children inherit from  their mother, and 
she from  th e m ); § 12031 (inherit from 
the fa th er when paternity is proven 
during his li fe , or recognised by him as 
his children; such recognition must be 
general and notorious, or in w riting; i f  
such recognition has been mutual, the 
father may inherit from his illegitim ate 
children).
l.rooa-reierencea.

Legitim ation by acknowledgment, 14 - 
4 -1 2 ; m arriage in belief that former 
spouse was dead or divorced, issue legiti
mate, 40 -1 -3 .
1. R igh t of bastarda to inherit.

The right o f  illegitim ate children to 
inherit ia purely atatutory; the common 
law conferred no such right. Mansfield 
v. Neff, 43 U . 268, 134 P . 11C0.

2. Acknowledgment by father.
W hat acta amount to the acknowledg

ment contemplated by this section de
pends upon lucts and circum stances of 
each particular case. H arrieon v, 
H arker, 44 U. 641, 142 P. 716; Rohwer 
v. D istrict Court o f F irs t  Judicial Dis
trict, 41 U. 27D, 126 P. 671.

3. Issue of Illegitimate.
W here bachelor received his illegiti

mate child into his fam ily and acknowl
edged such child to be his own, it  was 
hold th at children o f the illegitim ate 
child who predeceased bachelor were en
titled to inherit from latter. In re 
Gurr’s Estate. 31 U. 67, 80 P. 767.

4. Fru it of void marriages.
By this section it was intention of 

legislature to  declare all children that 
are fru it o f m arriages that are  void 
under statute aB legitim ate. U tah  Fuel 
Co. v. Industrial Commission, 66 U. 100, 
234 P. 697.

Posthumous child o f deceased em
ployee held entitled ir, compensation a l
though m arriage of deceased was void, 
since it was contracted before divorce 
became final in view of this section. 
Utah Fuel Co. v. Industrial Commis
sion, 65 U. 100, 234 P. CD7.

5. Burden o f proof.
Illegitim ate child claiming as heir 

under this section has burden of proving 
natural parentage and unambiguous 
Acknowledgment by deceased. In re 
Roberts’ Estate, 69 U. 648, 266 P. 1068. 
In re Roberts' E state was followed in 
In re Newell’s E state, 78 U. 403, 471, 
6 P.2d 230.

A. L. R. notes.
Conflict o f laws as to  legitimacy or 

legitimation, or as to r igh ts  of i l 
legitimates, as affecting descent and 
distribution of decedents’ estates, 
73 A. L. R. 941.

Denial of, or expression of douht as to 
paternity or other relationship as 
estoppel to assert right o f inherit
ance by virtue of such relationship, 
33 A. L. R. 679.

Illegitim ate child as “child" within 
statute limiting righ t or amount of 
disposition by will bv one survived 
by a child, 23 A. L. R. 400. 

Illegitim ates as within class in testa
m entary g ift, 120 A. L. R . 475. 

Inheritance hy, from, or through illegit
imate. 83 A. L. R. 1330. 

Presumption os to paternity of child 
conceived or born before m arriage, 
8 A. I,. R. 427.

Presumption of legitimacy o f  child born 
to married woman as affected by 
lapse of more than normal period
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of gestation a fter  access by hus
band, 7 A. L. K. 329.

Right of child legitimated by m arriage 
of pui'cnts to take by inheritance 
from kindred o f parents, 04 A. L. 
It. 1124.

Separation agreement as affecting right 
of inheritance, 35 A . L. R. 1606. 

Who may dispute presumption of legiti
macy o f child born in wedlock, 1 A. 
L. R. 1032.

101-4-11. Id. Inheritance from.
If an illegitimate child dies intestate, without leaving husband or wife 

or lawful issue, his estate goes to his mother, or, in case of her decease, 
to her heirs at law. (C. L. 17, § 6414.)
History.

This section came from  Comp. Laws 
1H7R, §716 , but was repealed by Con
gress when Utah was a territory as a 
part o f the policy o f the federal govern
ment to put down the practice of po
lygamy. It was re-enacted a fter state- 
hood in practicully the same identical 
terms. See Chapman v. Handley, 7 U. 
40, 24 P. 1573. B ut see Prutt’s  Estate, 
7 U. 278, 2<1 P. 67ft, deeided on authority 
nf Cope V. Cope, 137 U. S . 682, 34 L. Ed. 
832, 11 S. f t .  222. rcv‘g  7 U. 63, 24 
l>. (577.

This section is identical with R. S.

1898, § 2834; Comp. Laws 1007, § 2834, 
except for words “husband or wife."

Comparable provisions.
Idaho Code, § 14-105, Mont. Rev. 

Codes, § 7075 ( “I f  an illegitim ate child 
who has not been acknowledged or 
adopted by his fa ther, dies intestate 
without lawful issue, his estate goes to 
his mother, or in c a se#of her decease, 
to her heirs a t  law’’ ).

A. L. It. notes.
Inheritance by, from , or through ille

gitim ate, 83 A. L. R. 13510.

101-4-12. Degrees of Kindred— How Computed.
The degree of kindred is established by the number of generations, 

and each generation is called a degree. (C. L. 17, § 6415.)
Comparable provisions. dred arc computed according to rules of

Cnl. Probate Code, § 2 6 1 , Mont. Rev. civil law ; aa to “ kindred of the half 
Codes, §7076 (id en tical). blood,’’ see note under 101-4 -17 ).

Idaho Code, § 14-106 (degrees of kin-

101-4-13. Id. Lineal and Collateral.
The series of degrees forms the line; the series of degrees between 

persons who descend from one another is called direct or lineal con
sanguinity, and the series of degrees between persons who do not de
scend from one another, but spring from a common ancestor, is called 
the collateral line or collateral consanguinity. (C. L. 17, §6416.)
Comparable provisions.

Mont. Rev. Codes, § 7077 (identical).

101-4-11. Id. Ascending and Descending.
The direct line is divided into a direct line descending and a direct 

line ascending. The first is that which connects the ancestor with 
those who descend from him. The second is that which connects a per
son with those from whom he descends, (O. L. 17, § 6417.)
Comparable provisiunx.

Mont. Rev. Codes, §7078 (substan
tially identical).

101-4-15. Id. In Direct Line.
In the direct line there are as many degrees as there are generations. 

Thus, the son is, with regard to the father, in the first degree; the
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grandson, in the second; and vice versa with regard to the father and 
grandfather toward the sons and grandsons. (C. L. 17, §6418.)
Comparable provisions.

Cal. Probate Code, § 252 (amplifying 
upon “lineal consanguinity, or the direct 
line of consanguinity" I .

Mont. Rev. Codes, § 7079 (identical).

101-1-16. Id. In Collateral Line.
In the collateral line the degrees arc counted by generations from one 

of the relatives up to the common ancestor, and from the common an
cestor to the other relatives. In such computation the decedent is ex
cluded. the relative included, and the ancestor counted but once. Thus, 
brothers are related in the second degree; uncle and nephew in the third 
degree; cousins-german in the fourth, and so on. (C. L. 17, §6419.)
Comparable provisions. Mont. Rev. Codes, § 7080 (sulistan-

Cul. Probate Code, §26.1 (am plifying tiully identical), 
upon "collotcrul consanguinity” ).

101-4-17. Hdlf Blood Inherits Equally with Whole Blood.
Kindred of the half blood inherit equally with those of the whole blood 

in the same degree, unless the inheritance comes to the intestate by 
descent, devise or gift of some one of his ancestors, in which case ail 
those who are not of the blood of such ancestor must be excluded from 
such inheritance. (C. L. 17. § 6420.)
History.

This section has been in force in this 
state a t  least since February. 1870 
(Comp. Laws 1870, p. 270 ). I t  was 
carried into the compilation of 1888 
(2  Comp. Laws 1888. § 2749. p. 125). 
From thence it  was carried into the Re
vised Statutes of 1898, of which revision 
it was section 2840. the same number as 
in the compilation o f 1907.

Comparable provisions.
Cal. Probate Code, § 254 (substan

tially the same; words "in favor o f those 
who are” are added th ereto).

Idaho Code, § 1 4 -1 0 6  (includes sub
stantially identical provision).

Mont. Rev. Codes, §7081 (subston- 
tially identical). 1

1. Words and phrases defined.
The phrase “of the blood” includes the 

half blood as well as  the whole Mood, 
anil excludes only those who have none 
of the blood of the ancestor from whom 
the estate came. Accordingly, where 
u mother died leaving children as the 
issue o f  two m arriages, and had taken 
by inheritance property belonging to a 
deceased son, such property was properly 
distributed among his half brothers and 
sisters and their descendants, as well

as brothers and sisters of the whole 
blood. Gardner’s E state v. Gardner, 42 
U. 40, 129 P. 260, explaining Amy v. 
Amy. 12 U . 278. .133. 42 P. 1121, and 
applying Comp. Ijiw s  1907, §2840,
which is identical with present section.

2. Kindred of half blood.
Kindred o f  half blood are excluded 

from inheriting property which de
scended from  line in which they are not 
related. M atter of Estulc o f Amv, 12 
U. 2 7 8 ,4 2  P. 1121, aff’d 171 U. S . 179, 
43 L . Ed. 127, 18 S. Ct. 802.

Statutory provisions, under which 
brothers and sisters may inherit, a rc  to 
he construed with reference to statutory 
provision precluding kindred of half 
blood from inheriting property descend
ing from ancestor of decedent. Matter 
of Estate o f  Amy, 12 U. 278, 42 P. 1121. 
nff’d 171 U. S. 179, 43 I-  Ed. 127. 18
S. Ct. 802.

A. 1.. H. notes.
Deceased spouse us ancestor of surviv

ing spouse within stotutc providing that 
kindred of the half blood inherit equally 
with those of the whole blood, unless the 
inheritance come to the intestate by 
descent, devise, or g ift of some one of 
his ancestors, 110 A. L. R. 1014.

101-4-18. Advancements—To Be Taken Towards Share.
Any estate, real or personal given by the decedent in his lifetime as 

an advancement to any child, or other lineal descendant, is a part of the
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estate of the decedent for the purposes of division and distribution 
thereof among his issue, and must be taken by such child or other lineal 
descendant toward his share of the estate of the decedent.

History.
T h is  section is identical with R. S. 

I HUB, $28 4 1 ; Comp. Laws 1007, § 2841. 
It is also practically identical with Comp. 
Laws 1870, §722.

Comparable provisions.
Idaho Code, § 14-107 (substantially 

identical).
Mont. Rev. ('odes, § 7082 (identical).

Effect of advancements, 101—1—1)4; 
advancements not taken as ademptions, 
101-2-35 ; advancements lo be specified 
in decree o f distribution, 102-12-0.

1. Determination of question.
W hether on advancement by a tes

tator in his lifetim e operated as an

(C. L. 17, §6421.)
ademption under 101-2-35, depends upon 
interpretation and construction to be 
given lo wilt itself. In re P ickard ’a 
Estute, 42 U. 105, 120 P. 353.

A. L. R. notes.
Applicability of doctrine o f advance

ments in case of nrotermitted child or 
grandchild entitled by statute to the 
'‘h are which he would have received if 
testator had died intestate, 88 A. L . R. 
376 ; applicability o f doctrine o f ad
vancements to testate succession, 32 A. 
L. R. 730; presumption and burden of 
proof with respect to advancement to 
children, 72 A. L. R. 327; release by, 
or advancement to, child as affecting 
grandchild's interest in grandparent's 
estate, 88 A. L . R. 410.

101-4-19. Id. If Exceeding or Less than Share.
I f the amount of xuch advancement exceeds the share of the heir re

ceiving the same, he must be excluded from any further portion in the 
division and distribution of the estate, but he must not be required to 
refund any part of such advancement; and, if the amount so received is 
less than his share, he is entitled to so much more as will give him his 
full share of the estate of the decedent. (C. L. 17, § 6422.)
History.

Thin section is almost identical with 
section 723 of Comp. Laws 1876, and it 
is absolutely identical with R. S. 1898, 
§ 2H42: Comp. Laws 1907, §2842.

Comparable provisions.
Idaho Code, § 14-108, Mont. Rev. 

Codes, § 7083 (identical).

I .  Ademption.
The provisions of the will and not 

th is section govern the question of 
whether or not there has been an ademp
tion as provided for in 101-2-36. In re 
Pickard's Estate, 42 U. 106, 129 P . 353. 
A. L. K. notes.

Recovery of excess of advancement 
over distributable Bhare in estate , 46 
A. L. R. 1428,

101-1-20. Id. Defined.
All gifts and grants are made as advancements, if expressed in the 

g ift or grant to be so made, or if charged in writing by the decedent as 
an advancement, or acknowledged in writing as such by the child or 
other successor or heir. (C. L. 17, §6423.)
History.

Except for the provision o f love and 
affection as a consideration, this section 
is pructically identical with Comp. Laws 
1876, § 724. I t  is absolutely identical 
with R. S. 1898, § 2843; Comp. Laws 
1907, § 2843.

Comparable provisions.
Idaho Code, § 14-109, Mont. Rev. 

Codes, § 7084 (identical). 1

1. Advancement as an ademption.
An interpretation and construction of 

the lunguuge of the will ond not th e pro

visions of this section govern in deter- 
'mination o f question whether or not an 
advancement has worked an ademption 
o f a legacy or devise. Parol evidence is 
admissible in case o f an am biguity. In 
re Pickard’s E state, 42 U. 106, 129 P. 
363.

A. L. R. notes.
Items in form o f account as advance

ments, 49 A. L. R. 574.
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101-4-21. Id. Value, How Determined.
I? the value of the estate so advanced is expressed in the conveyance, 

or in the charge thereof made by the decedent, or in the acknowledg
ment of the party receiving it, it must be held as of that value in the 
division and distribution of the estate; otherwise, it must be estimated 
according to its value when given, as nearly as the same can be ascer
tained. (C. L. 17, § 6424,)

Comparable provision!). A. 1.. K. notes.
Iduho Code, § 14—110, Mont. Rev. Intent uh a fuctor in determining 

Codes, 8 7085 (id en tical). whether there is an advancement. 20 A.
L. R. 1089; valuation of property for 
purposes of advancement, 2(! A. L. R. 
1178.

101-1-22. Id. Charged Against Issue of Deceased Heir.
I f  any child, or other lineal descendant, receiving an advancement dies 

before the decedent, leaving issue, the advancement must betaken into 
consideration in the division and distribution of the estate, and the 
amount thereof must be allowed accordingly by the representatives 
of the heirs receiving the advancement in the same manner as if the 
advancement had been made directly to them. (('. L. 17, $642.r>.)

Comparable provisions. A. I,. It. noteii.
Iiiuho Code, § 1 4 -1 1 1 , Mont. Rev. Release by, or advancement to, child 

Codes, § 7080 (substantially idcnticul). os altecting grandchild's in terest in 
grundpurent’s estate, 68 A. L. R. 410.

101-4-23. Inheritance “By Right of Representation*’— Posthumous 
Child Deemed Alive at Parents’ Death.

Inheritance or succession ‘‘by right of representation” takes plnce 
when the descendants of any deceased heir take the same share or right 
in the estate of another person that their parents would have taken if 
living. Posthumous children are considered as living at the death of 
their parents. (C. L. 17, § 6426.)

History.
This section is identical with Comp. 

Luws 1876, § 7 2 8 ; 2 Comp. Laws 1888, 
5 2767 ; R . S. 1808, § 2846 ; Comp. Laws 
1907, § 2846.

Comparable provisions.
Cal. Probate Code, 8 250 ( "  • • * 

takes place when the descendants o f a 
deceased person take th e same share or 
right in tne estate o f another th at such 
deceased person would have taken as 
un heir i f  living. A posthumous child is 
jonsidered uh living ut the death of the 
parent.” ).

tdaho Code, §14—116, Mont. Rev. 
('■xles, § 7087 (id en tical).

1. Posthumous children.
In view of this section, unborn child 

could m aintain action for wrongful 
death of parent under 104-3-11. Parm- 
lev v. P leasant Valley Coal Co., 64 U. 
125, 228 P. 557.

2. I nborn children.
In application by widow, in her own 

right and as guardian o f  her minor 
children, held minor heirs, including 
unborn child of deceased employee, were 
bound by proceedings before industrial 
commission, notwithstanding that if  
award was permitted to stand it might 
expose defendant company to double 
liability, and would result in tuking 
property without due process of luw, 
and deny to employer equal protection 
of luw. in violution of both Federal u»d 
State Constitutions. Utah Copper Co. v. 
Industrial Commission. 67 U. I IK. 11*:; 
P, 24, 13 A. L. R. 1367.

Decisions from other Jurisdictions.
— California.

Appellant, who was horn n flcr exe
cution of the will, took by right of rep
resentation the specific devise to his 
father who predeceased testator, not
withstanding clause om itting all other
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heirs not mentioned in the will. In re 
Sullivan's E state, 01 Cul. App. 2d 627, 
KB P.2d 226.

A. I,. It. nines.
Hight of child cn ventre mi mere to 

take under a conveyance or devise of

present interest to parent und children, 
60 A. L. R. 619; statute as to effect of 
subsequent birth of a child as applicable 
where will provides for child, in the ab
sence of an express exception, 30 A. L. 
K. 1226; taking per stirpes or per capita 
under will. 126 A. L. R . 167.

101-4-24. Aliens May Take by Succession.
Aliens as well as citizens may in all cases take by succession; and no 

person capable of succeeding under the provisions of this title is pre
cluded from such succession bv reason of the alienage of any relatives.

(C. L. 17, § 6427.)

This section was Comp. Laws 1876, 
§729. It is practicallv identical with R. 
S. 1898, § 2847; Comp. U w s 1907, 
§ 2847.

Comparable provisions.
Cal. Probate Code, § 269, added by 

Laws o f  1941 (pertains to rights of aliens 
not residing within United Sta les or its 
territories to take either real or personal 
property or proceeds thereof in C ali
fornia by succession nr testam entary 
disposition upon same terms und condi
tions as residents and citizens of United 
States; such rights are dependent unon 
existence of “reciprocal r ig h ts"); §269.1 
(burden of establishing existence of such 
reciprocal rights is upon such nonresi
dent a liens); § 269.2 ( if  such reciprocal 
rights are not found to exist, and if  no 
heirs other than such aliens urc found 
L-ligihlc to take such property, the prop
erty la disposed of as escheated prop
erty).

Idaho Code, §14 -116 , Mont. Rev. 
Codes, §7088 ("Resident uliens may 
tukc in all cases by succession as c it i 
zens, and no person capable of succeed
ing under the provisions of this title  
lldaho] chapter [Mont.] is precluded 
From such succession by reason of the 
Alienage of any relative, but no nonresi
dent foreigner can take by succession, 
unless he appears and claims such suc- 
:ession within two years [Idaho] within 
hvc years [M ont.] a fter the death of 
Ihe decedent to  whom he claims succcs-

Iowa Const. A rt. I, §22  ("Foreigners 
who arc, or may hereafter become resi
dents of this S tate , shall enjoy the sam e 
rights in respect to  the possession, en
joyment and descent of property, as 
native born c itizen s").

Crosa-refercnces.
Validity o f foreign wills, 101-1-14. 1

1. Validity.
O f course this section is constitu

tional. See In re Apostolopoulos’ E state , 
R8 U. 244. 263. 260 P. 469, 263 P. 1117, 
48 A. L. R . 1322.

2. Operation and effect of section.
This section gives un alien inheritable

blood. In re French's Estate, 64 U. 66, 
76, 228 P. 194.
3. Judicial determination o f existence

uf heirs.
Under this section it may be that the 

presumption th at n decedent le ft a sur
viving heir applies in all cases; and that, 
therefore, some appropriate proceedings 
to judicially determine the fact th at no 
heirs survive the decedent must be bud. 
In re French's Estate, 64 U. 66, 76, 228 
P. 194.
Dceis'iins from other jurisdictions.
—  Idaho.

Idaho statute is not a recognition or 
extension of any previously existing 
right a nonresident alien hud, but it  is 
ruther the fresh grant of a right or a 
statute of grace which the state confers 
on uliens; the stutc might as well de
clare ull such estates escheated rather 
than allow them to go to a nonresident 
alien who is otherwise within the rec
ognized line of succession; in this condi
tion o f the law. the question of time 
becomes an essential prerequisite to the 
righ t of a nonresident alien to succeed 
to an estate le ft by a decedent within 
th is state. Connolly v. Reed, 22 Idaho 
29, 125 P . 213.
A. L . R. notes.
Disabilities and property rights o f aliens 

bb subject of treaty regulations, 4 
A. L . R. 1391.

Nonresidence o f decedent owning real 
property in the state as  affecting 
application of local statute relating 
to descent of real property, 119 A. 
L. R. 623.

Right of alien enemy to take by in
heritance or by will, 137 A. L . R. 
1328.

Right of nonresident alien subject of 
enemy nation to institute suit a fter  
commencement o f war, 137 A. L, 
R. 1366.

Right o f  resident alien who is a subject 
o f an enemy country to prosecute 
suit during war, 137 A. L. R. 1347. 

Su its and remedies against alien ene
mies, 137 A. L. R . 1361.
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CHAPTER 1

TITLE AND JURISDICTION *

102-1-1. T itle  Designated “ Probate 
Code.”

102-1-2. W here W ills Proved, und Let
ters  Granted.

102-1-3. Id. Conflicting Jurisdiction. 
102-1-4. Disqualification of Judge. 
102-1-5. Orders a t  Chambers— Hear

ings Any Place in District.

Powers o f Courts and Judges 
— Code of Civil Procedure 
Applicable.

Jurisdiction Properly Ac
quired, Irregularities Do 
Not Invalidate Subsequent 
Orders and Decrees.

Id. No Collateral Attack.

* History of act. This title  wus contuinod in Comp. Laws 1870, Ch. I l l ,  pp. 2711-344: 
2 Comp, Laws 1888, Part Eleventh, pp. 466-655; R. S . 1898, Title 74, pp. 827-H74; 
t ’oinp. Laws 1907, T itle  89, pp. 1207-1266.

Force and effect o f  Code. “The source of the adm inistrator’s power and that o f the 
probate court must be found in the Probate Code.” In re H arris’ E state, HI) U. 464, 
106 P.2d 461.

102-1-1. Title Designated “ Probate Code.”
This title shall be known as the Probate Code. (C. L. 17, § 7553.)

History. Comparable provisions.
This section was R, S . 1808. §3773 : Cal. Probate Code, J 1  ( “ Prohute

Comp. Laws 11)07, § 3773. Code" composed of four divisions: I.
W ills; I I . Succession; III . Adminislrn- 
tion of E states of Decedents; IV. Guard
ian and W ard).

102-1-2. Where Wills Proved, and Letters Granted.
Wills must be proved and letters testamentary or of administration 

granted:
[ 6 5 8 ]
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(1) I f  the decedent wan a resident of the state, in the county in which 
he had his residence at the time of his death.

(2) I f  the decedent was a nonresident of the state: first, in the county 
in which he may have died leaving estate therein; second, in any county 
in which any part of the estate may be, the decedent not having left 
estate in the county in which he died, or having died without the state.

(3) In all other cases, in the county where application for letters is
first made. (C. L. 17, §7554.)
History.

This section was Comp. U w s 1870, 
i 794. It  is practically identical with 
It. S. 1808, §9774 ; Comp. I.uws 11107, 
$ :i774.

Comparable provisions.
C ut Probate Code, §'101, Idaho Code, 

5 15-101, Mont. Rev. Codes, §10018 
(similarly specifying proper county in 
wbirb will must )>c proved and letters 
granted).

Cross-references.
Civil business arising in counlv must 

h- tried there, Const. Art. V IIJ. § 5.

I. Nonresidents.
Under this section u claim for dam- 

igcs for death hy wrongful act is a 
mfficicnt asset of the estate for the pur- 
nose of appointing an administrator. In

re Lowham’s Estate, .10 U. 410, 441, 85 
P. 445, following In re E state of Tas- 
linen, 25 U. 100, 71 P. 984. Administra
tor is properly appointed for estate of 
nonresident decedent, although latter 
le ft no property within slate . Matter 
of E state of Tasanen, 25 U. 100, 71 
P. 084.

Decisions from other jurisdictions.
—  California.

The appropriate court of a jurisdiction 
in which assets o f the estate of a non
resident testator ore found may grsnt 
probate of his will even though the will 
has not been presented for probute in 
the slate o f his domicile; every state  has 
plenary power with respect to adminis
tration und disposition of all property 
of deceased persons found within the 
jurisdiction. In re Estrem 's Estate, Hi 
Cat. 2d 58.1. 107 P.2d 30.

102—1—3. Id. Conflicting Jurisdiction.
When a case is originally within the jurisdiction of the courts of two 

:>r more counties, the district court of that county in which application 
is first made for letters testamentary or of administration has exclusive
jurisdiction of the settlement of the
Comparable provisions.

Iowa Code 1939, § 11824 (sim ilar). 

Decisions from other jurisdictions.
— Federal.

The pro],ate jurisdiction is not ex- 
:)usive of the jurisdiction o f the federal 
m urls in cases properly brought befnre 
them. Clnrk v. Ilever. 119 U. S. 9(1. 15 
L  Ed. 88, 11 S. Ct. 408. nff’g 11 F. 870. 
affirming judgment of Circuit Court for 
Southern District of lows.

estate. (C. L. 17, § 7555.)
—  Iowa.

Judgment of district court first a s 
suming jurisdiction cun not he attacked 
collaterally unless record discloses lack 
of jurisdiction. In re Estate of Ricso, 
210 Iowa 197. 297 N. W. 790.

There cannot be two administrations 
of same estate a t one tim e, and court 
which first obtains jurisdiction will re
tain such jurisdiction until it  is set 
aside by direct atlArk. Drown v. Tank, 
2.10 Iowa 170, 297 N\ W. 801.

102-1—I. Disqualification of Judge.
Where a judge is next of kin to the decedent, or is a legatee or devisee 

under the will, or is a witness thereto, or is otherwise interested or 
disqualified in any probate matter, he shall order the same to be trans
ferred to the district court of another district, or to be heard before 
mother judge of the same district, or procure a judge of another dis
trict to hold court for the hearing of such matter. Any proceeding 
ho removed may be returned upon petition of any person interested, 
upon the election or appointment of another judge not disqualified.
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Thu clerk making such transfer must transmit to the clerk of the court 
to which the proceeding is transferred a certified copy of the order
of transfer, and all the papers on

Comparable provisions.
Cal, Probate Code, § 303 (no w ill may 

tie admitted to probate or le tters of an- 
ministration granted or other proceeding 
had (except ordering transfer) before 
any judge who is interested sb heir of 
deredent, or as legatee or devisee under 
will, or when named as executor or tru s
tee, or is witness thereto),

Idaho Code, § 15-307. Mont. Rev. 
Codes, § 10120 (no probate court [Idaho] 
no judge [M ontana] may admit to pro
bate a will or grant letters where judge 
thereof is interested us next o f kin to

? in his office relating to the matter.
(C. L. 17, § 7556.)

decedent, or as  legatee or devisee, m 
when numed executor or trustee, or is 
witness thereto).

Iowa Code 1939. § 11823 (where judge 
is a  party, or connected by blood or a f
finity with a person interested nearer 
than fourth degree, or is personally in
terested in any probate m atter, he roust 
order same transferred ).

Cross-references.
Disqualification of judges, Const. Art. 

V III. § 13. 20-0.

102-1-5. Orders al Chambers— Hearings Any Place in District.
The judge of the district court in which any probate or guardianship 

matter is pending may make any order relating to such proceeding in 
chambers at any place in his district, and such order shall have the 
same force and effect as if made by the court sitting in the proper 
county. The hearing of any matter requiring notice shall be had at the 
lime and place appointed or at the time to which the same may be 
postponed, except that where there is no contest or where all the parties 
consent such hearing may be had at any place within the judicial dis
trict in which the matter is pending. (C. L. 17, § 7557.)
History.

This section is identical with R. S. 
IH98, § 3777; Comp. U w s 1907, § 3777.

Cross-references.
Powers in chambers, 2 0 -3 -1 6 ; powers 

nf judge as contradistinguished from 
those of court, 20 -7 -1 7 ; place of holding 
court by stipulation, 20 -3 -17 .

1. Validity of orders.
Probate court order, made without 

authority of statute, is void. Andrus v 
Rlazzard, 23 U. 233, 03 P. 888, 54 L. R 
A. 364.

102-1-6. Powers of Courts and Judges—Code of Civil Procedure Ap
plicable.

The district and supreme courts and the judges thereof sitting in 
probate and guardianship matters shall exercise all such powers, con
sistent with the provisions of this title, as are or may be conferred 
upon those courts or judges, respectively, in other proceedings; and, 
except as otherwise provided in this title, the provisions of the code of 
civil procedure shall be applicable to and constitute the rules of practice 
in probate and guardianship proceedings. (C. L. 17, § 7558.)
History.

This Boction is identicul with R. S. 
1898, § 3778; Comp. Laws 1907, § 3778.

Comparable proviaiona.
Cal. Probute Code, § 300 (decedent’s 

property subject to possession of ex
ecutor or adm inistrator and to control 
o f superior court for purposes of admin

istration, sute or other disposition); 
§ 301 (wills m ust be proved in supcrioi 
court and letters testam entary or of 
administration granted thereby, and ad
m inistration o f estutes o f decedents had 
th erein).

Idaho Const. A rt. 6. g 21 (probate 
courts are courts of record, and have 
original jurisdiction in nil m atters oi
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probate, settlem ent of estates of de
ceased persons, appointment of guard
ians; also have jurisdiction to hear and 
determine c ivil cases wherein debt or 
dAinuge claimed docs not exceed $500, 
exclusive of in terest; have concurrent

(statin g scope o f jurisdiction of probate 
cou rt); § 1—1.301 (enumerating duties of 
probate jud ge).

Iowa Code 1059, § 10703 (district
court has jurisdiction of probate of 
wills, granting administration upon es
tates. appointment o f guardians); 1 10704 
(appointment o f executors and tru s
te e s ); § 11825 (court o f county in which 
will is probated, or in which adm inistra
tion or guurdianship is granted, haB 
jurisdiction coextensive with the state 
in settlem ent of estate and sale and 
distribution thereof).

Mont. Const. A rt. V III, §11  ("The 
district courts shall have original ju ris
diction * • ♦ of all m atters o f probate
• • * " > :  A rt. X X , § 4  ( “Except as 
herein otherwise provided, the word 
‘district’ shall be substituted and read 
in lieu of the word ‘probate’ in the terms 
'probate court’ or ’probule judge’ when
ever the same occur in the laws of the 
territory o f Montana • • * upon a 
change from  territorial to state govern
ment [laws which by their term s apply 
to probate courts or probate judges 
aholl] be deemed anil taken to apply to 
district courts and district Judges
• • ♦ " ) ;  Mont. Rev. Codes, § 8829 
( “The district court has original ju ris
diction • • *  of all m atters of probate

Cross-references.
Appeals to supreme court in probate 

m atters, Const. Art. V III, g 5 ; jurisdic
tion o f district court, Const. A rt. V III, 
§7 , 20-3—4; trial according to Code of 
Civil Procedure, 102-14-17; trial by 
court or jury, 102-14-18.

] .  N ature of probate courts.
In th is state there is no independent 

probate or surrogate court. Our district 
courts, which arc courts of general ju ris 
diction, arc clothed with power to ex
ercise. and exorcise under our "Probate 
Code,” all probate powers and judiciul 
functions. In re Thompson’s E state, 72 
U. 17, 33, 2C9 P. 103. 2 3

2. Jurisdiction and power o f probate
courts.

3. —  In general.
"T h e source of the adm inistrator’s 

power and th at o f the probate court 
must be found in the Probate Code.” In 
re H arris ’ E state , 99 U, 464. 466, 106 
P.2d 461. Accordingly, probate court

order, made without authority of s ta t
ute, is void. Andrus v. Blazxurd, 23 U. 
233, 63 P . 888, 54 L . R. A. 364. In ab
sence of statute, probate court would 
have no authority to adjudicate in ter
ests  of grantees o f  heirs or devisees. 
Snyder v. Murdock, 20 U. 233, 237, 73 
P . 22.

“ D istrict courts are, and as a m atter 
o f necessity must be given a wide dis
cretion in the conduct of estates, and 
should not be limited or restricted un
necessarily." In re Robison's E state, 
59 U. 431, 436, 204 P. 321.

S tate  district court had jurisdiction 
to determine who were proper heirs and 
beneficiaries to proceeds of war risk in
surance carried by deceased killed while 
serving with American Expeditionary 
Forces in France. Cuff v, United States, 
64 F.2d 624. S ta le  district court had 
jurisdiction to determine who was en
titled to administer estate o f soldier 
killed in World W ar I, anil to whom war 
risk insurance should be made payable. 
Cuff v. United States, 04 F.2d 024.

Formerly prohutc courts were given 
jurisdiction in nil cases of divorce and 
alimony. Kenyon v. Kenyon, 3 U. 431, 24 
P. 829. Formerly probate courts had 
and exercised jurisdiction to grant di
vorces. and act conferring th at jurisdic
tion was valid. Whitmore v. Hardin. 3 
U. 121. 127. 1 P. 405, explaining Cast 
v. Cast, 1 U. 112.

4. — concurrent jurisdiction.
I f  probate courts have concurrent 

jurisdiction with courts of equity in pro
ceedings for the enforcement or assign
m ent by heir o f his interest while es
ta te is in course of administration, they 
possess it  only because they possess the 
power to sdjudicate questions in equity. 
Dunn v. Wallingford, 47 U. 491, 166 
P. 347, applying Comp. Lawb 1907, 
§3778 , which is identical with present 
section.

5. —  trial o f issues.
Under this section, issues o f  fa c t in 

probate proceedings must be tried in ac
cordance with requirements of 104-26-3. 
In re Love’s  Estate, 75 U. 342, 360, 285 
P . 200.

Probate court was without jurisdiction 
to try all issues raised by pleadings in 
action by administratrix to cancel con
tra ct for conveyance of lund in which 
defendant filed counterclaim fo r  specific 
performance. Rogers v. West, 82 U. 526, 
25 P.2d 071.

6. — enforcement of attorney's lien.
In view o f this provision and 102-14- 

17, 102-14-18, attorney’s lien for serv
ices rendered decedent may be enforced 
in probate proceeding, separate action
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being unnecessary. In re Agee's Estate, 
59 U. 130, 25'2 P . 891.

7. Applicability o f ('ode of Civil Pro-

Denial of petition to Bot aside order 
s f  appointment o f administrator is final 
ardor and appealable aa such. M atter o f 
E state o f Tasanen, 25 U. KUO, 400, 71 
P. 984, applying It. S. 1898, §§ 330'! and 
11778.

Decisions from other jurisdictions.
— Federal.

The controverted question of debt or 
no debt is one which, if  the represent
ative o f the decedent is a citizen of a 
stule different from that of the other 
party, the party properly situated has a 
right given by the Constitution of the 
United States to hove tried originally, 
or by removal, in a court of the United 
States, which cannot be defeated by 
Btate statutes cnucted for the more con
venient settlem ent o f estates o f dece
dents, the court thus reiterating its 
language stated form erly in Hess v. 
Reynolds, 113 U . S . 73, 28 L. Ed. 927, 6 
S. Ct. 377; Clark v. Dover. 139 U. S. 
DC, 35 L. Ed. 88, 11 S . Ct. 4C8, aff'g 31 
R. 070. affirming judgment o f Circuit 
Court for Southern District of lown.

— California.
Probate proceedings being purely s ta t

utory, and therefore special in their 
nature, the superior court, although a 
court o f general jurisdiction, is circum 
scribed in th is class of proceedings by 
the provisions of the statute conferring 
such jurisdiction, and may not compe
tently proceed in a manner essentially 
different from  that provided, the court 
thus repeating its language stated 
form erly in E sta te  o f Strong, 110 Cal. 
CC3, 61 P. 1078. Texas Co. v. Bank of 
America Nat. Trust & SnvingB Ass’n, 
G Cal. 2d 35, 63 P.2d 127.

— Idaho.
The orders and decrees of the probate 

court import verity Bnd cannot be a t 
tacked collaterally . Walker Bank & 
Trust Co. v. Steely, 64 Idaho 591, 34 
P.2d 56.

Order settlin g final account o f an e x 
ecutor, adm inistrator or guardian is a 
judgment in rem, final and conclusive 
against all the world lifter the time for 
appeal has expired. Short v, Thompson, 
66 Idaho 361, 56 P.2d 163.

A court o f general jurisdiction is one 
whose judgm ent is conclusive until molli
fied or reversed on direct a ttack, and 
which court is competent to decide on its 
own jurisdiction, and exercise it  to  u

final judgm ent, without setting forth 
the evidence. The record of such a court 
is absolute verity. The probate court 
of Idaho, as fa r  ns its jurisdiction in re
gard to probate and guardian m atters 
is concerned, is such a court. Sh ort v. 
Thompson, 66 Idaho 361, 55 P.2d 163, 
the court reiterating its earlier sta te 
ment enunciated in Clark v. Rossier, 10 
Idaho 348, 78 P. 358, 3 Ann. Cas. 231.

Probate courts are courts o f  record in 
probate m atters and have exclusive 
original jurisdiction in all m atters of

Krobato, and they have jurisdiction to 
ear and decide upon petitions and mo

tions to set aside their decrees. Snow 
v. Probate Court o f Jefferson County, 
60 Idaho 611, 96 P.2d 844.

The probate court is a  court of genevnl 
jurisdiction in Iowa. In re Kladivo’s  E s
tate, 188 Iowa 471, 176 N. W. 262 ; In 
re E sta te  of Riesc, 230 lown 397, 297
N. W. 796.

Probate powers arc distinct from  law 
and equity, although all these powers 
may be exercised by the same court as 
a court o f general jurisdiction. In re 
W atter’B Estate, 201 Iowa 884, 208 N. W. 
281.

A d istrict court has jurisdiction of nn 
application of an adm inistratrix and dis
tributees for authority to  continue busi
ness conducted by deceased on leased 
prem ises. In ro firoom’s E state , 204 
Iowa 746, 216 N. W. 78.

The district court has originul nnd ex
clusive jurisdiction of m utters in prn- 
bute, such as the appointment of nn ad
m inistrator. Rcidy v. Chicago, R, & Q. 
Ry. Co.. 216 Iowa 415, 249 N. W. 347.

The jurisdiction of the probate court 
is separate and distinct from  its ordi
nary law and equity jurisdiction. 
Coulter v. Petersen, 218 Iowa 512, 266 
N. W. 684.

W here estate was pending in probate 
court, which had custody and control of 
property thereof, beneficiaries under 
will were not permitted to maintain 
action in court o f equity in their Attempt 
to secure prompt and early settlem ent 
o f estate , and were obliged to make 
such request to probate court. F irst 
Methodist Episcopal Church of Ottumwa 
v. Hull, 226 Iowa 306, 280 N. W. 631.

A probate court is charged with duty 
o f seeing th at estates arc properly and 
promptly administered, and thnt its 
officers act efficiently and effectively, and 
if, because of conflicting in terests, they 
cannot so act, it has inherent power to 
appoint officer to see that a ll parties are 
protected, and no rights arc lost because 
o f inaction. Jackson v. Jones, 231 Iowa 
106, 300 N. W. 668.
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—  Montana.
Heirship proceedings in Montana are 

committed to the district courts with all 
the power, authority and jurisdiction 
made Inherent in such courts by the Con* 
stitution und statutes; “nil m atters of 
probate und, necessarily, the administra
tion of oil laws relating thereto, ore 
tinder the original jurisdiction of the dis
trict courts, as such,” the court reiter- 
uting its former language as expressed 
in Thelen v. Vogel, 8fl Mont. 33, 281 
P. 763. In re B axter’s Estate, 101 Mont. 
504. 54 P.2d 880.

Under the present Montana system all 
probate m atters come within the ju ris
diction of district courts; the courts of 
California have been confronted and em- 
burrnssed from lime to tim e, as have

also the courts o f Montana, by questions 
involving the jurisdiction and power of 
the district court when sitting as a court 
o f probate; reliance pluced on the old 
theory th at the district court, when act
ing in probate m atters, is a court of 
limited jurisdiction, is without m erit; 
there is no dual personality in the court; 
und a district judge, when acting in ordi
nary judicial m atters, is stilt not subject 
to the ancient fra ilties  inherent in the 
old probate judge when exercising pro
bate powers. In re B axter’s Estate, 101 
Mont. 504, 54 P.2<1 860.

A. I,. R. notes.
Who entitled to appeal from decree 

admitting will to probate or denying 
probate, 88 A. L. R. 1158.

102-1-7. Jurisdiction Properly Acquired, Irregularities Do Not Invali
date Subsequent Orders and Decrees.

No order or decree affecting the title to real property, heretofore or 
hereafter made in any probate or guardianship matter, shall be held 
to be void at the suit or instance of any person claiming adversely to the 
title of the decedent or ward, or under a title not derived from or 
through the decedent or ward, on account of any want of notice, de
fect or irregularity in the proceedings, or of any defect or irregular
ity in such order or decree, if  it appears that, before the order or de
cree was entered, the executor, administrator or guardian, as the case 
may be, was appointed by a court of competent jurisdiction upon such 
notice as was or may be prescribed by law; and in a probate matter 
in which a competent court shall have appointed an executor, adminis
trator or guardian upon due notice, no objection to any subsequent order 
or decree therein can be taken by any person claiming under the de
ceased or under the ward, on account of any such want of notice, defect 
or irregularity, in any other manner than on direct application to the 
same court, made at anv time before distribution, or on appeal.

(C. L. 17, §7559.)
History.

Thin section is practically identical 
with It. S. 1808, 8 377‘J ;  Comp. Luws 
li)07. § 3770.

Cross-references.
Validity o f clerk’s orders. 102-2-4; 

conclusiveness of decrees, 102-11-37, 
102-12-3, 102-14-12; juriBilictionul fuels 
need not be recited, 102-14-15.

1. Aequisilioo of juriiMticlinn and

I’robate proceedings are deemed to be 
proceedings in rem, and court acquires 
jurisdiction of property of estate and 
of all persons who have any interest in 
property by notice required to he given 
for appointment o f administrator or ex
ecutor, and other notices provided for

are not jurisdiclionnl, and disregard 
thereof is mere irregularity and may he 
assailed, in absence of fraud, only in di
rect proceeding. B arrette  v. Whitney, 
36 U. 574, 106 P. 622, 37 L. R. A. (N. S.) 
368. (Strnup, ( ’. J . .  dissenting.)

Where statutory notice of hearing of

Eetition for letters was given us required 
y this section, failure to give notice of 

final settlem ent and distribution, held, 
not to affect validity of decree of Anal 
distribution except upon direct proceed
ing. Barrette v. W hitncv, 36 U. 674, 106 
P. 622, 37 L. R. A. <N. S .) 368. (Straup, 
C. J . .  dissenting.)

2. Validity nf orders and decrees.
Where court acquired jurisdiction of 

person and estate of minor, contention 
that it  made an order ullowing fee to
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attorneys, employed to represent minor 
in personal injury suit, without hearing 
or taking any evidence relutivo to  vnlue 
of services rendered, could not he .u s . 
liiincd. Fricksim  v. McCullough, 'Jl U. 
160, 03 P,2d 606, 100 A. L. R. 332.

9. Presumptions.
Probate court, having acquired juris

diction of cause, its orders and judg
ments are  presumed to be based upon 
evidence, stipulations or proceedings 
sufficient to support such orders or 
judgm ents. Erickson v. McCullough, 91 
U. 160, l>3 P.2d 60S, 109 A. I„ R. 332. 

t. Relief against orders and decrees.
5, — in general.

Decree of final distribution rendered 
without notice could be attacked bv ap
plication to probate court by one having 
interest, though as general rule only

put ties lo  rernrd may prosecute appeal, 
liurretlc  v. Whitney. 39 U. 674, 109 
P. 622, 37 I,. R. A. (N. S .) 398. (Struup, 
( '. J . ,  dissenting.)

6. — equitable relief In case of fraud, 
In action to have judgm ents and de

crees obtuined in probate proceedings by 
fraud declared void, wherein it  appeared 
th at husband had le ft wife and children, 
and had eloped with young woman with 
whom he lived until his death, and that 
such woman had fraudulently repre
sented th at she was lawful wife of de
cedent. was appointed adm inistratrix, 
and probated estate, held court o f equity 
hud jurisdiction to grant relief against 
such probate proceedings and to charge 
adm inistratrix ' bond. W cyant v. Utah 
Snvings & T ru st Co.. 64 U. 181, 182 
P. 189, 9  A. L . R. 1119.

102-1-8. Id. No Collateral Attack.
An objection to any paper, petition, decree or order in any probate 

or guardianship matter, for an erroneous or defective statement or 
determination of any fact necessary to jurisdiction which actually ex
isted. or for an omission to find or state any such fact in such paper, 
petition, decree or order, is available only on direct application to the 
same court, or on appeal. (C. L. 17, § 7560.)
History.

This section is identical with R. S. 
1898. § 3780; Comp. la w s  1907, § 3780.

Cross-references.
All interested parlies have righ t to he 

heard, 102-14-14 ; correction of mistakes 
in settlem ents, 102-11-37, 102-14-23. I.

I .  Conelusiveness.
A decree of the probate court, by 

which the interest o f certain heirs in the 
estate of their father was distributed to 
one of the judgm ent creditors of the 
heirs, w as conclusive, where no appeal 
was taken, on the assignee for creditors

of the heirs. Snyder v. Murdock, 29 U. 
233, 73 P. 22.

2. Collateral attack.
Where court acquired jurisdiction of 

person and estate of minor, questioos 
feinting to contract for fees of attorneys 
employed by guardian to represent mi
nor in personal injury suit, and power 
o f guardian to hind infant, became col
lateral and could be successfully urged 
in collateral attack only if order making 
appointment o f  guardian was void for 
want o f jurisdiction. Erickson v. Mc
Cullough. 91 U. 159, 93 P.2d 696, 109 
A. L. R. 332.

CHAPTER 2

POWERS OF CLERK *
102-2-1 . Enumerated. 102-2-4. Id. Huvc Force and Effect as
102-2-2 . Clerk's Orders— Record of. Court's Orders.
102 -2 -3 . Id. Review of.

* History of act. This chapter was R. S. 1898, T itle  74, Ch. 2, p. 828; Comp. Laws 
1907, T itle  80, Ch. 2, p. 1209.

102-2-1. Enumerated.
The clerk of the district court shall have and exercise within his 

county the power and jurisdiction of the court, and of the judge thereof, 
as follows:
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(1 ) He may consider petitions for the appointment of administrators, 
executors and guardians, and for the probate of wills, and any other 
petition or written motion filed in any probate or guardianship matter, 
and may set the time for the hearing of the same and prescribe the 
notice to be given.

(2 )  He may fix the amount of the bond of the executor, administra
tor or guardian, and for that purpose may take evidence as to the prop
erty, rents, issues and profits.

(3) He may in all cases examine sureties, and approve bonds and 
undertakings.

(4 ) He may appoint a special administrator, and fix the amount of 
his bond.

(5 ) He may appoint appraisers.
(6 ) He may designate the terms of, and enter the order for, publica

tion of notice to creditors.
(7) He may grant an order of sale of perishable property.

(C. L. 17, §7561.)
Comparable provisions. urn made or filed; in absence of judge

Iowa Code 1939, § 11K.12 (sim ilar to he may grant letters on henring, and 
opening paragraph herein, and spccifi- may make orders), 
cully enumerating clerk's duties).

Mont. Rev. Codes, § 1037G ns amended Cross-references, 
by Laws of 1037 (enum erating clerk’s Notices generally, 102-14; validity of 
functions; he may make necessary orders and decrees generally, 1U2-1-7; 
orders and issue notices of hearing, file fees of clerk, 2 8 -2 -2 ; to keep probate 
and approve bonds, claim s, accounts ex- records, 19-17-2. 
ropt final accounts when no objections

102-2-2. Clerk's Order*—Record of.
All orders made and proceedings hud by the clerk under the provi

sions of the next preceding section shall be by him spread at length 
upon the minutes of the court. (C. L. 17, § 7562.)

102-2-3. Id. Review of.
Any person aggrieved by any order made or entered by the clerk 

under the powers conferred in this chapter may have the same reviewed 
in court at the same or at the next term, and not afterwards, upon mo
tion filed and upon such notice as the court may prescribe. Upon the 
filing of such notice the clerk shall place the cause or proceeding on the 
calendar, and the matter shall stand for hearing or trial de novo in open 
court. (C. L. 17, § 7563.)
Compsrahlc provisions. reviewed in court, on motion filed ut

Iowa Code 1939, $ 118:14 (sim ilar; ng- next term  and not afterwards, unless 
grieved person may have clerk’s order upon good couse shown within one year).

102-2—1. Id. Have Force and Effect as Court's Orders.
The records, orders and judgments made and entered by the clerk 

as hereinbefore provided, and not reversed, set aside or modified by the 
court, shall stand and be of the same force, validity and effect, and shall 
be entitled to the same faith and credit, as if  made bv the court.

(C. L. 17, § 7564.)
Comparable provisions. (court or judge may a t  any time within

Iowa Code 19119. § 11830 (identical, 30 dayB thereafter set aside or modify 
coupled with following concluding clerk’s orders, but, unless so set aside or 
phrsBe: "or  by the judge thereof” ). modified, they have same effect as if

Mont. Rev. Codes, § 10370 as amended made by judge or court).
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CHAPTER 3

PROBATE OF WILLS *

102-3-1 . Custodian of Will Must Su r
render— Liability,

102-3-2. Petition for Probate— Oy
Whom anil When.

102-3-3. Id. Contents.
102-3-4. Executor Named Forfeits 

Rights When.
102-3-5. Notice and Hearing.
102-3-0. Nuncupative Wills— Petition 

for Probate.
102-3-7. Contests Before Probate—

Grounds, Notice, Plead
ings.

102-3-8 . Proof by Subscribing W it-

102-3-0. Id. Testimony to Re Re
duced to W riting.

102-3-10, C ertificate o f Proof.
102-3-11. W ill to Ue Recorded— Rec

ord of Testimony to De
Filed.

102-3-12. Contests A fter Probate—
Lim itation of Action.

102-3-13. Id. Citation to Show Cause 
Aguinst Revocation.

102-3-14. L etters Testam entary, When 
to Issue.

102-3-15.

102-3-10.

102-3-17.

102-3-20.

102-3-21.

102-3-22.

102-3-23.

Who Incompetent to Act ns 
Kxecutor.

Objection to Executor 
Named.

Competency of Woman to 
Act ns Executrix.

Executor of an Executor.
When Executor Named Is  n 

Nonresident or a Minor.
Letters Tcstamentnry —

Letters o f Administration 
with Will Annexed — 
Form.

Foreign Wills— May Dc Ad
mitted to Probate.

Id. Proceedings on Produc-

102-3-24. Id. Hearing and Proof. 
102-3-25 . Lost or Destroyed W ills— 

Establishing— Notice. 
102-3-20. Id. Proof of.
102-3-27 . Id. Certification and R ec

ord of Proof.

* History of act. This chapter was R. S . 1898, Title 74. Ch. 3, p. 829; Comp. Laws 
1907, T itle  89, Ch. 3, p. 1210.

102-3-1. Custodian or Will Musi Surrender— Liability.
Every custodian of a will, within thirty days after receipt of informa

tion that the maker thereof is dead, must deliver the same to the dis
trict court having jurisdiction of the estate or to the executor named 
therein. Any person who fails to produce the same after receiving 
reasonable notice so to do may be committed to ja il until he does, and 
shall be liable for all damages occasioned by his failure.

Comparable provisions.
Cal. Probate Code, § 320, Iduho Code. 

§ 16 -201 , Mont. Rev. Codes, § 10020 
(substantially identical with first sen
tence herein; “ * • • must deliver 
same to the probate court • *
coupled with the following sentence: 
“A failure to comply with the provisions 
of th is section makes the person failing 
responsible for all damages sustained by 
anyone injured thereby” ; California pro
vision’s  concluding sentence reads as 
follows: “Failure to  do so makes such 
person responsible for all damages sus
tained by anyone injured thereby”).

Iowa Code 1939, § 11882 (substantially 
identical, except th a t phrase “ within 
thirty days” is omitted; reads: “ • • •

(C. L. 17, §7565.)
us soon us he is informed of the death

Cross-references.
W ills and succession, Title 101.

Derisions from other jurisdictions.
— California.

Unprobated holographic will was not 
admissible to prove title of person 
named therein as devisee. McMillan v. 
Boose, 45 Cal. App.2d 764, 115 P.2d 37.

Neither the Federal nor Iowa Consti
tution secures to anyone the right to 
take property by inhcritonce. Boyer v. 
Emerson, 191 Iowa 900. 183 N. W. 327.
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Ownership of both real and personal 
in testate property is fixed liy statutes 
of descent, and neither administration o f 
estute nor distribution of property 
thereunder adds or creates any title or 
(Jives any new title, but merely ascer
tains property und particular person 
among distributees to whom it belongs. 
Reichurd v. Chicago, B. & Q. R. Co.. 231 
Iowa Slid. I N. W. 2d 721.

A. I,. K. notes.
Constitutionality, construction, and 

application o f statute requiring produc
tion of wills for probate or declaring 
consequences of failure or delay in th at 
regard, li t )  A. L. R. 1269; suppression 
of will, or agreement for suppression, ns 
contrary to public policy or statute in 
that regard, 117 A. I., R. 124!l.

102-3-2. Petition for Probate— By Whom and When.
Any person interested muy, at any time after the death of the testa

tor, petition the court to have the w 
A. L. It. notea.

Estoppel to offer for probate, or to 
claim under will because of prior cluim 
based upon deceased's alleged intestacy 
or another purported will, 135 A. I., It.

ill proved. (C. L. 17, §7666.)
1222; prolmtc of will or proceedings sub
sequent thereto as affecting right to 
probate la ter codicil or will, und rights 
und remedies o f purties thereunder, 107 
A. L. It. 249.

102-3-3. Id. Contents.
A petition for the probate of a will should show:
(1) The jurisdictional facts.
(2) Whether the person named as executor consents to act or re

nounces his right to letters testamentary.
( :J) The names, ages and residences of the heirs, legatees and devi

sees of the decedent, so far as known to the petitioner.
(4) The probable value and character of the property of the estate.
(5) The name of the person for whom letters testamentary are

prayed. (C. L. 17, § 7667.)
Comparable provisions.

Cal. Probate Code. § 32(5. Mont. Rev. 
Codes, § 10022 (substantially identical, 
coupled with the following concluding 
sentence: “ No defect o f form , or in the 
stuU-ment of jurisdictional facts actually

existing, shall make void the probate o f 
u w ill").

Idaho Code, § lb-20.7 (substantially 
identical except as to concluding sen
tence herein).

102-3—1. Executor Named Forfeits Rights When.
If the person named in a will as executor, for thirty days after he has 

knowledge of the death of the testator and that he is named as executor, 
fails to petition for the probate of the will and for letters testamentary, 
he may be held to have renounced his right to letters, and the court may 
appoint any other competent person administrator, unless good cause 
for the delay is shown. (C. L. 17. § 7668.)
History.

This section is identical with R. S. 
1898. § 3 7 8 8 ; Comp. Laws 1907, §3788.

Comparable provisions.
Cal. Probate Code, § 324, Idaho Code, 

§ lb -204, Mont. Rev. Codes, § 10023 (sub
stantially identical).

1. Discretion of court.
Failure to make timely application for 

le ttcrs testam entary leaves it in the 
court’s discretion whether he should ap
point the person having the preferential 
right or some other competent person. 
In re Love’B E state, 76 U. 342, 363, 286 
P. 209.

102-3-5. Notice and Hearing.
When the petition is filed it must be set for hearing, notice of which 

shall be given by publication or by posting as the court or clerk may
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direct and by the mailing of notices to the heirs, and to the executor, if 
he is not the petitioner. (C. L. 17, §7560.)
History,

This was section 2789 of K. S. 1898, 
before its amendment. It appears in 
Comp. Laws 1907 us section 3780, uml is 
identical with present section except for 
addition of words "or clerk.”

I. Kxtent of court's jurisdiction.
While u proliule court may not a t

tempt to construe n will upon a petition 
for its probate, it may examine the 
offered document to determine whether 
or not it is in fact u will. In re Ijjvo 'b 
Kstato, 75 U. 242, 250. 286 P. 209.

102-3-6. Nuncupative Wills— Petition for Probate.
Nuncupative wills may be admitted to probate at any time after the 

decedent has been dead ten days and within six months ufter the testa
mentary words were spoken, on petition and notice as provided for the 
probate of written wills. The petition, in addition to the jurisdictional 
fucts, should allege that the testamentary words or the substance 
thereof were reduced to writing within thirty days after they were 
spoken, which writing must accompany the petition.

(C. L. 17, § 7570.)
Comparable provisions.

Cal. Probate Code, § '125 (nuncupative 
will must lie offered within six months 
n flcr testamentary words were spoken, 
and words or substance thereof must 
have been reduced to w riting within 20 
diiys after they were spoken; such writ- 
ing must be filed with petition for 
probutc).

Idaho Code, § 15-2.74 (substantially 
the sam e; may be admitted to probutc 
“a t any time within six months after 
the testam entary words are spoken

Cross-referenceH.
Nuncupative wills, III! 1 Hi |<> 10 1 

1-18.

102-3-7. Contests Before Probate— Grounds, Notice. Pleadings.
I f  any one appears to contest the will, he must file written grounds of 

opposition to the probate thereof, and serve a copy on the petitioner and 
on the proposed executor, if he is not the petitioner, and shall mail no
tices of such contest to the heirs. Any one or more of such persons may 
demur thereto upon any of the grounds of demurrer provided in the 
code of civil procedure. If the demurrer is sustained, the court must 
allow the contestant a reasonable time, not exceeding ten days, within 
which to amend his written opposition. If the demurrer is overruled, 
the petitioner and others interested may, within such time as the court 
may allow, jointly or separately answer the contestant's grounds, trav
ersing or otherwise obviating or avoiding the objections.

(C. L. 17, § 7571.)

ThiB section wan Comp. law s 1870, 
§751 . It assumed its present form in 
2 Comp. I jiw s  IKS8. § 4002, and that 
section does not differ m aterially from 
the present one. The present section is 
practically identical with R. S . 1898, 
§2791 ; Comp. Ijiw s  1907. §2791, except 
for addition of words "within such time 
us the court may allow."

Comparable provisions.
Idaho Code. §16 -219 , Mont. Rev. 

Codes. § 10022 (include sim ilur provi
sion).

Cross, references.
(■rounds for demurrer. 104 8-1.

I. Nature of action.
A will contest is u Inw case; it is re- 

garded us an action a t law. In re Hud
son's Estate. 87 U. 680. 52 P.2d 1102; 
In re Dong Ling (ling's Estate, 78 U. 
224, 229, 2 l'.2d 902; In re Ford's Estate, 
70 U. 450, 201 P. 15; In re Swun's E s
tate, 61 U. 410, 170 P. 452; In re Frand- 
sen's Will, 50 U. 156. 167 P, 962; In re 
Hanson’s Will, 50 U. 207, 167 P. 256; 
Anderson v. Anderson, 49 U. 26, 194
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I'. r»5:s; In IT W hitaker's Estate, 61 (I. 
677. 217 I*. 248.

An action to contest probate of will 
on ground o f undue influence is  notion 
lit low. Miller v. Livingstone, 111 U. 
415, 88 P. 338.

2. Parties to  contest.
Contestant of will must be tin in ter

ested party, and fuilure to affirmatively 
show this can he reached by a general 
demurrer. In re Goldshcrry E state . 95 
U. 379. 81 P.2d 110(5. 117 A. L. R. M44.

I f  one is nn heir of deceased he hut* 
right to contest the will, otherwise he is 
n stranger to  the proceeding. In re 
Dong Ling Ring’s Estate, 78 U. 324, 328. 
2 P.2d 902.

3. Jury trial.
A will contest is a law action triable 

b.v jury if  either o f the parties chooses 
to have it so tried. In re Dong lin g  
Ming’s E state, 78 U. 321. 329, 2 P.2d 902.

i-nl brain weakness is admissible a l
though observed years before making of 
will, hut infirm ities coming from  old 
age must be observed in fnir proximity 
to date of execution o f will. In re Han
son's Estate. 87 U. 580. 52 P.2d 1103.

S. — circum stantial evidence.
Since it is not usually possible in will 

contests to produce direct evidence of 
statem ents and conduct which one ac
cused of undue influence hns used on 
decedent, usual way is to give surround
ing circum stances from which deduc
tions can be made. In re Hanson’s  Es
ta te . 87 U. 580, 52 P.2d 1103. 7

7.  expert and opinion evidrnre.
In will contest, opinions of lay wit

nesses as to mental condition cannot lie 
given'unless one offering opinion has hud 
personal acquaintanceship with testator 
and unless witness details underlying 
fncts upon which hia opinion is based, 
in  re Hanson's E state, 87 U. 58(1, 52 
P.2d 1103.

g, __privileged communications.
Testimony o f form er wife as  to injury 

of deceased's private parts nnd th at she 
thought they were diseased, held inad
missible as  privileged communications in 
will contest wherein it  was contended 
th at wife of deceased, who was such n! 
time o f his death, had submitted to 
sexual relations of a perverted nature 
with deceased both before and a fter  h.-r 
m arriage to him, and hence, undulv in
fluenced him in preparation of his will. 
In re Ford’s E state, 70 U. 46(1, 251 P . 15.

Communication to be privileged be
tween husliuml and w ife under 104-49-3 
must he such as to pertain to confidence 
of murringc relulion, and testimony o f 
form er wife in will contest us to de
ceased’s mania for sexual perversion, 
his forcing her to submit thereto and 
conversation a fter  consummation of such 
act, was admissible on issue of whether 
deceased was unduly influenced by 
woman who was deceased's w ife a t  time 
of his death, and who allowed deceased 
to have sexual relations with her of a 
perverted nature both before and after 
her m arriage to him. In re Ford 's E s
tate, 70 U. 465, 261 P . 16.

9. — provisions of form er will.
In will contest based on duress, fraud, 

or undue influence, provisions contained 
in form er will may become very m aterial 
in determining issue, nnd changes made 
in la ter will may therefore So o f sonic 
probntivc force and should not lie e x 
cluded from consideration, unless it is 
made clear beyond reasonable dould by 
ail evidence and circum stances Hint 
changes could not affect result of 
test. In re Young's E state, 33 U. 382, 
94 P. 731. 17 L. K. A. (N. S .l 108, 12d 
Am. S t. Rep. 843. 14 Ann. Cas. 695.

10. — weight and sufficiency.
The preponderance of evidence rule 

obtains in will contests. In re Hanson's 
Will, 60 U. 207. 167 P. 266.

In a will contest, where protestnnt a l
leges th at will was executed under undue 
influence, that testator was insune, etc.. 
he haB burden o f proving such allega
tions by a preponderance of the evi
dence. In re Hanson's Will, 60 U. 207, 
167 P, 250.

In will contest wherein proponent was 
deceased's second wife and contestants 
were an adopted daughter and a son by 
deceased with his first w ife from whom 
he had been divorced, evidence, including 
evidence o f sexual relations o f a  per 
verted nature with proponent before and 
after m arriage, was insufficient on issues 
of undue influence and lack of tes ta 
m entary capacity to sustain verdict of 
jury th a t will was not th at of deceased. 
In re Ford's E state. 70 U. 466, 261 P. 16.

Evidence in will contest held to sup
port findings of undue influence. In re 
Hanson’s Estate. 87 U. 580. 52 P.2d 1153.

I t .  — presumptions on appeal.
Where action to contest will is tried 

to court without jury, supreme court 
must presume th at court ignored incom
petent evidence in making flnding if 
there is any substantial evidence to_sup- 
port it. In re Hanson’s Estate, 87 L1. 
680, 52 P.2d 1103.
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12. — burden of proof.
I f  answer of petitioner traverses the 

grounds relied on by contestants, they 
have burden of sustaining issues thus 
formed. In re Estate of Van Alstine. 
26 U . ion. 72 P. 042.

Where contest is initiated before will 
is form ally admitted to probate, pro
ponent must produce his proof respect
ing mental capacity o f testator at time 
nf execution of will, and the due execu
tion thereof, unless these m atter* are 
admitted by protestant. When propo
nent has made a prims facie case hy 
making proof of the foregoing prelim
inary matters, then hurden o f proof is 
upon protestant to  overcome the primn 
facie case, and to produce proof respect
ing the m atters presented in his protest. 
In re Hanson’s Will, 50 V.  207, 107 
P. 260.

13. Open and clone.
The side that carries the burden of 

proof has the right to  open ami close 
the argument. In re E state o f  Van Al
stine. 20 U. 193. 20R. 72 P. 042.

14. New trials.
As this is a law case, the contestant.' 

may be entitled to a new tria l, where 
they have moved therefor in court be
low. In re W hitaker's Estate, 61 U. 577, 
217 P. 248,

15. Coats and expenses.
Where contestants incurred costs in 

successful effort to prevent admission of 
will to probate, in an estate which they 
affirmatively alleged to be insolvent, 
they were not entitled to have costs in
curred by them charged against estate; 
costs should have been disallowed and 
all parties required to pay costs incurred 
by them respectively. In re Jones' E s
ta te . 69 U. 99. 202 P. 206.

Expense incurred hy special adminis
tra to r  in contest of will hold no special 
concern o f administrator, and court 
would not allow charge against estate 
for any amount paid or incurred in such 
contest. In re Jon es’ Estate, 59 U. 99, 
202 P. 206.

16. Appellate review.
Will contests are regarded as actions 

a t  law. and findings o f  trial court, upon 
questions of fa c t in ense there is *uh- 
stantial evidence to support findings, are 
conclusive on appeal. In re Swan's Es- 
ta le . 61 U . 410, 170 P . 452; In re Han
son’s Estate, 87 U . 680. 62 P.2d 1103: In 
re Estate o f Yowell, 76 U. 312. 286 P. 286.

Judgm ent o f district court denying 
will to probate on ground of fraud and 
undue influence would not be disturbed 
where supported by substantial evidence. 
In re Jones’ Estate, 69 U. 90, 202 P. 206.

Proceeding to contest will is action ut 
luw so that assignment of error that 
evidence was insufficient to support ver
dict would not be sustained if  there was 
substantial evidence to support verdict. 
In re Ford’s Estate, 70 U. 456. 261 P. r>.

A. L  It. notes.
Compromise or settlem ent of contro

versy over will as changing nature 
of interest or estate under will. 5 
A. L. R. 1384.

Consideration for compromise of family 
dispute over estate. 38 A. L. K. 734. 

Contest based on probable cause and in 
good faith as within provision of 
will forfeiting share o f contesting 
lieneficiury, 68 A. I.. R. 1655. 

Contract to refrain from contesting will, 
56 A. L. K. 811.

Creditor of heir, right to  contest will, 
46 A. I,. R. 1490.

Form and particularity of allegations to 
raise issue of undue influence, 197 
A. I.. R. 832.

]x>gul capacity of one whom testator hud 
agreed to udopt, but whose adoption 
had not been effected, to contest 
wilt. 112 A. L. R. 1422.

Necessity of allegations that contestant 
of will is interested party. 117 A .
R. 1466.

Right of nssignee of expectancy to Con
test will. 112 A. I.. R. 64.

Right of creditor of heir to contest will, 
128 A. I.. R. 963.

Right of heirs, next o f kin. or o th e s  
who would have benefited by denial 
o f probate o f will, to  share in the 
consideration for an agreement to 
which they were not parties, to 
withdraw objections to probate. 120 
A. L. R. 1495.

Right of one to contest will ns passing 
to his assignee, personal represent
ative, heir or next o f kin; revival of 
pending contest upon death of con
testant. 129 A. L. R. 324.

Right of trustee named in earlier will to 
contest Inter will. 112 A. I -  R. 669. 

Right to settle or compromise will con
test. and validity o f agreement to 
induce others to do so, HI A. I.. R. 
1187.

Validity and applicability of provision 
of will or trust instrument forfeiting 
share of contesting beneficiary as 
affected by probable cause and good 
fa ith  in contest. 125 A. I -  R. 1136. 

Validity of provision of will for forfei
ture in case of contest. 67 A. I.. R. 
52.

What constitutes contest or attempt to 
defeat will within provision thereof 
forfeiting share of contesting bene
ficiary, 26 A. L . R. 764.
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102-3-8. Proof by Subscribing Witnesses.
If the will is not contested, it may be admitted to probate on the testi

mony of one subscribing witness. If the will is contested, all the sub
scribing witnesses who are present in the county and who are of sound 
mind must be produced and examined, and the death, absence or insun- 
ity of any of them must be satisfactorily shown. If none of the sub
scribing witnesses resides in the county at the time appointed for 
proving the will, the court may admit the testimony of other witnesses 
to prove the sanity of the testator and the execution of the will; and as 
evidence of the execution it may admit proof of the handwriting of the 
testator and of the subscribing witnesses or any of them.

(C. L. 17. § 7572.)

History.
This section is practically identical 

with R. S. 1808, 3 3792; Comp. I^w s 
1907, § 3792.

Comparable provision*.
Idaho Code, § 16-21C, Mont. Rev. 

Codes, § 100116 (substantially identical 
provisions, applicable, when will is 
contested).

('roan-references.
Attorney for absent parties, 102-14- 

26; subscribing witnesses, 101- 1- 6, 101— 
1-7.

1. Necessity for prima facie case.
When will is offered for probate, even

though there is no contest, proponents 
must make prima facie case by offering 
some evidence of mcntnl capacity of 
testator and of absence of fraud and 
undue influence. In re W hitaker's E s
tate , 61 U. 677. 217 P. 248.

2. Competency of subscribing witnesses. 
The subscribing witnesses must de

term ine the sanity of the testator. In re 
Swan's E state. 61 U. 410. 170 P. 462. 
A subscribing witness may testify  bb to 
mentui condition of the testator a t  time 
o f  subscribing to will without necessity 
o f  laying foundation for conclusion. In 
re  Hanson’s Estate. 87 U. 580, 52 P.2d 
1101.

will is usually taken either by deposition 
or by w ritten answers in open court, or 
answers are made to the form al sta t
utory questions propounded to such 
witnesses. Where there is a  contest, 
however, court may impanel the jury 
before hearing the evidence respecting 
the due execution of the will, etc., and 
witnesses may be compelled to answer 
all questions respecting due execution 
of will, etc., the protestonts having the 
privilege of cross-examination, as in 
other cases. In re Hanson's Will, 60 U. 
207, 167 P. 256.

4. Presumptions and burden of proof.
The law of this state  is not satisfied 

with mere presumption of sanity, but 
requires affirmative proof of fact. In  re 
Swan’s Estate, 61 U. 410, 170 P. 462.

Burden of proof is on proponent of 
will to  establish by preponderance of 
the evidence both the lawful execution 
by the testator, and attestation  thereof 
by th e witnesses. In re Dong Line 
Hing’s Estate, 78 U. 124, 329, 2 P.2d 
902.

A. L. R. nutes.
Proof, or possibility o f  proof, of will 

without testimony oi attesting  witness 
as affecting application of statute re
lating to invalidation o f  will, or of de
vise or legacy, where attesting witness 
is beneficiary under will, 19.1 A. I.. K. 
1286.

3. Approved method uf procedure.
Where there is no contest, the testi

mony of the subscribing witnesses to

102-3-9. Id. Testimony to De Reduced to Writing.
The testimony of each witness shall be reduced to writing and signed 

by him, and the same shall be evidence in any subsequent contests con
cerning the validity of the will or the sufficiency of the proof thereof, if 
the witness is dead or has permanently removed from the state.

(C. L. 17, § 7573.)
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H istory, Crons-reference a.
This section is identical with It, S . Ah to approves! method of procedure. 

1898, § 3701; Comp. Ijiws 1007, § .'1703. see 102-1-8.

Comparable provision*.
Idaho Code, § 16-217. Mont. Rev.

Codes, § 10036 (substantially identicuh.

102-3-10. Certificate of Proof.
I f the court is satisfied, upon the proof taken or from the facts found 

by the jury, that the will was duly executed, and that the testator at 
the time of its execution was of sound and disposing mind and not acting 
under duress, menace, fraud or undue influence, a certificate of the 
proof and of the facts found, signed by the judge and attested by the seiil 
o f the court, must be attached to the will. (C. L. 17, § 7674.)

This section is identical with R. S. 
1808, § 3794; Comp. Laws 1907, §3791.

Comparable provisions.
Idaho Code, § 16-218, Mont. Rev. 

Codes, § 10037 (substantially identical).
Iowa Code 1939, § 11867 (sim ilar as 

to certificate, signed by c lerk ami at* 
tested by seal of court).

Cross-references.
Seal required, 20-7-16 .

1. Nature of proceeding to contest.
An action to contest probate will on 

ground of undue influence is action at 
law. Miller v, Livingstone. 31 U. 416. 
88 I*. 338. For other citations, see 102- 
3-7.

102-3-11. Will to Be Recorded— Record of Testimony lo He Filed.
The will and the certificate of the proof thereof must bo filed and re

corded by the clerk, and the same, when so filed and recorded, shall con
stitute part of the record in the cause or proceeding. All testimony 
reduced to writing shall be filed by the clerk. (C. L. 17, § 7575.)
History.

This section is identical with R. S. 
1898, §3796 ; Comp. Laws 1907, § 3796.

Comparable provisions.
Idaho Code, § 16-219 (sim ilar in 

purport).
Iowa Code 1939. § 11868 (similar, e x 

cept a* to concluding sentence herein).
Mont. Rev. Codes, § 10038 (substan

tially the same).

1. Effect o f recordation of will.
In view of this section making will 

part of record, decree which did not set 
out will in full hut provided for execu
tion of the trust set up in will and fur
ther provided th at trustee was directed 
to invest estate according to terms ol 
will was proper, since will can be re
sorted lo to explain and interpret decree 
In re F.fferson’s E state, 70 U. 258, 25!i 
P. 919.

102-3-12. Contests A fter Probate— Limitation of Action.
Any person who has not contested a will, or who has contested by at

torney appointed by the court without his knowledge, may contest the 
same or the probate thereof at any time within one year after the ad
mission to probate, and not afterward, except that infants and persons 
of unsound mind shall be entitled to the period of one year after their 
respective disabilities are removed in which to contest; provided, that 
this section shall not be construed to permit any heir, devisee or legatee, 
in the event of the annulment of a will or the annulment of the probate 
thereof, to pursue the property of the decedent or any part of the same 
in the hands of any person who purchased such property prior to such 
revocation in good faith and for value at executors' or administrators’ 
sale, or from any heir, devisee, legatee or distributee after distribution,

(C. L. 17, §7576.)
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History.
This section is practically identical 

with H. S . 181)8, § 1796; Comp. Laws 
11)07, § 1796.

Comparable provisions,
Idaho Code, § lb -223, Mont. Rev. 

Codes, § 10042 (uny person interested 
muy, within one yeur [M ont.], within 
eight months [Idaho] a fter  probate, con
test sumc or vulidity o f the will).

1. Rights of proponent.
In suit to contest will in which testator 

le ft entire property to Catholic school 
and made priest executor, where con
testant showed th at priest visited tes
tator a t hospital and called attorney to 
draw will, proponent on cross-examina
tion could show that he visited testator 
in response to request liy third person 
and that attorney was called hecausc 
testator desired to make arrangements 
of his affairs and the substance o f con
versation with reference to disposal of 
his properly, since proponent had right 
to show entire transaction a fter  con
testant proved onlv part of it. In re 
Bryan 's Estute, R2 U. .190, 26 P.2d 602.

2. Evidence.
Burden of proof is on contestant to 

show mental incapacity and undue in
fluence. and the proponent of will can 
meet this by proof o f a negative; th at is. 
th at he did not procure the execution of 
the will by undue influence, and that 
testator was not mentally incapable. In 
re Bryan’s E state , 82 U. 190. 25 P.2d 
G02, discussing nt length rule ns U> pre
sumptions and burden of proof.

Where contestant proved that priest 
visited testator in hospital and called at
torney who drew will in which priest 
wns made executor and property whs 
given to Catholic school, there was in
sufficient evidence of undue influence so 
that trial court properly granted motion 
for nonsuit. In re Bryan's Estate, 82 
U. 190, 25 P.2d C02.

A. L. R. notes.
Compromise or settlem ent o f controversy 

over will as changing nature of in
terest or estate under will, 6 A. L. 
R. 1184.

Consideration for compromise of family 
dispute over estate, 18 A. L. R. 714.

Contest based on probable cause and in 
good faith as within provision of 
will forfeiting share o f contesting 
beneficiary, 68 A. L. R. 1666.

Contract to refrain from contesting will, 
66 A. L. R. 811.

Creditor o f heir, right to  contest will, 4G 
A. L. R. 1490.

Form and particularity of allegations to 
raise issue o f undue influence, 107 
A. L. R. 812.

Legal capacity of one whom testator had 
agreed to adopt, but whose adoption 
had not been effected, to contest 
will, 112 A. L. R. 1422.

Necessity o f allegations th at contestant 
of will ia interested party, 117 A. L. 
R. 1466.

Right o f assignee of expectancy to con
test will, 112 A. L. R. 84.

Right of creditor of heir to contest will. 
128 A. L. K. 061.

Right of one to contest will as passing 
to his assignee, personal representa
tive, heir or next o f kin; revival of 
pending contest upon death of con
testant. 120 A. L. R. 124.

Right of trustee named in earlier will 
to contest later will, 112 A . L. R. 
669.

Right to settle or compromise will con
test, and validity of agreement to 
induce others to  do so, 81 A. L. R. 
1187.

Validity and applicability of provision 
of will or trust instrument forfeiting 
share of contesting beneficiary as 
affected by probable cause and good 
faith in contest, 126 A. L, R . 1136.

Validity of provision of will for for
feiture in case of contest, 67 A. L. 
R. 62.

Whnt constitutes contest or attem pt to 
defeat will within provision thereof 
forfeiting share of contesting bene
ficiary, 26 A. L. R. 764.

102-JM 3. Id. Citation to Show Cause Against Revocation.
Upon filing a petition for revocation citation must be issued to the 

executors of the will or to the administrators with the will annexed, and 
to all the legatees and devisees mentioned in the will, and to heirs re
siding in the state so far as known to the petitioner, or to their guard
ians. if any of them are minors, or to their personal representatives, if 
any of them are dead, requiring them to appear before the court on a 
day therein specified to show cause why the probate of the will should 
not be revoked. (C. L. 17, § 7677.)
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Comparable provisions. ( toms-references.
Cal. P ro la te  Cork-, § IIH1. Idaho Code, Citation generally, 102-14-10.

§ 16-224, Mont. Rev. Codes, $ 10043 
(substantially the sam e).

102-3-14. Letters Testamentary, When to Issue.
The court admitting a will to probate, after the same is proved and 

allowed, must issue letters thereon to the persons named therein as 
executors who are competent to discharge the trust, unless objection is
made as provided in this chapter.
History.

This section is identical with R. S. 
1898, § 379H; Comp. Laws 1007, § 3798, 
except that formerly the words "who 
must appear and qualify" appeared after 
the word “trust.”

Cross-references.
See annotations 102-3-16.
When person indicated but not named 

in will entitled to letters, 1 0 1 -^ 1 7 .

A. I,. R. notes.
Brevity of period a fter  death o f decedent 

us affecting propriety o f gran t of 
letters testam entary or o f adminis
tration. 13.1 A. L. R. 1483.

Contruct in consideration o f renuncia
tion of one’s status, or right to 
appointment, as guardinn, executor.

(C. L. 17, § 7578.)
administrator, trustee or other fidu
ciary, as  contrary to public policy, 
121 A. L. R . C77.

Eligibility of foreign corporation to 
appointment as executor, adminis
trator, or testam entary trustee, (<6 
A. L. R. 1237.

Power of court to refuse letters tes
tam entary to one named in will as 
executor in absence of specific statu
tory disqualification, 96 A. L. R, 828.

Premature granting o f  letters testam en
tary or of administration os affect
ing acts or proceedings thereunder, 
113 A. L. R. 1398.

Right of guardian o f  infant or incompe
tent to appointment as executor or 
adm inistrator as representative or 
substitute for in fant or incompetent, 
136 A. L. R . 685.

102-3-15. Who Incompetent to Act as Executor.
No person is competent to serve as an executor who, at the time the 

will is admitted to probate, is either:
(1 ) Under the age of m ajority;
(2) Convicted of an infamous crime; or,
(3) Adjudged by the court incompetent to execute the duties of the 

trust by reason of drunkenness, improvidence, or want of understanding 
or integrity.

I f  the sole executor or all the executors are incompetent, or renounce 
or fail to apply for letters or to appear and qualify within thirty 
days after his or their appointment, letters of administration with the 
will annexed must be issued as provided for the granting of letters 
in cases of intestacy. (C. L. 17, § 7579.)
History.

Thin section is for the most part 
identical with K. S . 189H, § 3799; Comp. 
Ijiiv s  1907, § 3799.

Comparable provisions.
Cal. Probate Code, § 401 (substantially 

identical, except that closing paragraph 
herein is omitted; includes following 
sentence: “M arriage does not disqualify 
a woman from serving as execu trix").

Idaho Code, § 16-302, Mont. Rev. 
Codes, § 10067 (substantially identical, 
except that following bracketed words 
arc- omitted from concluding paragraph: 

• or to appear und quulify [with

in thirty days a fter  his or their appoint
ment] • • • m ust be issued (as pro
vided for the grunting of letters in cases 
o f in testacy]” ; however, in Montana 
provision there is included the following 
equivalent concluding clause: “ * • •
as designated and provided for the grant 
o f letters in cases o f intestacy” ).

1. Appointment.
Testator has province of appointing 

his own executors, und a person who 
might otherwise be disqualified can prop
erly be appointed. Welsh. Driscoll & 
Buck v, Buck, f»4 U . 679, 232 P . 911.
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2. Qualifications.
Thu general rules governing qualifi

cations of executors and administrators 
are set out in Farnsworth v. Hutch, 47 
U. 62, 72, 161 P. 637.

A person is not disqualified to act as 
executor or administrator merely because 
he claim s property which is also claimed 
l>y the i-atnte. Farnsworth v. Hutch, 47 
U. 02, 72, 161 P. 5:17.

Executor o f an estate was not dis

qualified to act as such because he was 
stockholder in corporation which had 
claim against the estate. Welsh, Dris
coll A Buck v. Buck. 64 U. 679. 232 
P. 911.

A. L. R. notes.
Power of court to refuse letters tes

tam entary to one*named in will us exec
utor in absence of specific stututory 
disqualification, 96 A. I.. R. 828.

102-3-16. Objection to Executor Named.
Any person interested in a will may file objections in writing to grant

ing letters testamentary to the persons named as executors, or any of 
them, and the objections must be heard and determined by the court. 
A petition may at the same time be filed for letters of administration 
with the will annexed. (C. L. 17, §7580.)
Comparable provisions.

Idaho Code. § 15-303 (identical).
Mont. Rev. Code, § 10058 (substan

tially identical).

102-3-17. Competency of Woman to Act as Executrix.
When an unmarried woman, appointed executrix, marries, the court 

or a judge thereof may, upon the motion of any person interested in the 
estate, revoke her authority and appoint another person in her place. 
When a married woman is named in a last will as executrix, she muy 
be appointed and may serve in every respect as a femme sole.

(C. L. 17, § 7581.)
Comparable provisions. Iowa Code 1939, § 11H71 (married

Idaho Code, 8 16-304, Mont. Rev. woman may act as “executor," inde- 
Codi-s, $ 10059 (when unmarried woman, pendent of her husband), 
appointed us executrix, marries, her au
thority is not extinguished; second 
sentence is substantially the sam e).

102-3-18. Executor of an Executor.
No executor of an executor shall, as such, be authorized to administer 

on the estate of the first testator, but on the death of the sole or sur
viving executor of any last will, letters of administration with the will 
annexed of the estate of the first testator left unadministered must be 
issued. (C. L. 17, § 7582.)
Comparable provisions.

Cal. Probate Code, 8 406 (no executor 
of an executor shall, as such, be au
thorized to administer estate of first 
testator).

Idaho Code, 8 15-306, Mont. Rev. 
Codes. 8 10060 (identical).

Iowa Code 193!), § 12058 (executor or

administrator has no authority to uct in 
m atter wherein Mb decedent wus merely 
executor, administrator, or trustee).

C ross-ref ereneea.
Authority to executor to appoint exec

utor. 101 -3 -18 ; powers of administrator 
c. t . a., 102-11-2.

102-3-19. When Executor Named Is a Nonresident or a Minor.
Where a person absent from the state or a minor is named executor, 

if there is another executor who accepts the trust and qualifies, the 
latter may have letters testamentary and administer the estate until the 
return of the absentee, or until the majority of the minor, who may then
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be admitted a» joint executor. I f  there is no other executor, letters of 
administration with the will annexed must be granted; but the court 
may in ita discretion revoke them on the return of the absent executor or 
the arrival of the minor at the age of majority. This section shall not be 
construed to prevent the court from appointing as executor any person 
appointed as such by a court of any other state, territory or foreign 
country. * (C. L . 17, § 7583.)
History.

This section is practically identical 
with R. S . 1898, § 3803; Comp. Law s 
1907, § 3803.

Comparable provisions.
Cal. Probate Code, § 408, Idaho Code, 

§ lb -306 , Mont. Rev. Codes, § 10001 
(substantially identical except as to con
cluding sentence herein).

C ross-references.
One intended by testator to be named 

although not named as executor, 
101-3-17 .

1. Nonresidence of personal represents-

W hile mere nonresidence doeB not, 
under the term s of this section, disqualify

a person as executor, provided he appears 
and qualifies and thus submits to court’s 
jurisdiction, yet it  is within discretion of 
probate court to appoint a resident 
Administrator with will annexed, where 
nonresident fuiled to offer will for pro
bate within time required by 102-3-4, 
the estate is small, and person named in 
will lives at great distance from this 
slate. In re I-ovo’s E state, 75 U. 342, 
352, 285 P . 299.

A. L . R. notes.
Time and manner of taking advan

tag e in action commenced or continued 
hy foreign executor or adm inistrator of 
his failure to qualify in state, 108 A. I„ 
R. 1282.

102-3-20. Letters Testamentary— Form.
Letters testamentary must be substantially in the following form : 

State of Utah, County o f ..............................................................................
The last will o f ......................................................................................................

deceased, a copy of which is hereto annexed, having been proved and
recorded in the district court in and for the county o f .................................
............................................................................ , who is named therein as such,
is hereby appointed executor.

Witness.............................................................................................. clerk of the
district court in and for the county o f ...................................................Dated
the.................................................  day o f ...................................................  1 9 , . . .

By order of the Court
..............................................................................Clerk.

(Seal) (C. L. 17, § 7584.)
Comparable provisions.

Idaho Code, § 15-309 (substantially 
identical: “ * • • State of Idaho
• • • proved and recorded in the pro
bate court * • • ”).

Mont. Rev. Cories, § 10004 (substan

tia lly  identical: “ • • * S tate  of
Montana • » • proved and recorded
in the district court *  * • " ) .

('roaa-referencea.
When soul required, 20 7- 1C.

102-3-21. Lellers of Administration with Will Annexed— Form.
Letters of administration with the will annexed must be substantially 

in the following form:
State of Utah, County o f ....................................................................................

The last will o f ............................................................................. . deceased, a
copy of which is hereto annexed, having been proved and recorded in 
the district court in and for the county o f ................................................... .
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and there being no executor named in the will (or as the case may be), 
........................................................................................  is hereby appointed ad
ministrator with the will annexed.

W itn ess,...........................................................................................clerk of the
district court in and for the county o f ................................................................
Dated t h e .................................... day of..................................................... 1 9 . . .

By order of the court.
......................................................................................... . Clerk.

(Seal) (C. L. 17, §7585.)
Comparable provisions. Cross-referenees.

Idaho Code, § 15-310, Mont. Rev. When sea) required, 20-7-1C.
Codes, § 10065 (substantially identical).

102-3-22. Foreign Wills—-May Be Admitted to Probate.
Wills duly proved and allowed in any other state or any territory of 

the United States, or in any foreign country or state, may be allowed and 
recorded in any county in which the testator shall have left any estate.

(C. L. 17, § 7686.)
Comparable provisions.

According to the 11)41 Handbook of 
the National Conference o f Commission
ers on Uniform State i.aws and Pro
ceedings, the original act entitled “ An 
Act Rclutive to the Probate in this 
S tate  o f Foreign W ills” was approved 
in 181)2 and again in 1805, and was 
adopted by the states o f M assachusetts, 
Micnigun, New York, Rhode Island, 
Utah, Washington and Wisconsin. This 
net was superseded in 1015 by the 
“Uniform Foreign Probated W ills A ct,” 
which la tter act was adopted by Illinois, 
],nuisiana. Nevada, South Dakota, Ten
nessee and Wyoming.

Uniform Foreign Probated W ills Act, 
§ 1 (will duly proved, allowed and ad
mitted to probate outside of Btate may 
he allowed and recorded in proper court 
of any county in this s ta le  in which tes
tator shall have left any estate).

Cal. Probate Code, § 3(H) (sim ilar in 
purport).

Idaho Code, §15-220  (sim ilar).
Iowa Code 11)31). § 11877 (will pro

bated in nny other state or country must 
be admitted to probate without notice 
required in cose of domestic w ills).

Mont. Rev. Codes, § 10039, as  amended 
by Laws of 1939 (sim ilar; amendment 
added, however, “or shall have been a 
resident a t  the time of his d eath ").

Cross-references.
Validity o f  foreign will, 101-1-14; 

interpretation o f foreign will, 101-3-21.

Decisions from  other Jurisdictions.
—  California.

The words “a will” appearing in sec
tion 390 o f  th e California Probate Code 
are comprehensive and sufficiently broad 
to include th e will o f  a  resident, as well 
as a nonresident, o f  California. In re 
Reynolds E state , 217 Cal. 667, 20 
P.2d 323.

A. L. R. notes.
Full-faith and credit provision ss 

applying to decree o f another Btate ad
mitting a will to probate, 13 A. L. R. 499; 
prohate in Btate where assets are found 
of will of nonresident which has not 
been admitted to probate in state of 
domicile, 119 A. L. K, 401.

102-3-23. Id. Proceedings on Production.
When a copy of such will and the probate thereof, duly authenticated, 

shall be produced by any person interested in the will with a petition 
for letters, the same must be filed, and the court or clerk must appoint 
a time for the hearing, of which notice must be given as hereinbefore 
provided for an original petition for the probate of a will.

(C. L. 17, §7587.)
Comparable provisions. Mont. Rev. Codes, 6 10040 ( “ * * *

Uniform Foreign Probated W ills A ct, and th at no notice of the hearing o f said 
6 2 (sim ilar). petition need he given” ).

Idaho Code, § 15-221 (substantially 
the sam e).
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102-3-24. Id. Hearing and Proof.
I f  on the hearing it appears* upon the face of the record that the will 

haa been proved, allowed and admitted to probate in any other state or 
territory of the United States, or in any foreign country, and that it wa* 
executed according to the law of the place in which the same was made, 
or in which the testator was at the time domiciled, or in conformity with 
the laws of this state, it must be admitted to probate and shall have 
the same force and effect as a will first admitted to probAte in this state, 
and letters testamentary or of administration shall issue thereon.

(C. L. 17, §7588.)

Comparable provisions.
Uniform  Foreign Probated Wills A ct, 

§ 3 (s im ilar; phrase "to  the satisfaction 
o f the cou rt" is used in lieu of "upon 
the face of the record” ).

Cal. Probate Code. § 302 (sim ilar).

Idaho Code. § 15 -222 , Mont. Rev, 
Codes. § 10041 (substantially the same)

Cross-references.
Delivery of property to foreign repre

sentative, 102-12-22. 102-12—2:*.

102-3-25. Lost or Destroyed Wills— Establishing— Notice.
Whenever any will is lost or destroyed the court must take proof of 

the execution and validity thereof, and establish the same; notice to 
all persons interested being first given as prescribed in regard to proof 
of wills in other cases. (C. L. 17, § 7589.)

History.
This section is identical with R. S. 

ISOS. § 3809; Comp. Laws 1907. § 3809.
This section in also practically identi

cal with .1 Remington's Rev. S tats, of 
W ashington, § 1390. Sec In rc Frand- 
sen's W ill, 50 U . 156. 162. 167 P. 362.

Comparable provisions.
Idaho Code. § 15-230. Mont. Rev. 

Codes. § 10049 (substantially identical. 
And coupled with the following sentence: 
"A ll the testim ony given must be re
duced to w riting and signed by the 
w itnesses” ).

1. Admissibility of copy o f will.
The record o f an unprohaled will is 

not competent as independent evidence. 
B ut anyone who has compared the origi
nal with the record could, as  n mutter n( 
course, testify  to the correctness of the 
copy, nnd the copy could then be used us 
an examined copy o f the originn) will. 
In  re Frnndsen's W ill. 50 U. 156. 166, 
167 P. 362.

A. I.. R. notes.
Action for damages for destruction 

or spoliation o f s will, 65 A. 1.. K. 1119.

102-3-26. Id. Proof of.
No will shall be proved as a lost or destroyed will, unless the same is 

proved to have been in existence at the time of the death of the testator, 
or is shown to have been fraudulently destroyed in the lifetime of the 
testator, nor unless its provisions arc clearly and distinctly proved by at 
least two credible witnesses. (C. L. 17. § 7590.)

Hislury.
This section differs in no m aterial 

respects from  Comp. Laws 1876, § 769. 
And it  is identical with R. S. 1898, 
§38 1 0 ; Comp. Law s 1907, §3810.

Thin section is in force in various 
other states. See In re Frandscn's Will, 
50 U. 166, 167 P . 362.

The section in California's Probate 
Code is not exactly  like ours, but is the 
source thereof. 1941 Cal. Probate Code. 
§ 350. B ut th e section in Washington is 
alm ost identical. 3 Remington's Rev. 
S la ts , o f  W ashington, § 1390. The sec

tion in New York is sim ilur, except that 
a  correct copy or draft o f  the will, in 
establishing its provisions, is equiva
lent to  one witness. 13 McKinney's 
Consolidated Laws o f New York, §204. 
See In re Frnndsen's Will, 50 U. 156. 167 
P. 362.

Comparable provisions.
Cal. Probate Code, § 350 (includes 

sim ilar provision).
Idaho Code. §15 -231 , Mont. Rev. 

Codes. § 10030 (identical).
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I. Purpose of section.
The purpose of this section is to pre

vent the probate o f wills th at have been 
revoked by the testators unil also to pre
vent probate of wills, unless it  is shown 
thut th«. proposed will existed a t the 
death of the testators. The purpose of 
the section is to prevent spurious wills 
from being proved. In re Frandsen’s 
Will, fit) U. 156. 101. 1H7 P. 362.

2. General construction of section.
This section is remedial, and hence 

should be given it fa ir and reasonable 
construction and application. In re 
Frnndsen’s Will. 50 U. 15ii. 102, 1(17 
P. 362.

■1. Applicability o f section.
When it is once shown thut n testator 

is bereft of the power either to change 
nr revoke an existing will, and it is 
further shown thut the will existed long 
a fter  the power to revoke passed from 
the testator, then such will is fairly 
within the provisions of this section, and 
should be admitted to probutc the Borne 
us though the testator had physically

died. In re Frandsen's Will, 60 U. 166, 
1C6, 167 P. 302.
4. Presumptions.

When i t  is shown that testator made a 
will but it  cannot be found a t  hiB death, 
ordinarily presumption arises th at he 
destroyed it for the purpose of revoking 
it  before his death. But th is presump
tion is overcome where testator le ft will 
with a depositor and it is shown th at he 
did not have access to it a fter  its deposit 
and before his death. In re Frandsen’s 
Will. 50 U. 166, 1C7 P. 362.

Decisions from other Jurisdictions.
—  Idaho.

Statute authorizing proof o f contents 
o f lost will is intentionally strict and 
prescribes definite and certain proof th at 
must be produced; the statute is clear, 
plain, unambiguous, and mandatory. 
Hull v. Cartin, til Idaho 67R, 106 P.2d 
106.
A. L. R. notes.

FstabliBhmcnt o f will loBt before tes 
tator's death, 34 A. L. R. 1304; proof of 
contents in establishment of lost will, 126 
A. L. R. 1139.

102-3-27. Id. Certification and Record or Proof.
When n lost will is established, the provisions thereof must be dis

tinctly stated and certified by the judge under his hand and the seal of 
the court, and the certificate must be filed and recorded as other wills are 
filed and recorded, and letters testamentary or of administration with 
the will annexed must be issued thereon in the same manner as upon 
wills produced and duly proved. The testimony must be reduced to 
writing, signed, certified and filed as in other cases, and shall have the 
same effect as evidence as hereinbefore provided. (C. L. 17. § 7591.)
Comparable provisions.

Idaho Code. § 16-232 (substantially the 
same ns first sentence herein; “ • • • 
certificate, together with the testimony 
upon which it is founded, must be filed

and recorded as other wills *  * • see 
note under 102-3-26).

Mont. Rev. Codes, § 10051 (substan
tially identical).

CHAPTER 4

LETTERS OF ADMINISTRATION

102-4-1.
102-4-2.

102-4-3.

102-4-4.
102-4-6.

102-4-6.
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Relatives of Whole Rlood 
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102-4-1. To Whom Granted.
Administration of the estate of a person dying intestate must be 

granted to some one or more of the persons hereinafter mentioned, the 
relatives of the deceased being entitled to administer only when they are 
entitled to succeed to his personal estate or some portion thereof; and 
they are, respectively, entitled thereto in the following order:

(1) The surviving husband or wife.
(2) The children.
(3) The father or mother.
(4) The brothers or sisters.
(5) The grandchildren.
(6) The next of kin.
Administration may be granted to one or more competent persons, al

though not otherwise entitled to the same, at the written request of the 
person entitled filed in the court. (C. L. 17, § 7596.)
History.

This section was Comp. Law s 187C, 
§ 789. I t  is practically identical W’th R.
S . 1898, § 3812; Comp. Luws 1907, g 3812.

Comparable provisions.
Cal. Probate Code, § 422 (slating 

order o f  priority as to  granting of 
le tters ; • • the relatives o f  the
decedent being entitled to priority only 
when they arc  entitled to succeed to 
the estate  o r  some portion thereof

Idaho Code, {  IS—312, Mont. Rev. 
Codes, § 10068 as amended by Laws of 
1939 (statin g  order o f  preference as to 
administration o f  estate o f person dying 
in testate ; by th e amendment to the Mon
tana provision the following words were 
deleted from opening paragraph: “the 
relatives of th e deceased being entitled 
to administer only when they are en
titled to  succeed to his persona) estate, 
or some portion thereof” ; nor are said 
words included in th e Idaho provision).

Iowa Code 1939, g 11882 (wills, foreign 
or domestic, shall n ot be carried into 
effect until admitted to  probate); g 11883 
(“In other cases."  where executor is not 
appointed by will, administration must 
be granted to  any suitable person or 
persons on request and application of 
(1 ) surviving spouse, (2 ) next o f kin, 
(3 ) creditors, (4 )  any other person show
ing good grounds th erefor).

C ross-references.
Petition  fo r  determination of heirs 

where no le tters  o f  administration or 
testam entary have been granted, 102- 
12-31.

1. Reaeon fo r  making appointment.
The principal purpose of appointing 

an adm inistrator in probate m atters is 
to preserve th e estate , collect the assets, 
and, when necessary, institute proceed

ings for th e purpose of reducing the 
property o f  the estate to  the possession 
o f the adm inistrator or for other relief. 
Coray v. Perry  Irrigation Co., 60 U. 70 
76, 166 P. 672.

2. Surviving spouse.
The surviving w ife will be given the 

letters, where the evidence fa ils  to sup
port charges th at she is hostile to  the 
other heirs o f deceased, nr th a t her ad
ministration would not be fa ir  and im
partial. I f  her application is filed in 
tim e, she is entitled to le tters o f ad
ministration as a m atter o f  right, in 
absence of a  showing of some good and 
sufficient reason to the contrary. In re 
Pingree’s E state , 74 U. 384, 279 T . 901, 
and eases cited.

3. Appointment o f “competent persons.”
Where a person having a preferred

righ t nominates a com petent person, 
appointment o f such nominee 1b manda
tory. In re  Johnson's E state, 84 U. 168. 
36 P.2d 306.

Appointment of competent party, a l
though not interested pnrty, held, not 
abuse of discretion in action fo r  appoint
ment o f adm inistrator three years a fter 
death of in testate . In re Sm ith 's Estate, 
86 U. 606, 40 P.2d 180.

Under th is section and 102-4-3 , it 
may he th e court’s duty to appoint the 
nominee o f  alien relative instead o f ap
pointing a  creditor of deceased. In re 
Owen’s E state , 30 U. 351, 85 P. 277; 
s. c .. 32 U. 469, 91 P. 283.

Where husband died a fter  entry of 
interlocutory divorce decree awarding 
w ife alimony but before it became final, 
w ife’s nominee was entitled to  letters of 
administration as against brother o f  de
ceased, since en try o f decree did not 
term inate m arriage relationship and such 
relationship was not dissolved until dc-
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free became Anal, amt allowance of ali
mony was not property settlem ent so as 
to preclude w ife from having any interest 
in estate. In re Johnson's E state, 84 U. 
168, :I5 P.2J 305.

4. Waiver, loss or forfeiture of pref
erence.

Upon failure of person having pref
erence to appear w ithin three months, 
preference iB lost, and possessor o f  pref
erence, although qualified to act, has no 
greater right than an y other competent 
person, in re Smith’s E state, 85 U. 806, 
40 P.2d 1H0,

Son o f decedent forfeited or lost pref
erential right to adm inister estate by 
delaying nearly 25 years before applying 
for appointment. In re Slater's Estate, 
55 U. 252, 184 P. 1017.

5. Operatiun and effect of letters.
Letters relate back to time o f appoint

ment and validate action brought during 
interim  for benefit o f  estate. Anderson 
v. Union Pac. R. Co., 7G U. 324, 328, 
28!) P . 14C.

Decisions from other jurisdictions.

When the jurisdiction of the probate 
court once attaches to the estate of a 
deceased person, then it continues until 
the properly belonging to the estate is 
distributed and the estate is closed ac
cording to luw. W alker Bank & Trust 
Co. v. Steely, 54 Idaho 691, 34 P.2d 56.

The naming of one in a will a s  exec
utor docs not make him executor in 
fact, hut gives him th e righ t only to be
come such by complying with tne pro
visions of the statute. In re E state of 
Birkhoiz d ow n ), 197 N. W. 896.

An executor or adm inistrator acts in 
a representative capacity, and by fiction 
of identity he is the person o f the tes
tator, represents all parties and interests 
in the estate, and it is to him th at all 
interested parties m ust look. Packer 
v. Overton. 200 Iowa 020, 203 N. W. 307.

An executor is an officer of th e court. 
Tsmeh v. Beasley, 201 Iowa 337, 207 
N, W. 374.

An executor nr adm inistrator is not 
only the personal representative of 
decedent, hut is also the representative 
of the creditors and o f  the legatees and 
distributers. I .each v. Farm ers’ Sav. 
Bank o f Hamburg. 205 Iowa 114, 213 N.
W. 414, 66 A. L- R. 801. petition for re
hearing overruled nnd judgm ent modi
fied. 217 N. W. 437.

Adm inistratrix was representative of 
surviving spouse and heir, and by fiction 
of identity she was person o f the de
ceased, charged with the duty o f resist

ing all unfounded or barred claims, and 
of resisting any improper diversion ol 
the property of the estate, whether a 
party defendant or not. Federal Land 
Bank of Omaha v. Bonnett, 226 Iowa 
126, 284 N. W. 105.

The “next of kin,” within meaning 
of provision designating persons entitled 
to apply for administration, are those 
who take th e personal estate o f the de. 
ceased under the statutes of distribution. 
In re E sta te  of W right, 210 Iowa 25, 
230 N. W. 652.

Executor holds testator's property aa 
trustee. In re E sta te  of Cooper, 229 
Iowa 921, 295 N. W. 448.

Court has discretion in m atter o f who 
shall be appointed administrator, and 
making of appointment in accordance 
with priorities fixed by statute cannot 
be insisted on by interested individual 
as m atter o f righ t. In  re E state ol 
Christensen, 229 Iowa 1162, 290 N. W, 
198.

Statute, fixing priority rights to  ap
pointment aa administrator, operates 
only in case o l original appointment and 
not in case o f appointment to  fill va
cancy. In re  E sta te  of Christensen, 229 
Iowa 1162, 296 N. W. 198.

A. L. R. notes.
Brevity o f period a fter  death o f decedent 

aB affecting propriety o f grant ol 
letters testam entary or of adminis
tration. 133 A. L. R. 1483.

Choice in appointment of administrator 
as between nominee o f one in higher 
order of statutory preference and 
one in lower order of preference, 
113 A. L . R. 780.

Consul's righ t to appointment as ad
ministrator, 100 A. L. R. 1627. 

Contract in consideration of renunciation 
of one's status, or righ t to  appoint
ment, as  guardian, executor, ad
ministrator, trustee or other fidu
ciary, aa contrary to public policy, 
121 A. L. R. 677.

Creditor's or debtor’s righ t to attack 
issuance o f le tters of administration, 
123 A. L. R. 1225.

Eligibility of foreign corporation to ap
pointment as cxceutor, adminis
trator. or testam entary trustee, 65 
A. L. R. 1237.

Preference respecting appointment as 
executor or administrator in favor 
of person in deferred class of next 
o f kin named in statute, but not 
beneficially interested in particular 
estate, 70 A. L. R. 1406.

Prem ature granting of le tters testa
m entary or o f administration as 
affecting acts or proceedings there
under, 113 A. L . R. 1398.

Right in appointment of administrator 
to  pass over eligible person inter-
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ested in estate and appoint a 
stranger, 80 A. L. R. 824.

Right of guardian o f infant or incom- 
potent to appointment as executor 
or administrator as representative 
or substitute for infant or incom
petent. 116 A. L. R. 686.

Who arc within class o f persons con-

102-4-2. Relatives of Whole Blood Preferred— When a Creditor En
titled.

When there are several persons equally entitled to administration, the 
court may grant letters to one or more of them. Of several persons 
claiming and equally entitled to administer, relatives of the whole blood 
must be preferred to those of the half blood. I f none of the relatives 
entitled or their guardians will accept, then the creditors shall be en
titled to letters, but when a creditor is applying, the court may, in its 
discretion, at the request of another creditor, grant letters to any other 
person legally competent. I f  a dispute arises as to relationship between 
applicants, or if  there is any other good and sufficient reason, the court 
may appoint any competent person. (C. L. 17, § 7597.)

tcmplatcd by statute which includes 
among those eligible to appoint
ment aa adm inistrator grantees of. 
or successors to, in terest of one 
eligible because o f  specified rela
tionship to deeeused, 114 A. L. R. 
276.

History.
This was section 784 o f Comp. Laws 

of 1870. I t  is practically identical with 
K. S . 1898, §1811 ; Comp. Lawa 1907. 
§ 1811.

Comparable provisions.
Cal. Probate Code. § 424, Idaho Code. 

§ 15-111, Mont. Rev. Codes, § 10069 
(sim ilur as to relatives o f the whole 
blood who arc preferred to relatives 
o f  the h alf blood); Idaho Code, § 16-114, 
Cal. Probate Code. §426  (sim ilar as to 
cred itors); Idaho Code, § 16 -111 . Mont. 
Rev. Codes, § 10069 (m ales m ust be pre
ferred to female#).

1. Discretion of court.
Under th is section the court, in mak

ing an appointment o f an administrator 
for an intestate estate, iB vested with 
a broad judicial discretion. See Farn s
worth v. Hatch, 47 U. 62. 161 P. 637.

Court was in exercise o f authority 
given it by this section in refusing to 
name heir as adm inistrator o f state 
against whom executor, who had ten 
dered his resignation, had instituted 
su it to quiet title, aod in naming disin
terested person to complete adm inistra
tion. In re B urt's E state, 68 U. 161, 
198 P. 1108. 2

2. Appointment of disinterested per
son.

Where judgm ent of d istrict court re
fusing will to probate on ground of 
fraud and undue influence was affirmed, 
district should name as administrator 
of estate, which was insolvent, one who 
w as in no way interested in or related 
to  any of proponents or contestants. 
In  re Jon es’ Estate, 69 U. 09, 202 P. 206.

1. "Creditors" entitled to letters.
Officer of corporation which was u 

creditor of a decedent was not himself 
a creditor within th is section. In re 
Owen’s Estate, 10 U. 151, 86 P. 277; 
s. c., 12 U. 469. ill P. 281.

I. Nominee of alien relative.
Where relative o f decedent applied 

for letters o f administration within 
three months but court appointed credi
tor of decedent ns adm inistrator, such 
appointment, though erroneous, was not 
void or open to collateral attack, and 
such administrator was entitled to a l
lowance of reasonable costs, commis
sions and expenses, including attorney 
fees. In re Owen’s E state , 12 U. 469. 
91 P. 281; s. c., 10 U. 161, 86 P. 277.

Where alien relative of decedent re
quested appointment n f certain person 
and no nearer relative made such ap
plication. it was duty of court to sp- 
point nominee of alien relative instead 
nf appointing creditor o f  deceased. In 
re Owen’s Estate, 10 U. 161, 86 n . 277; 
s. c„ 12 U. 469. 91 P, 281.

3. "Competent peravn."
Appointment of com petent party, a l

though not interested party, held not 
abuse o f discretion in action for ap
pointment of adm inistrator three years 
a fter death o f intestate. In re Smith's 
E state, 88 U. COfi, 40 P.2d 180.

A. L. R . notes.
Selection of adm inistrator from Among 

members of class equally entitled, 1 A. 
L. R. 1246.
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102-4-3. When Persons Preferred Fail to Appear.
Letters of administration must be granted to any interested appli

cant, though it appears that there are other persons having better rights 
to the administration, when such persons fail to appear within three 
months after the death of the decedent and claim the issuance of letters 
to themselves. (C. L. 17, § 7598.)
Hlatory.

Thin sectum i« identical with R. S. 
1898, §3814 ; Comp. Laws 1007, §3814.

Comparable provisions.
Iowa Code 1939, § 11884 (to  each 

class, in succession, period of 20 days, 
commencing with burial o f  deceased, is 
allowed within which to apply for ad
m inistration).

1. Discretion of court.
Appointment o f com petent purty, a l

though not interested p arty, held not 
abuse of discretion in action for ap
pointment of adm inistrator thcoc years 
a fter  death of intestate. In re Sm ith’s 
E state, 86 U. 00(1. 40 P.2d 180.

2. Surviving widow.
Under this section it was held th at 

widow o f intestate was entitled to let
ters as m atter o f right, in absence of 
showing of some good and sufficient rea
son to the contrary. In re Pingrec’s 
Estate, 74 U. 384. 388. 279 P. 901. 3

3. Appointment of competent nominee. 
Under this section it wbb held that

court should Appoint nominee of alien 
rclntive rather than a creditor, where 
no nearer relative made application. 
In re Owen’s E state, 30 U. 361, 86 P. 
277; 9. c., 32 U. 4C9, 91 P. 283.

Where a person having a preferred 
righ t nominntos a competent person, ap
pointment of Buch nominee is manda
tory. In re Johnson's E state , S t  U. 168, 
36 P.2d 306.

Where husband died a fte r  entry of 
interlocutory divorce decree awarding

wife alimony but before it  hecume finul. 
wife's nominee was entitled to letters 
of administration as against brother nl 
deceased, since entry of decree did nut 
term inate m arriage relationship and such 
relationship was nut dissolved until de
cree became final, and allowance of a li
mony was not property settlem ent so iis 
to preclude w ife from huving any inter
est in estate. In re Johnson's Estate. 
84 U. 1C8, 35 P.2d 305.

4. W aiver or loss o f  preference.
Upon failure o f  person having prefer

ence to appear within three months, 
preference iB lost, and possessor o f pref
erence, although qualified to set, has no 
greater right than any other competent 
person. In re Sm ith ’s Estate, 85 U. >i0G, 
40 P.2d 180.

Son o f decedent forfeited or lost pref
erential right to  administer estate by 
delaying nearly 26 years before apply
ing for appointment. In re S inter's E s
tate, 55 0  . 252, 184 P. 1017.

5. Appellate practice.
I t  is sufficient on uppeal if  record 

shows th at applicant for letters was 
within statutory time in filing petition 
therefor. In rc Pingrce's Estute, 74 U. 
384, 279 P. 901.

A. L. It. notea.
Appointment us administrator of one 

not a member or nominee of a member 
of the class o f  persons designated by 
statute as eligible to appointment, where 
no one in be tter right has applied, 119 
A. L. R. 143.

102-4-4. Persons Incompetent to Act.
No person is competent or entitled to serve as administrator or ad

ministratrix who is either:
(1) Under the age of majority or an incompetent person; but in such 

cases letters must be granted to his or her guardian, or, in the dis
cretion of the court, to any person entitled to administration;

(2) Not a bona fide resident of the state; but if the person entitled 
to serve is not a resident of the state, he may request the court or judge 
to appoint a resident of the state to serve as administrator, and such 
person may be appointed;

(3) Convicted of an infamous crime;
(4) Adjudged by the court incompetent to execute the duties of the 

trust by reason of drunkenness, improvidence, or want of understand
ing or integrity; or,
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(5) The surviving partner of a firm of which the decedent wan a 
member. (('. L. 17, §7509.)
History.

This section whs Comp, Ijiwh 1376. 
§ 7B5. It  is practically identical with 
R . S. 1898, § 3B16; Comp. Laws l!'U7, 
| 3815.

Cross-references.
Death of limited partner. 69-2-21 ; 

riirht o f surviving general partner to 
wind up, C9-1-34.

1. Nominee of alien relative.
Where alien relative of decedent re

quested appointment of certain person.

uiul no nearer relative made such ap
plication, it  was duly o f court to ap
point nominee of alien relative instead 
of appointing creditor of deceased. In 
re Owen's E state. 30 U. 351, 85 P. 277; 
s. c., 32 U . 409, 91 P. 283.

A. U  R. notes.
Status and acts of one appointed e x 

ecutor or administrator who was ineli
gible, 14 A . L. R. C19.

102-4-3. Competency of Married Women.
When objection is made by any person interested in an estate, a mar

ried woman must not be appointed administratrix. When an unmarried 
woman appointed administratrix marries, the court may, upon the mo
tion of any such interested person, revoke her authority and appoint 
another person in her place. (C. L. 17. § 7600.)
History. Comparable provisions.

This section is of undent origin. Cnl. Probate Code, §401  (m arriage 
Comp. Lows 187(>, 8 780. It  is identical does not disqualify a woman from  sorv- 
with R. S. 1898, § 3810; Comp. Ijiws ing us execu trix).
1907, § 381C.

102-4-6. Letters Upon Several Estates Jointly.
In all cases where the estate left by a deceased person has descended 

from another deceased person whose estate has never been probated, or 
where two or more deceased persons held property during their lifetime 
as tenants in common, and neither estate has been probated, and where
the heirs are the same, the court 
upon such estates jointly, and they 
they were but one estate.
History.

This section came from I^w a 1915, 
p. 89.

“This section seems to he original in 
this State and such research ns has been 
made has not revealed it in the laws of 
any other state.” In re Howard's E s- 
tnte, 95 U . 463, 458. 82 P.2d 333, 119 
A. L. R. 123.

1. Words and phrases defined.
Phrase "never has been probated" in 

this section means “administration never

may grant letters of administration 
may be administered the same as if 

(C. L . 17, §7601.)
has been commenced,” rather than "ad 
ministration has not been completed.'1 
In re How ard's E state. 95 U. 453, 82 
P.2d 336, 119 A. L. R. 123.

2. Effect where administration not com. 
pleted.

Two estates cannot lip combined where 
the probate of one estate lias partly pm- 
reeded when the attem pt to combine 
another with it is made. In re Clo- 
ward’s E state. 95 U. 453. 82 I*.2«l 336, 
119 A. L . R. 123.

102-4-7. Petition for Letters of Administration.
Petitions for letters of administration must be in writing, signed by 

the applicant or his attorney, and filed with the clerk of the court, 
stating the fact9 essential to give the court jurisdiction of the matter; 
and when known to the applicant, he must state the names, ages and 
residence of the heirs of the decedent, and the value and character of 
the property. (C. L. 17, §7602.)
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H inlory.
This was section 78? of Comp. I aws 

1870. It is practically identical with
H. S . 1808, §8817 ; Comp. I jiw s  1907, 
§0817.

Comparable provisions.
Cal. Probutc Code, § 440, Idaho Code, 

§ 15—318, Mont. Rev. Codes, § 10074 (in 
clude substantially identical provision;.

I. Nature o f probate proceedings.
This section has been cited ns au

thority for the proposition that probate 
proceedings ure proceedings in rem and 
not in personam. Barrette v. Whitnev, 
30 U. 674. 682, 10(> P. 522, 37 I.. K. A. 
(N. S .) 308.

2. Sufficiency o f  petition.
Where a petition for appointment as 

administrator of an estate recited that 
deceased was a resident of a certuin 
town in Idaho, th a t an administrator had 
been appointed for his estate in that 
state, and gave the names of decedent's 
heirs, and th at petitioner was advised 
th at W., who a t  the tim e of filing ihe 
petition was acting guardian for de
ceased's minor children, held in trust 
for the estate, personal property o f the 
vuluo of $60,000, the petition sufficiently 
showed the domicile o f  the heirs. In 
re Bunting's E state, 30 U. 261, 84 P. 
10!).

102-4-8. Id. Hearing and Notice.
When a petition praying for letters of administration is filed, the 

court or clerk must set the petition for hearing and give notice thereof 
by publication or by posting and by mailing notices to the heirs.

(C. L . 17, § 7605.)

574. r>82, 10(5 l\ 522, 37 I.. It. A. <S. S.) 
308.

§ 3818, except us to  provision for "post
ing.” and it is identical with Comp. Laws 
1!)07, §3818.

Comparable provisions.
Cnl. Probate Code, § 441 , Idaho Code, 

§ 16-320. Mont. Rev. Codes. § 10070 (10- 
day notice o f hearing must be given hy 
clerk).

1. Purpose of law.
“The purpose o f the luw in reciuiring 

notice to be given o f the tim e and place 
of hearing petitions for letters of ad
m inistration is to advise those who arc 
interested in the proceedings, and give 
them an opportunity to be present, r.nd, 
if they so desire, make objections to the 
issuance of letters to the party petition
ing therefor.” In re Bunting’s Estate, 
30 U. 251, 84 P. 109. 2

2. Nature o f probate proceedings.
This section has been cited ns au

thority  for the proposition th at pro
bate proceedings ure in rem and not in 
personam. B arrette v. Whitney, 36 U.

3. Necessity for notice.
Probate proceedings arc  deemed to be 

proceedings in rem, and court acquires 
jurisdiction o f property of estate and o f 
all persons who nave anv interest in 
property by notice required to be given 
for appointment of administrator nr ex
ecutor. and other notices provided for 
are not jurisdictional, and disregard 
thereof is mere irregularity and may be 
assailed, in absence of fraud, only in 
direct proceeding. B arrette v. Whitnev, 
36 U. 574, 106 P. 622, 37 L. R. A. (N . S.) 
368. (Straup, C. J . ,  dissenting.)

4. M ailing notice.
Under this section, th e notice provided 

for by 102-14-1 must be mailed. In re 
Bunting's E state, 30 U. 261, 260, 84 P. 
109.

5. Presumptions on appeal.
It  will be presumed on appeal that 

the fa c ts  required to be shown were 
proven in the probate court before the 
issuance of the letters. Uebel v. Mal
tese, 2  U. 430.

102-1-9. Id. Contest.
Any person interested may contest the petition by filing an answer 

thereto on the ground of the incompetency of the applicant, or may as
sert hi9 own rights to the administration and pray that letters be issued 
to himself. In the latter case the contestant must file a cross petition, of 
which notice shnll be given, and the court must hear the two petitions 
together. (C. L . 17, $7604.)
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History.
This wuh section 789 o f Comp, taw s 

1H7G, It is identical with R. S. 1898. 
§ I181D; Comp, taw s 1907. §3819.

Comparable provisions.
Idaho Code, § 16-321, Mont. Rev. 

Codes, § 10077 (substantially the same; 
contestant must file “written opposi-

Cross-referencea.
Provisions of Code of Civil Procedure 

as applicable, 102-1-0, 102-14 -17 ; court 
may appoint attorney to represent ab
sent parties, 102-14-26.

1. Contesting application.
Those desiring a different person for 

administrator should appear. Uebcl v. 
M altese, 2 U. 430, applying Comp, taw s 
1876, § 789, p. 291.

102-4-10. Letters of Administration— Form.
Letters of administration must be substantially in the following form :

State of Utah, County o f..................................................................................
............................................................................................... is hereby appointed
administrator of the estate o f .............................................................deceased.

Witness............................................................................ clerk of the district
court, in and for the county o f ................................................................... with
the seal thereof affixed, the...........................day o f ........................................... .
1 9 . . . .

By order of the court.
.....................................................................................   Clerk.

(Seal) <C. L. 17, §7606.)

History. Cream-references.
This wus section 781 of Comp, taw s When seal required, 20-7-16.

1876, p. 290. It  is substantially identi
cal with R. S. 1898. § 3820; Comp, taw s 
1907, §3820.

102-4-11. Special Administrators— When Appointed.
When there is delay in granting letters testamentary or of adminis

tration from any cause, or when such letters are granted irregularly, or 
no sufficient bond is Died as required, or when no application is made for 
such letters, or when an executor or administrator dies or is suspended 
or removed, the court must appoint a special administrator to collect 
and take charge of the estate of the decedent in whatever county or 
counties the same may be found, and to exercise such other powers as 
may be necessary for the preservation of the estate. (C. L. 17, § 7606.)

History.
This section (loos not differ in any 

m aterial reBpect - from section 813 of 
Comp, ta w s 1876. I t  is practically iden
tical with K. S . 1898, § 3821; Comp, 
ta w s 1907, § 3821.

Comparable provisions.
Cal. Probate Code, §460  (similar, 

coupled with “ * * *  or he [judge]
may direct the public administrator to 
tube charge of the es ta te ").

Idaho Code, § 16-362 (sim ilar provi
sion, coupled with following sentence: 
"o r  he [probate judge] may direct the 
public adm inistrator o f his county to 
take churgc o f the esta te ").

Inwu Code 1939, § 11886 (when, from 
any cause, general administration or 
probate o f will cannot be immediately

granted, one or more special adm inistra
tors may be appointed to collect and 
preserve property of deceased; no ap
peal from  such appointment prevents 
their proceeding in discharge of their 
duties).

Mont. Rev. Codes, § 10107 (substan
tially identical).

Crass-references.
Appointment by clerk, 102-2-1 ; when 

decedent dies without heirs, 102-12-29, 
102-12-30.

1. Extent of court's power.
District court is given power by this 

section to appoint a special adm inistra
tor ex parte and without notice to lake 
charge o f the estate when executor or 
administrator is suspended or is re-
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moved, as where removed executrix ap
peals from  order of removal and special 
administrator is appointed pending ap
peal to  take charge of estate anil pre
serve it. In such case removed execu
trix  may be required to turn over assets 
o f estate to such special administrator. 
Bruiting v. District Court of S a lt  la k e  
County, 71 U. 9.1, 272 P . 602.

2. The order and its appealability.
Order appointing special administra

tor o f estate o f decedent waB not final 
judgment nor on appealable order. In 
re Jon es' Estate, BO U. 291, 190 P. 781.

3. Effect o f appeal.
Where, a fter  wife o f deceased wos 

appointed special adm inistratrix, her 
petition for general letters o f adminis
tration wos denied and bank appointed 
general administrator, which denial was 
reversed on appeal and wife was ap
pointed adm inistratrix, it  was her duty 
to turn over property to bank notwith
standing appeal was pending, so that 
bank was entitled to expenses incurred 
in attem pting to gain possession of the 
property while it was general adm inistra
tor, including reasonable attorney's fee, 
and such expenses were proper charges 
against estate which were not made lien 
on estate property but were directed to 
be paid when there were sufficient funds 
in estate. In rc Pingroe's E state , 82 L'. 
417, 25 P.2d 937. 90 A. L. R. 96.

Derisions from other Jurisdictions.
—  California.

The object of special administration 
is to preserve the estate until general

102-4-12. Id. How Appointed.

le tters  testam entary or of administra
tion are  granted, and the executor or 
administrator empowered to take charge 
o f it. O'Bryan v. Superior Court o f Isis 
Angeles. 18 Cul.2d 490, HO P.2d 49.

Since appointment of spuciul adminis
tra to r  is conditioned on inability to  ob
tain  general administration or immediate 
probate of will, and court o f county in 
which will iB probated hns jurisdiction 
coextensive with Btatc, it  naturally fol
lows that there cannot be general ad
m inistration in one county und special 
administration in another. In re Estate 
o f RioBc, 210 Iowa 397. 297 N. W. 790.

“Special" Administrator has no au
thority to sell real estate, and order 
of probate court authorizing such sale 
will he set aside. JackRon v. Jones, 211 
town 100, 300 N. W . 008.

—  Montana.
Montana Revised Codes, § 10107, in 

terpreted literally, would seem to re
quire im peratively of the judge thut 
he appoint a special administrator when 
certain specified conditions ex ist; how
ever, the concluding phrase of th e sec
tion, “us may be necessary for the pres
ervation of the estate,"-w ould seem to 
make it the more reasonable view that 
such compulsory appointment need be 
mude only where a showing of necessity 
is made demanding such an appointment 
for the preservation of the estate, and 
the court bo holds. Stutc v. District 
Court of Thirteenth Judicial D istrict in 
and for Yellowstone County, 100 Mont. 
272. 70 P.2d 034.

The appointment may be made at any time and without notice, and 
must be made by entry upon the minutes of the court specifying the 
powers to be exercised by such administrator. (C. L. 17, §7607.)
History.

ThiB section is practically identical 
with Comp, law s 1870, $ 8 1 4 . I t  is 
identical with R. S. 1898, §18 2 2 ; Comp. 
U w s 1907, § 3822.

Comparable provisions.
Cal. Probate Code, §401 (includes 

sim ilar provision).
Idaho Code, § 15-351, Mont. Rev.

Codes, §10108 (includes substantially 
identical provision).

1. Collateral attack.
The order appointing an administrator 

cannot l>c collaterally attacked in suit 
by administrator to recover for wrong
ful death of decedent. Chilton v. Union 
Poe. Ry. Co., 8 U. 47, 29 P. 903.

102-4-13. Id. Preference in Appointment.
In making the appointment of a special Administrator the court or 

judge must give preference to the person entitled to letters testamentary 
or of administration. (C. L. 17, §7608.)
Comparable provisions.

Cal. Probate Code, §401 (includes 
substantially identical provision, coupled 
with clause “* • • hut such order is
not appealable”).

Idaho Code, § 15-354, Mont. Rev. 
Codes. 6 10109 (substantially the same, 
with following words added: " *  * *
but no appeul must lie allowed from the 
appointment” ).
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102-4-14. Id. Oath and Bond.
Before letters issue to any special administrator he must give bond in 

such sum as the court may direct, with sureties to the satisfaction of 
the court, conditioned for the faithful performance of his duties; and 
he must take the usual outh, which must be attached to the letters.

(C. L . 17, § 7609.)
Comparable provisions. Codes, §10110 (substantially the same;

Cal. Probate Code, § 462 (sim ilar; “ * • • and he mu9t take the UBual
exception made as to public adminis- onth and have the sumo indorsed on his
Irator). le tters”).

Idaho Code, § 1S—Ti55, Mont. Rev.

102-4-15. Id. Powers and Duties.
The special administrator must collect and preserve for the executor 

or administrator all the goods, chattels, debts and effects of the de
cedent, and all incomes, rents, issues, profits, claims ami demands of 
the estate; must take the charge and management of, enter upon and 
preserve from damage, waste and injury, the real estate, and for such 
and all necessary purposes may commence and maintain or defend ac
tions and other legal proceedings as an administrator, and exercise such 
other powers as are conferred upon him by his appointment; blit in no 
case is he liable to an action by any creditor on a claim against the 
decedent. (C. L. 17, §7610.)
History.

ThiB was section 817 of Comp. Laws 
1876. and differs therefrom  in no ma
terial respects. It  ia practically identi
cal with R. S. 1808, §6825 ; Comp. Laws 
1007, § 3825.

Comparable provisions.
Cal. Probate Code. § 466, Idaho Code, 

§ 16-366 (include sim ilar provision). 
Mont. Rev. Codes. §10111 (sim ilar).

C ross-references.
Executor, etc., may sue. 102-6-1; peti

tion for determination of heirs where no

letters of administration or tosLnncntur.v 
huve been grunted, 102-12-64.

1. Expenses as chargeable against 
estate.

Expenses incurred by special adminis
trator in recovery of, or preservation for, 
estate of any property likely to be lost, 
held chargeable against estate, but ex
pense incurred in contest o f will was no 
special concern o f administrator, and 
court should not allow charge against 
estate for any amount paid or incurred 
in such contest. In rc Jones' Estntc, 60 
U. 00, 202 P. 206.

CHAPTER S

OATHS AND BONDS *

102-5-1 .

102- 6-2.

102-6-4.
102- 6- 6.

102- 6- 6 .

Letters. Oaths and Bonds to 
B e Recorded.

Bonds —  Form —  Qualifica
tions of Sureties.

Id. Additional on Sulc of 
Real Estate.

Id. Conditions of.
Id. Several Recoveries May 

B e Had on.
Id. Justification of Sureties.

102-6-7 . Id. Exam ination o f  Sure
ties.

102-6-8. Id. When Dispensed with.
102-6-9. Id. Release of Surety— Ap

plication for.
102-6-10. Id. On (living New Sure

ties.
102-6-11 . Id. Failure to Give New

Sureties —  Revocation of 
Letters.

*  History of act. This chapter was Comp. Laws 1876, §§ 709-812; 2 Comp. Lawg 
1888, §§ 4064-4074; R. S. 1808, Title 74, Ch. 6, p. 836; Comp. Laws 1007, Title 80, 
Ch. 6, p. 1218.
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102-5-1. Letters, Oaths and Bonds to Be Recorded.
Before letters testamentary or of administration or of guardianship 

are issued the executor, administrator or guardian must take and sub
scribe an oath that he will perform according to law the duties of exec
utor, administrator or guardian, which oath must be attached to the 
letters. Ail letters testamentary, of administration and of guardianship 
issued to, and all bonds executed by, executors, administrators or guard
ians, with the affidavits and certificates thereon, must be forthwith 
recorded by the clerk of the court having jurisdiction of the estate, in 
books to be kept by him in his office for that purpose.

This section hits conic down without 
m aterial change from Comp. Laws 187(i, 
§ 799. and it is identical with R. S. 189H, 
§3826 ; Comp. Laws 15)07, § 3820, except 
for the provision with respect to guunii- 
unship.

Comparable provisions.
Cul. Probate Code. § 540 (substan

tially the sume us first sentence herein; 
guardian is not mentioned).

Idaho Code. §15-332, Mont. Rev. 
Codes. § 10087 (substantially identical, 
except that guordinn and guardianship 
are not mentioned in this section).

Iowa Code 15)39, § 11887 (requiring 
that bond be given and th a t oath be 
taken mill subscribed; oath and bond 
must be filed with c lerk); § 11888 (new 
bonds may he required by court or judge, 
to be given in new penalty and with 
new securities, when it is found ncccs-

Crnss-rcferenrrH.
Powers of executor before qualifying, 

101 —3—It#.

1. Right of action and parties.
Under former statutes, where adminis

trator failed to sue to recover reul prop
erty for estate within statutory tim e, 
whereby intestate 's posthumous son was 
burred from suing to establish his alleged 
claim to property, son had right of action 
against administrator and his bondsmen. 
Jenkins v. Jensen. 24 U. 108, (1C P. 773, 
111 Ain. S t. Rep. 783. 2

2. Equity jurisdiction.
In action to have judgment and de

crees obtained in probate proceedings by 
fraud declared void, wherein it appeared 
I hut husband hud left wife and children 
and had eloped with young woman with 
whom he lived until his death, and thnt 
such woman had fraudulently repre
sented thnt she was lawful wife of 
decedent, was appointed adm inistratrix, 
and probated estate, held court nf equity 
had jurisdiction to grant relief against

(C. L. 17, 8 7616.)

such probate proceedings and to charge 
adm inistratrix' bond. W eyant v. Utah 
Savings & Trust Co., 54 U . 181, 182 P. 
189, 9  A. L. R. 1119.

Decisions from other jurisdictions.
—  Iowa.

Where un adm inistrator collected funds 
of the estate before giving a  second bond 
and dissipated the Bsme afterw ards, the 
second surety was liable. In  re Donlon's 
E state, 203 Iowa 1046, 213 N. W . 781.

Where widow and some of the benefi
c iaries of decedent executed an adminis
tration bond for purpose o f  saving ex
pense of surety company bond, bona was 
statutory and sureties were bound 
whether or not there was a consideration. 
New Amsterdam Casualty Co. v. Book- 
h art. 212 Iowa 994, 235 N. W. 74, 70 Al 
L . R. 897.

The bond of an executrix is a statutory 
Iwnd, and regardless of its term s, the 
provisions of the statute are  considered 
ns written into it. In  re E sta te  of Durey, 
216 Iowa 267, 245 N. W. 230.

Where delay in closing estate was not 
due to any willful or fraudulent acts of 
the adm inistratrix, eBtatc was properly 
charged with additional premiums paid 
on her bond a fter  the expiration of the 
period for which it was issued. In re 
E sta te  of Paulson, 221 Iowa 700, 260 
N. W. 563.

Sureties on bond of an administrator 
arc not entitled to notice of proceeding* 
wherein prohate court determines amount 
administrator is short in his accounts, 
and adjudication made therein hy eourt 
is final as to such sureties. In re Estate 
o f Davie, 224 Iowa 1177, 278 N. W. 010.

A. L. R. notes.
Accounting by guardian, executor, ad

m inistrator, or trustee as a necea- 
sarv condition of action on his bond, 
119 A. L . R, 83.

Acts or omissions in respect o f cause o( 
action for death, or the funds re
ceived on th a t account, as within 
coverage of bond of executor or ad
m inistrator. 08 A. L. R. 1643.
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Dcluy of executor or administrator in 
completing administration as affect
ing liability on bond, 66 A, L. it. 440. 

L iability o f guunlinn, or his surety, as 
affected by agreement by which he 
limits his control over funds or in
vestments, 102 A. L. R. 1106. 

I.ialiility o f sureties on bond of adminis
tra trix  who secures her appoint
ment by m isrepresenting the dece
dent's identity or her relationship 
to him. 0 A. !,. R, li:*R. 

l.iubility of sureties on bond of executor

or administrator c. t. a . in respect 
of proceeds of sale of real property 
under testam entary direction or 
power, 91 A . L. R. 9411.

Liability of sureties on bond o f guardian, 
executor, adm inistrator, or trustee 
for defalcation or deficit occurring 
lieforc bond was given, 62 A. L. R. 
666.

Official bond of executor, adm inistrator, 
guardian, or trustee as covering ap
peal taken by him, 162 A. L. R. 1280.

102-5-2. Ronds— Form—Qualifications of Sureties.
Kvery person to whom letters testamentary, of administration or of 

guardianship are directed to issue must, before receiving them, execute 
a bond to the state of Utah, with two or more sufficient sureties, if such 
sureties are persons, or one sufficient surety, if such surety is a cor
porate surety, to be approved by the judge or the clerk. In form the 
bond must be joint and several, and, if  the sureties are persons, the 
penalty must be not less than twice the value of the personal property 
and twice the probable value of the annual rents, profits and issues of 
Ihe real property belonging to the estate; if  the surety is a corporate 
surety, the penalty must be not less than the value of the personal 
property and the probable value of the annual rents, profits and issues 
of the real property belonging to the estate plus ten per cent. Said 
values must be ascertained by the court by examining on oath the party 
applying or any other person. A separate bond shall be required of each 
executor, administrator or guardian appointed. (L. 21, p. 388, § 7617.)

History.
T h is  section is practically identical 

wilh R. S . IH'JH, §68 2 7 ; Comp. Laws 
11107, §6827. except ns to provision re
specting corporate surety.

Comparable provisions.
Cal. Probate Code, § 641 , Idaho Code. 

§ 16-666, Mont. Rov. Codes, § 10088, as 
amended by Luws of 1067 (sim ilar, but 
guardianship is not mentioned; phrase 
“plus ten per cent” is omitted; the con
cluding two sentences herein arc also 
om itted; to Montana provision is added 
a clause authorizing the court to fix 
penalty of bond nt sum less than value o f 
personal property and annual rents and 
profits of the renl property, provided 
th at all heirs, devisees or legatees over 
21 years o f age make such w ritten re
q uest; in California provision is in
serted the clause "unless the testator 
has waived such requirement” ).

Cross-references.
Cost o f Ixmd allowed us an expense, 

46-6-45.

1. Collateral attack.
Letters of administration cannot lie 

attacked collaterally upon ground that 
no homi hud been given by the adminis
trator. Harris v. Chipman, 0 U. 101, 55 
P. 242.

A. L. R. notes.
Lapse o f  lime after guardian's set

tlement as affecting liability of guard
ian or his sureties, 60 A. L. R. 61; power 
or discretion o f  court, a f te r  bond of 
executor, administrator, or testam entary 
trustee has been given, to dispense with, 
discontinue, or modify bond, 121 A. L. 
R. 961.

102-5-3. Id. Additional on Sale of Real Estate.
The court may require an additional bond from each executor, ad

ministrator or guardian whenever the sale of any real estate belonging 
to the estate is ordered, but no such additional bond shall be required 
when it satisfactorily appears to the court that the penalty of the bond
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given before receiving letters, or of any bond given in place thereof, in 
cases where the surety on the bond i9 a person, is equal to twice the 
value of the personal property remaining in, or that will come into, the 
possession of the executor, administrator or guardian, and the annual 
rents, profits and issues of the real estate, and twice the probable 
amount to be realized on the sale of the real estate ordered to be sold; or 
in cases where the surety is a corporate surety, it is equal to the value 
of the personal property remaining in, or that will come into, the pos
session of the executor, administrator or guardian, and the annual rents, 
profits and issues of real estate plus ten per cent, and the probable 
amount to be realized on the sale of the real estate ordered to be sold 
plus ten per cent. (L. 21, p, 388, § 7618.)
Comparable provisions.

Cal. Probate Code, $ 542 (additional 
lond required before sale of real prop
erty is confirmed).

Idaho Code, § 15-334 (sim ilar; “The 
prohutc court must require an additional 
liond • • *  ; but no such additional
>ond must be required when it satis- 
fnclorily uppears • *  • “guardian” 
is not mentioned in this section, nor 
the phrase “ plus ten per c en t").

Mont. Rev. Codes, § 1006!), as amended 
liv Laws of 1037 (sim ilar; “ Except when 
it is expressly provided in the will that 
no liond shall lie required of the executor, 
the court or judge must require an 
additional bond * * * the concluding 
portion herein as to corporate surety 
is not included).

102-5—4. Id. Conditions of.
Bonds must be conditioned that the executor, administrator or guard

ian will faithfully execute the duties of the trust according to law.

Comparable provisions. A. I.. K. notes.
Idaho Code. § 16-336, Mont. Rev. Rights and liabilities as between sure-

Codes, § 10090 (substantially identical as tics on successive bonds given by ex- 
to bond of executor or adm inistrator). ecutor, administrator, trustee, or guard

ian, 70 A. L. R. 1104.

102-5-5. Id. Several Recoveries May Be Had on.
A bond shall not become void upon the first recovery, but may be 

sued and recovered upon from time to time by any person aggrieved, in 
his own name, until the whole penalty is exhausted. (C. L. 17, § 7620.)
Comparable provisions. Cross-references.

Idaho Code, § 15-337, Mont. Rev. Successive actions generally, 104-64-
Codes, §10092 (substantially identical). 11. 104-54-12.

102-5-6. Id. Justification of Sureties.
In ail cases where bonds or undertakings arc required to be given 

under this title, the sureties must justify thereon in the same manner 
and in like amount as required in the general provisions of the code of 
civil procedure, and the certificate thereof must be attached to and filed 
and recorded with the bond or undertaking. (€ . L. 17, §7621.)
Comparable provisions. Cross-references.

Mont. Rev. Codes, § 10093 (subslan- Corporate suretyship, 43-3-39 , e t seq.; 
tially the same, coupled with following qualification of sureties, 104-54-16. 
concluding sentence: “All such bonds
and undertakings must be approved by 
n judge of the district court before 
being filed or recorded”).
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102-5-7. Id. Examination of Sureties.
Either before or after the approval of any bond, the court, of its own 

motion or upon motion of any person interested, may examine the 
sureties and such witnesses as may be produced touching the property 
qualifications of the sureties; and if  upon such examination the court is 
satisfied that the bond is insufficient, it must require sufficient additional 
security, and if the same is not given within the time fixed by the 
court, the authority of the executor, administrator or guardian shall 
cease. (C. L. 17, §7622.)

102-5-8. Id. When Dispensed with.
When it is expressly provided in the will that no bond shall be re

quired of the executor, letters testamentary may issue and sales of real 
estate may be made and confirmed without any bond, unless the court 
at any time, for good cause, requires one to be executed.

(C. L. 17, § 7623.)

102-5-9. Id. Release of Surety— Application for.
When a surety of an executor, administrator or guardian desires to be 

released from responsibility on account of future acts, he may make 
application to the court for relief. The court must cause a citation to 
the executor, administrator or guardian to be issued, requiring him to 
appear at a time and place to be therein specified, and to give other
security.
History.

This was section 810 of Comp. Laws 
1876, and became Comp. Laws 18R8, 
§ 4070. I t  is identical with R. S . 1S9K, 
§ 3 8 3 4 ; Comp, Laws 1907, § 3834, ex
cept for provision respecting guardians.

Comparable provisions.
Idaho Code, § 16-348, Mont. Rev. 

Codes, § 10103 (similar as  to executor 
or adm inistrator). 1

1. Procedure on application for release.
Under form er statute, held th a t ad

m inistrator, by appearing, by counsel,

(C. L. 17, §7624.)
at hearing on sureties’ relonse-npplicn- 
tion, without m aking any objection to 
court's jurisdiction , waived any tech
nical right, us to service o f  citation, 
which he might have had. Wells v. 
Kelley, 12 U. 437, 42 P. 1133, on rc- 
(touring in 11 U. 421, 40 P. 705.

A. L. R. notes.
Right of surety on bond of trustee, 

executor, adm inistrator or guardian to 
term inate liuhilily os regards future 
dcfuults o f principal, 118 A. L. R. 1261.

102-5-10. Id. On Giving New Sureties.
I f new sureties are given to the satisfaction of the judge*, he may 

thereupon make an order that the sureties who applied for relief shall 
not be liable on their bond for any subsequent act, default or misconduct 
of the executor or administrator. (C. L. 17, §7625.)
Comparable provisions.

Mont. Rev. Codes, §10104 (id en tical).

102-5-11. Id. Failure to Give New Sureties—Revocation of Letters.
I f the executor, administrator or guardian neglects or refuses to give 

new sureties to the satisfaction of the judge, on the return of the 
citation, or within such reasonable time as the judge may allow, the
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court or judge must revoke his letters, unless the surety making the ap* 
plication shall consent to a longer extension of time. (C. L. 17, $ 7626.)
Comparable provisions.

Mont. Rev. Codes, § 10106 (substan
tially identical as to executor or ad
m inistrator).

CHAPTER 6

REVOCATION OF LETTERS *

102-0-1. Grounds for. 102-0—4, F o r Contempt o f  Court's Or-
102-C-2. Resignation. ders.
102-0-2. Appointment o f u Successor.

* History of act. This chuptcr was It. S . 1898, Title 74, Ch. 0, p. 8.18; Comp. 
Laws 11)07, Title 89, Ch. 0, p. 1220.

102-6 -1 . Grounds for.
The court may at any time suspend any administrator, executor or 

guardian; and rmiy, upon citation, revoke the letters of any administra
tor upon petition of a competent person having a prior right thereto who 
had no opportunity to apply, or of any administrator of the estate of a 
supposed intestate whose will was subsequently found and admitted to 
probate, or of any executor, administrator or guardian for neglect, mis
management, waste, embezzlement, incompetency or incapacity, or be
cause of his conviction of an infamous crime, or for any other reason 
deemed sufficient by the court. (C. L. 17, § 7627.)

IliHlory.
Thin section is identical with R. S. 

189R, §28 2 7 ; Comp. Laws 1907, § 2837, 
except as to provision respecting guard-

Comparable provisions.
Iowa Code 1929, § 1206G (enumerating 

cuuscs w arranting court in removing

Iierson to whom there hns been granted 
elters testam entary, of special adminis

tration, o f  administration with will 
annexed, or general administration; in
cluding, in ter a lia , incapacity to dis
charge his trust due to age or continued 
sickness or imbecility, or failure or re
fusal to return inventories or accounts 
of sales, or is guilty o f waste or mal
administration, or is likely to become in
solvent in consequence of which his 
surclii-s have suffered or will suffer 
loss).

Cross-references.
Petition for revocation, 102-3-13 ; 

failure to  make return on sales as 
ground for revocation, 102-10-7.

I . Discretion of court.
Under this section, the court appoint

ing an executor or adm inistrator haa 
u very large discretion in determining 
whether, upon the facts presented, the 
officer shall either be removed or sus
pended, and such discretion will not be 
on appeal unless it appears to have been 
abused. In re  Bogert's E state, 76 U, 
666, 673, 290 P. 947.

While the m atter of removing or re
fusing to remove an executor or adminis
trator is le ft to the discretion o f  the 
court which appointed him, and under 
whose direction such officer m ust act, 
nevertheless th at discretionary power 
has its  limitationa. Farnsw orth v. 
Hatch. 47 U. 62, 161 P. 637.

102-11-18 and 102-11-19, which relate 
to  and provide means whereby an y per
son suspected of having wrongful pos
session of effects o f deceased, or having 
under his control any such effects, may 
be required to appear and submit to 
examination under oath touching such 
m atters, do not lim it duty of court to 
revoke letters of administration under



10 2 -6 -1 Title 102— Probate Code [69 4 ]

this section for failure to inventory cer
tain property belonging to estate. In  
re Robison's E state , 69 U. 4 :il , 204 P. 
Ml .

2. Petition to revoke.
I f  petition to revoke letters is neither 

umbiicuous nor unintelligible, though un
certain in Rome respects, u general de
murrer th a t it  was ambiguous, 
unintelligible and uncertain will be 
overruled. In  re Bogert’s E state, 76 U. 
660, 290 P. 947.

I f  petition is not signed by petitioner 
nor verified, trial court may cause such 
error to be corrected if timely objection 
is made; if  not ruised below, it will not 
he considered on appeal. In re Bogcrt's 
E state, 76 U. 666, 290 P. 947.

Petition by divorced wife o f deceased 
for removal o f succeeding wife as ad
m inistratrix , which alleged th a t divorce 
was void for lack of jurisdiction, was 
good as against demurrer, could not be 
defeated on ground th at petitioner 
should have instituted suit to set aside 
divorce decree, was not collateral attack 
on divorce decree but waB direct attack 
where jurisdictional defect wits set out, 
and action o f tria l court in sustaining 
demurrer was erroneous. In re W aters' 
Estate, 100 U. 246. 116 P.2d 1068.

3. Grounds for revocation.
Incompetency, mismanagement and

want of in tegrity are often set up as 
grounds for removal. Parnswortn v. 
Hatch, 47 U. 62, 161 P. 667.

Under this section, executors and ad
m inistrators may he removed on the 
ground thut their interests conflict with 
those of the estates they represent. 
Farnsworth v. Hatch, 47 U. 62, 161 P. 
667.

I t  constitutes incompetenc.v and mis
management under this section to use 
funds o f estate to pay an attorney to 
enforce a claim against estate and at 
same time to pay him to try  to defeat 
same claim , to  acquire conflicting in
terests preventing personal represent
ative from  doing his duty. etc. In  re 
B ogert’s E state , 76 U. 566, 200 P. 047. 4

4. Equity Jurisdiction in case of fraud.
In action to have judgm ents and de

crees obtained in probate proceedings 
by fraud declared void, wherein it 
appeared th at husband had left wife 
and children and had eloped with young 
woman with whom he lived until his 
death, and th at such woman had fraudu
lently represented thut she was lawful 
wife of decedent, was appointed adminis
tra trix , and probated estate, held court 
o f equity had jurisdiction to grant relief 
against such probate proceedings and 
to charge adm inistratrix ' Itonri. Wcynnt

v. Utah Savings & Trust Co., 64 U. 181, 
162 P. 180, 9 A. L. R. 1119.

5. Jury trial.
Under this section there is no right 

to a ju ry  tr ia l, the right to remove being 
conferred upon the court, and not upon 
u ju ry . Farnsworth v. Hatch, 47 U, 62, 
161 P. 667.

6. Evidence.
Upon the issue of want o f competency 

and integrity, it  is proper to admit in 
evidence a judgment in a former pro
ceeding, where issues and parties arc 
the same in both, Farnsworth v. Hatch, 
47 U. 62. 161 P. 667.

The petitioner has the burden of 
proof, nut if  respondent voluntarily 
assumes the burden o f proof he may lose 
certain  advantages, such as to ask for 
a continuance if m atters arc testified to 
which respondent is unprepared to meet. 
In  re Bogert’s E state. 76 U. 606, 676, 
290 P. 947.

7. Appeal and review.
Form erly when appeals were allowed 

from  probate courts to the district 
courts, appeal would lie from an order 
refusing to remove an administrator, 
and revoke letters o f administration. In 
re  E sta te  o f Reese, 9 U. 171, 66 P. A9H, 
applying Act of Congress and Rule 24 
o f Supreme Court of Utah.

Decisions from other jurisdictions.
—  Iowa.

T ria l court must necessarily lie 
ullowcd to exercise large discretion in 
m atter of removal o f executors; removal 
o f executors was not abuse o f  trial 
court's discretion, where executors were 
gu ilty  of irregularities such as, among 
others, purchase by them of property 
o f  estate, failure to compute in terest on 
th eir  individual claims, failure to make 
reports, allowing chuttcl m ortgage to 
become barred by statute of limitations, 
and long delay in settlement of estate. 
In  re E sta te  of Myers, 229 Iowa 170, 
294 N. W. 266.

A. L. It. notes.
DilalorinesB of executor or administrator 

in filing inventory, or making re
ports, as  ground for removal, 72 
A. L. R . 966.

E ffect o f proceeding to supplant adminis
trator or executor, or o f appeal from 
order appointing or removing him, 
upon rights of persons who dealt 
with him pending such proceedings 
or appeal, 90 A. I.. R. 862.

Failure of executor, administrator, 
trustee, or guardian to disclose self- 
dealing, as ground for vacating 
order or decree settling account, 162 
A. I.. R. 1622.
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Improper handling of funds, investments 
or ussets os around for removal of 
guardian of infant or incompetent, 
128 A. I.. R. 535.

Insolvency of, or appointment of receiver 
or other liquidator for, corporation, 
ax affecting: its status as executor, 
administrator, guurdiun, or trustee, 
11)2 A. L. H. 124.

rVrxonu! interest o f executor or adminis

trator adverse to or conflicting with 
those of other persons interested in 
estate us ground for revocation ol 
letters or removal. 111) A. L. R. 306.

Revocation of le tters testam entary at 
uffecting expenses and disburse
ments by executor or administrator 
thereafter, 31 A. I,. R. 846.

Whut effects removal of executor or ad
m inistrator, 8  A. L. R. 175.

102-6-2. Resignation.
An executor, administrator or guardian may resign upon such terms 

us may be fixed by the will or by the court. (C. L. 17, § 7628.)
A. I.. It. notes.

Right of executor or adm inistrator to 
resign, D1 A. I.. It. 712.

102-6-3. Appointment of a Successor.
In case of the removal, resignation or death of one of several execu

tors or administrators, the court, if it deems it necessary, may appoint 
a successor, or may permit the remaining executor or executors, admin
istrator or administrators, to complete the execution of the trust. In 
case of the death, resignation or removal of ail, the court shall, upon 
notice, issue letters to the person having a prior right thereto, or to any 
competent person named by the person having such prior right. But 
the will may provide for the filling of vacancies among the executors.

(C. L. 17, § 7629.)
History.

This section ix practically idcnticul 
with R. S. lHtm. § 383‘J ;  Comp. Laws 
11107. § 3H3!(. I.

I. Appointment of successor.
Under this flection, where one of two 

rxecutorx is removed for incompctcncy 
und want o f integrity, the appointment 
of on impartial successor is proper.

Farnsworth v, Hatch. 47 U. 62, 161 P. 
537.

A. L. H. notes.
Effect of proceeding to .supplant ad

m inistrator or executor, or of appeal 
from order appointing or removing him, 
upon rights of persons who dealt with 
him pending such proceedings or appeal, 
IIP A. L. R. H62.

102-6—4. For Contempl of Court's Orders.
Whenever an executor, administrator or guardian is committed for 

contempt for disobeying any lawful order of the court, and has remained 
in custody for thirty days without obeying such order or purging him
self otherwise of the contempt, the court may, by order reciting the 
facts and without further showing or notice, revoke his letters and ap
point some other person entitled thereto executor, administrator or 
guardian in his stead. (C. L. 17, § 7630.)
Comparable provisions. (substantially identical; California pro-

Cal. Probate Code. $ 526, Idaho Code, vision docs not, however, mention 
5 15-1617, Mont. Rev. Codes, § 10373 gunrdian).
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CHAPTER 7

THE INVENTORY *

102-7-1. Required— Tim e for Making 102-7—4. Inventory to He Signed— 
and Returning. Oulh of Personal Roprc-

102-7-2. Appraisers —  Appointment nentatives.
— Compensation. 102 -7 -6 . E xecutor’s Debt to  Testator

102-7-3 . Id. Oatn— Duties. to Be Listed as an Asset.

• History of act. This chapter was R, S . 1898, Title 74, Oh. 7, p. 838; Comp, Iviws 
1007, Title 89, Ch. 7, p. 1220.

102-7-1. Required-Tim e for Making and Returning.
Every executor and administrator must make and return to the court, 

within three months after his appointment, a true inventory and ap
praisement of all the estate of the decedent which has come to his pos
session or knowledge; and within two months after any other property 
shall be subsequently acquired, or after other property shall have been 
discovered, a true inventory and appraisement of the same shall be made 
and returned to the court. (C. L. 17, § 7635.)

History.
This section is pructicolly identical 

with R. S . 1898, §38 4 1 ; G'mp. Ljiw s  
1007, § 3841.

Comparable provisions.
Cal. Probate Code, § 000 (inventory 

must be filed within three months after 
appointment of executor or adminis
trator; clerk transm its copy to county 
assessor; inventory must include home
stead and all the estate of decedent and 
an account o f all moneys belonging to 
decedent); §611  (inventory o f subsc- 

uently discovered property must be 
led within two months a fter discovery).

Idaho Code, § 16—401 (inventory and 
appraisement must be made and returned 
to court within 60 dayB after appoint
ment) ; § 16-409 (inventory of property, 
i f  more than $260 in value, subsequently 
discovered, must be returned within two 
months a fter  the discovery).

Mont. Rev. Codes, § 10129 (inventory

and uppruisement of ull th e estate of 
decedent, including the homestead, if  
any, m ust be made and returned to the 
court by executor or adm inistrator within 
three months a fter  appointm ent); § 10137 
(when other properly subsequently comes 
to possession or knowledge o f executor 
or administrator, he must cause ap
praisement to be made and inventory re
turned within two months a fter  the 
discovery).

1. Effect of failure to comply with law.
L etters of administration mny lie re

voked under 102 -fi-l for failure to 
inventory certain properly belonging to 
estate. In re Robison’s E state, 69 L1. 
431. 204 P. 321.

A. I.. R. notes.
Dilatoriness of executor or adminis

trator in tiling inventory, or making re
ports, as ground for removal, 72 A. L. 
R. 950.

102-7-2. Appraisers—Appointment— Compensation.
To make the appraisement the court must appoint three disinterested 

persons (any two of whom may a ct), who are entitled to receive a 
reasonable compensation for their services, not to exceed $5 per day. to 
be allowed by the court. The appraisers must, with the inventory, file a 
verified account of their services and disbursements. I f  any part of the 
estate is in any other county than that in which letters issued, ap
praisers thereof may be appointed, either by the court having jurisdic
tion of the estate or by the court of such other county on request of the 
court having jurisdiction. Appraisers need not be appointed if the 
whole estate consists of money. (C. L. 17, § 7636.)
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Com parable pruviuiona.
Cul. Probate Code, § 005 (court ap

points one of the inheritance tax ap
praisers provided for by Inw to make 
appraisem ent; on request, however, court 
may in its discretion appoint three per
sons, one of whom must bo inheritance 
tax appraiser; any two may act, pro
vider! one is such tax appraiser).

Idaho Code, § 16—402, Mont. Rev. 
CodeB, 1 101710 (substantially identical, 
except that concluding sentence herein 
is omitted; compensation not to exceed 
14.00 per day [Idah o], $6.00 per day 
[M ont.]; in Montana provision there is 
inserted: “if  only one day’s service is 
charged, th e account need not be 
verified”).

102-7-3. Id. Oath— Duties.
The appraisers must take and subscribe an oath, to be attached to the 

inventory, that they will truly, honestly and impartially appraise the 
property exhibited to them according to the best of their knowledge and 
ability. They must then proceed to estimate and appraise the property; 
each article must be set down separately, with the value thereof in fig
ures opposite the articles, respectively; the inventory must contain all 
the estate of the decedent, real and personal, and a statement of all 
debts, partnership and other interests, bonds, mortgages, notes and 
other securities for the payment of money belonging to the decedent, 
specifying the name of the debtor in each security, the date, the sum 
originally payable, the indorsements thereon, if any, with their dates, 
and the sum which in the judgment of the appraisers may be collected 
on each. (C. L. 17, §7637.)

Comparable proviidonB.
Cul. Probate Code, § 608, Idaho Code, 

§ 15-403. Mont. Rev. Codes, § 10131 
(sim ilar).

102-7—1. Inventory to He Signed—Oath of Personal Representatives.
The inventory must be signed by the appraisers; and the executor or 

administrator must take and subscribe an oath, indorsed upon the inven
tory, that the inventory contains a true statement of all the estate of the 
decedent which has come to his knowledge and possession, and particu
larly of all money belonging to the decedent and of all just claims of the 
decedent against the affiant. (C. L. 17, §7638.)

102-7-5. Executor's Debt to Testator to Be Listed as an Asset.
The naming of a person as executor does not thereby discharge him 

from any just claim which the testator has against him, but such claim 
must be included in the inventory, and the executor is liable for the 
same, as for so much money in his hands, when the debt or demand 
becomes due. (C. L. 17, § 7639.)

Comparable provixionn.
Cal. Prolmlc Code, fj (>()2, Idaho Code,

§ 16-406. Mont. Rev. Codes, §10133 
(sidmtiinliull.v identical).
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CHAPTER 8

FAMILY SUPPORT*

102-8-1 . Possession o f Homestead and 102-8-2. Summary Administration and 
Exem pt Properly —  Allow- Distribution o f Sm all Us
ance During Adrninistru* tales,
tion.

• H istory of act. This chapter was 2 Comp, lviws 1888, Purl Eleventh, Ch. V, p, 
48!); It. S . 1808, Title 74, Ch. 8, p. 839; Comp. Luws 1007, Title HO. Ch. 8, p. 1222.

102-8-1. Possession of Homestead and Exempt Property— Allowance 
During Administration.

When n person dies leaving a surviving wife, husband or minor chil
dren, they shall be entitled to remain in possession of the homestead and 
to the use of the property exempt from execution until otherwise di
rected by the court; and during administration shall receive such allow
ance out of the estate as the court may deem necessary and reasonable 
for their support. Such allowance may date from the death of the 
decedent, but in case of insolvent estates shall not continue for longer 
than one year, and must be paid in preference to all other charges, ex
cept expenses of last sickness and funeral expenses of the decedent and 
costs and charges of administration. The court may, in its discretion, 
exclude from such family allowance, except homestead rights, any per
son who may have a separate property or income. (C. L. 17, § 7643.)
History.

This section was R. S. 1898. § 3846; 
Comp. Luws 1!)07, 5 3846, and does not 
differ m aterially therefrom down to the 
lust sentence thereof.

Comparable provisions.
Cut. Probule Cotie. $$<><10 und 080, 

Idaho Code, $ 15-501, Mont. Rev. Codes. 
$ 10144 (widow or children entitled to 
remain in possession of homestead, wear
ing apparel, household furniture; und 
are also entitled to reasonable provision 
for th eir support, to lie allowed by 
ju d g e ); Cnl. Probate Code, $080 , Idaho 
Code. $ 15-503 (in case of insolvent 
estate , allowance must not be for longer 
thun one year after granting le tters ); 
Cul. Frobate Code, § 080, Idaho Code, 
$ 15-604 (allowance paid in preference 
to other charges except funeral charges 
und expenses o f administration).

C ross-references.
Homestead exemption to be provided. 

Const. A rt. X X II. § 1 ; homestead exempt 
from execution, 104-37-1.1; homestead 
exempt from payment of debts, use and 
distribution, 101-4-6  to 1 0 1 -4 -8 ; home
stead generally, Title 3 8 ; payment of 
cncumbrunces on homestead, 102-9-23. 1

1. (iencral construction o f section.
This section und 101-4 -6, 102 -8 -2  and 

102-9-21 must l>o construed tngether.

In rc Mower’s E state , 93 U. 390, 73 
P.2H 967.

2. Right to  family allowance.
Although a portion of the real estate

of a decedent is set aside to the widow 
ns her share o f the estate , she has an 
absolute right to the allowance during 
administration, the amount being a 
m atter in the court's discretion. In rc 
Pugsley, 27 U. 489. 76 P. 660.

W ife, who had, for many years before 
death o f  husband, lived, pursuant to 
ogreement, separate and ap art from him, 
und wus not dependent on him for 
support, wus not entitled to family 
allowance on his death. M atter of 
Estate o f  Park, 25 U. 161, 69 P . 671.

3. Amount of allowance.
In Axing the amount o f the allowance 

for support during administration of 
the estate o f a decedent, the age of the 
survivor or survivors, their health, 
social position, and standing, the educa
tion or the children, the value of the 
estate, and its solvency or insolvency, 
should be taken into consideration. In 
re Pugsley, 27 U. 489, 76 P. 560.

4. Homestead.
Upon death of husband or wife, sur

viving spouse, by operation o f law, is 
vested with right o f  occupancy and use 
of homeBtcad, and this right continues
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until otherwise directed by court, even 
though survivor remarries. In re Han
sen's Estate, 55 U. 23, 184 P. 167.

Under this section, where the value 
of the homestead exceeds the amount 
exempt from execution, and where the 
estate is solvent, homestead does not 
descend to widow, hut land passes to 
heirs of intestate, leaving widow and 
children subject to widow's rights under 
statute of descents. Knudsen v. Hnnn- 
lwrg, 8 U. 203, 30 P. 740.

Under former 101-4-C , homestead be
longed to heirs to whom it was set 
apart, and heirs who were of age at 
time of death of intestate or a t  time 
homestead w as set ap art had no interest 
therein. Christiansen v. Robinson, 35 
U. 07, 99 P . 468.

5. Expenses of last illness, etc.
Reasonable expenses of decedent’s last 

illness and funeral expenses, as well 
as administration expenses, are pre
ferred claims against estate, and when 
nccessury. homestead property is sub
ject to their payment. In re Mower's 
Estate, 93 U . 390, 73 P.2d 967.

6. Forfeiture of allowance.
Under our statute, which is much like 

California statute, widow's delay in de
manding her allowance docs not forfeit 
her right thereto. Nor docs she forfeit 
it where she is not voluntarily living 
separate and apart from him. In re 
Reason's Estate, 49 U. 24, 101 P. 676.

7. Appellate review.
On appeal from order excluding family 

allowance in fixing amount of inherit
ance tux, supreme court cunnot consider 
propriety of amount ullowcd us such to 
widow and minor child. In re Green's 
E state, 78 U. 139, 144. 1 P.2d 908.

A. L . R. notes.
Bank deposit to credit of decedent or 

other indebtedness to him as subject to 
widow’s or family allowance or other 
estate exemption, as affected by right of 
hank to apply deposit, or of other debtor 
to nssert counterclaim or set-off, 106 A. 
I„ R. 773; widow’s right of <|uaruntino, 
126 A. L. It. 79(5.

102-8-2. Summary Administration and Distribution of Small Estates.
After the return of the inventory the court may, on petition and after 

notice, set apart and distribute all the property of the decedent, if the 
whole value of the same does not exceed ¥1.500, in fee and absolutely, ns 
follows, to w it: One-half to the surviving wife or husband, and one- 
half in equal shares to the minor children; or, if there is no surviving 
wife or husband, in equal shares to the minor children: or, if there is no 
minor child, to the surviving wife or husband. The expenses of the last 
illness, funeral charges and expenses of administration shull be paid 
before such distribution is ordered. In case the whole estate of the de
cedent is thus distributed, there must be no further proceedings in the 
administration, unless other property is discovered. The court may, in 
its discretion, exclude from the distribution of the property so set apart 
and distributed, other than the homestead, any surviving wife, husband 
or minor child having separate property or income. In all cases wherein 
the estate is valued at more than $1,500 the court may, on petition and 
notice, set apart and distribute property, not to exceed $1,500 in value, 
to the surviving wife or husband and minor children according to the 
foregoing provisions. This section shall not be construed to affect the 
right of a decedent to dispose of his estate by will as provided by law.

(C. L. 17, §7644.)

History.
This section was 2 Comp. Laws 1888, 

3 4118. It  is practically Identical with 
R. S. 1898, § 3847, except the next to 
the Inst sentence thereof, and this is also 
true as to Comp. Laws 1907, §3847.

Comparable provisions.
Cal. Probate Code, §63 0  {applicable 

to estates wherein total value of dece
dent's property in California does not

exceed §1,000, decedent leaving no reul 
property nor interest therein nor lien 
thereon in California); §630.6 (where 
value does not exceed $5,000, spouse of 
decedent, if entitled by succession or 
by last will and testament to decedent's 
money on deposit in bank, msy collect 
same but not to exceed $500, without 
procuring le tte rs ); § 640  (pertaining to 
estate whose net value does not exceed 
$ 2 ,6 0 0 ) ; §645  (hearing on petition



1 0 2 - 8 - 2 Title 102— Probate Code [700]

where estate does not exceed {2 ,500 ; 
decree assigning whole of such estate  
to surviving spouse, or minor children if 
there be no surviving spouse; no sur
viving spouse or minor child having 
other estate of $5,000 in value is entitled 
u> Buch an assignment).

Idaho Code, § 15-500 (authorizing the 
court to distribute to widow the whole 
of the estate after payment of expenses 
of last illness or deceased, funeral 
charges and expenses of administration, 
where, upon a hearing on a day fixed, 
the court finds that value of estate does 
not exceed $1,500; if there be no widow, 
the estate is decreed to the minor chil
dren subject to puyment of the said 
expenses).

Mont. Rev. Codes, § 10149, as amended 
hv Laws of 1941 (where estate does not 
exceed $1 ,600 in value the court or judge 
must, by order of distribution, assign, 
set over and distribute, to widow and 
minor children, the whole of the estate, 
after payment of expenses of last illnesB, 
funeral charges and expenses of adminis
tration; where estate does not exceed 
value of $3,000, it  is in discretion of 
court or judge, aftev notice of hearing, 
to assign whole of estate to widow and 
minor children).

1. General construction of section.
This section and 101-4-6 , 102-8-1  and

102-9-21 must be construed together. 
In re Mower's E state, 93 U. 390, 73 P.2d 
967; In re Petersen’s Estate, 69 U. 484, 
250 P . 409.

This section is not in conflict with 3 8 -  
0 -1 , which provides that homesteads and 
all exempt property shall be set ap art  
for survivors. In re Syndcrgaard’s 
E state , 31 U. 490, 88 P. 610.

2. Nature of widow's title.
Formerly this assignment or distribu

tion did not vest title in the fee in the 
widow alone, so that she could convey it 
absolutely, to the exclusion of the heirs 
and members of the family of the de
ceased. Now, however, it is set ap art  
and distributed “ in fee and absolutely," 
whereas only the “use'' was set ap art  
a t  the time of this decision. Apparently 
the widow and the minor children would 
each receive the fee in their own right 
under the present section. Rands v. 
Drain, 6 U. 197, 14 P. 129. applying 
Comp. Laws 1876, p. 304, § 850, which 
was re-enacted in Session Laws of 1884, 
pp. 497, 408, and now constitutes R . S. 
1933, 102-8-2,

Under this section men cannot by will 
deprive his wife and children of home
stead. In re Mower’s E state, 93 U . 390, 
73 P.2d 967. 3

3. Right of disposal by husband.
In re Schenk's Estate, 63 U. 381 , 178 

P. 344, which held that widow, after

having renounced provisions of will in 
h er favor and thereby elected to accent 
h er distributive share under law of suc
cession, could not thereafter claim, 
as against will, all property which 
amounted to $1,100, as homestead under 
101 -4 -6 , or by way of summary dis
tribution under this section, was dis
cussed in In re Mower’s E state , 93 U 
390, 73 P.2d 967, which stated th a t when 
the legislature in 1933 eliminated the 
1898 amendment to this section which 
read, “ThiB section shall not be construed 
to prevent the disposition by will o( 
homestead and exempt personal prop
erty,” the basis of the Schenk decision 
had been repealed and that now husband 
may dispose of all his estate by will 
subject to homestead rights of widow 
and minor children, if wife’s one-third 
interest is not in excess of homesteud 
allowance, but if one-third exceeds the 
homestead, ho may only devise from his 
widow two-thirds of his realty.

4. Value leas than $1,500.
Realty, worth less than $1,600 and con

stituting, for all practical purposes, 
intestate's entire estate, should be sold by 
administrator to pay expenses of intes
tate's last sickness and his funeral 
charges and expenses of administration, 
and not, before such expenses are puid, 
be set off by court to intestate’s widow 
nnd to others entitled to it. Mutter of 
E state of Thorn, 24 U. 209, 67 P. 22.

As against lessor’s claim for rent, 
where proceedings to enforce alleged lien 
were not instituted until more than 30 
days after lessee's death (see 6 2 -3 -1 ) ,  
lessee’s widow end minor children were 
entitled to whole of lessee's estate, value 
of which was less than $1,600. In re 
Stone's Estate, 14 U. 206, 46 P . 1101.

5. Expenses of last illness, etc.
This section and 101 -4 -6  must be con

strued together, and funeral and adminis
tration expenses a re  prior to exemptions 
thereunder and under 104-37-13 , and 
must be paid before any distribution of 
estate hereunder. In re Petersen's  
E state, 60 U. 484, 256 P . 409.

Reasonable expenses of decedent's 
-last illness and funeral expenses, as 
well as administration expenses, are pre
ferred claims against estate, and when 
necessary, homesteud property is sub
ject to their payment. In re Mower's 
Estate, 93 U. 3D0, 73 P.2d 967.

6. Vendor's lien.
104-37-16 w as not intended to apply 

to the estate referred to in this section. 
In re Farm er's E state, 17 U . 80, 63 P. 
972.

7. Summary distribution.
An heir of an estate, after voluntarily 

paying the ordinary obligations of a
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let-eased person, cannot claim the 
imounts of such payments and thus rc- 
iiH'p the value of the property of the 
?xlnle so as to entitle such heir to a 
4umniury <1 intrihut ion of an estate under

the exemptions allowed by statute, in 
such munner prevention the probate 
court from assuming jurisdiction of the 
property of the estate. Columbia Trust 
Co. v. Anglum, 03 U. 35.1, 225 P. 1080.

CHAPTER 9

CLAIMS AND PAYMENT

102-9-1. Notice to Creditors— To Be 
Published.

102-9-2. Id. Time Limits for Pre
senting Claims.

102-9-3. Id. Proof of P u b lication - 
Decree.

102-9-4. Claims to De Presented 
Within Time Limits— E x
ceptions.

102-9-5. Contents of Claim— Vcrifica-

102-9-0. Allowance or Rejection of 
Claims.

102-9-7. Claims Allowed to Be Filed 
— Claim of Judge Against 
E state.

102-9-8. Interest on Claim When Es
tate  Insolvent.

102-9-9. Action on Rejected Claim— 
Limitation of Action.

102-9-10. Claim Barred by Limitation 
Cannot Be Allowed — 
Judge May Inquire Into 
Validity.

102-9-11. Presentation a Prerequisite 
to Suit— Enforcement of 
Liens Excepted.

102-9-12. Vacancy in Administration 
Extends Time— Statute of 
Limitations Does Not Run 
Against Allowed Claim.

102-9-11. Actions Pending a t  D e a th -  
Presentation Necessary.

102 9 -14 . Claims Allowed in P art.
102-9-10. Judgment Aguinst Personul 

Representatives— Effect.

102-9-10.

102-9-17 .

102-9-18 .

102-9-19. 

102 9-20.

102-9-22.

102-9-23.

102-9-26.

102-9- 28.

Judgments for or Against 
Decedent in Lifetime— E f
fect.

Reference of Doubtful 
Claims.

When Personal Representa
tive Is a  Claimant— Pre
sentment.

Statement of All Claims to 
Be Returned.

Payment of Interest-Bearing 
Claims.

Payment of Funeral E x 
penses, Expenses of L ast  
Illness and Family Allow
ance.

Order of Payment of Other 
Debts.

Payment of Debts Secured 
by Liens.

Payment When E state In
sufficient to Pay All 
Claims.

Order of Court for Payment 
of Debts and Discharge of 
Personal Representative.

Payment of Claims Con
tingent or Not Due.

After Decree Ordering Pay
ment of Allowed Claim, 
Creditor May Enforce 
Aguinst Personal Repre
sentative.

Rights of Creditors Whose 
Claims A rc Not Included 
in Decree.

102-9-1. Notice to Creditors— To Be Published.
Every executor and administrator must, immediately after his ap

pointment, cause to be published a notice to the creditors of the de
cedent ; such notice must be published not less than once a week for four 
successive weeks, but such publication shall not be necessary in cases 
where summary distribution of estates shall apply, as provided in sec
tion 1 0 2 -8 -2 ; provided, that where an estate exceeds $1,500 in amount 
the publication of such notice shall be necessary. (C. L. 17, § 7645.)

History.
This section was R. S. 1898, 8 3848, 

and the first five lines are identical 
therewith, but it  in absolutely identical 
with Comp. Laws 1007, §3848 .

Comparable provisions.
Cal. Probate Code, fi 700, Idaho Code, 

$ 1 5 -8 0 1 , Mont. Rev. Codes, 8 10170 (re . 
quiring publication of notice to credi
to rs ).
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Croas-references.
Form of notice, 102-14—4.

1. Words and phrases defined.
"Successive weeks” as used in this 

section means successive weeks commenc
ing with a Sunday nfter the first week 
commencing with u Sunday in which 
the first publication appeared. In re 
Phillips’ Estate, HO U. 368, 44 P.2d 600.

2. Presentation of claims.
In suit l>y legal representative on 

promissory note, which had been given 
in pnyment of corporation stock pur
chased by defendant, defended on ground 
that note had been obtained by fraud, 
wherein defendant interposed counter
claim for cash paid for stock, held that 
since no clnini Had ever been presented 
against estate, no action by way of 
counterclaim could be maintained. 
Rockhill v. Creer, 56 U. 119, 189 P. 668.

In suit by executors of deceased part
ner against legal representatives of 
surviving partners for partition of 
partnership mining property, wherein 
personnl representatives of surviving 
partners sought to counterclaim for 
money paid out by surviving partners 
for partnership debts and obligations, 
held representatives of surviving part
ners were not burred by laches from pre
senting claim in partition suit for 
failure to file claim against deceased 
purtner, where plaintiffs suffered no prej
udice l)v Inpsc nf time. Shurp v. Sharp, 
54 V . 262. 180 P. 680. 3

3. Order of court.
It does not require "an order of the 

court to permit notice to creditors to be 
published less often than the paper in 
which it is published during the pre
scribed period over which notice must be

Cublished.” In re Phillips' E state, 86 
i, 358, 360, 44 P.2d 690.

4. Notice.
"W here one of the world, such as a 

creditor, claims to be interested, but 
never hns had acluot notice of the pro
ceedings. and wants to attack the final

Cdgmont or any of the proceedings as 
ing void, his only method of direct a t

tack is through petition.” In re Phillips’ 
Estate. 86 U. 358, 364, 44 P.2d 699.

5. Notice to nonresident creditors.
Notice mailed to nonresident creditors 

who had listed their claims with railroad 
company’s receiver, which notice was 
slso published in newspaper once weekly 
for six consecutive weeks before sale by 
receiver of company’s property, held to 
constitute reasonable notice fo r service 
by publication. Chapman v. Schiller, 95 
U. 614, 83 P.2d 249, 120 A. L . R. 906. 
(Moffnt, J ., dissenting.)

6. Summary distribution.
See 102-9-4 .

Decisions from other jurisdictions.
—  California.

The holder of a claim against on 
estate cannot maintain an action thereon 
unless the claim is first presented, and 
he enn recover only upon the cause of 
action stated in the claim; nor can a 
complainant amend his complaint so as 
to set up another cause of action. Dug- 
and v. Magnus, 107 Cal. App. 243. 290 
P. 309.

While the claim presented is not re
quired to stale the facts with the pre
cision and detail necessary in a com
plaint, it should afford the representative 
sufficient information to enable him to 
act upon it advisedly. Dugand v. 
Magnus, 107 Cal. App. 243, 290 P. 309.

102-9-2. Id. Time Limits for Presenting Claims.
The time expressed in the notice, unless otherwise ordered by the 

court, must be four months after its first publication when the estate 
exceeds in value the sum of $10,000, and two months when it does not. 
In case an executor or administrator resigns, is removed or dies before 
the time for presentation of claims has expired, his successor must give 
notice for the unexpired time allowed for such presentation.

(C. L. 17, §7646.)

History.
This section wns 2 Comp. Laws 1888, 

§ 4121. In former sections "four montha” 
was "ten months,” and “two months” 
was “ four months.” In other respects 
the present section is very similar to R.

Comparable provisions.
Mont. Rev. Codes, § 10171 (time ex

pressed in notice must he ten months 
after first publication when estate ex
ceeds in value 310,000; four months, 
when it does not exceed such value).
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102-9-3. Id. Proof of Publication— Decree.
Within thirty days after the publication of the notice is completed a 

copy thereof, with the affidavit of due publication, must be hied, and the 
court must enter nn order or decree showing that due notice to creditors 
has been given. (C. L. 17, § 7647.)
Comparable provisions. Cross-references.

Cal. Probate Code, § 7 It 2 (includes Proof of publication, 102-14-11, 102- 
similar provision). 14-12.

Mont. Rev. Codes. § 10172 (copy of 
notice nnd allidiivil of publication must 
be filed).

102—9—I. Claims to Be Presented Within Time Limits— Exceptions.
Al) claims arising upon contract, whether the same are due, not due 

or contingent, must be presented within the time limited in the notice, 
and any claim not presented is barred forever; provided, that when it is 
made to appear by the affidavit of the claimant, to the satisfaction of 
the court or judge thereof, that the claimant had no notice as provided 
in this chapter by reason of being out of the state, it may be presented 
at any time before a decree of distribution is entered; provided fu rther, 
that nothing in this title contained shall be so construed as to prohibit 
the foreclosure of liens or mortgages as hereinafter provided.

(C. L. 17, §7648.)
History.

This suction down through the first 
proviso is almost identicul with 2 Comp. 
Laws 1888, §412-1. It is identical with 
Comp. Ijiwk 1808, §11851; Comp. Lsiws 
1H07, § 3851.

Comparable provisions.
Col. Probate Code. § 707 (similar, 

except us to second proviso herein).
[claim ('ode. § 15-004 (substantially 

identicul except as to second proviso 
herein).

Mont. Rev. Codes, § 10178 (includes 
similar provision, coupled with following 
concluding language: "except that no
balance of the debt secured by such mort
gage remaining unpaid after foreclosure 
shall hr u claim against the estate, un
less such debt was presented us required 
liy the provisions of this chapter” ).

1. Presentation of claims.
2. — necessity for.

Claims and demands arising out of 
contracts or transactions with the de
cedent must be presented as required by 
statute (Martin v. Snxton, 48 U. 488, 180 
P, 441, applying Comp. Lawn 1007, 
§ .1858, which is 1 0 2 -0 -1 1 ) ; mere knowl
edge on part of executor or adminis
trato r of existence of debt or claim 
against estate is not sufficient to dis
pense with nercssity of presentation. 
Clayton v. Dinwoodev. 33 U. 251, 93 P. 
723, 14 Ann. Cns. 926.

Where payment is not sought out of 
assets of estate, presentation of claim 
is not necessary. Hatch v. Hatch. 46 
U. 116, 131, 148 P. 1096. And see Mar
tin v. Saxton, 48 U . 488, 160 P. 441.

Judgment claims must be presented 
like others, and await acquisition of 
funds with which to pay them. Wasatch 
Livestock Loan Co. v. Nielson, 00 U, 
307, 321, 56 P.2d 613, rehearing denied 
90 U. 331, 61 P.2d 616.

Claim by plaintiff for delinquent taxes  
on property which he purchased under 
warranty deed from deceased vendor 
arose under contract, and hence was re
quired to he presented under this sec
tion. Clayton v. Dinwoodoy, 33 U. 261, 
03 P. 723, 14 Ann. Cas. 926.

In suit by legal representative on 
promissory note, which had been given in 

aymont of corporation stock purchased 
y defendant, defended on ground that 

note had been obtained bu fraud, wherein 
defendant interposed counterclaim for 
cash paid for stock, held that since no 
claim had ever been presented against 
estate, no action by way of counterclaim  
could be maintained. Rockhill v. Creer, 
66 U . 119, 180 P. 668.

Attorney employed by decedent on 
contingent fee basis to sue on insurance 
contract has lien on sums recovered in 
such action in hands of administrator; 
and provisions of Probate Code relating 
to unsecured presentment of unsecured



1 0 2 -9 -4 Title 102— Probate Code [704]

claims (102-9-1 , 102 !> 2, 102-9 7. 102- 
0-l>, 102-9-11, 102-9-IM  hiy inn ppli- 
cubic; and notwithstanding provisions of 
102-9-11, he may make claim without 
express waiver of recourse uguinst other 
property, where petition is conclusive 
that he looks only to fund subject to 
lien. In re Agee's Estate, 09 0 .  130, 
252 P . 891.

3. — what constitutes.
Commencement of suit and service

upon executors of verified complaint, 
within time in which claim could have 
been properly presented, operated as 
presentation of claim. Clayton v. Din- 
woodey. 33 U. 261, 93 P, 723, 14 Ann. 
Cas. 926. followed and approved in 
Brown v. Skeen, 89 U. 668, 676, 68 P.2d 
24.
4. — time for presentation.

Claims must be filed, after proper 
notice, within time limit of statute, or 
he forever barred. Jones v. S tate Tax 
Commission, 90 U. 373. 104 P.2d 210 
(Larson, J . ,  dissenting); Welsh. Driscoll 
& Buck v. Buck, 64 U. 579. 232 P . 911.

Where cloims were barred for failure 
to file on time, administratrix wus with
out power to pay them, and any money 
paid thereon would be considered to 
come from her personal funds, and could 
not be considered as deduction from in
heritance tax. Jones v. State Tax Com
mission, 99 U. 373, 104 P.2d 210. (L ar
son. J . .  dissenting.)

In suit by executors of deceased part
ner against legal representatives of 
surviving partners for partition of 
partnership mining property, wherein 
personal representatives of surviving 
partners sought to counterclaim for 
money paid out hy surviving partners 
for partnership debts and obligations, 
held representatives of surviving part
ners were not barred by laches from pre
senting claim in partition Buit for failure 
to file claim against deceased partner, 
where plaintiffs suffered no prejudice hv 
lapse of time. Sharp v. Snnrp, 64 U. 
262, 180 P . 680.
5. — claims presentable.

This section>ie limited to claims aris
ing upon contracts, and has no refer
ence to claims for damages arising from 
tortious acts, Van Wagoner v. Whit
more, 68 U. 418. 199 P . 670. Robison 
v. Robison, 69 U. 216. 203 P. 340.

In action by administrator to fore
close mortgage, wherein defendant 
counterclaimed, held defendant, in elect
ing to treat hia claims as sounding 
in tort for purpose of avoiding necessity 
of presenting them to administrator for 
allowance under this section, could not 
then in same action, when it wns to his 
advantage to waive tort, treat claims as

contracts and disregard former election 
in order to plead counterclaim under 
104-9-2. Robison v. Robison, 69 U. 216, 
203 P. 340.

This section applies only to claims 
against the decedent; it does not upply 
to obligations incurred by the adminis
trator, However, the estate is under 
obligation to pay money used to protect 
its property, such as mortgaged, not
withstanding the mortgage was executed 
hy administrator without the requisite 
authority. Wasatch Livestock Loan Co. 
v. Nielson. 90 U. 307, .327, 66 P.2d 613, 
rehearing denied 90 U. 331, 61 P,2d 616.

6. — contingent claims.
Claim arising from deceased's con

tract to ullow plaintiff to manage build
ing owned by deceased, and refusal by 
executors to allow such management, 
wns contingent claim within meaning of 
this section, so that where such claim 
wus not presented within time stated in 
notice as provided by this section, claim 
was barred notwithstanding that claim 
did not arise until executors refused to 
allow plaintiff to perform contract which 
wus uftor time for presentation hud 
passed. Hollornn-Judgc Trust Co. v. 
Heath, 70 l\ 124, 268 P. 342, 64 A. L. 
R. 368.

7. .Set-offs and counterclaims.
102 -9 -9 , requiring actions on claims,

rejected by administrator under this 
section, to be commenced within three 
months, not onlv prevents the clnimant 
from obtaining judgment in independent 
action, but prevents the presentation of 
that claim as an offset against a claim 
prosecuted by the estate. Robison v. 
Robison, 63 U. 68, 222 P. 696.

8. Summary distribution.
Although widow hnd claim against 

estate of deceased husband for voluntary 
payment of deceased’s obligations, 
funeral expense and expense of last 
illness, she could not claim amounts of 
such payments to reduce the vnluc of 
the property of the estate so ns to en
title her to summary distribution of the 
estate under the exemptions allowed by 
statute. Columbia Trust Co. v. Angtuin, 
63 U. 353, 226 P. 1089.

9. Foreclosure of liens.
Under a similar section in Comp. Laws 

1907 it was held that warehouseman, by 
presenting to executor claim against an 
estate for storage charges, without 
mentioning his lien, and after rejection 
of cluim, by suing thereon to recover 
amount of his charges, does not thereby 
make an election of remedies so as to 
har assertion of his warehouseman’s 
lien by way of counterclaim, in subse
quent action hy executor to recover prop
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erty. Howard v. J .  P. Paulson Co., 41 
U. 490, 127 P. 284.

10. Costs.
Where suit is commenced aguinat ad* 

ministrator without presentation of 
claim, if administrator, on investign- 
tion, finds claim to l>e just, and deter
mines thul it ought to be paid by estate, 
he may confess demand within time in 
which he is required to appear in action 
and plead to merits, and, if he does so, 
there should be no judgment for costs; 
but if issues are joined as to merits of 
claim and muteriol allcgotions with 
respect thereto are denied, and plain
tiff is put upon his proof to establish 
his claim, then costs should follow as 
thouirh suit hud been brought on rejected 
ciuim. Clavton v. Dinv>oodey, 33 U. 251, 
93 P. 72a, 14 Ann. Cns. 926.

Decisions from other jurisdictions.
—  Idaho.

When an application has been made 
by a creditor to present a claim against 
the estate of a decedent, after the expira
tion of the time limited in the notice for 
presentation of claims, supported by 
ulTidnvit containing statements which, if 
true, justify the issuance of an order 
that such claim may be presented at  
any time before decree of distribution 
is entered, an order should he made 
permitting its presentation; if, when 
presented, it is rejected, an action may 
lie commenced to establish the claim 
against the estate, and the executor or 
administrator may present any defense 
thereto he may have, including the 
statute of limitations contained in sec
tion 16-604 of the Idaho Code. Penn 
Mut. Life Ins. Co. v. lleauchamp, 67 
Idaho 6-10, 66 P.2d 1620.

A. L. li. notes.
Applicability of nonclaim statute to 

claims arising under contract execu
tory at time of death, 47 A. L. R.

liar of statute of nonclaim of decedent's 
domicile as affecting assertion of 
claim elsewhere, 72 A. L. R. 1030.

Claim of government as within provision 
of statute fixing time for presenting 
claims uguinst decedent's estate, 63 
A. L. R. 669.

Claims for taxes as within contempla
tion of statute requiring presenta
tion of claims against decedents’ 
estates. 109 A. L. R . 1370.

Effect of recovery of judgment on unfiled 
or abandoned claim after expiration 
of time allowed for filing claim 
against estate, 60 A. L . R. 736.

Filing claim against estate of decedent 
as affecting or precluding other 
remedies against estate, 120 A. L . R. 
1225.

Necessity of presenting ciuim against 
decedent's estate as affected by 
executor's or administrator's per
sonal duty or obligation to claimant, 
103 A. I„ R. 337.

Necessity of presenting claim against 
decedent’s estate for speciAc per
formance of contract to make will 
in favor of another or to will latter 
n specified sum or property, 113 
A. L. R. 1070.

Nonclaim statute as governing claim 
barred, subsequent to death of obli
gor, by general Btatute of lim ita
tions. 112 A. L. R. 289.

Presentment of claim or notice to one or 
more coadministrators, coexecutors, 
eoguardiuns or cotrustees as present
ment or notice to all, 116 A. L . R. 
390.

Prosecution of action or claim against 
estate by bcneAciary sb forfeiture 
of share in will by virtue of clause 
therein so providing, 30 A. L . R. 
1014.

Right of nonresident creditor of dece
dent's estate to Ale claim in ancil
lary administration, 106 A. L . R. 
893.

Superseded liability of stockholders as 
within statute of nonclaim, 87 A. 
L. R. 494.

102-9-5. Contents of Claim— Verification.
Kvery ciuim which is due, when presented to the executor or adminis

trator. must be supported by the affidavit of the claimant or someone in 
his behalf that the amount is justly due, that no payments have been 
made thereon which arc not credited, and that there are no offsets to the 
same, to the knowledge of the affiant. I f  the claim is not due when pre
sented, or is contingent, the particulars of such claim must be stated. 
When the affidavit is made by a person other than the claimant he must 
set forth in the affidavit the reason why it is not made by the claim
ant. The executor or administrator may also require satisfactory 
vouchers or proofs to be produced in support of the claim. I f  the claim 
is founded on a bond, bill, note or any other instrument, a copy of such
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instrument must accompany the claim, and the original instrument 
must be exhibited, if  demanded, unless it is lost or destroyed; in which 
case the claimant must accompany his claim by his affidavit, containing 
a copy or particular description of such instrument, and stating its loss 
or destruction. I f  the claim or any part thereof is secured by a mort
gage or other lien which has been recorded, it shall be sufficient to de
scribe the mortgage or lien and refer to the date, volume and page of 
its record. I f  in any case the claimant has left any original voucher in 
the hands of the executor or administrator, or suffered the same to be 
filed in court, he may withdraw the same when a copy thereof has been 
already, or is then, attached to his claim. A brief description of every 
claim filed must be entered by the clerk in the register, showing the 
name of the claimant, the amount and character of the claim, rate of 
interest and date of allowance. (C. L. 17, § 7649.)

History.
This section is practically identical 

with R. S. 1898, § 3862; Comp. Laws 
1907, §3852.

Comparable provisions.
Idaho Code, § 16-606, Mont. Rev. 

Codes, § 10174 (sim ilar, through words 
“in support of the claim " in line 10).

Iowa Code 1939, § 11967 (claims 
against estate must be clearly stated; if 
founded on written Instrument, the same 
or copy thereof must be attached; if on 
account, itemized copy must be attached, 
showing the b alance); § 11968 (state
ment must be aworn to and filed with 
clerk of district cou rt).

] . Verification of claim.
Evidence supported court’s finding 

that claim of corporation was properly 
verified. Welsh, Driscoll A  Buck v. 
Buck, 64 U. 579, 232 P . 911. 2

2. Instrument to accompany claim.
Claim for broker’s commission was 

properly allowed although application for 
loan embodying agreement to pay broker 
commission if loan was obtained was 
not attached to claim since such appli
cation was not an instrument upon 
which the claim was founded but at 
most was part of the evidence to prove 
the claim. Knowlton v. Thompson, 62 
U. 142, 218 P . 117.

Decisions from other jurisdictions.
— Federal.

I t  may be convenient that all debts 
to be paid out of the assets of a de
based man's estate shall be established 
in the court to which the law of the 
iomicile has confided the general ad
ministration of these assets; and the

courts of the United States will pay 
respect to this principle in the execution 
of the process enforcing their judgments 
out of those assets, so fur as the de
mands of justice require; but neither 
the principle of convenience nor the s ta t
utes of a state can deprive them of juris- 
diction to hear and determine a 
controversy between citizens of different 
states when such n controversy is dis
tinctly presented, because the judgment 
may affect the administration or dis
tribution in another forum of the assets 
of the decedent's estate, the court thus 
repeating its former language as stated 
in Hess v. Reynolds, 113 U. S. 73, 28 
L. Ed. 927, 5 S. Ct. 377. Clark v. Bever. 
139 U. S. 1)6. 36 L. Ed. 88. 11 S, Ct. 
468, aff’g 31 F . 679, affirming judgment

—  Iowa.
Holder of note secured by mortgage 

has election as to whether he will file 
claim ngainst estate of deceased maker 
or depend upon security of mortgage. 
Ganoc v. Swisher, 2211 Iowa 130. 294 N. 
W. 236.

Technical nicety of pleading is not re
quired in framing claims in probate, 
Shoberg v. Rock, 230 Iowa 832 , 298 N. 
W. 834.

Test often npplied to determine 
whether, for purpose of probate statute 
of limitations, amendment to  claim in 
probate is germane thereto, or slates 
new csusc of action, is whether same 
evidence would support both, or whether 
same measure of recovery is applicublc 
to both, or whether recovery under one 
would bar other. In re  Estate nf Hoe- 
nig, 230 Iowa 718, 298 N. W. 887.

102-9-6. Allowance or Rejection o f Claims.
When a claim, accompanied by the affidavit required in this chapter, 

is presented to the executor or administrator, he must indorse thereon
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his allowance or rejection, with the date thereof. I f  he allows the claim, 
it must be presented to the judge, who must indorse upon it his allow
ance or rejection. If the executor or administrator or the judge refuses 
or neglects to indorse such allowance or rejection for ten days after the 
claim has been presented to him, such refusal or neglect may, at the 
option of the claimant, be deemed equivalent to a rejection on the tenth 
day; and if the presentation is made by a notary, the certificate of such 
notary under seal shall be prima facie evidence of such presentation 
and the date thereof. I f  the claim is presented to the executor or ad
ministrator before the expiration of the time limited for the presenta
tion of claims, the same is presented in time, though acted upon by the 
executor or administrator and by the judge after the expiration of such 
time. I f  the claim is payable in a particular kind of money or currency, 
it shall, if allowed, be payable only in such money or currency.

(C. L. 17, §7650.)

Comparable provisions.
Cal. Probate Code, § 712, tduho Code, 

§ 15-007 (similar in purport).
Mont. Rev. Codes, § 10171! (substan

tially identical, except as to concluding 
sentence herein).

Decisions from other jurisdictions.
—  California.

Allowance of claims was prima facie 
evidence of their correctness, and cast 
upon respondent who contested the 
claims the liuriicn of showing that they 
were not proper claims. In re Roberts'

Estate, —  Cal. App.2d —, 120 P.2d 933.
An application for approval of a claim 

ia a  motion mude ex parte, and the ap
proval of a claim is an ex parte order. 
In re Roberts' Estate, —  Cul. App.2d —, 
120 P.2d 933.

A. I,. R. notes.
Right of executor or administrator to 

contest, or appeal from, court's rejection 
of claim against decedent's estate. 129 
A. I,. R. 922; who entitled to contest, or 
appeal from, allowance of claim against 
decedent's estate, 118 A. L. R. 743.

102-9-7. Claims Allowed to Be Filed—Claim of Judge Against Estate.
Every claim allowed by the executor or administrator and approved 

by the judge, or a copy thereof as hereinafter provided, must, within 
thirty days thereafter, be filed in the court, and be ranked among the 
acknowledged debts of the estate to be paid in due course of administra
tion. I f  the judge has a claim against an estate in process of settlement 
before him, the same must be allowed or rejected by another judge of 
the district court of the same or of an adjoining county, and a right of 
action shall lie as in the case of other creditors. (C. L. 17, § 7651.)

Comparable provisions. stantiully identical with first sentence
Idaho Code, § ].r>—i>08, Mont. Rev. herein).

Cedes, § 10177 (includes provision sub-

102-9-8. Interest on Claim When Estate Insolvent.
I f the estate is insolvent, no greater rate of interest shall be allowed 

upon any claim after the first publication of notice to creditors than 
is allowed on judgments obtained in the courts of this state.

(C. L. 17, §7652.)

History. 1. Interest on proceeds of sale.
This section is pructicnlly identical Where mortgagee of perishable per- 

with It. S. 1898, § 3865; Comp. Laws sonal property is allowed, by stipulation 
1907, § 3855. between the parties, to sell said property

and retain or "hold" proceeds therefrom 
Cross-references. to abide the event of a suit to determine

Interest on judgments, 4 4 -0 -4 . validity of mortgage, such money or
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proceeds remains in mortgagee's bunds Wusulch Livestock Loan Co. v. Nielson, 
without liuLility for interest, where 90 U. 307. 328, 60 P.2d 013, rehearing 
stipulation does not provide therefor, denied 90 U . 331, 339, 61 P.2d 616.

102-9-9. Acdon on Rejected Claim— Limitation of Action.
When a claim is rejected, cither by the executor or administrator or 

the judge, and notice of rejection has been filed with the clerk, the 
holder must bring suit in the proper court against the executor or 
administrator within three months after the filing of such notice, if 
the claim is then due, or within two months after it becomes due; other
wise the claim shall be forever barred. (C. L . 17, § 7653.)

History.
This section is identicul with R. S. 

1698, §38 6 6 ; Comp. Laws 1907, § 3866, 
except that part thereof with respect 
to notice of rejection.

Comparable provisions.
Cul. Probate Code, § 714 (includes 

similar provision).
Idaho Code, §15-60!) (similar).
Mont. Rev. Codes, § 10178. as amended 

by Luws of 1939 (includes provision 
of similar purport; and when claimant 
has been misled by false statements, the 
lime for bringing suit is extended for 
period of three months from and after 
discovery of falsity of the statements; 
but Buit must be commenced prior to 
approval of Anal account of executor or 
administrator).

C ross-references.
Limitation of action against repre

sentatives of deceased, 104-2-37, 104- 
2-38.

1. Action on rejected claim.
2. —  in general.

Provisions of this section nnd others 
relating to presentment of unsecured 
claims are jurisdictional and must be 
complied with or cluim is barred. In 
re Agee's Estate, 69 U. 130, 252 P . 891.

If action is commenced on the claim 
within the three-month period after its 
disallowance without prejudice to sue. 
the action is not burred. Welsh, Dris
coll & Buck v. Buck. G4 U. 679, 232 P. 
911. But this suction not only pre
vents a claimant front obtaining judg
ment in action instituted after three 
months from the dutc of the disallow
ance of the claim, whether that defense 
is interposed by plot or not, but also 
prevents the presentation of an offset 
against a claim prosecuted by the estate. 
Rohison v. Robison, 63 U. GH, 222 P. 
696.

Accordingly, in suit by lcgttl repre
sentative on promissory note, which nad 
been given in payment of corporation 
stock purchased by defendant, defended 
on ground that note had been obtained

by fraud, wherein defendant interposed 
counterclaim for cash paid for stock, 
held th at since no claim had been ever 
presented ugainst estate, no action by 
way of counterclaim could be main
tained. Rockhill v. Crecr, 66 U. 119, 
189 P . 668.

3. — actionable claims.
This section has been applied to veri

fied claim presented under 102-9—4 et 
scq. for storage and other charges in
curred by decedent. Howard v. J .  R. 
Paulson Co., 41 U. 490, 127 P. 284.

A contract to pay for care by daughter 
in deceased parents' illncsB may be im
plied from tne facts and circumstances 
m evidence. Shields v. Ekmon, 67 U. 
474, 248 P. 122.

4. — running of statute.
Limitation in this section begins to

run from the date of the rejection of 
the claim in part by the administrator. 
Robison v. Robison, 63 U. 68, 222 P. 
696.

5. —  defenses.
Where defendant died while action was 

pending and plaintiffs presented claim to 
administrator under 102 -9 -13 , which 
was rejected, after which plaintiffs 
caused administrator to be substituted 
for defendunt in original action, defense 
that claim wus barred because substi
tution did not take place within three 
months as required under this section 
was without merit, in view of 104-3-19, 
providing thut court may allow pending 
action to proceed against deceased's rep
resentative. Knowlton v. Thompson, 02 
U. 142, 218 P . 117.

In uction on rejected claim of daughter 
and husband for care of daughter's de
ceased parents, executors may waive pro
visions of 104-49-2 , subd. (3 ) by failing 
to object to testimony of claimants re
specting oral agreement with decedent! 
as to payment for care. Shields v. Ek- 
man, 67 U. 474, 248 P. 122,
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7. —  evidence.
Presumption that daughter's services 

In nnrents arc gratuitous, hold inappli
cable in notion on rejected cluim for 
services during deceased parents’ ill
nesses, whore daughter left own homo 
for purpose. Shields v. Ekman, 67 U. 
474, 246 P. 122.

6. — findings.
Evidence supported court’s finding 

that action was commenced on claim

within three months a fte r court had dis
allowed it without prejudice to sue, and 
hence, action on claim was not hsrred. 
Welsh. Driscoll & Buck v. Buck, <>4 U. 
571), 232 P. 911.

A. I.. H. notes.
Prosecution of action or claim against 

estate hy beneficiary as forfeiture of 
share in will hy virtue of clause therein 
so providing, 30 A. L. R. 1014.

102-4-10. Claim Barred by Limitation Cannot Be Allowed—Judge May 
Inquire Into Validity.

No claim must be allowed by the executor or administrator or the 
judge which is barred by the statute of limitations. When a claim is 
presented to the judge for his allowance, he may, in his discretion, ex
amine the claimant and others on 
touching the validity of the claim. 
History.

This section is practically identical 
with 2 Comp. Laws 16H8, $4120 . It  is 
absolutely identical with K. 3 . 1398, 
§ 3857; Comp. Laws 1907, § 3857.

Comparable provisions.
Cul. Probate Code, § 708 (substantially 

the same, and coupled with the following 
sentence: "N o claim which has been al
lowed is affected by the statute of limi
tations, pending the administration of 
the estate” ) .

Idaho Code, § 15-610 (substantially 
identical except as reading in port, 
" * * • which waa barred by the s tat
ute of limitations, a t the time of the 
death of the decedent. When a claim is 
presented to the probate judge • • • ” ).

Mont. Rev. Codes, §10179 (substan
tially identical).
Cross-references.

Statute of limitations, 104-2.

I. Claims barred by statute of limita
tions.

Under this section an executor or ad
ministrator cannot waive or abandon 
Btatuto of limitations, nor can court, in 
passing upon claim of a decedent, ap
prove one against which statute has run 
(Holloway v. Wetzel, 86 U. 387, 46 P.2d 
566, 98 A. L. R. 1006; Clayton v. Din- 
woodey, 33 U . 261, 93 P. 723, 14 Ann. 
Cas. 9 2 6 ) ; therefore, where evidence 
shows that claim is barred, it cannot he 
allowed although administrator docs not 
plead statute of limitations (Holloway

oath and hear any legal evidence 
(C. L . 17. §7654.)

v. Wetzel. 86 U. 387, 46 P.2d 666, 98 A. 
I.. R. 1000), for defense of statute of 
limitations is available although not 
pleaded, (lulbranson v. Thompson, 63 U. 
115, 222 P. 690.

In other words, administrator’s failure 
to plead bar of statu te of limitations 
docs not make claim allowable. Fuller
ton v. Bailey, 17 U. 86, 63 P. 1020. 
While it is duty of administrator to plead 
statute against allowance of claim 
barred by its provisions, failure to do so 
does not remove statutory bar, and de
fense is not waived. Hawkley v. 
Heaton, 64 U. 314, 180 P . 440.

Where there was no evidence in action 
on note against estate that deceased who, 
as sole heir of husband who was jointly 
and severally liable on note with de
ceased, made assignment for benefit of 
creditors, authorized assignee to make 
any payments on note, action thereon 
was barred by limitations. Holloway v. 
Wetzel, 86 U. 387, 46 P.2d 666, 98 A. L. 
R. lone.

A. L. R. notes.
Direction in will for payment of debts 

of testator, or for payment of specified 
debt, as affecting debts or debt barred 
by limitation, 199 A. L. R. 1440; effect 
of statement of claim against dece
dent's estate regarding debt apparently 
barred by the statute of limitations, 119 
A. L. R. 426; nonclaim statute as gov
erning claim barred, subsequent to death 
of obligor, by general statute of limita
tions. 112 A. L. R. 289.

102-4-11. Presentation a Prerequisite to Suit— Enforcement of Liens 
Excepted.

No holder of any claim against an estate shall maintain any action 
thereon unless the claim is first presented to the executor or administra-
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tor, except that an action may be brought without notice by any holder 
of a mortgage or lien to enforce the same against the property of the 
estate subject thereto, where all recourse against any other property 
of the estate is expressly waived in the complaint; but no attorneys’ fees 
shnll be recovered in such action unless such claim is so presented.

(C. L. 17. §7655.)
History.

This section is in most respects iden
tical with 2 Comp. Lows 1888. §41  -t0. 
It is practically and substantially iden
tical with Comp. Laws 1808, § 3868; 
Comp. Lows 1D07, § 3868.

Comparable provisions.
Idaho Code, §15 -611  (words "w ith

out notice” a rc  omitted; reads in part; 
"  • • • may be brought by any holder 
of a mortgage or lien • * * against 
the property of the estate subject thereto, 
whether homestead community or sepa
rate property of the deceased • • • 
attorneys’ fees are not mentioned).

Mont. Rev, Codes, § 10180 (substan
tially the same; words “without notice” 
not included, nor mention of attorneys’

1. Presentation as condition precedent
to action.

This section prohibits the bringing of 
any action on a claim unless it is first 
presented to the administrator as pro
vided by 102-D-4, except th at holder of 
mortgage or lien on the property may 
enforce the same when recourse against 
all other property of the estate is ex
pressly waived in the complaint. But 
the Probate Code affords general credi
tors of an insolvent estate ample pro
tection by allowing them to request ad
ministrator to sue to recover property 
claimed by another, upon complying with 
102-11-13. W asatch Livestock Loan Co. 
v. Nielson. 90 U. 307. 321, 56 P.2d 613, 
rehearing denied 90 U. 331. 61 P.2d 61(1.

Claims against decedent's estate must 
he presented in the probate court, and 
may not be established in a court of 
equity. Such court will dismiss claim 
without prejudice, and not pass thereon. 
Welsh, Driscoll & Buck v. Buck, 48 U. 
653, 161 P. 455. This case was again 
before the court in Welsh, Driscoll & 
Buck v. Buck, 64 U. 579, 232 P. 911.

Commencement of suit and service 
upon executors of verified complaint, 
within time in which claim coula have 
been properly presented, operated as 
presentation of claim. Clavtnn v. Din- 
woodev. 33 U. 251, 93 P. 723, 14 Ann. 
Cas. 926. 2

2. Claims contemplated by section.
The demandB and claims referred to in

this section are those arising out of con

tracts or transactions with the decedent, 
find not to claims or transactions hnd 
with the executor or administrator. 
for exumpie, a mortgage executed by 
executor on behalf of the estate, by 
order und authority of the court, in the 
course of administration. Murtin v. 
Saxton. 48 U. 488, 160 P. 441.

Clnim arising from deceased’s con
tract to allow plaintiff to manage build
ing owned by deceased end refusal by 
executors to allow such management was 
contingent claim within meaning of 102-
9-4, so that where such claim was not 
presented within time stated in notice 
as provided by such section, claim was 
barred notwithstanding th at clnim did 
not arise until executors refused to al
low plaintiff to perform contract which 
was after time for presentation bud

feased. Hallornn-Judge Trust Co. v. 
loath, 70 U. 124, 258 P. 342, 64 A. L. It. 

368.

3. Knforcement of liens.
4. — attorney’s lien.

Attorney employed by decedent on 
contingent fee basis to prosecute action 
against insurance compuny, and retained 
by administrator for same purpose after 
decedent's death, may enforce attorney's  
lien in proceeding aguinst administrator 
as such where he received sum recovered 
in aetion, and proceeding to enforce lien 
need not lie against administrator per
sonally, under such circumstances, not
withstanding usual rule to thut effect. 
In re Agee’s Estate, 69 U. 130. 252 P. 
891.

Notwithstanding provisions of this sec
tion, attorney's lien on recovery in 
action originally brought on behalf of 
decedent may be enforced against ad
ministrator in probate proceeding, pro
visions relating to presentment of ordi
nary unsecured claims being inapplicable 
and separate action being unnecessary 
where it would be brought in same court 
having jurisdiction of probate proceed
ing. And waiver of nil recourse against 
other property need not be expressly 
stated where petition to enforce attor
ney’s lien is conclusive thut he looks onlv 
to fund subject to lien. In re Agee's 
E state, 69 U. 130, 262 P . 891.

5. —  warehouseman's Hen.
Under this section lien claimants such 

as a warehouseman, who niAke no claim
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upon general assets of the estate, are 
excused from filing any claim against it, 
but may bring their action as in other 
cases to subject the particular property 
upon which the lien exists to sutisfuc- 
tion thereof, Howard v. J . I*. Pnulson 
Co., 41 U. 41)0, 494. 127 P. 284. applying 
Comn. Uiws 1007, §11868, which is prac
tically identical with present section.

6. — mortgages.
Under former statute, held thnt per

son claiming right of suhrogulion to 
mortgagee's rights under deceased’s 
mortgage was nut required to present 
subrogation claim to probate court, but 
had right to sue administrator on such 
claim without invoking aid of either 
probate court or administrator. Fuller
ton V. Hailey, 17 U. 85, 511 P. 1020.

7. Flection of remedies.
Warehouseman who presents a claim

for amount cluimed to he due for stor

age charges without saying anything 
about his lien thereon, and after claim 
was rejected brings an action upon said 
claim to recover amount thereof against 
estate without mentioning lien, which 
action was dismissed, does not make an 
election of remedies so as to bar asser
tion of his warehouseman's lien hy way 
of counterclaim in subsequent action of 
replevin by executor to recover the 
property. Howard v. J . P. Paulson Co., 
41 U. 41)0, 495. 127 P. 284, applying iden
tical section in Comp. Laws 1907, fol
lowed and approved in Welsh, Driscoll 
& buck v. Buck, 64 U. 679, 684, 222 P. 
911.

A. L. H. notes.
Necessity of presenting claim to execu

tor or administrator before bringing 
suit, 24 A. L. R. 262.

102-9-12. Vacancy in Adminitilration Extends Time— Statute of Limi
tations Does Not Run Against Allowed Claim.

The time during which there shall be a vacancy in the administration 
must not be included in any limitation herein prescribed. No claim 
against any estate which has been presented and allowed is affected by 
the statute of limitations, pending the proceedings for the settlement of 
the estate. (C. L. 17, §7656.)
Comparable provisions, stantially identical with first sentence

Cul. Probate Code, § 7 1 5 , Idaho Code, herein).
§ 16-612, Mont. Rev. Codes, § 10182 (sub-

102-9-13. Actions Pending at Death— Presentation Necessary.
I f  an action is pending against the decedent at the time of his death, 

the plaintiff must in like manner present his claim to the executor or 
administrator for allowance or rejection, authenticated as required in 
other cases; and no recovery shall be had in the action unless proof is
made of the presentation required.

Ilisl ory.
This section is identical with R. R. 

1898, § 2860; Comp. Laws 1907, §2660.

Comparnhle provisions.
Cnl. Probate Code, § 709. Idaho Code, 

§ 15—01.1, Mont. Rev. Codes, § 10182 (sub
stantially identical).

CroHM-referenccs.
Where purty dies u tter verdict or de

cision and before judgment, judgment is 
not a lien, 104-20-12; when action does 
not abnte by death, and substitution, 
104-2-38 ; 104-2-10. 1

1. Applicability of section.
This section is limited to claims aris

ing upon contracts, and has no reference

(C. L. 17, § 7667.)

to claims for damages arising from 
tortious acts. Van Wagoner v. Whit
more, 58 U. 418, 190 P . 670.

2. Substitution of parties.
Where defendant died while action was 

pending and plaintiffs presented claim 
to administrator under this section 
which was rejected. After which plain
tiffs caused administrator to be sub
stituted for defendant in original ac
tion, defense th at claim was barred be
cause substitution did not take place 
within three months required under 102- 
9 -0  was without merit in view of 104- 
2-10, providing that court may allow 
pending action to proceed against de- 
ccsscd's representative. Knowlton v. 
Thompson, 62 U. 142, 218 P . 117.
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102-9-14. Claims Allowed in Part.
Whenever any claim is presented to an executor or administrator or 

the judge, and he is willing to allow the same in part, he must state 
in his indorsement the amount he is willing to allow. I f  the creditor 
refuses to accept the amount allowed in satisfaction of his claim, he 
shall recover no costs in any action thereon brought against the execu
tor or administrator, unless he recovers a greater amount than that 
offered to be allowed. (C. L. 17, §7668.)
Comparable provisions.

Iilaho Code, § 15-614, Mont. Rev. Codes,
§10184 (substantially identical).

102-9-15. Judgment Against Personal Representatives— Effect.
A judgment rendered against an executor or administrator upon any 

claim for money against the estate of his testator or intestate only es
tablishes the claim in the same manner as if it had been allowed by the 
executor or administrator and the judge; and the judgment must be 
that the executor or administrator pay in due course of administration 
the amount ascertained to be due. A certified transcript of the originul 
docket of the judgment must be filed among the papers of the estate in 
court. No execution shall issue upon such judgment, nor shall it crcutc 
any lien upon the property of the estate, or give to the judgment credi
tor any priority of payment. (C. L. 17, §7659.)
History.

This section is practically identical 
with R. S. 1898, § 38<>2; Comp. Laws 
1907, § 30452.

Comparable provisions.
Cal. Probate Code, § 7:10 (substan

tially identical, except ns n-nding in 
part: “A judgment rendered • • •
against the estate of his testator or in
testate, when it becomes final, conclu
sively establishes the validity of the 
claim for the amount of the judgment; 
and the judgment must be th at • * * ”) .

Idaho Code, § 16-615, Mont. Rev. 
Codes, § 10186 (substantially identi
cal).

1. Manner of rendering Judgment.
A judgment against the defendant “as 

executor of the last will and testament
o f ...................... . deceased,” is a  judgment
against the executor in his official capac
ity only, and can be paid only as pro
vided bv this section. Newton v. Tracy 
Loan & Trust Co., 88 U. 647, 666, 40 P.2d 
204. 2

2. Personal judgment.
Judgment rendered uguinst adminis

trator on claim against estate, held im

properly entered against him personally. 
Clayton v. Dinwoodcv. 33 U. 251, 9 "  P. 
72-1. 14 Ann. Cas. 926. Court erred in 
entering personul judgment against ad
m inistratrix on claim against estate. 
Smith v. Hanson. :14 V . 171, 9(1 P. 1087, 
IK L. R. A. (N. S.) 620.

3. Establishment of preferences.
Action by creditor against adminis

trato r in which it sought to establish 
preference over other creditors, after 
administrator allowed claim but denied 
petition for preference, was dismissed, 
since creditor cannot have his claim to 
priority determined in separate proceed
ing but must establish same in probate 
proceeding. United States Fidelity & 
Guaranty Co. v. Bletcher, 64 U. 49, 228 
P. 188.

A. I.. K. notes.
Rank of creditor's claim against de

cedent’s estate or his rights in respect 
of property of estate as affected by re
duction of his claim to judgment against 
executor or administrator, or levy of a t
tachment or execution, 121 A. L. R. 056.

102-9-16. Judgments for or Against Decedent in Lifetime— Effect.
When any judgment has been rendered for or against the testator or 

intestate in his lifetime, no execution shall issue thereon after his death,
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except as provided in the code of civil procedure rotating to executions. 
Judgment against the decedent for the recovery of money must be pre
sented to the executor or administrator like any other claim. If execu
tion is actually levied upon any property of the decedent before his 
death, the same may be sold for the satisfaction thereof, and the officer 
making the sale must account to the executor or administrator for any 
surplus in his hands. A judgment creditor having a judgment which 
was rendered against the testator or intestate in his lifetime may re
deem any real estate of the decedent from any sale under foreclosure or
execution, in the same manner And 
ment debtor were still living. 
History.

This section is practically identical 
with 2 Comp- Lows 1888. §4 1 3 5 ; R. S. 
1898, § 3863; Comp. Laws 1907. §3863.

Comparable provision*.
Cal. Probate Code, § 732 (substantially 

identical us to judgment “ rendered 
against the teslatoT or intestate").

Idnho Code, §16 -416 , Mont. Rev. 
Codes, §10186  (substantially identical). 

Cross-references.
Execution after death of judgment 

debtor or creditor. 104-37-7 ; redemption. 
104-37 -30 ; judgment when party die* 
after verdict but before judgment, 104- 
30-13.

I. Injunction against Judgment.
This section makes no exception in a 

:asc where an injunction has been issued 
against judgment debtor. W eaver v. 
Pickard. 7 U. 296, 301, 26 P . 581, ap
plying 2 Comp. Laws 1888, § 4136. i.

i .  Effect of debtor's death.
A creditor, after his debtor's death, is 

precluded from securing a specific lien

with the same effect as if the judg- 
(C. L. 17, §7660.)

on the property of the estate by attach
ment, execution, or other legal process 
“unless it be in the course provided by 
the Probate Code” ; th at is, claims pre
sented and allowed have the same stand
ing whether they he founded upon a 
judgment or claims allowed and approved 
bv the administrator and the court. In 
either event the elainiunt must be con
tent to wait until the administrator of 
(he estate acquires funds with which to 
puv his claim. Wasatch Livestock Loan 
Co. v. Nielson, 90 U. 307. 322, 66 P.2d 
613, rehearing denied 90 U. 331, 61 P.2d 
616.

A. L. R. notes.
Decree of foreclosure which ascertains 

uinount of mortgage debt or other claim 
as judgment within statute relating to 
rank of claims against decedent's estate, 
67 A. L . R. 489 ; rank of foreign judg
ment, or judgment of sister state, ren
dered in lifetime of debtor, in settlement 
of debtor's estate after his death, 128 
A. L. R. 1400.

102-9-17. Reference of Doubtful Claims.
I f  the executor or administrator doubts the correctness of any claim 

presented to him, he may enter into an agreement, in writing, with 
the claimant to refer the matter in controversy to some disinterested 
person to be approved by the court. The report of the referee, if con
firmed, shall be as valid and effectual in nil respects as if the same had 
been rendered in a suit commenced by ordinary process.

(C. L. 17, §7661.)
Comparable provisions.

Cal. Probate Code, §718  (includes 
nrovisjnn similar to first sentence herein 
>ut qualified as follows: “ * * * The
:ourt may remove the referee, appoint 
m other in his place, set aside nr conlirm 
iis report, and adjudge costs, as  in 
actions against executors or adminis
trators, and the judgment of the court 
thereon shall be as  vulid and effectual, 
in all respects, as if the same had been 
rendered in any suit commenced by ordi

nary process; but the report of the ref
eree. if confirmed, merely establishes or 
rejects the claim, the same ns if it had 
been allowed or rejected by the executor 
nr administrator and ju dge").

Idaho Code, § 15-618, Mont. Rev. 
Codes. § 10188 (claim may be referred to 
disinterested person).

Cross-references.
Reference, 104-27; arbitration. 10-1-36.
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102-9-18. When Personal Representative Is a Claimant— Presentment.
I f the executor or administrator is a creditor of the decedent, his 

claim, duly authenticated by affidavit, must be presented for allowance 
or rejection to the court, and on its allowance by the court must be paid 
as other claims. If, however, the judge rejects the claim, action thereon 
may be had against the estate by the cluimant. and summons must be 
served upon the judge, who may appoint an attorney at the expense of 
the estate to defend the action. If the claimant recovers no judgment, 
he must pay all cost9, including defendant’s reasonable attorneys' fees 
to be fixed by the court. (C. L. 17, §7663.)
Comparable provisions.

Idaho Code, § 15—("*21. Mont. Rev.
Codes, 5 10101 (substantially identical).

102-9-19. Statement of All Claims to Re Returned.
The executor or administrator must return a statement of all cluims 

against the estate which have been presented to him, when required by 
the court. In all such statements he must designate the names of the 
creditors, the nature of each claim, when it became due or will become 
due, and whether it was allowed or rejected by him.

(C. L. 17. § 7664.)
Comparable provisions.

Idaho Code, § 16 -023 , Mont. Rev. 
Codes, § 10193 (sim ilar in purport).

102-9-20. Payment of Interest-Bearing Claims.
If there is any debt of the decedent bearing interest, whether pre

sented or not, the executor or administrator may. by order of the court, 
pay the amount then accumulated and unpaid, or any part thereof, at 
any time when there are sufficient funds properly applicable thereto, 
whether said claim is then due or not; and interest shall thereupon cense 
to accrue upon the amount so paid. (C. L. 17. § 7665.)
Comparable provisions. unless the creditor consent to accept the

Idaho Code, f 16-824 (substantially am ount.'').
Identical; coupled, however, with the Mont. Rev. Codes, £ 10194 (subslun- 
following concluding sentence: “This tiully identical),
icclion does not apply to existing debts

102-9-21. Payment of Funeral Expenses, Expenses of Last Illness 
and Family Allowance.

The executor or administrator, as soon as he has sufficient funds in 
his hands, must pay the funeral expenses and expenses of the Inst sick
ness and the allowance made to the family of the decedent. He may re
tain in his hands the necessary expenses of administration, but he is not 
obliged to pay any other debt or any legacy until the payment has been 
ordered by the court. (C. L. 17, § 7666.)
Hiatory.

Thin section is identical with R. S. 
1890, § 3 8 6 9 ; Comp. Laws 1907, §3869.

Comparable provisions.
Iowa Code 1939, §11960 (similar to 

Srst sentence herein).

Mont. Rev. Codes, § 10310 (substan
tially identical).

Onus-references.
Property subject to payment of debts, 

101 -1 -1 , 101-1-2 , 101-4-6 , 102 -12 -4 ; 
homestead exemption, 10 1 -4 -6 ; when
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devisees and legatees must contribute, 
101 -3 -3 , 101-3-4 , 1 0 1 -3 -8 ; executor may 
|>uy funeral expenses before qualifying, 
1 0 1 -3 -1 9 ; when legacies due, 101-3-14,
101 - 3 -1 6 ; summary distribution of small 
estates, 1 0 3 -8 -2 : county's claim against 
estate of old age pensioner, 111-12-12.

1. General construction of section.
This section and 101-4-0 , 102-8-1 and

102- 8 -2  must be construed together. In 
re Mower’s F.slute, 1)3 U. 390, 73 P.2d 
967.

2. Funeral expenses and expenaea of
last illness.

3. — in general.
Funeral expenses tuke precedence over 

all claims against an estate. Columbia 
T ru st Co. v. Anglum, 63 U. 363, 226 
P. 1089. Reasonable expenses of dece
dent's last illness and funeral expenses, 
us well as administration expenses, are 
preferred claims against estate, and 
when necessary, homestead property is 
subject to their payment. In re Mower'B 
E state, 93 U. 390, 73 P.2d 967.

4. — presentation and allowance. 
Under this section claims for funeral

expenses and expenses of last sickness 
of deceased person a rc  not required to 
be presented us other claims, \>ut may 
he paid by administrator without having 
boon presented and allowed. In re Han
sen's F.state, 65 U. 23, 184 P. 197. 5

5. — payment by widow and strangers. 
Widow voluntarily paying expenses of

sickness of deceased husband was en
titled to claim nguinst estate. Columbia 
T ru st Co. v. Anglum, 63 U. 353, 225 P. 
1089.

A former wife of decedent cannot be 
ordered by probate court to pay his fu
neral expenses and costs of administra

tion of estate from her undivided one- 
half interest in estate held by truat 
company. Rogers v. Nicola, 76 U. 290, 
295, 284 P . 992.

If funeral expenses are  paid by a third 
person, and not by persona) representa
tive, they become a legal charge against 
the estate, as law implies a promise to 
reimburse. And an heir may enter into 
a binding agreement to reimburse any
one who incurred funeral expenses in 
absence of heir. Dunn v. Wallingford, 
47 U. 491, 166 P. 347.

6. Unauthorised mortgage.
Under this section, even though an ad

ministrator of an insolvent estate may 
have been without authority to mortgage 
the estate's personal property without 
court order granting such authority, 
still the obligation of the estate to pay 
the money used to protect its property 
remains, notwithstanding the mortgage 
fails. Wasatch Livestock Loan Co. v. 
Nielson, 90 U. 307, 328, 66 P.2d 613, 
rehearing denied 90 U. 331, 61 P.2d 616.

7. Withholding payment of claims.
Statute of limitatione may not be in

voked to defeat right of administrator of 
estate to withhold portion of share of 
heir on aceount of indebtedness to es
tate. In re Reiser’s Estate, 67 U. 434, 
196 P . 317.

A. L. R. notes.
Claims for expenses of last sickness 

or for funeral expenses a s  within con
templation of statute requiring presenta
tion of claims against decedent’s estate, 
or limiting the time for the bringing of 
action thereon after rejection by per
sonal representative, 120 A . L. R. 276; 
when funeral expenses deemed ordered 
on personal credit rather than on credit 
of estate, 30 A. L. R. 444.

102-9-22. Order of Payment of Other Debts.
Other debts of the estate must be paid in the following order:
(1 ) The wages of each employee of the decedent for services ren

dered within sixty days next preceding his death, not exceeding $100.
(2 ) Debts having preference by the laws of the United States or of 

this state.
(3 ) All debts which are liens upon the real property occupied, se

lected or set apart as a homestead.
(d ) All other debts which were liens on the property of the decedent 

at the time of his deHth.
(5 ) All other demands against the estate. (C. L. 17, § 7667.)

History. Comparable provisions.
This section is practically identical Iowa Code 1939, $ 11970, aa amended 

with R. S. 1808, § 3870; Comp. Laws by Lawa of 1941 (stating order in which 
1907, § 3870. demands against estate a re  payable).
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Cross-refcrcnccM.
Voucher*, 102 -11-34 , 102-U -:J6 ; pay

ment of local creditors before transmis
sion of property to foreign representa- 
tive, 102-12-2 ;!; rights of personal rep
resentative upon death of limited 
pnrtner, 6 0 -2 -2 1 ; winding up partnership 
affairs, 6 0 -1 -3 4 ; rights of estate of de
mised partner when business is con
tinued, 6 0 -1 -3 0 ; wages us preferred 
debt, 4 9 -7 -1 ; order for recourse to prop
erly to pay debts, 101-3-3 ,

1. Purpose of section.
The very purpose of this section was 

to provide th at the real estate should be 
discharged of its charge by using the 
general assets of the estate so as to Bavc 
the real estate unencumbered for those 
who are entitled to it. But the widow’s 
right under 10 1 -4 -3  docs not depend 
upon sulllcieney of general assetB to pay 
mortgage debts. In re Reynolds’ Es
tate, 00 U. 416, 420, 02 P.2d 270.

2. Judgment claims.
Judgment claims must be presented 

in the same manner ns others, and wait 
until administrator of estate ocquires 
funds with which to pay his claim.

Wusutch Livestock Loan Co. v. Nielson, 
!>ll U. 307, 322, 66 P.2d 613, rehearing 
denied 90 V. 331, 61 P.2d 016.

3. Proceedings to establish preference.
Action by creditor against administra

tor in which it sought to estubliBh pref
erence over other creditors, after ad
ministrator allowed claim but denied 
petition for preference, was dismissed, 
since creditor cannot have his claim to 
priority determined in separate proceed
ing but must establish same in probate 
proceeding. United States Fidelity & 
Guaranty Co. v. Dlclchcr, 64 U. 4‘J, 228 
P. 188.

A . L. R. notes.
Claim in respect of superuddod lia

bility on corporate stock owned by de
cedent, rank or preference of, 92 A. I,. 
R. 1040; construction and application of 
statutory provisions as to classification 
or priority of claims against decedent's 
estate in respect of money or property 
received by decedent in trust or us n 
fiduciary, 126 A. L. R. 1487; priority in 
event of incompetent’s death of claims 
incurred during guardianship over other 
eluinia against estate, 113 A. I.. R. 402.

102-9-23. Payment of Debts Secured by Liens.
Debts secured by liens or encumbrances on the property occupied, se

lected or set apart as a homestead must be paid out of the funds of the 
estate; and such liens or encumbrances shall only be enforced for any 
deficiency remaining after such payment. The preference given in the 
preceding section to debts secured by liens on other property shall ex
tend only to the proceeds of the property affected by such liens, and to 
the extent thereof, and, if such proceeds are insufficient to pay the liens, 
the part remaining unsatisfied must be classed with other demands 
against the estate. (C. L. 17, § 7668.)
Cross-references. A. L. R. notes.

Homestead, distribution, 101-4-6  to Right of heir or devisee to have realty
101- 4 -8 . exonerated from lien thereon at expense

of personal estate, 120 A. L R. 677.

102- 9-24. Payment When Estate Insufficient to Pay All Claims.
If the estate is insufficient to pay all the debts of any one class, each 

creditor must be paid a dividend in proportion to his claim; and no 
creditor of any one class shall receive any payment until all those of the 
preceding class are fully paid. (C. L. 17, § 7669.)
A. L. R. notes. received excessive payments, 77 A. L.

Remedies of creditors of insolvent do- It. 981. 
cedent’s estate where other creditors have

102-9-25. Order of Court for Payment of Debts and Discharge of Per
sonal Representative.

Upon the settlement of the accounts of the executor or administrator 
the court must make an order for the payment of the debts as circum-
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stances of the estate require. If there arc not sufficient funds in the 
hands of the executor or administrator, the court must specify in the 
decree the sum to be paid to each creditor. I f  the whole property of the 
estate is exhausted by such payment or distribution, such account must 
be considered as a final account, and the executor or administrator is 
entitled to his discharge on producing and filing the necessary vouchers 
and proofs showing that such payments have been made and that he has 
fully complied with the decree of the court. (C. L. 17, §7670.)
llislury.

This section is practically identical 
with It. 8 . 1808, | 3873; Comp. Uwa 
11107. § 3873.

Comparable provisions,
Mont. Rev. Codes, § 10:111 (substan

tially identical).

t. Duties of adminiatrator.
Duties of administrator arc not fully 

performed until he Hbs not only ac
counted for, but also distributed, all of 
assets of estate which have cotnv into 
his possession ub administrator. In rc 
Brooks. 83 U. 60C, .10 P.2d 10G6.

162-9-26. Payment of Claims Contingent or Not Due.
If there is any claim not due, or any contingent or disputed claim 

against the estate, the amount thereof, or such part of the same ns the 
holder would be entitled to if the claim were due, established or absolute, 
must be paid into the court and there remain to be paid over to the 
party when he becomes entitled thereto, or i f  he fails to establish his 
claim, to be paid over or distributed as the circumstances of the case re
quire. If any creditor whose claim has been allowed, but is not yet due, 
appears and assents to a deduction therefrom of the legal interest for 
the time the claim has yet to run, he is entitled to be paid accordingly. 
The payments provided for in this section are not to be made when the 
estate is insolvent, unless a pro rata distribution is ordered.

(C. L. 17, §7671.)
HiNlury.

This section is practically identical 
with It. S. 181)8, §8874 ; Comp. I<aws 
11)1)7, § 8874.

Comparable provisions.
Mont. Kcv. Codes, § 10812 (substan

tially identical).

1. Words and phrases defined.
The term "contingent claim,’’ as used 

in this section, wos not intended to have 
uny application in case of dissolution 
of partnership by death of one of its 
members in winding up and settlement 
of its uffnirs. Sharp v. Shnrp, 54 U. 282, 
ISO P. 580. 2

2. Presentation of claim.
In suit by executors of deceased part

ner nguinsl legal representatives of sur
viving partners for partition of 
partnership mining property, wherein 
personal representatives of surviving 
partners sought to counterclaim for 
money paid out hy surviving partners for 
partnership debts and obligationa, held 
representatives of surviving pnrtncrs 
were not barred by laches from present

ing claim in partition suit for failure to 
file claim against deceased partner, 
where plainliirs suffered no prejudice by 
lapse of time. Sharp v. Sharp, 54 U, 
202, 180 P. 580.

•1. Contingent claims.
Contingent claims of surviving mem

bers of unsettled partnership business 
cannot be presented against estate of 
deceased partners without accounting. 
Sharp v. Sharp, 64 U. 262, 160 P . 680.

4. Liability a fte r complete administra-

After complete administration of de
cedent’s estate, final distribution of all 
property and extinguishment of estate, 
the estate could not be held liuble for 
assessment on nutionul bunk stock. For
rest v. Jack, 204 U. S. 168. 7!) L. Ed. 
821), 66 S. Ct. 370, 00 A. L. R. 1467, 
rev’g 71 F.2d 204.

Where estate o f  deceased stockholder 
in national hank had been distributed and 
cloned 11 years before assessment was 
mndc on stock which had been distrib
uted to widow, administrator was not 
required to retain or pay into court any
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Jroperty or money to cover possible 
uture liability in respect of stock and 

was not liable for devastavit, notwith
standing such stock still stood on books 
of bank in name of decedent. Forrest v. 
Jack , 204 U. S. 168, 79 L. Ed. 829, 66
S. Ct. 370, 96 A. L. R. 1467, rev'g 71 
F.2d 204.

A. L. It. notes.
Unliquidated claim for damages aris

ing out of tort as u contingent claim  
within statutes relating to presentation 
of claims against decedent's estate or 
Action to enforce same after rejection, 
126 A. L. R. 871.

102-9-27. After Decree Ordering Payment of Allowed Claim, Creditor 
May Enforce Against Personal Representative.

When a decree is made by the court for the payment of creditors, the 
executor or administrator is personally liable to each creditor for his 
allowed claim, or the dividend thereon, and execution may be issued on 
such decree as upon a judgment of the court in favor of each creditor, 
and the same proceedings may be had under such execution as in other 
cases. The executor or administrator is liable therefor on his bond to 
each creditor. (C. L. 17, § 7072.)
Comparable provisions.

Mont. Rev. Codes, § 10313 (substan
tially identical; term “order” used in 
lieu of ‘‘decree”).

102-9-28. Rights of Creditors Whose Claims Are Not Included in De
cree.

When the accounts of the administrator or executor have been settled 
and an order made for the payment of debts and distribution of the es
tate, no creditor whose claim was not included in the order for payment 
has any right to call upon the creditors who have been paid, or upon the 
heirs, devisees or legatees, to contribute to the payment of his claim; but 
if the executor or administrator has failed to give due notice to the 
creditors, any such creditor may recover on the bond of the executor or 
administrator. (C. L. 17, §7673.)
History.

This section is practically identical 
with R. S. 1698, § 3676; Comp. Laws 
1907, $3876.

Comparable provisions.
Mont. Rev. CodeB, | 10314 (includes 

substantially identical provision, and 
concluding as follows: “• * * such 
creditor may recover on the bond of the 
executor or administrator the amount 
of his claim or such p art thereof as he 
would have been entitled to, had it been 
allowed. This section shall not apply 
to any creditor whose claim was not aue 
ten months before the day of settle

ment. or whose claim whs contingent, 
and did not become absolute tun months 
before such day").

1. Effect of completion of adminia-

Real cslutc belonging to deceased 
stockholder, but which had been dis
tributed to his widow, was not liable to 
stock assessment made 11 years after 
estate had been closed and property had 
been deeded by widow to ncr children. 
Forrest v. Jnck, 294 U. S. 158. 79 L. 
Ed. 829, 55 S. Ct. 370, 9G A. L. R. 1457, 
rev’g 71 F.2d 2414.
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CHAPTER 10

SALES, MORTGAGES AND LEASES *

1-10-7. 

f—10—8.

Sales— When Allowed.
Id. Munt Be Reported to

and Confirmed by Court.
102-10-4. (Repealed.)

Sales— Report and Confir
mation.

Id. Misconduct of P er
sonal Representative —  
Liability.

Id. Failure to Make Re
turn— Penalty.

Id. Personal Representa
tive Cannot Be Purchaser 
or Interested.

Id. Of Perishable Prop
erty or Property Apt to 
Depreciate.

Id. Of Personal Property 
(lenerully —  When Al
lowed.

M. Of Stocks, Bonds, etc.
1<I. Manner of Sale of P er

sonal Property.
( Repealed.)
[S ales]— Petition for Or

der Confirming Sale of 
Real Estate.

to 102-10-20. (Repealed.)
[Sales]— Confirmation of

Private Sale.
[Id .] On Credit— Exchange 

of Property.

102-10-23.
102-10-24.

102-10-26.

102-10-27.
102-10-28.

102-10-29.

102-10-30.

102-10-32.

102-10-33.

102-10-34.

102-10-35.

102-10-30.

102-10-37.
102-10-38.

(Repealed.)
[Sales] —  Return —  No* 

tice and Hearing.
[Id .] Vacation and Resale 

for Better Price.
Id. Confirmation.
Id. Conveyance.
Id. Sale of Decedent's In

terest Under Contract to 
Purchaae.

Id. Purchaser to Give In
demnity Bond.

Id. Assignment to Pur
c h aser-R ig h ts  Acquired.

Id. Of Lands Subject to 
Mortgage— Disposition of 
Proceeds.

Id. Mortgagee May Be
come Purchaser.

Id. Fraudulent Sales—  
Liability.

Mortgages —  Petition —  
Notice and Hearing.

Louses —  Petition —  No
tice and Hearing.

Lease and Bond on Mining 
Property.

Id. Additional Bond.
Id. Conveyance —  Confir

mation.

* History of act. This chapter was Comp. Laws 187fi, § § 870 -914 ; R. S. 1898, 
Title 74, Ch. 10, p. 846; Comp. I*w s  1907, Title 89, Ch. 10, p. 1229.

102-10-1. Sales— When Allowed.
When a sale of property of the estate is necessary to pay the allow

ance to the family or the debts outstanding against the estate, or debts 
or expenses or charges of administration, or legacies, or when it appears 
that it is for the advantage, benefit and best interests of the estate and 
those interested therein that the real or personal estate or some part
thereof be sold, the executor or adi 
as personal property of the estate

History.
This section formerly specifically pro

vided that there must be an application 
and order of the court; in other respects 
the present section is identical with 
such earlier provisions. R. S. 1898, 
§3877 ; Comp. Laws 1907, § 3877.

Comparable provisions.
Iowa Code 1939, § 11933, as amended 

by Laws of 1941 (if  personal cffecta arc 
found inadequate to satisfy debts and 
charges, sufficient portion of real estate

nimstrator may sell any real as well 
as hereinafter provided.

(C. L. 17, §7677.)
may be ordered sold or mortgaged for 
that purpose; application therefor must 
be made in court granting administra
tion; the amendment pertains to security 
required to be given by executor or ad
ministrator before sale or mortgage can 
be executed).

Mont. Rev. Codes, §10210 (includes 
similar provision).

Cross-references.
Order of recourse to property for pay

ment of debts, 101 -3 -3 ; property lie-
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bio for debts, 101-1-1, 101-0-2. 101- 
4 -6, 102-0-21. 102-12-4; limitation of 
Notion to recover land sold. 104-2-17; 
wile of property of absent heirs, 102- 
12-27; Blue Sky I^iw not applicable, 
K2-1-G; sales exempted from Bulk Stiles 
law , :t:t-2-s.

Derisions from other lurisdictionN.
—  Federal.

“Charges,” us used in the Iowa stat
ute providing for the sale of a dece
dent’s real estate for the purpose of 
satisfying debts and charges, includes 
expenses of administration and ulso 
other expenditures properly made by 
the administrator though not strictly 
expenses of administration, such us 
funeral expenses. First Trust Co. of 
Omaha v. Allen, GO F.2d 812.

—  lo ss .
Real property of which u testator 

dies seized lull which is not devised nor 
mentioned in his will is subject to the 
payment of his debts. Ramsey v. Ram
sey. 192 lowu 1.1511, 18G N. W. G27.

Administrator has no duty to per
form or power to act with respect to 
real estutc unless anil until authorized 
by court of competent jurisdiction to 
sell it to pay debts. Richman v. Ady, 
211 Iowa 101. 232 N. \V. 813.

Upon death of decedent, his real es

tate vests in his heirs subject to right 
of administrator to subject the real es
tate to payment of debts, in accordance 
with procedure and method provided by 
statute. In re Estate of Jackson, 225 
Iowa 359. 280 N. W. GG3.

Authority of administrator over real 
estate must be derived through compli
ance with provisions of stutute appli
cable thereto. In re Estutc of Jackson, 
226 Iowa 359. 280 N. W. 6G3.

An executor in a will hus no interest 
in reslty devised thereby, but title vests 
in devisees, subject to necessities of ad
ministration. In re Estate of Sehwert- 
Icy, 228 Iowa 1209. 293 N. W. 446.

A. L. It. notea.
Duty of executor or administrator of 

insolvent estate to sell reul estate to 
pay debts, or duty of probate court to 
order such sale, ns ufTcctcd by mortgage 
or other encumbrances thereon. 11G A.
I.. R. 910; implied power of executor or 
lestiimenlury trustee to sell real prop
erly, 134 A. L. R. 37H; liuhilily to heirs, 
devisees, legatees, or distributees of ex 
ecutor or administrator or his bond in 
respect of invalid sale of property of 
the estate. 10G A. L. R. 429; rights and 
remedies in respect to snle and proceeds 
of land located in a state other than 
domicile, for payment of decedent’s 
debts, HI A. L . R. 665.

102-10-2. Id. Must Be Reported to and Confirmed by Court.
All sales must be reported under oath to. and confirmed by, the court 

before the title to the property sold passes, except as hereinafter other
wise provided. (C. L. 17, § 7678.)

History. Comparable provisions.
This was formerly part of section Idaho Code, § 16-702 (sim ilar).

4146. 2 Comp. Laws 1888. p. 498, and of 
R. S. 1898, § 3878; Comp. Laws 1907,
§ 3878.

102-10-3, 102-10-4. (Repealed by L. 39, ch. 113, § 1, eff. May 9.)

102-10-5. Sales— Report and Confirmation.
The executor or administrator may sell any property of the estate 

without order of the court, at either public or private sale and with or 
without notice as he may determine, but must moke return of such sales 
in all cases; and if directions are given in the will as to the mode of 
selling, or the particular property to be sold, such direction must be ob
served. In any case, no title passes unless the sale is confirmed by the 
court. (C. L. 17. § 76H1.)

iiiitiory.
As amended by L. 30, ch. 113, eff. 

May 9, making material changes in text.
This section is practically Identical 

with section 4181 of 2 Comp. Laws 1888. 
p. 610, and with R. S. 1898, § 3881 and 
Comp. Laws 1907, $3881 .

Cross-references.
Notice of sole, 102-14-6  et seq.

1. Sale under power In will.
Under this section, where a will gave 

executors power to sell either at public 
or private Bale, in their discretion, any
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portion of the estate for the purpose of 
elfoeluuling the intentions unii commands 
of the will, a sule without the statutory 
notice is invulitl, because this wus a 
power not coupled with an interest. In 
re Walker's Estute, <> U. :iii9, 29 P. 990.

A. 1,. It. notes.
Power of sale of rcul estule given to 

executor as impliedly conferring right 
to possession, 94 A. L . R. 1140; remedies

in event of executor’s or testamentary 
trustee's delay ill exercise of power to 
sell real estate conferred by will, 192 A.
1., R. 147:’.; light of administrator with 
will annexed, or trustee other thun per
son named in will ns such, to execute 
power of sule conferred by will, 1111 A.
1.. It. 168 ; right to exercise power of 
sale of real estate nftcr time limited by 
will. :ll A. L. R. 1:194.

102-10-6. Id. Misconduct of Personal Representative— Liability.
I f there is any neglect or misconduct in the proceedings of the execu

tor or administrator in relation to any sale by which any person inter
ested in the estate suffers damage, the party aggrieved may recover the 
same in an action upon the bond of the executor or administrator, or 
otherwise. (C. L. 17. § 7682.)
Comparable provisions.

Idaho Code, § 16-740 (identical). 
Mont. Rev. Codes, § 102411 (substan

tially identical).

102-10-7. Id. Failure Make Return—Penalty.
When a sale has been made by an executor or administrator of any 

property of the estate, real or personal, he must return to the court 
within thirty days thereafter an account of the sale verified by his 
affidavit. I f  he neglects to make such return, he may be punished by 
attachment, or his letters may be revoked, one day's notice having been 
first given him to appear and show cause why such attachment should 
not issue or such revocation should not be made. (0 . L. 17, § 7683.)
Comparable provisions. Cross-references.

Idaho Code, § 16-744, Mont. Rev. Revocation generally, 102-6.
Cudcn, § 10247 (substantially identical).

102-10-8. Id. Personal Representative Cannot Be Purchaser or In
terested.

No executor or administrator shall, directly or indirectly,.purchase 
any property of the estate he represents, nor be interested in any sale.

(C. L. 17, § 7684.)
History.

This section docs not differ materially 
from Comp. Laws 1876, § 914, and is 
almost identical with R. S. 1898, §9884 ; 
Comp. Laws 1907, § 9884.

Comparable provisions.
Idaho Code, § 15-745. Mont. Rev. 

Codes. § 10248 (substantially identical; 
word "must” is used in lieu of “ahull").

Cross-references.
Not to purchase claim against estute, 

102-11-22 ; not U> profit or sulTer loss on 
account of estute, 102-11-21.

1. Operation and effect of section.
Section merely declares applicability, 

in case of executors and administrators, 
of long established rule of equity that 
trustee's purchase from himself of t.u st  
property is void. Haight v. Pearson, II 
l\ 61, 99 P. 470.

Section does not invalidate executor'? 
purchase of heir's interest in decedent'? 
estate. Haight v. Pearson, 11 U. 61, 
99 P. 479, Administratrix muy pur- 
ehuse interest of an heir if transaction 
is fuir. Norton v. Fuller, 68 l\ 624, 251 
P. 29.

102-10-9. Id. Of Perishable Properly or Property Apt to Depreciate.
At any time after receiving letters the executor, administrator or spe

cial administrator may sell perishable and other personal property
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likely to depreciate in value, or which will occasion loss or expense by 
being kept. The executor, administrator or special administrator is 
responsible for the property, unless he shall make a sworn return, and 
on proper showing the court shall approve the sale.

(C. L. 17, § 7685.)

Comparable provisions.
Cal. Probate Code. §770 , Iduho Code, 

§ 16-703 (authorizing sale of perishable 
and other personal property, likely to 
depreciate in value or which will incur 
loaa or expense by being kept, at any 
time after receipt of letters; and also 
sale of so much other personal property 
as may be necessary to pay allowance 
made to family of decedent).

Mont. Kev. Codes. § 10200 (application 
mny be mode and order obtained to sell 
perishable and other property liable to 
depreciate in value, or wnich will incur 
Iobb or expense by being kept, and so 
much other personal property as may be 
necessary to pay allowance made to 
family of decedent).

102-10-10, Id. Of Personal Properly Generally— When Allowed.
If  claims against the estate have been allowed and a sale of property 

is necessary for their payment, or for the expenses of administration, 
or for the payment of legacies, or for the payment of any allowance 
made to the family of the decedent, the executor or administrator may 
sell all or so much of the persona! property as may be necessary so long 
as any personal property remains in his hands, and if it appears for 
the best interests of the estate, he may at any time after filing the inven
tory in like manner sell the whole or any part of the personal property 
belonging to the estate whether necessary to pay debts or not; such sales 
to take effect, however, only upon confirmation by the court, except as 
otherwise provided in this chapter. (C. L. 17, § 7685; Code Report.)

Comparable provisions.
Idaho Code. § 16-704 (authorising sale 

of personal property where necessary to 
pay claims allowed against estate, or for 
expenses of administration or for pay
ment of legacies); Mont. Rev. Codes, 
§ 10201 (application for order to sell 
personal property to make such pay
ments).

1. Order of confirmation.
Order, refusing to confirm sale of de

cedent's personal property, held final 
order for purposes of appeal. In re 
Auerbach's Estate, 23 U. 629, 65 P. 488.

102-10-11. Id. Of Stocks, Bonds, etc.
In the case of sales of stocks, bonds or other choses in action likely to 

fluctuate in value and that are regularly sold and purchased on any 
stock exchange sanctioned by the securities commission, or other like 
institution, when sold by the executor or administrator upon such stock 
exchange or other like institution no confirmation thereof by the court 
shall be necessary before title passes; but title to property thus sold 
shall pass upon and by virtue of such sale.

(C. L. 17, §7685 ; Code Report.)

Comparable provisions. ('rosa-referenres.
Cal. Probate Code, §771 * stocks. Clerk nmy order side of perishable

bonds, and other designated securities property, 102-2-1, subd. ( 7 ) ;  sanction 
may be sold, and title thereto passed, of stock exchanges, 82-1-29. 
without necessity for confirmation, upon 
obtaining court order).
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102-10-12. Id. Manner of Sale of Personal Property.
Personal property may be sold at public auction or at private sale in 

the discretion of the executor or administrator. Public snle9 of per
sonal property must be made at the 
public place, or at the last residence

Comparable provisions.
Cul. Probate Code, $ 772 (except os 

otherwise provided in the Code, personal 
property may be sold only after public 
notice; includes sentence substantially 
identical with second sentence herein, 
"but no sate shall be made of any per-

courthouse door or at some other 
of the decedent.

(C. L. 17, §7686.)
sonal property which is not present at 
the time of sale, unless the court shall 
otherwise order").

Idaho Code, § lb-707 (authorizing sale 
of personal property at public auction or 
private sale).

102-10-13. (Repealed by L. 39, ch. 113, § 1, eflf. May 9.)

102-10-14. [Sales]— Petition for Order Confirming Sale of Real E s
tate.

To obtain an order confirming the sale of real property the executor 
or administrator must present a verified petition to the court setting 
forth the amount of personal estate that has come to his hands, and how 
much thereof, if any, remains undisposed o f; the debts outstanding 
against the decedent, as far  as can be ascertained or estimated; the 
amount due upon the family allowance, or that will be due after the 
same has been in force for one year; the debts, expenses and charges of 
administration already accrued, and an estimate of what will or may ac
crue during the administration; a general description of all the real 
property of which the decedent died seized, or in which he had any 
interest, or in which the estate has acquired any interest, and the 
condition and value thereof; and, if said order confirming the sale of 
real estate is petitioned for on the ground that it is for the advantage, 
benefit and best interests of the estate and those interested therein that 
the sale be confirmed, the petition, in addition to the foregoing facts, 
must be set forth in what way an advantage or benefit would accrue to 
the estate and those interested therein by such sale. If the executor or 
administrator neglects to apply for an order confirming said sale where 
it is necessary, any person interested may make application therefor.

(C. L. 17, §7688.)
lory.
s amended by L. TO, ch. 1 ID, eff. 
,’ 9, making no material changes in

Cross-references.
Additional bond on making sale, 102- 

6 -it; sale of property of absent heir, 102- 
12-27.

Comparable provisions.
Itluho Code. $ 16—7 1B (requiring post

ing uml publication in newspaper of 
notice of suk- of real estate ut private 
sulc).

Mont. Rev. Codes, § 10220 (posting of 
notice nml publication in newspaper as 
to lands uml tenements ordered to be 
sold) ; g 10222 (notice to he posted and 
published in newspaper as to ordered 
sale of real estate at private sale).

t . Right to sell real estate.
I’ nder a former section there were two 

jurisdictional prerequisites to authorize 
a probute court to order the personal 
representatives to sell lands of dece
dents'. They were; (1 ) There must be 
debts or charges against the estate un
paid; and (2) that the personal property 
of decedent is insufficient to pay these 
debts and charges. Without this the 
court had no jurisdiction. Needham v.
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Suit Luke City, 7 11, 310, .122. 20 P. 920, to pay tho charges against the estate, 
applying Comp. Laws 1870, pp. 206-209. Cain’s Hairs v. Young, 1 U. 1101. rov'd on 
Probate court may or<lor sale of real es- another ground 99 0 .  S. 010, 26 L, Kd. 
tale only to pay debts, and then only 421. 
when the personal property is insuffieient

102-10-15 to 102-10-20. (Repealed by L. 39, ch. 113, § 1, elT. May 9.)

102-10-21. [Sales]— Confirmation of Private Sale.
No sale of real estate at private sale shall be confirmed by the court 

unless the sum offered is at least ninety per cent of the appraised value 
thereof, nor unless such real estate has been appraised within one year 
of the time of such sale. I f  it has not been so appraised, or if  the court 
is satisfied that the appraisement is too high or too low, appraisers must 
be appointed, and they must make an appraisement thereof as in the 
case of an original appraisement. This may be done at any time before 
the sale or the confirmation thereof. (C. L. 17, § 7695.)
Comparable provision*.

Cul. Probate Code, §784 , Idaho Code.
§ 16-719, Mont. Rev. Codes, § 1022.1 (sub
stantially identical).

102-10-22. [Id .] On Credit— Exchange of Property.
The executor or administrator must, when the sale is mmle upon 

credit, take the notes of the purchaser for the purchase money with a 
mortgage on the property to secure their payment, or enter into a 
written contract with the purchaser for the sale of the property reserv
ing title in the executor or administrator until the purchase money is 
paid and the contract performed. At least ten per cent of the purchase 
money shall be paid at the time of sale or the making of said contract. 
Whenever in the opinion of the executor or other person materially in
terested in the estate it would benefit the estate to exchange real or per
sonal property belonging to the estate for other real or personal 
property which in the opinion of the court la of equal value or to accept 
part cash or other personal property or real property in exchange for 
real or personal property belonging to the estate the executor or admin
istrator shall present a verified petition to the court setting forth the 
same facts and following the same procedure required by section 102— 
10-14 for obtaining an order confirming sale of real property and if such 
order for exchange is granted no confirmation thereof shall be required.

(C. L . 17, § 7696.)
MiMiory.

As amended by L. .19, ch. I l l ,  eft. 
May 0, making material changes in text 
and adding last sentence.

Comparable provisions.
C'nl. Probate Code, §787  (where sale 

is made on credit, executor or adminis
trator must take notes for unpaid por
tion of purchase money, with mortgage 
or deed of tru st on the property).

Idaho Code, § 16-720 (similar to first 
three lines herein, and concluding as 
follows: “ • • • to secure their pay
ment, with additional security if the 
court deems it necessary to secure the 
prompt payment of the amount so de
ferred and the interest thereon").

Mont. Rev. Codes, § 10224 (similar to 
first three lines herein, terminating "to  
secure the p aym ent").

102-10-23. (Repealed by L. 39, ch. 113, § 1, eff. May 9.)
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102-10-24. [Sales]—Return— Notice and Hearing.
The executor or administrator shall, within thirty days after making 

any sale of real estate, make a return of his proceedings to the court. 
A hearing upon the return of the proceedings may be asked for in the 
return or by petition subsequently, and thereupon the court or clerk 
must fix the day fur the hearing, notice of which must be given by publi
cation or posting, briefly indicating the land sold and the terms of sale.

(C. L. 17, § 7698.)
Comparable provisions. real estate, to niuke a return of his pro-

Idaho Code, § 15-721, Mont. Rev. ccedings to the court; hearing upon the 
Codes, § 10225 (requiring executor or ad- return may be usked fo r), 
ministrutor, after muking any sale of

102-10-25. [Id .] Vacation and Resale for Better Price.
if  the sale was unfair or the sum bid disproportionate to the value, or 

if it appears that a sum exceeding such bid by at least ten per cent, 
exclusive of the expenses of a new sale, may be obtained, the court may 
vacate the sale and direct another to be had. If an offer greater in 
amount than that named in the return is made to the court in writing 
by » responsible person, the court may accept such offer and confirm the 
sale to such person, or order a new sale. (C. L. 17, §7699.)
Ilixlory.

Aa amended by I,. 119, ch. Ill), e(T.
Muy 0. milking no material- changes in 
(ext.

102-1(^-26. Id. Confirmation.
I f  it appears to the court that the sale was legally made and fairly 

conducted, and that the sum bid is not disproportionate to the value of 
the property sold, und that a greater sum, as above specified, cannot be 
obtained, or if  the increased bid mentioned in the next preceding section 
is accepted by the court, the court must make an order confirming the 
sale, and directing conveyances to be executed. The sale from that 
time is confirmed and valid. If after the confirmation the purchaser 
neglects or refuses to comply with the terms of sale, the court may, on 
motion of the executor or administrator and after notice to the pur
chaser, order a resale of the property to be made. I f the amount real
ized on such resale does not cover the bid and the expenses of the 
previous sale, such purchaser is liable to the estate for the deficiency.

(C. L. 17, §7700.)
Comparable provisions. A. L. R. notes.

Idaho Code, jj 15-721), Mont. Rev. Lien of judgment against heir or dev- 
Codes, § 10227 (sim ilar). isee as attaching to land sold by exec

utor or administrator, G8 A . L. R, 1479.

102-10-27. Id. Conveyance.
A fter confirmation conveyances must be executed to the purchaser by 

the executor or administrator, conveying all the right, title, interest 
and estate of the decedent in the premises at the time of his death. If 
prior to the sale, by operation of law or otherwise, the estate has ac
quired any right, title or interest in the premises, other than or in
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addition to that of the decedent at the time of his death, such right, title 
or interest also passes by such conveyances. (C. L. 17, §7701.)

History.
ThiB section is practically identical 

with K. S. 1898, 1 3901 ; Comp. Lbwb 
1907, 1 1901.

Comparable provisions.
Idaho Code, & 16-724, Mont. Rev. 

Codes, 8 10228 (conveyances must there* 
upon be executed to purchaser, which 
must refer to court's orders authorizing 
and confirming the sale of the property 
of the estate).

Cross-references,
After-acquired property ns passing 

under deed generally, 7 8 -1 -0 ; under will,
101- 1 -1 7 1 recording of decree, notice,
102- 14-16.

1. W arranty.
At administrator's sale the rule of 

caveat emptor applies, and ordinurily 
at least, neither title, quulity, nor 
quantity of estate sold is warranted. 
Moyle v. Thomas, 46 U. 542, 651, 161 
P. 3C1.

102-10-28. Id. Sale of Decedent's Interest Under Contract to Pur
chase.

I f the decedent at the time of his death was possessed of a contract 
for the purchase of lands, his interest in such lands thereunder may be 
sold in the same manner as if he hud died seised of such lands, except 
as hereinafter provided. ( ( ’. L. 17, § 7702.)
Comparable provisions.

Idaho Code, § 15-714, Mont. Rev.
Codes, $ 10217 (sim ilar).

102-10-20. Id. Purchaser to Give Indemnity Bond.
The sale of such an interest must be made subject to all payments 

that may thereafter become due on such contracts, and the sale must 
not be confirmed by the court until the purchaser executes a bond in 
double the whole amount of payments thereafter to become due on 
such contracts, with sureties to be approved by the court, conditioned 
that the purchaser will make all payments for such land that become 
due after the date of the sale and will fully indemnify the executor or 
administrator and the persons entitled to the decedent’s interest in the 
land sold against all demands, costs, charges and expenses by reason of 
any covenant or agreement contained in such contract.

(C. L. 17, §770.7.)
Comparable provisions.

Idaho Code, |§ 16-716 and 16-736.
Mont. Rev. Codes, §§ 10238 and 10239 
(sim ilar).

102-10-30. Id. Assignment to Purchaser— Rights Acquired.
Upon the confirmation of the sale the executor or administrator must 

execute to the purchaser an assignment of the contract, which vests in 
the purchaser, his heirs and assigns all the right, title and interest of the 
estate, or of the persons entitled to the interest of the decedent in the 
lands sold at the time of the sale; and the purchaser has the same rights 
and remedies against the vendor of such land as the decedent would 
have if he were living. (C. L. 17, § 7704.)
Comparable provisions.

Idaho Code, § 16-737, Mont. Rev.
Codes, § 10240 (substantially identical).
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102-10-31. Id. Of Lands Subject to Mortgage— Disposition of Pro-

When any sale is made by an executor or administrator, pursuant to 
provisions of this chapter, of lands subject to any mortgage or other 
lien which a valid claim against the estate of the decedent and has 
been presented and allowed, the purchase money must be applied, after 
paying the necessary expenses of the sale, first to the payment and 
satisfaction of the mortgage or lien, and the residue, if any, in due 
course of administration. The application of the purchase money to 
the satisfaction of the mortgage or lien must be made without delay, and 
the land is subject to such mortgage or lien until the purchase money 
has been actually so applied. The purchase money, or so much thereof 
as may be sufficient to pay such mortgage or lien, with interest, and 
any lawful costs and charges thereon, may be paid into the court, to be 
received by the clerk thereof; whereupon the mortgage or lien upon the 
land is canceled, and the purchase money must be paid over by the clerk 
of the court without delay, in payment of the expenses of the sale and in 
satisfaction of the debt to secure which the mortgage or other lien was 
taken, and the surplus, if any, must be at once returned to the executor 
or administrator, unless for good cause shown, after notice to the exec
utor or administrator, the court otherwise directs. (C. L. 17, § 7705.)
Comparable provisions.

Iituho Code, § 15-738. Mont. Rev. 
Code*, ? 10241 (substantially identical, 
except that n sentence is inserted so as 
to be worded, in purt, "* • • and the 
land is subject to such mortgage or lien 
until the purchase money has been actu
ally so applied. No claim against any 
estate which has been presented and al
lowed is nITocled by the Btatute of limi

tations, pending the proceedings for the 
settlement of the estate. The purchase 
^noney, or so much thereof as may be 
sufficient to pay such m ortgage or lien 
* * words “must cease” are used 
in lieu of “is canceled" so as to be 
worded “• • • whereupon the mort
gage or lien upon the lund must cease

102-10-32. Id. Mortgagee May Become Purchaser.
At any sale, under order of the court, of lands upon which there is a 

mortgage or lien the holder thereof may become the purchaser, and his 
receipt for the amount due him from the proceeds of the sale is a pay
ment pro tanto. I f  the amount for which he purchases the property is 
insufficient to defray the expenses and discharge his mortgage or lien, 
he must pay to the court or the clerk thereof an amount sufficient to pay 
such expenses. (C. L. 17, § 7706.)
Comparable provisions.

Idaho Code, § 15-739. Mont. Rev.
Codes. § 10242 (substantially identical).

102-10-33. Id. Fraudulent Sales— Liability.
Any executor or administrator who fraudulently sells any real estate 

of a decedent contrary to or otherwise than under the provisions of 
this chapter is liable in double the value of the land sold, as liquidated 
damages, to be recovered in an action by the person having an estate of 
inheritance therein. (C. L . 17, §7707.)
Comparable provisions. Cross-references.

Cal. Probate Code, §792  (substan- Limitation of action to recover land 
tiallv identical). sold by executor, etc., 104-2-17 .

Idaho Code, § 15-741, Mont. Rev.
Codes, § 10244 (identical).
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102-10-11. Mortgages— Petition— Notice and Hearing.
Whenever in any estate now being administered, or that may here

after be administered, it shall appear to the court or judge to be for the 
advantage of the estutc to raise money by a mortgage of the property 
or any part thereof, the court, as often as occasion therefor shall arise 
in the administration of any estate, m a»on petition, notice and hearing, 
authorize, empower and direct the executor or administrator to mort
gage the same or Any part thereof upon such terms and for such length 
of time as to the court may seem necessary or beneficial. The petition 
shall be verified, and shall state the purpose sought to be accomplished 
by the mortgage, the amount to be raised, a general description of the 
property proposed to be mortgaged, and such other facts as are re
quired in a petition for the sale of real property. Upon filing such 
petition the court or clerk must set the same for hearing, and give 
notice thereof by publication or by posting and by mailing notice to the 
heirs. The order to mortgage shall describe the property, and shall 
prescribe the amount of the mortgage, the maximum rate of interest to 
be paid, the maximum period of time for which the same may be given, 
and such other terms and conditions as the court may deem Advisable.

(C. L. 17, §7708.)
HiMKiry.

This section whs R. S. 1808, §00 0 8 ; 
Comp. Lows 1007, § 8008, nml is more or 
less identical therewith. The present 
section differs in th at it makes no pro
vision for leasing as whs formerly the 
case.

Comparable provisions.
Idaho Code, § 16-901 (probate court 

may authorize executor or administrator, 
or guardian of minor or incompetent per
son to mortgage reul or personal prop
erty, and to execute notes to be secured 
by mortgage, or to lease real estate or 
personal property).

Iowa Code 1939, § 11940 (where court 
is satisfied th at it is for best interest of 
estate that real estate be "withheld," 
it may order executor or administrator 
to borrow money thereon and execute 
notes secured by mortgage on any real 
estate belonging to estate and not ex
empt as homestead, to secure payment 
thereof, and with the proceeds pay debts 
shown in sLutement set out in applica
tion. nnd to report his action to the

Mont. Rev. Codes, 8 10249 as amended 
by Laws of 1941 (when, in udministrn- 
tion of estate, or in guardianship pro
ceeding, it appears to court to be advan
tageous to estate to raise money on notes 
to be secured by mortgage, or to make 
leases, or to sell or give option to pur
chase mining claims, court may, on peti
tion and notice and hearing, authorize 
executor or adm inistrator or guardiun 
to mortgage such real property, to exe
cute notes secured by mortgage, to give

louses, or enter into agreements to sell 
or give option to purchase such real 
property).

1. Order of court.
Even though mortgage fails bccuuse 

executed without an order of court, still 
the obligation of the estate to pay the 
money used to protect its property re
mains, as in the case of mortgage of 
sheep. Wasatch Livestock Loan Co. v. 
Nielson. 90 U . 307, 328, 60 P.2d 613. 
rehearing denied 90 U. 331, 61 P.2d 616.

Decisions front other Jurisdictions.
—  Idaho.

The probate court, by statute, is given 
exclusive jurisdiction over the mortgag
ing of real property belonging to on es
tate , subject only to the limitations of 
the law therein set forth. Walker Rank 
& Trust Co. v, Steely, 64 Idaho 591, 34 
P.2d 66.

A decree authorizing the mortgaging 
of the land of a decedent for the pay
ment of debts, made with jurisdiction of 
the persons involved and the subject 
m atter, iB res adjudicata of the liability 
of the land to mortgage for the debts 
concerned, and thut the title of the heirs 
is subject to the mortgage. Reinsurance 
Life Co. of America v. Houser, 20B Iowa 
1226, 227 N. W. 116.

Administrator of estate under law is 
bound to administer estate in accordance 
with provisions of will and it is his duty 
to obtain as much as possible for estate
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out of mortgaged property. Baurer v. 
Myers. 224 Iowa 864, 278 N. W. 302.

Claims in reference to an accounting 
Ix'lwcen executor, who was life tenant, 
:incl the remaindermen were not proper 
claims for determination on application 
uf executor for nuthority to mortgage 
real estate to secure funds with which 
to pay claims against estate, where it 
hud been previously adjudicated that 
claims in reference to such accounting 
were not proper claims for determina
tion in involved proceedings. In re Es-

stnte of Christensen, 227 Iowa 1026. 2!>0
X. W. 34, upon prior appeal, 226 Iowa 
1266, 282 N. W. 721.

A. L  R. notes.
Construction und application of pro

vision of will expressly giving executor 
or trustee power to mortgage realty, 116 
A. L. H. 1417; right of executor or ad
ministrator personally to purchase mort
gage or other lien on real property of 
decedent and enforce same, 117 A. L . H. 
1371.

102-10-35. Leases— Petition—Notice and Hearing.
Whenever in uny estate now being administered, or that may here

after be administered, it shall appear to the court or judge to be for the 
best interests of the estate to lease the real property or any part thereof, 
the court, as often as occasion therefor shall arise in the administra
tion of any estate, may, on petition, notice and hearing, authorize, em
power and direct the executor or administrator to lease the real prop
erty or any part thereof upon such terms and for such length o f time as 
to the court may seem for the best interests of the estate. The petition 
shall be verified, and shall set forth the facts showing the lease to be fur 
the best interests of the estate, and a description of the property and the 
terms of the proposed lease. Upon the filing of such petition the court 
or clerk must set the same for hearing, and give notice thereof by pub
lication or by posting and by mailing notice to the heirs.

(C. L. 17, §7709.)
History.

Sro supra, 102-10-34. 1

1. Manner of teasing premises.
Under this section in leasing premises, 

the executor nets and is required to act 
under order of the court who directs,

ns under this section the court is re
quired to direct, the terms and length of 
time of the lease. The personal opinions 
of the executor are unavailing, in so far 
us they run counter to opinion of court. 
Hevwood v. Ogden Motor C ar Co., 78 U. 
664, 679, 6 P.2d 171.

102-10-36. Lease and Bond on Mining Property.
When nil or any portion of the estate of any person deceased, or of 

any ward under guardianship, consists of mining claims, coal lands or 
other mining property, whether patented or unpntented, or of interests 
in mining claims, coal lands or other mining property, the administra
tor or executor of such deceased person, or the guardian of the property 
of the ward, muy petition the court having jurisdiction of the estate 
for leave to lease such mining claims, coal lands or other mining prop
erty. or such interests in mining claims, coal lands or other mining 
property belonging to the estate of the decedent or to the ward, with an 
option to the lessee to purchase the same; and if upon the heuring it ap
pears to the court that it is for the best interests of the estate or of the 
ward, the court may make an order authorizing the administrator, exec
utor or guardian to lease all or any portion of such mining claims, coal 
lands or other mining property, or all or any portion of the interests 
therein belonging to the estate or to the ward, as he shall designate in 
the order, and to give an option to the lessee to purchase the same within 
a specified time at a stipulated price; and when such order has been
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made, the executor, administrator or guardian may lease the property, 
or the interests in the property specified in said order, and give the les
see an option to purchase the same, within the time, at the price and on 
the terms specified in the order. (C. L. 17. § 7710.)

102-10-37. Id. Additional Bond.
Upon making such order the court may require the administrator, 

executor or guardian to give a bond and before the sale is confirmed 
may require an additional bond as in the case of other sales by an ad
ministrator, executor or guardian. (C. L. 17, §7711.)

102-10-38. Id. Conveyance—Confirmation.
If the lessee complies with the terms of the lease and accepts the op

tion and tenders the stipulated price, he shall be entitled to a deed for 
the mining claims, coal lands or other mining property, or the aforesaid 
interests therein, upon which the option was given, but no title shall 
pass under such option until its acceptance and the deed executed pur
suant thereto have been reported to and approved by the court.

(C. L. 17, §7712.)

CHAPTER 11

POWERS AND DUTIES OF EXECUTORS AND 
ADMINISTRATORS

102-11-1. When There Are Several 
Named or Appointed.

102-11-2. Authority of Administra
tors with Will Annexed.

102-11-3. Right to Possession of 
Property —  Actions to 
Recover.

102-11-4. Possession of Representa
tive Possession of Heirs 
and Devisees.

102-11-6. Actions by or Against Rep
resentatives for Recovery 
of Property.

102-11-6. Actions for Waste, Tres
pass, Conversion.

102-11-7. Id.
102-11-6. Continuing Decedent’s Busi-

102-11-9. Partnership Interest of De
cedent— Rights of Sur
viving Partner.

102-11-10. Right to Sue on Bond of 
Form er Representative.

102-11-11. Representative Failing to 
Qualify Not Necessary 
Party.

102-11-12. Compromising with Debt-

102-11-13. Fraudulent Conveyances by 
Decedent— Setting Aside.

102-11-14.

102-11-16.

102-11-16.

102-11-17.

102-11-18.

102-11-19.
102- 11- 20.

102- 11-21.

102- 11- 22.

102-11-23.

102-11-24.

102-11-25.
102-11-26 .

Id. Creditors Must Con
tribute to Costs and E x
penses.

Id. E state Recovered Used 
to Pay Debts.

Investment of Estate  
Funds —  Petition —  No
tice.

Embezzlement of Dece
dent's Property —  Lia
bility.

Id. Citation to Person
Suspected— Order to Re
turn.

Id. Contempt— Penalty.
Representative Charged 

with Whole of Estate.
Id. Not to Profit or Suffer 

Loss on Account of.
Id. May Not Purchase

Claim Against Estate.
Id. Not Accountable for

Uncollectible Debts.
Expenses —  Compensation 

Provided by Terms of 
Will.

Commissions,
Specific Performance of 

Decedent's Contracts.
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102-11-27.

102-11-28.
102- 11- 20 .

102-I1-3U. 

102-11-31. 

102-1 l-:i2.

10. Petition— Notice and
Hearing.

Id. Decree.
Id. Denied When Right

Doubtful —  Action — 
Lim itation o f Action.

Id. Right Survives in Case 
o f Claim ant's Death.

Id. Decree Muy lie on
Conditions.

Accounts— To Re Ren*

102-11-33 . Id. Notice and Hearing. 
102-11-34 . Id. Vouchers Required. 
102-11-36 . Settlem ent W ithout Vouch*

102-11-36 . Id. F inal Account with 
Petition for Distribution 
— Notice.

102-11-37 . Id. C ollu siv eness of S e t
tlement.

102-11-38. Id. Reference— Compensa
tion to Referee.

History of act. This chapter was formerly Comp. Laws 1876, §§9 1 6 -9 1 7 ; 2 
Comp. Laws 1888, §§4197-4207 ; R. S . 1898, Title 74, Ch. 11, p. 861; Comp. Laws 
1907, Title 89, Ch. 11, p. 1236.

102-11-1. When There Are Several Named or Appointed.
When all the executors named are not appointed by the court, those 

appointed have the same authority to perform all acta and discharge 
the trust required by the will as effectually for every purpose as if  all 
were appointed and were acting together; where there are two execu
tors or administrators, the act of one alone shall be effectual, if  the other 
is absent from the state or laboring under any legal disability from 
serving, or if he has given his coexecutor or coadministrator authority 
in writing to act for both; and where there are more than two executors 
or administrators the act of a majority is valid. (C. L. 17, § 7716.)

History.
This auction whs derived from Cali

fornia Code of Civil Procedure, § 4030, 
which is now section 670 of the Probate 
Code. It is practically identical with 2 
Comp. Laws 1888, p. 467, §4030  and 
with R. S . 1898, §3910  and Comp. Laws 
1907, §3910.

Cross-references.
Words giving joint authority construed 

as giving authority to majority, 88 -2 -10 ; 
where executor named is nonresident or 
minor, 102-3-19.

Under this section, where one execu
to r without authority from his coexecu

tors, who were not under a disability and 
not absent from the state, made a lease 
in writing for more than one year, the 
lease was invalid. Utah Loan & Trust 
Co. v. Garbutt. 6  U. 342, 23 P. 768.

2. Executor de eon tort.
Executor de son tort is subject to  all 

of the liahilities but has none of the 
privileges o f a  rightful executor. F irst 
Nat. Bank o f Hailey, Idaho v. Lewis, 12 
U. 84, 99, 41 P. 712.

3. E xtraterritorial powers.
Executor or administrator cannot act

extralerritorially with binding effect on 
estate. F irs t Nat. Bank of Hailey, 
Idaho v. Lewis, 12 U. 84, 41 P. 712.

102-11-2. Authority of Administrators with Will Annexed.
Administrators with the will annexed have the same authority over 

the estates as executors named in the will would have, and their acts are 
us effectual for all purposes. (C. L. 17, § 7717.)

Hiittory.
This section is practically identical 

with R. S. 1898, §3911 ; Comp. Laws 
1907, §3911.

Cross-references,
Letters o f administration with will an

nexed, 102-3-18.

A. L. R. notes.
Duty and liability of executor for ad

m inistrator with will annexed) in re
spect of persona) property specifically 
bequeathed, and not needed for payment 
of debts, 127 A. L . R.1071.
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102-11-3. Right to Possession of Property— Actions to Recover.
The executor or administrator is entitled to, and must take possession 

of, all the real and personal estate of the decedent, and shall receive 
the rents and profits of the real estate until the estate is settled or de
livered over by order of the court to the heirs or devisees; and must keep 
in good tenantable repair all houses, buildings und fixtures thereon 
which are under his control, and collect all debts due to the decedent and 
to the estate. The heirs or devisees may alone, or jointly with the execu
tor or administrator, maintain an action for the possession of the real 
estate or for the purpose of quieting title to the same, against any one 
except the executor or administrator; but this section shall not be so 
construed as to require them so to do. (C. L. 17, §7718.)

History.
This section is substantially identical 

with R. S. 1868, § 3612; Comp. Laws 
1607. g3912.

Cross-references.
Actions to quiet title. 10-1-57; recovery 

of money found on dead bodies, 10-21-10; 
death of county treasurer, 10-21-18.

1. Scope and operation of section.
This section makes it the duty of the

administrator to tnke possession of all 
the personal property of the estate and 
collect all debts due the decedent. 
Wasatch Livestock Loan Co. v. Nielson. 
00 U. 207. 221, 50 P.2d 012. reheuring 
denied !!0 U. 221, 01 P.2d 010.

2. T itle and possession o f personal
representative.

Since im mediately a fter  appointment 
the legal, th a t is, the constructive pos
session of real estate passes to adminis
trator for benefit of those who are ulti
mately entitled to the estate , adminis
trator is bound to lake notice of anyone 
in actual possession of property, which 
possession was open and notorious. 
Mansfield v. Neff, 43 U. 258, 272, 124 
P. 1160.

The adm inistrator's right to posses
sion was also recognized hy Comp. l«w s 
1876, Comp. Laws 1876, § 615, p. 210; 
Jenkins v. Jensen, 24 U. 10K, 122, 66 
1*. 773. 1)1 Am. S t. Rep. 782.

3. Duties of personal representatives
in general.

"Ordinarily, it is the duty o f every 
administrator to  ascertain  und to de
fend the properly and rights o f the es 
ta te as against unv adverse cluim anl." 
In re P ieo fs  E state. 53 U. 165. 200, 178 
P. 75. 4

4. Duty of special administrator. 
Where, a fter  wife o f deceased was ap

pointed special adm inistratrix, her peti
tion fo r  gcnerul le tters of administra
tion waB denied and bank appointed

general administrator, which denial was 
reversed on appeal and w ife was ap
pointed adm inistratrix, it wan her duty 
to turn over property to bank notwith
standing appeal was pending, so th at 
Imnk was entitled to expenses incurred 
in attem pting to gain possession of prop
erty  while it was general administrator, 
including reasonable attorney's fee, anil 
such expenses were proper charges 
against estate which were not made lien 
on estate property but were directed to 
be paid when there were sufficient funds 
in estate. In re Pingree’s Estate. 82 U. 
427, 25 P.2d 1)37. 60 A. L. R. 06.

5. Collection of debts due estate. 
Under th is section un administrator

inuy demand of corporation stock to 
which intestate was entitled, or bring 
action for damages for its failure to 
issue stock. Corny v. Perry Irrigation 
Co., 50 l ' .  70, 166 P. 672, applving Comp. 
Ijiw s  1607. 5 21112.

6. Revival of pending actions. 
Adm inistrator lacked authority to

seek revival o f federal bankruptcy pro
ceedings pending at tim e of deceased's 
death and abated thereby, In re  H arris' 
Estate. 61) U . 464. 105 P.2d 4G1.

7. Allowances on final accounting. 
Under this section, on final account

ing, adm inistrator is entitled to allow
ance for expenditures necessarily made 
in repairing houses, buildings, fences, 
ell'.. In re Hansen's Estate, 55 U. 22, 
184 P. 167. See also 102-11-32.

K. Art ions by heirs or devisees.
Heirs could bring action to quiet title 

though there had been no adjudication 
of heirship. Chumherlain v. I^irsen, 82 
U. 420, 26 P.2d 255. And see In re 
Burt’s E state. 58 U. 253. 11)8 P. 1108.

9. Forms.
For form  of complaint held sufficient 

in action by administrator to determine 
title and adverse claims to property of
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<'Klnlc, see Worley v. IVlciHon, HI) U. 
27, 39, 12 T.2.1 679.

A. I„ II. notes.
Duly and liability o f executor (or ad

m inistrator with will unnoxed) in re
spect of personal property specifically 
bequeathed, und not needed for puyntent

of del its, 127 A. L. K. 1071; power of 
sale o f real eslule <rivon lo executor as 
impliedly conferring right to possession, 
04 A. 1.. U. 1140; right o f executor or 
adm inislrator lo settle or compromise sc- 
lion or cause of uction for death; and 
power of probate court to authorize such 
settlem ent, 101) A. L. R. 446.

102-11-4. Possession of Representative Possession of Heirs and Dev
isees.

For the purpose of bringing suits to quiet title, or for partition of the 
estate, the possession of the executors or administrators is the posses
sion of the heirs or devisees; such possession by the heirs or devisees is 
subject, however, to the possession of the executor or administrator for 
the purposes of administration ns provided in this title.

(C. L. 17, § 7719.)
History.

This section in practically identical 
wilh Comp. Ijiws IK7i>, § 9 1 5 ; R. S.
ISM , 5 3913; Comp. Ijiw s  1907, §3913.

102-11-5. Actions by or Against Representatives for Recovery of 
Properly.

Actions for the recovery of any property, real or personal, or for the 
possession thereof, or to quiet title thereto, or to determine any adverse 
claim thereon, and all actions founded upon contracts, may be main
tained by and against executors and administrators in all cases in which 
the same might have been maintained by or against their respective
testators or intestates.

HiMory.
This section is practically identical 

with 2 Comp. Laws 1888, § 4198 and with 
Comp. Ijiw s  1870. §916, except as  to 
provisions fo r  quieting title and for 
the determination of adverse claims. 
And it is identical with II. S. 1898, 
§3 9 1 4 ; Comp. Laws 1907, §3914.

Comparable provisions.
Idaho Code, § 16-803 (identical).
Mont. Rev. Codes, § 10268 (sim ilar).

Cross-references.
Substitution of representative in ac

tion by or against deceased, 104 -3 -19 : 
executor or administrator may sue. 104- 
3 -1 ; notion by or mrainst special ad
m inistrator, 102-4-16. 1

1. Scope and operation of section.
This section confers ample authority 

upon adm inistrator of inaolvent estate 
to  represent general creditors thereof, 
and he will sue ordinarily upon proper 
and suituhle request being made upon 
him by such creditors, thus making it 
nonprcjudicial to  deny them right to 
represent themselves. Wasatch Live-

(C. L. 17, §7720.)

slock Loon Co. v. Nielson, 90 U. 307, 
321. 66 P.2d 613, rehearing denied 90 
L\ 331, 61 P.2d <516.

This section relates to  the recovery 
o f property, and to actions founded on 
contracts. It docs not em brace those 
founded on torts against the persons, 
such ns a trespass against the person by 
a carrier in wrongfully ejectin g deceased 
from a train. Mason v. Union Pac. Ry. 
Co., 7 IJ. 77, 79, 24 P. 790.

2. Duties with reaped lo  suing.
3. —  in general.

The duties of an executor or adminis
trator are stated as follows: "E xecutors 
and administrators are bound to prose
cute nil actions that may become neces
sary to recover debts owing lo  the es
tate, or property of any kind, and to 
protect the interest of the estate when
ever the same is jeopardized. To this 
end they muat act not only with honest 
intent and perfect in tegrity, but also 
with promptness and diligence and rea
sonable prudence and foresig ht."  In re 
Burt's Estate, 68 U. 363, 198 P, 1108, 
quoting Woemer, Amcricnn Law o f Ad
ministration.
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— Bull* for cancellation and reads* 
alon.

It ia the duty of an executor to  bring 
su it to cancel his testator's conveyances, 
thought to  have been procured by undue 
influence, in order to conserve the es
tate . Hatch v. Hatch, 4fl U. 218, 148 P. 
433.

5. S tatute of limitations.
Appointment of administrator did not

set in motion statute o f limitations in 
favor o f one claiming property in es
ta te  by adverse possession, where ad
m inistrator was discharged without filing 
inventory or taking any steps to proterl 
in terests o f heirs. Baker v. Goodman, 
57 U. 340, 366, 104 P. 117.

6. Pleadings.
Plaintiff has no capacity to sue as 

administrator, where complaint fa ils  to 
allege th at there arc any funds or assets 
o f any kind in his hands, as administra
tor, or that there is any property o f the 
estate from which any assets can be 
derived. Barrette v. Dooly, 21 U. 81, 
50 P. 716.

In action by administrator to quiet 
title to property alleged to belong to the 
estate, complaint must allege adminis
trator's title, and pray th at defendant 
he required to set forth  whatever right, 
title or interest is claimed by him, and 
for other and general and equitable re
lief. An express averm ent of title, 
ownership or possession is not, how
ever, required; it  is sufficient if  that 
may be inferred. Worley v. Peterson, 
BO U. 27, 40, 12 P.2d 670.

Complaint must charge defendant, 
when sued as executor de son tort, as 
executor generally, same as though he 
was in all respects proper and legal

executor. F irst Nut. Bank of lluiley, 
Idaho v. Lewis, 12 U. 84, 101, 41 P. 
712.

7. Estoppel.
Conduct o f Utah executors of Ulsh 

testator, which executors were also 
legatees of such testator, in appearing in 
Idaho court as defendants in action 
pending against testator a t  time of his 
death, and in failing to plead their wunt 
of capacity or interpose any other pica 
by way of abatement or otherwise, or 
to object to proceedings against them as 
executors, und in adopting testator's 
unswer anil contesting issues presented 
in cause, held to have estopped execu
tors, when sued on Idaho plaintiff's 
judgment in Utah as executors do son 
tort, from denying that they were execu
tors in Idaho and from plcuding invalid
ity of Buch judgment. F irs t Nut. Bank 
oi Hailey, Idaho v. Lewis, 12 U. 84, 41 
P. 712.

A. L . K. notes.
Bight of administrator dc bonis non 

to recover proceeds o f personal prop
erly of the C3tate converted by his prede
cessor, 3 A. L. B. 1262; right of benefi
ciaries o f decedent's estate to maintain 
action independent from executor or ad
m inistrator to enforce contructs or other 
transactions entered into by executor or 
administrator on bchnlf of the estate, 
136 A. L. R. 1130; right o f executor or 
udministrntor to  avoid contruct or con
veyance by decedent on ground of men
tal incapacity, 1 A. I.. It. 1617; right or 
duty oi executor or administrator to 
complete or enforce decedent’s  execu
tory contract for purchase of real prop
erty , 58 A, L. R. 430.

102-11-6. Actions for Waste, Trespass, Conversion.
Executors and administrators may maintain action* against any per

son who has wasted, destroyed, taken or carried away, or converted to 
his own use, the goods of their testators or intestate in his lifetime. 
They may also maintain actions for trespass committed on real estate of 
the decedent in his lifetime. (C. L. 17, §7721.)
History.

This section is practically identical 
with R. S. 1808, § 3016; Comp. Laws 
1907, §3916.

Comparable provisions.
Idaho Code, § 16-804 (identical). 
Mont. Rev. Codes, § 10269 (substan

tially identical).

1. Applicability o f section.
Under th is section, administrator may 

demand of corporation stock to which 
intcAtate was entitled, or bring action 
for damages for its failure to issue 
stock. Coray v. Perry Irrigation Co., 
50 U. 70. lfiO P. f>72, applying Comp, 
law s 1907, § 3016.

102-11-7. Id.
Any person or his personal representative may maintain an action 

against the executor or administrator of any testator or intestate, who
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in his lifetime has wasted, destroyed, taken or carried away, or con
verted to his own use, the goods or chattels of any such person, or 
committed any trespass on the real estate of such person.

(C. L. 17, § 7722.)
History.

This section is identical with R. S. 
1898, §3910 ; Comp. Laws 1907, §3916.

Comparable provixiona.
Jduho Code, § 15-805 (aubatantially 

identical).
Mont. Rev. Codes, § I02C0 (identicul).

1. Actions for negligence.
Action against bank director and of

ficer, guilty o f negligence in his con
duct of bank affairs, which negligence

caused loss o f bank funds, held to have 
survived and to have been maintainable 
against his executors. Warren v. Robin
son, 21 U. 429, Cl P . 28.

2. Executor de son tort.
Where man so acts as to  become in 

law executor de son tort, he thereby 
renders himself liable to be sued, not 
only by rightful executor, but also by 
creditor or legatee of teetator. F irst 
N at. Bank of Hailev, Idaho v. Lewis, 12 
U . 84, 99, 41 P. 712.

102-11-8. Continuing Decedent’s  Business.
When the interests of creditors are not prejudiced thereby, the court 

may prescribe that the business in which the decedent was engaged at 
the time of his death may be continued for such length of time as may
be necessary to permit the affairs 
best advantage.
Hixtory.

This wise provision is of ancient o ri
gin. and has not been changed since its 
original enactm ent. R. S. 1898, §3917 ; 
Comp. 1.41 ws 1907, § 3917.

Comparable provisions.
Cal. Probate Code, § 572 (court may 

authorize executor or administrator to 
continue operation o f  decedent's busi-

m Iowa Code 1939. § 11956 (court, in its 
discretion, may authorize executor or 
adm inistrator to  continue prosecution of 
any husincss in which deceased was en
gaged a t time o f  his death, in order to 
wind up his uffuirs with greater advan
tag e).

Decisions from other jurisdictions.

An order o f the probate court which 
directed the continuation of decedent’s 
private banking business under Code sec
tion 11956 was not void as made with
out notice to creditors, there being no

of the estate to be wound up to the 
(C. L. 17, §7723.)

creditors having liens on the ussets o f 
th e bank, inasmuch us probate proceed
ings, as  to nonlien creditors, arc (iuaai 
in rem, not in personam; nor as not 
lim iting the prosecution of the business 
to  winding up the decedent’s affairs to  
greater advantage. In re Estate o f 
Harsh, 207 Iowa 84, 218 N. W. 637.

W ithout authorization o f the court, 
th e administrator of the estate of a 
deceased partner in a partnership bank 
could not bind the estate in the opera
tion o f a  new business or the continu
ance o f the nld business hy the surviv
ing partners; allowance of a  claim 
against the estate was not in the nature 
of an original investment in either the 
nld or the new business. Williams v. 
Schce. 214 Iowa 1181. 243 N’. W. 529.

A. L. R. notes.
Liahility of executor or his sureties 

for losses incurred in carrying on busi
ness pursuant to direction or permission 
of will. 109 A. L. R. 639.

102-11-9. Partnership Interest of Decedent— Rights of Surviving 
Partner.

When a partnership exists between the decedent at the time of his 
death and any other person, the surviving partner has the right to 
continue in possession of the partnership and to settle its business, but 
the interest of the decedent in the partnership must be included in 
the inventory and be appraised as other property. The surviving part
ner must settle the affairs of the partnership without delay, and account
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with the executor or administrator ami pay over such balances as may 
from time to time be payable to him in ripht of the decedent. Upon the 
application of the executor or administrator the court or judge may, 
whenever it appears necessary, order the surviving partner to give a 
bond in a prescribed sum or render an account, and in case of neglect or 
refusal may, after notice, compel it by attachment; and the executor or 
administrator may maintain against him any action which the decedent 
could have maintained. (C. L. 17, § 7724.)
History.

This section is practically identical 
with R. S . 1898, § 3918; Comp. Lbwb 
1907. § 3918, and "was doubtless bor
rowed from  California.” Wilson v. 
Meyer, 23 U. 629, 636, 66 P. 488.

Comparable provisions.
Idaho Code, § 16-806, Mont. Rov. 

Codes, § 10261 (similar in purport).

Cross-references.
Nature of general partner's righ t in 

specific partnership property, 69 -1 -22 ; 
death o f limited partner, 69 -2 -2 1 ; com
pensation to surviving partner winding 
up, 6 9 -1 -1 6 ; right to  wind up partner
ship business, 69-1-34 ; surviving part
ner incompetent as  administrator, 102- 
4 -4 , eubd. (5 ).

t . Scope and operation o f  section.
This section is simply declaratory of 

the common law. Wilson v. Meyer, 23 
U. 629, 636. 65 P . 488. reviewing the 
authorities a t length, in  other words, 
ordinarily, when partnership is dissolved 
by death of one of its members, settle
ment of its business affairs belongs to 
surviving partners, and it becomes their 
duty to make settlem ent without delay, 
and account to legal representatives of 
deceased partner. Sharp v. Sharp, 64 
U. 262. 180 P. 680.

Under this section, in case a part
nership is dissolved by death o f  one of 
the partners, the firm’s business affairs 
arc all to  be settled by the surviving 
partner, and not by the adm inistrator or 
executor of the deceased one. Cobb v. 
H artcnstein. 47 U . 174, 162 P. 424. 
applying Comp. Laws 1907, § 3018,
which is identical with present section. 
Accordingly, the court has no jurisdic
tion. under this section, to order a sale 
o f the personal property of a  deceased 
partner which was in th e possession of 
the surviving partner. Wilson v. Meyer, 
23 U. 629. 66 P. 488. applying R. S. 
1898. § 3918.

Title to property which was in part
ner a t date of hie death descends ns 
real estate to heirs subject only to 
equity of surviving partner to have it 
applied primarily to trust for which 
it was acquired. Bankers’ Trust Co. v. 
Ritcr, 66 U. 626, 100 P. 1113.

Administrator of deceased partner 
held entitled to maintain an action 
against heirs o f another partner for 
general accounting o f partnership af
fairs, where it appeared th a t account
ing was necessary, coupled with addi
tional fact that estate o f other partner 
had been closed and personal representa
tive released from  further duty in ad
m inistration of his estate. Bankers’ 
T rust Co. v, Hitcr, 66 U. 626, 190 P. 
1113.

2. Kxlent of powers and rights of sur
viving partner.

Under this section a "surviving part
ner" may sue to recover payments on 
a usurious contract, notwithstanding 44- 
0 -7  contemplates suit in such case by 
“personal representatives.” Cobh v. 
Hartcnstein. 47 U. 174, 162 P. 424.

3. Duty of surviving partner.
I f  surviving partner dies before part

nership buRinens is settled, his legal 
representative has duty of closing up 
partnership business and accounting to 
representative o f deceased partner. 
Sharp v. Sharp, 54 II. 262, 180 -P. 680.

By th is section it is made duty of 
surviving partner to account for what
ever property is in his possession that 
rightfully belongs to dccenscd's personal 
representative a fter  settlem ent and ad
justm ent of partnership affa irs ; it  is 
also his duty and right, upon death of 
surviving partner, o f his administrator 
or executor to proceed with settlem ent 
of partnership uffuirs and to account 
with representative of first deceased 
purtner. Bankers’ Trust Co. v, Riter, 56 
U. 525, 190 P. 1113.

4. Accounting.
If  the sur riving partner refuses to 

account, the probate court may order 
and require him to do so, and then de
termine t*v sufficiency o f the account 
when '\ntierod. but on coming in of 
survK ing purtner's account, i f  surviv
ing partner and adm inistrators cannot 
a'.roe upon settlem ent, then proceod- 
:ngs m ust lie instituted by suit in equity 
•rcdicatcd on proper pleadings for an ac- 
.•ounting and settlem ent o f partnership 
affairs. In rc Tripp’s E state, 51 U. 369, 
170 P. 975.
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The district court. silting us court of 
probate, in lirst instance, has no juris- 
iliclion to settle accounts between sur
viving purtner and representative of de
ceased partner, but is limited to power 
of requiring surviving purtner properly 
to nccount. In re Trinp’s Estate, 6! U. 
359, 170 I*. 975.

f>. Contingent rlaim s.
Contingent claims of surviving: mem

bers o f unsettled partnership business

cunnot lie presented against estate of 
deceased partners without accounting. 
Sharp v. Sharp, 64 U. 262, 180 P. 690. 
The term “contingent claim ," ns em 
ployed and UBcd in 102-8-26. was not 
intended to have any application in 
case o f  dissolution o f partnership by 
death o f one of its members in winding 
up and settlem ent o f its affairs. Sharp 
v. Shurp, 64 U. 262, 180 P. 680.

102-11-10. Right to Su« on Bond of Former Representative.
An administrator or executor may, in his own name, for the use and 

benefit of all parties interested in the estate, maintain an action on the 
bond of anv former executor or administrator of the same estate.

(C. L. 17, § 7725.)
Comparable provisions. Iduho Code, § 16-807, M ont Rev.

Cal. Probate Code, § 676 (substantially Codes, $ 10262 (giving substantially the 
identical). same authority to an adm inistrator).

102-11-11. Representative Failing to Qualify Not Necessary Party.
In actions by or against executors or Administrators it is not neces

sary to join those ns parties who may have been appointed by the court 
but who have not qualified. (C. L. 17, §7726.)
Comparable provisions.

Idaho Coiic, S 16-808, Mont. Rev.
Codes, 5 10263 (sim ilar as to actions by 
or ugainsl executors).

102-11-12. Compromising with Debtors.
Whenever a debtor of the decedent is unable to pay all his debts, the 

executor or administrator, with the approval of the court or judge, may 
compound with him and give a discharge upon receiving a fair and just 
dividend of his effects. A compromise may also be authorized when it
appears to be just and for the best

History.
This section is substantially sim ilar to 

Comp. Luws 1876, §!)17, and is practi
cally identical with U. S. 18<)H. §6921 ; 
Comp. Laws 1907, §8921.

Comparable provisions.
Idaho Code. § 15-809. Mont. Rev. 

Codes, S 10264 (substantially identical). 1

1. Validity of contracts.
Compromise agreements between heirs 

ami claim ants against the estate are nut

interests of the estate.
(C. L. 17, §7727.)

against public policy. Dunn v, W alling
ford. 47 U. 491, 166 P. 347. This case 
is cited with approval in Bingham v. 
Walker Bros., Bankers, 76 U. 149, 101, 
283 P. 1066, holding that widow could 
not confer authority to compromise.

A. I_ |{. notes.
Power and responsibility of executor 

or administrator in respect of waiver or 
compromise of claim due estate, 85 A. L. 
R. 176.

102-11-13. Fraudulent Conveyances by Decedent— Setting Aside.
When there is a deficiency of assets in the hands of an executor or 

administrator, and the decedent in his lifetime has conveyed any real 
estate, or any rights or interest therein, with intent to defraud his 
creditors, or to avoid Any right of, or debt or duty to, any person, or has
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so conveyed such real estate that by law the deeds or conveyances are 
void as against creditors, the executor or administrator must commence 
and prosecute to final judgment any proper action for the recovery of 
the same, and may recover for the benefit of the creditors all such 
real estate ao fraudulently conveyed, and may also for the benefit o f the 
creditors sue for and recover all goods, chattels, rights or credits which 
have been so conveyed by the decedent in his lifetime, whatever may 
have been the manner of such fraudulent conveyance.

(C. L. 17, §7728.)
History.

This section is practically identical 
with R. S . 1898, § 3922; Comp. Ijiw s  
1 !)07, § 3922.

Comparable provisions.
Iduho ('oi)e, $ 16-810, Mont. Rev.

Codes, $ 10206 (substantially identical),

( 'row -reference*.
Fraudulent conveyances, 33-1.

1. Condition* precedent to  action.
Creditors of insolvent estate m ay not 

bring, in their own names, action to set 
aside conveyance made by decodent with
out first making unsuccessful demand on 
executor or administrator to bring such 
uction. Fehringer v. Commercial Nat. 
Hunk of Ogden. 23 U. 393, 114 P. 1108. 
The Fehringer case, supra, was followed 
in Wasatch Livestock Loan Co. v. Niel
son. 90 U. 307. 321, 68 P.2d (113. rehear
ing denied 90 U. 331, (11 P.2d CIO.

102-11-11. Id. Creditors Must Contribute to Costs and Expenses.
No executor or administrator is bound to sue for the benefit o f the 

creditors to recover such estate except on application of creditors who 
will pay such part of the costs and expenses of the suit, or give such 
security to the executor or administrator therefor, as the court or judge 
shall direct. (C. L. 17, §7729.)
History.

This section is substantially identical 
with R. S. 1898, § 3923; Comp. Luws 
1997, § 3923.

Comparable provisions.
Iduho Code. § 16 -811 , Mont. Rev. 

Codes, § 10286 (sim ilar). 1

1. Fxtent o f creditor's right whore es 
tate insolvent.

Creditors o f insolvent estate may not 
bring, in th eir own names, action to set 
aside conveyance made by decedent with
out first making unsuccessful demand on 
executor or adm inistrator to bring such 
action. Fehringer v. Commercial Nat. 
Bank of Ogden. 23 U. 393, 64 P. 1108. 
Even though a creditor believes that he 
is entitled to have his claim against an

estate satisfied with property claimed by 
another, such creditor may not bring an 
action for the recovery thereof until 
a fter  he has requested the administrator 
to bring an action therefor and the re
quest has been refused. Wasatch Live
stock Loan Co. v. Nielson, DO U. 307, 322, 
56 P.2d 613, rehearing denied 90 U. 331, 
61 P.2d 616.

Even if  an administrator complies 
with request o f a creditor nnd brings an 
action, and even though a t  the expense 
of the creditor the property is recovered, 
still the creditor acquires no other or 
greater right to the property recovered 
than he has in the other property o f the 
insolvent estate. Wasatch Livestock 
Loan Co. v. Nielson. 90 U. 307, 323, 66 
P.2d 613, rvhouring denied 90 U. 331, 61 
P.2d 610.

102-11-15. Id. Estale Recovered Used to Pay Debts.
All real estate so recovered must be sold for the payment of debts in 

the same manner as if the decedent had died 9eised thereof, upon ob
taining an order therefor from the court; and the proceeds of all good9, 
chattels, rights and credits so recovered must be appropriated to the 
payment of the debts of the decedent in the same manner as other prop
erty in the hands of the executor or administrator. (C. L. 17, § 7730.)
History. Comparable provisiona.

This section is substantially identical Mont. Rev. Codes, §10267 (substan- 
with R. S . 1898, § 3924; Comp. Laws tially  identical).
1907, § 3924. Idaho Code, § 16-812 (clause “upon ob-
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taining an order therefor from the court" 1. Applicability of section, 
is om itted). This section applies to claims evi

denced by judgment as well as all others. 
Cross-references. except where otherwise provided. W a-

Peath of jo in t obligor, 47-0-C, saten Livestock Loan Co. v. Nielson, 90
U. :)07, 320, 66 P.2d 613, rehearing 
denied U0 U. 331, 61 P.2d 616.

102-11-16. Investment of Estate Funds— Petition— Notice.
Pending the settlement of any estate, on the petition of any party in

terested therein and upon good cause shown therefor, the court may 
upon notice order any moneys in the hands of the executor or adminis
trator to be invested for the benefit of the estate in securities of the 
United States or other good securities to be approved by the court or 
judge. (C. L. 17, § 7731.)
History.

This section in practically idcnlicul 
with K. S. 1898, § 3926; Comp. Laws 
1907, § 3925.

Comparable provisions.
Cal. Probate Code, §684  (includes 

sim ilar provision).

1. Liability of executor.
Where executor for approximately six 

months a fter  court directed investment 
of certain funds o f estate in government 
bonds permitted, without any investiga
tions, the funds o f estate to remain with 
bunking institution in which he was 
financially interested both as stockholder 
and depositor, and, as result, such funds 
were lost to estate, executor was held

for uniount lost, and in addition was 
liuble to estate for interest which such 
bonds would have earned. In re List* 
man's E state, 67 U. 471, 197 P. 690.

A. L. It. notea.
Liability o f trustee, guardian, executor 

or administrator for loss o f funds, as 
affected by failure to obtain order of 
court authorizing investment, in absenco 
of mandatory statute. 116 A. L . R. 437; 
liability o f trustee, guardian, executor, or 
adm inistrator for loss of funds invested, 
us affected by order o f court authorizing 
the investment, 88 A. L. R. 325; power 
and duty of trustee, executor, adminis
trator, or guardian us regards protection 
of investment in stocks by submitting to 
voluntary assessment, 104 A. L, R, 979.

102-11-17. Embezzlement of Decedent's Property— Liability.
If any person embezzles or alienates any of the moneys, goods, chat

tels, or effects of a decedent, he shall be liable for double the value of 
the property so embezzled or alienated, to be recovered bv action for the 
benefit of the estate. (C. L. 17, § 7732.)
Cross-re ferenccs.

Damages for fraudulently selling real 
properly, 102 -10-33 ; embezzlement gen
erally , 103-16-4.

102-11-18. Id. Citation lo*Person Suspected—Order to Return.
The court may require any person suspected of having taken wrong

ful possession of any of the effects of the decedent, or of having had 
such effects under his control, to appear and submit to an examination 
under oath touching such m atters; and if on such examination it ap
pears that he has wrongful possession of any such property, not ad
versely claimed, the court may order the delivery of the same to the 
executor or administrator of the estate. (C. L. 17, §7733.)

This section is practically identical 
with R. S. 1898, §3927 ; Comp. Laws 
1907, § 3927, except for words “ not ad
versely claim ed.”

CroM-references.
Citation generally, 102-14-10.

1. Purpose and effect o f section.
The purpose and effect o f this section 

is to provide a means of discovery of
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property and effects belonging to the es
tate, and it provides special proceedings 
for the disclosure of assets belonging to 
the estate under the following circum
stances: (1 ) Where a person is suspected 
of having taken wrongful possession of 
sny of the effects o f the deceased; (2) 
or having had such effects under his 
control. I t  provides a more speedy and 
less expensive remedy than is found 
in the ordinary remedies at law or in 
equity to compel the production and de
livery of property suspected of being 
concealed or withheld from personal rep
resentatives o f  deceased persons. Hamp
shire v. Woolley, 72 U. 100, 200 P. 136.

2. Scope and operation of section.
Under the provisions of th is section 

nnd 102—11—1D the court is not given the

power to heur and determine the title  to 
property where the SHmc is held under u 
claim of title. In other words, it  is not 
a proper remedy to try contested rights 
and title  to property between th e ex
ecutor and others, in the absence o f ex
press authorisation, and this section con
tains no such authorization. Hampshire 
v. Woolley, 72 U. 10C, 209 P . 135.

3. Revocation of letters.
Neither this section nor following one 

limits power of court to revoke letters 
of administration under 102-6-1 for fa il
ure to inventory certain property belong
ing to estate. In re Robison's Estate, 
63 U. 431, 204 P . 321,

102-11-19. Id. Contempt—Penalty.
If, on being duly served with the order of the court requiring him to 

do so, any person fails to appear in accordance with such order; or if, 
having appeared, he refuses to answer any question which the court 
deems proper to put to him in the course of such examination; or if  he 
fails to comply with the order of the court requiring him to deliver the 
property, he may be committed to the ja il of the county until a compli
ance is yielded. (C. L. 17, § 7734.)
History.

This section is practically identical 
with R. S. 1898, § 3328; Comp. Laws 
1907, §3928.

1. Scope snd operation of section.
This section, when read in connection 

with the preceding section, does not 
authorize the court to hear and deter
mine the righ t and title  to property 
where it is held under claim of title.

Huinpshirc v. Woolley, 72 U. 106, 209 
P. 135.

2. Revocation o f letters.
Neither this section nor preceding one 

limits power of court to revoke letters 
o f administration under 102-6-1 for fa il
ure to inventory certain property belong
ing to estate. In re Robison’s E state, 69 
U. 431, 204 P. 321.

102-11-20. Representative Charged with Whole of Estate.
Every executor and administrator is chargeable in his account with 

the whole of the estate of the decedent which may come into his posses
sion at the value of the appraisement contained in the inventory, except 
as provided in the following sections, andgwith all the interest, profits 
and income of the estate. (O. L. 17, §7735.)
History.

This section is identical with R . S. 
1898, § 3929; Comp. I.uws 1907, §3929.

Comparable provisions.
Mont. Rev. Codes, § 10282 (substan

tially identical).

Cross-references.
Executor not discharged from claim 

testator held againBt him, 102-7-6. 1

1. Interest.
Charging in terest againBt executors 

is also a matter of general law. In re

l.istm an's E state, 67 U. 471, 4H4, 197 
P. 696, and authorities cited.

Generally an executor or adminis
trator is not prim n facie chargeable 
with interest during the liim- the law al
lows for collecting the esluto anil settling 
the account. In re Raleigh's E state, 4H 
U. 128, 139, 158 P. 705.

C harging in terest against executor or 
adm inistrator should be predicated upon 
some fau lt or wrong of the executor or 
adm inistrator, or upon his having made 
use of the funds or in some way profited 
by delay in final settlem ent, or in w ith
holding them a fter  demand upon him.
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In rc Raleigh'* Estate, 48 I '. 128, 1H8, 
168 P. 705.

Derisions from other jurisdictions.
—  Montana.

An adm inistrator in churgenblc with 
the whole of nn estate coming into hia 
possession, ut the vuluc o f  the uppraisc- 
ment thereof, but is not to suffer loss 
by reason of decrease in value or destruc
tion, without his fault, of any part of the

estate ; he is not un insurer; therefore he 
is liable only for losses which are the 
consequence of bad faith  or the want of 
due diligence in handling the estate. In 
re ABtihiu's Estate, 100 Mont. 224, 40> 
P.2d 712.

A. L. R. notes.
Liability of estate fo r  to ils  of exec

utor, administrator, or trustee, 127 A. 
L. R. 687.

102-11-21. Id. Not to Profit or Suffer Loss on Account of.
He shall not make profit by the increase, nor suffer loss by the de

crease or destruction without his fault, of any part of the estate. He 
must account for the excess when he sells any part of the estate for more 
than the appraisement, and if  any is sold for less than the appraisement, 
he is not responsible for the loss, if the sale has been justly made.

(C. L . 17, §7736.)
History.

This section is practically identical 
with It. S. lHl'H, Comp. Ijiw s
1!»07, §:w:w.

Comparable provisions.
Mont. Itcv. Co<les. § 102811 (identical).

A. L. It. notes.
Liability for interest or profits on 

funds o f estate deposited in bank nr 
trust company which is itself executor, 
administrator, trustee, or guardian, or 
in which executor, etc., is interested, 88

A. L. It. 205; liability of executor or his 
sureties for losses incurred in carrying 
on business pursuant to direction or per
mission of will, 109 A. L. R. 039; loss 
or depreciation o f  assets for which exec
utor, administrator, or trustee is not 
responsible, as affecting the amount of 
hiB compensation, 110 A. L. R . 994; 
penalties or interest incurred because of 
delinquency of executor, administrator, 
or trustee, in respect of taxes as a 
charge against him personally or against 
estate, 129 A. L. R. 448.

102-11-22. Id. May Not Purchase Claim Against Estate.
No administrator or executor shall purchase any claim against the es

tate he represents; and if he pays any claim for less than its nominal 
value, he is only entitled to charge in his account the amount he actually 
paid. (C. L. 17, §7737.)
Comparable provisions.

O il. Probate Code, § 5811 (no executor 
or administrator may purchase prop
erly  of estate, or claim against estate ; 
muy have credit in his accounts only 
for amount actually paid, if he pays 
claim for less than its full amount).

Mont. Rev. Codes. § 10286 (identical).

Cross-references.
Not to purchase property of estate, 

102- 10- 8 .

A. L. R. notes.
Purchase by executor, administrator, 

or trustee of claims against estate or 
trust, 128 A. L . R. 017.

102-11-23. Id. Not Accountable for Uncollectible Debts.
No executor or administrator is accountable for any debts due the de

cedent, if it appenrs that they remain uncollected without his fault.
(C. L. 17, §7738.)

Com pars hie provisions.
Mont. Rev. Codes, § 10284 (identical).

102-11-24. Expenses—Compensation Provided by Terms of Will.
He shall be Allowed all necessary expenses in the care, management 

and settlement of the estate, including reasonable fees paid to attorneys 
for conducting the necessary proceedings or suits in court, and for his
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services the fees provided in this chapter; but when the decedent, by his 
will, makes some other provision for the compensation of his executor, 
that shall be full compensation for his services, unless, by a written 
insirument hied in the court, he renounces all claim for compensation 
provided for by the will. (C. L. 17, § 7739.)

History.
This section ib practically identical 

with R. S. 1898, §3933 ; Comp. Laws 
1907, § 3933.

Comparable provisions.
Mont. Rev. Codes. § 10285 (sim ilar).

Cross-references.
Expenses o f  bond allowed, 43-3—45.

1. Expenses incurred In preservation
o f estate.

Adm inistrator of deceased w ife's es
tate, who was interested in preserving 
the estate by preventing it from  being 
sold for tnxes, was entitled to credit for 
all taxes paid out o f his own funds, to
gether with in terest thereon from  date 
of payment. In re Hansen’s E state , 56 
U. 23. 184 P. 197. For example, ad
m inistrator o f  deceased w ife's cstute 
was entitled to  eredit for expenses in
curred in making repairs on buildings, 
hut it  was m atter for district court to 
determine, from  ail facts and circum
stances, whether administrator should 
he allowed credit for new additions to 
buildings. In re Hnnsen's E state , 66 U. 
23, 184 P. 197.

2. Personal expenses.
Adm inistrator o f deceased w ife's es

tate held not entitled to credit for 
amount paid in satisfaction  o f  notes 
given fo r  money borrowed by adminis
trator for hU own use. and which his 
wife signed m erely as surety, since ad
m inistrator in paying notes was paying 
his own debt. In rc Hansen’s Estate, 
55 U. 23, 184 P . 1D7. 3

3. Expenses In litigation over letters.
An estate m ay not 1>c charged with

expenses incident to two or more persons 
litigating their relutive rights to letters 
of administration. In rc Pingrce's 
Estate. 82 U. 437, 26 P.2d 937, 90 A. L. 
R. DG.

Where, a fter  wife of deceased was ap
pointed special adm inistratrix, her peti
tion for gcnernl letters o f administration 
was denied and hank appointed general 
administrator, which denial was reversed 
on appeal and wife was appointed ad
m inistratrix, it was her duty to turn over 
property to bank notwithstanding appeal 
was pending, so th at bank was entitled 
to expenses incurred in attem pting to 
gain possession o f property while it 
was general administrator, including 
reasonable attorney's fee, and such ex

penses were proper charges against 
estate which were not made lien on estate 
property but were directed to  be paid 
when there were sufficient funds in 
estate. In re Pingrce's Estate, 82 U. 437, 
26 P.2H 937, 90 A. L. R. 96.

4. Temporary improvements.
Adm inistrator o f  deceased w ife’s estate 

whs not entitled to credit for cost of 
erection o f windmill placed on premises, 
this being an im provement of temporary 
character and necessitated mainly for 
convenience of administrator while occu
pying premises. In rc Hansen's Estate. 
55 U . 23. 184 P. 197.

A. L . It. notes.
Allowance out of decedent’s estate for 

costs and attorneys' fees incurred by 
parties interested in granting nr re
voking of le tters o f  administration 
or letters testam entary, 90 A. L. R. 101.

Expenses incurred in unsuccessful a t
tempt to uphold particular provi
sions of will, right o f executor to  an 
allowance for, 7 A. L . R. 1499. 

Revocation of letters testamentary as 
affecting expenses and disburse
ments by executor or administrator 
thereafter, 31 A. L . R. 846.

Right of executor, administrator, or tes 
tam entary trustee to allowsnce of 
attorneys' fees and expenses inci
dent to  controversy over surcharg
ing his account. 101 A. L. R. 806. 

Right of executor, administrator, or tes
tam entary trustee, who is himself 
tin attorney, to  employ attorney at 
the expense o f  the estate, 18 A. L. 
R. 635.

Right o f executor or administrator to 
extra compensation for legal serv 
ices rendvied by him, 49 A. L. R. 
1033.

Right o f executor or administrator to 
extra compensation for services 
other than attorney’s services, 66 
A. L. R. 612.

Right of personal representative to a l
lowance, out of property involved, 
for attorneys' fees or other expenses 
incurred in unsuccessful effort to 
claim the property for the estate, 
126 A. L. Ft. 1349.

Right to allowance out o f estate of a t
torneys' fees incurred in attempt 
to establish or defeat will, 128 A. L. 
R. 1002.
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102-11-25. Commissions.
When no compensation is provided by the will, or the executor re

nounces all claim thereto, he must be allowed commissions upon the 
amount of estate accounted for by him, as follows: for the first $1,000 
at the rate of five per cent; for all above that sum, and not exceeding 
$6,000. at the rate of four per cen t; for all above $6,000, and not exceed
ing $10,000, at the rate of three per cent; for all above $10,000, and not 
exceeding $20,000, at the rate of two per cent; for all above $20,000, at 
the rate of one per cent, The same commissions shall be allowed to 
administrators. In all cases such further allowance may be made 
as the court may deem just and reasonable for any extraordinary serv
ice, but the aggregate amount of both commission and extra allowance 
shall not exceed twice the amount of the commissions above specified. 
All contracts between an executor or administrator and an heir, devisee 
or legatee for a higher compensation than that allowed by this section 
shall be void. (L. 29, p. 24, § 7740.)

Hiatury.
This section whs R. S. IH9H, § ;

Comp. Law* 1907, §3934, and is more or 
less identical therewith, except for 
ehangeit in Home o f the figures in the 
present section.

Comparable provisions.
Mont. Kev. Codes, $ 10287 (stuting 

percentage rate o f executor's commis
sions) .

1. Commissions and attorney's fees.
Where relative o f decedent applied 

for letters o f administration within three 
months but court appointed creditor o f 
decedent as administrator, Buch appoint
ment, though erroneous, was not void or 
open to collateral attack and such admin
istrator was entitled to allowance of 
reasonable costs, commissions and ex
penses, including attorney fees. In  re 
Owen’s Estate, :i2 U. 469, 91 P. 28:1.

A. L. R. notes.
Change in statute a fter  decedent's death 

and before final account or a fter  
creation of trust as affecting com
pensation, 91 A. L. R. 1421. 

Computation of commissions o f exec
utors, administrators, or trustee as 
affected by lien on or outstanding 
interest in property, 46 A. L. R . 239. 

Death o f trustee, executor, adm inistra

tor. or guardian as affecting right 
to compensation, 7 A. L. R. 1696.

Double commission, righ t to, whore 
sumo poison is named as executor 
und trustee, 84 A. L. R. 6C7.

Fau lts  in administration, right o f ex
ecutor or ndm inistratnr to commis
sions as affected by, 83 A. L. R . 72G.

Fees o f executor or adm inistrator os 
applicable to discharge of his in
debtedness to decedent, 123 A. L. R. 
1285.

Loss or depreciation o f assets for which 
executor, administrator, or trustee 
is not responsible, as affecting the 
amount of his compensation, 110 
A. L. R. 994.

Resignation or removal o f executor, ad
m inistrator, guardian, or trustee 
before final administration or te r
mination of trust as affecting his 
compensation, 94 A. L. R . 1101.

Right of executor or adm inistrator to 
extra compensation for legal serv
ices rendered by him, 49 A. L. R. 
1033.

Right of executor or adm inistrator to 
extrA compensation for services 
other than attorney’s services, 66 A. 
L. R. 512.

Validity and effect o f provision in will 
lim iting amount of fees of executor 
or trustee, 34 A. L. R. 918.

102-11-26. Specific Peiformance of Decedent’s Contracts.
When a person, who is bound by contract in writing to convey any 

real estate or who is bound by contract in writing to assign, trans
fer or deliver any personal property, shares of capital stock, bonds or 
other choses in action, dies before making the conveyance, assignment, 
transfer or delivery; and in all cases when such decedent, if  living, 
might be compelled to make such conveyance, assignment, transfer or
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delivery, the court may make a decree authorizing and directing his 
executor or administrator to convey such real estate, or to assign, trans
fer or deliver such personal property, shares of capital stock, bonds or 
other choses in action, to the person entitled thereto.

(C. L . 17, § 7741.)

History,
Thin section has been somewhat ex

tended beyond term s o f its counterpart 
in R. S . 1898, 8 31)36; Comp. L bwb 1907, 
8 3935.

Comparable provisions.
Idaho Code, § 16-1001 (probate court 

may make decree authorizing and direct
ing executor or adm inistrator to convey 
rcul estate, where person who was 
bound by contract to convey same has 
died before m aking the conveyance, and 
where such decedent if  living m ight be 
compelled to make such conveyance).

Cross-references.
Statute of frauds, specific perform

ance a fter part performance, 33-6-8 .

1. Jurisdiction o f probate court.
"A  probate court m ay, in a proper 

case, direct an executor or an adminis
trator o f an estate to specifically per
form a contract of a  decedent, but is 
without jurisdiction to hear or determine 
u su it brought by a stranger to a pro
bate proceeding to quiet title to prop
erty claimed to belong to the estate ." 
In re  Rogers' E state, 76 U. 290, 301, 
284 P . 992.

In order to  invoke the jurisdiction of 
the probate court under th is section and 
102-11-27 to 102-11-31 , there must be 
appropriate pleadings. In re Rogers' 
E state, 76 U. 290, 284 P . 992.

Where purchaser o f land under con
tract knew o f  grantor’s death and pro
bate of his estate, but failed to file

petition in probate court until o fter 
estate was closed, held, he wbb not en
titled thereafter to  maintain action for 
specific performance o f  contract. F ree  
v. L ittle, 31 U. 449, 88 P . 407.

Probate court was without jurisdiction 
to tr y  all issues raised by pleadings in 
action by adm inistratrix to cancel con
tra ct for conveyance o f  land in which 
defendant filed counterclaim for specific 
performance. Rogers v. West, 82 U. 626, 
26 P.2d 971.

2. Fjtcrows.
The depository o f an escrow is the 

agent of both parties and escrow con
tra ct is not revornble at the will of 
cither party or their representatives, 
but may be enforced under the provisions 
of this section. Gammon v. Bunnell. 22 
U. 421. 04 P. 968, applying R . S. 18KB, 
8 3935.

Decisions from other jurisdictions.
—  Idaho.

The c lear purpose of section 16-1001 
of the Idaho Code is to give one who 
would be entitled to specific performance 
of a contract, evidenced by writing, to 
convey real estate, against a deceased 
person, i f  ulivc, a right to require con
veyance o f  it from the executor or ad
m inistrator of his estate ; i f  the righ t to 
the conveyance is clear, relief is to  be 
granted by the probate cou rt; if  doubt
fu l, recourse must be had to specific 
perform ance in the dist. court. W il
son v. Fackrcll, 64 Idaho 616, 34 P.2d 
409.

102-11-27. Id. Petition— Notice and Hearing.
On the presentation of a verified petition by any person claiming to be 

entitled to such conveyance, assignment, transfer or delivery from 
an executor or administrator, setting forth the facts upon which the 
claim is predicated, the court or clerk must appoint a time and place for
hearing the petition, which shall be
History.

In so fa r  as  "conveyance” is concerned, 
this section is practically identical with 
R. S . 1808, § 3936; Comp. L hwb 1907,
§ 3030.

Comparable provisions.
Idaho Code, § 16-1002 (sim ilar a s  to 

petition fo r  conveyance).

1. Applicability o f aectlon.
This section was applied and discussed 

in Free v. L ittle. 31 U . 449. 88 P. 407.

upon notice. (C. L. 17, §7742.)
2. Pleadings,

W ithout appropriate pleadings as pro
vided for by this section the probate 
court is without jurisdiction to grant 
relief provided for by 102-11-2G. In ro 
Rogers’ E state, 76 U. 290. 284 P . 992. 
And see Gummon v. Bunnell, 22 U. 421, 
64 P. 068, as  to  pleadings in specific 
performance actions.
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102-11-2K. Id. Decree.
It after a full hearing upon the petition and objections and examina

tion of the facts anil circumstances of the claim the court is satisfied 
that the petitioner is entitled to a conveyance of the real estate described 
in the petition, or to an assignment, transferor delivery of the personal 
property, shares of capital stock, bonds or other choses in action de
scribed in the petition, a decree authorizing and directing the executor 
or administrator to execute a conveyance, assignment, transfer or de
livery thereof to the petitioner must be made; but the entry of the 
decree shall give the person entitled to the conveyance, assignment or 
transfer a right to the possession of the lands, personal property, shares 
of capital stock, bonds or other choses in action contracted for and 
to hold the same according to the terms of the intended contract in the 
same manner as if a conveyance, assignment or transfer had been made 
in pursuance of the decree. (C. L. 17, § 7743.)
History.

In so fur us •‘'conveyance*” is con
cerned, this section is more or lesB 
identical with K. S. 1808, § 3 9 3 7 ; Comp. 
Lawn 15)07. §

Comparable provisions.
Iiluho Code, § 15-1004 (sim ilar as to 

conveyunce).

3 . Joint Judgment.
On joint demand against executor of 

deceased obligor and surviving obligors, 
joint judgm ent cannot be rendered, since, 
us to form er, judgm ent will be payable 
de bonis lestatoris and, as to la tter, de 
bonis propriis. F irs t  Nat. Bank of 
Hailey, Idaho v. Lewis, 12 U. 84, 102, 
41 P. 712.

1. Applicability o f section.
This section was discussed and ap

plied in Prt-o v. Little, 31 U. 449, 88 P. 
407. 2

2. Validity o f decree.
There must l«  a finding o f  facts to 

support the decree. In  re Rogers' 
E state, 75 U . 290, 284 P . 992.

Decisions from other jurisdictions.
—  Idaho.

Where prohate court decrees specific 
performance of a contract, one objecting 
to the petition has no remedy except by 
appeal. Wilson v. Fuckrcll, 54 Idaho 
515, 34 P.2d 409.

102-11-29. Id. Denied When Right Doubtful— Action— Limitation of 
Action.

If upon a hearing as hereinbefore provided the right of the petitioner 
to have a specific performance of the contract is found to be doubtful, 
the court must dismiss the petition without prejudice to the rights of the 
petitioner, who may, at any time within six months thereafter, proceed 
by action to enforce specific performance thereof. (C. L. 17, § 7744.)
Ilialnry.

T h is  section is practically identical 
with R. S. 1898, §3 9 3 8 ; Comp. Laws 
1907. § 3938.

Comparable provisions.
Iduho Code, § 16-1000 (substantially 

identical).

1. Effect o f delay In presenting petition.
Cndcr th is  section, where the pur

chaser in a contract for the sa le  o f land

knew of the vendor's death, and of the 
administration of his estate, hut failed 
to present any petition under the statute 
before the closing o f  the administration, 
he could not thereafter sue for specific 
performance, and this though, when the 
estate was closed, the purchaser’s option 
had not expired. Free  v. L ittle, 31 U. 
449, 88 P. 407, applying Comp. Laws 
1898.

102-11-30. Id. Right Survives in Case of Claimant's Death.
I f  the person entitled to the conveyance, assignment, transfer or de

livery dies before the commencement of proceedings therefor under
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this chapter, or before the completion of the conveyance, assignment, 
transfer or delivery, any person entitled to succeed to his rights in 
the contract, or the executor or administrator of such decedent, may, 
for the benefit of the person so entitled, commence such proceedings 
or prosecute any already commenced, and the conveyance, assignment, 
transfer or delivery must be so made as to vest the estate in the 
persons entitled to it, or in the executor or administrator of such de
cedent for their benefit. (C. L. 17, § 7745.)
History.

In so fu r  as “conveyance” is concerned, 
this section is substantially identical 
with K. S. 1898, § 3 9 3 9 ; Comp. Laws 
1007, § 3939.

Cross-references.
Substitution of parties generally, 104-

1. Discussion and application of section.
This and the other sections with re

spect to specific performance were dis
cussed a t length in an opinion of 
Mr. Ju stice  F rick  in Free  v. L ittle, 31 
U. 449, 88 P . 407, applying more or less 
identical sections in R, S . 1898.

102-11-31. Id. Decree May Be on CondilionK.
The decree provided for in this chapter may direct the possession of 

the property therein described to be surrendered to the person en
titled thereto upon his producing the deed, assignment or transfer and a 
certified copy of the decree, when by the terms of the contract pos
session is to be surrendered. (C. L. 17. §7746.)
History. sections o f K. S. 1898 arc discussed at

In so fur as  a “deed” is concerned, length in Free  v. L ittle, 111 U . 449, 88 P, 
this section is identical with R. S . 1898, 407.
§ 3940; Comp. Laws 1007, § 3940, and the

102-11-32. Accounts—To Be Rendered.
Six  months after his appointment, also within thirty days after the 

expiration of the time within which creditors must present their claims, 
and at any other time when required by the court, either upon its 
own motion or upon the application of any person interested in the 
estate, every executor or administrator must render for the information 
of the court an account of his administration, under oath, showing the 
sums of money received by him and from what sources, the amounts
expended by him, a statement o f al 
and the names of the claimants, 
show the condition of its affairs. 
History.

T h is  section is practically identical 
with R. S . 1898, § 3941; Comp. Laws 
1907, §3941.

Comparable provisions.
Iowa Code 1939. § 12042 (on expira

tion of s ix  and within seven months 
from  first publication or notice o f  his 
appointment, and sooner if  required by 
court, executor or administrator must 
render his account to court).

Cross-references.
Annual account o f trustee a fter  dis

tribution, 102 -12 -31 ; statem ent o f claims 
presented, form , 102-9-19.

I claims presented against the estate 
and ull other matters necessary to 

(C. L. 17, §7747.)
1. Credits and allowances.

Administrator of deceased's wife'? 
estate was entitled to credit for expenses 
incurred in making repairs on buildings, 
hut it  wns m atter for district court tn 
determine, front all facts and circum 
stances, whether administrator should be 
allowed credit for new additions to 
buildings. In re Hunscn's Estate, 66 U. 
23, 184 P. 197.

So, also, adm inistrator of deceased 
wife’s estate, who was interested in pre
serving the estate by preventing it from 
being sold for taxes, wbb entitled to 
credit for all taxes paid out o f hia own 
funds, together with interest thereon 
from date of payment. In re Hansen's 
E state , 66 U. 23, 184 P . 197.
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But ailminiBtrutor o f deceased w ife’s 
estate was not entitled to credit for cost 
of erection of windmill placed on prem
ises, this Loin* an improvement of 
temporary character ana necessitated 
muinly for convenience of adm inistrator 
while occupying premises. In re Han
sen’s E state, 66 U. 23, 184 P. 197.

2. Raising and waiving objections to 
account.

Under this section order allowing 
account before final settlem ent can be 
ussuiled only in equity, and upon some 
grounds as judgments arc assailed. In 
re Raleigh's Estate, 48 U. 128, 168 P. 
706, applying Comp. Luws 1907, §3041.

Decisions from other jurisdictions.
— Iowa.

Executor held not liable for expense 
of special accountant employed by per
sons challenging his account for tnoir 
own purposes, where the books were 
honest and well kept and hud frequently 
been audited by experts. In re E stute of 
Evans. 212 Iowa 1. 232 N. W. 72.

Adm inistrator bus burden of establish
ing nonprejmlicial nature of an irrcgulur

report. In re  Estate of Moe, 213 Iowa 
96, 237 N. W . 228, 238 N. W. 718.

An executor or adm inistrator is en
titled to credit for th e payment o f valid 
cluims though they a re  not filed. In re 
E state of Plendl, 218 Iowa 103, 263 
N. W. 819.

It is the duty of an executor or ad
m inistrator to  account to the estate and 
its beneficiaries for funds in his hands, 
and one of the rights of a beneficiary is 
to compel th e accounting. In re Estate 
o f M cElfresh, 218 Iowa 97, 264 N. W. 
84.

By accepting appointment, executrix 
acquiesced in requirement th a t she 
account to court for all property held 
by her as such officer, and waived trial 
by ju ry  of her claim  of ownership as 
individual o f certain securities formerly 
belonging to deceased. In re E state of 
Rimtrd, 224 Iowa 100. 276 N. W. 486.

A. I,. It. notes.
Surchargeubility of trustee, executor, 

administrator or guardian in respect of 
mortgage investm ent, as affected by 
m atters relating to value of property, 
117 A. L. R. 871.

102-11-33. Id. Notice and Hearing.
Whon any account is rendered for settlement the court or clerk must 

appoint a dnv for the settlement thereof, of which the clerk must give 
notice. (C. L. 17, § 7748.)
Ilmlory.

This section is identical with R. S. 
1898, § 3942. except for words “or clerk." 
but it is absolutely identical with Comp. 
Luws 1907, §3942.

I. Objections to allowsnee of account.
Under this section, allowance of ex

ecutor's account before final settlement 
can be assailed only in equity, and upon 
same grounds us other judgm ents. In 
re Raleigh’s Estute, 48 U. 128, 168 P.

102—11—3-1. Id. Vouchers Required.
In rendering his account the executor or administrator must produce 

and file vouchers for all charges, debts, claims and expenses which 
he has paid, which must remain in the court; and he may be examined 
on oath touching such payments, and also touching any property and 
effects of the decedent and the disposition thereof. When any voucher 
is required for other purposes it may be withdrawn on leaving a cer
tified copy on file. I f  a voucher is lost, or for other good reason cannot 
be produced on the settlement, the payment may be proved by the oath 
of uny competent witness. (C. L. 17. § 7749.)

102-11-35. Settlement Without Vouchers.
On the settlement of his account he may be allowed any item of ex

penditure not exceeding $20 for which no voucher is produced, if such 
item is supported by his own uncontradicted oath positive to the fact of 
payment, specifying when, where and to whom it was made, but such 
allowances in the whole must not exceed $500 against the estate; and if 
upon such settlement of accounts it appears that the debts against the
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deceased have been paid without the affidavit and allowance prescribed 
by statute, and it shall be proved by competent evidence to the satisfac
tion of the court thnt such debts were justly due, were paid in good 
faith, that the amount paid wus the true amount of such indebtedness 
over and above all payments or set-offs, and that the estate is sol
vent. it shall be the duty of the court to nllow the said sum so paid in
the settlement of said accounts.
History.

This section is substantially identical 
with R. S. 1898, § 3944; Comp. Laws 
1907, § 3944.

t. Payment of claims.
In paying any claim s, without re

quiring their presentation and allow
ance, administrator acts a t  his peril, 
and he assumes burden of proving all 
facts required by th is section to be

Rroven to satisfaction of court. In re 
lanscn's Estate, 65 U. 23, 184 P. 197.

(C. L. 17, § 7750.)
2. Credits and allowances.

Adm inistrator of deceased wife's 
estate was entitled to credit for any 
debts against decedent which were 
actually paid him in good faith, upon 
■nuking satisfactory proof to  court that 
such debts were justly  due and th at 
amount puid wus true amount of such 
indebtedness over and above nil pay
ments or set-off, and th at estate was 
solvent, notwithstanding no claim for 
such indebtedness hud been presented 
rml allowed us provided by Probate 
Code. In re Hnnscn's E stnte, 66 U. 23, 
184 P. 15*7.

102-11-36. Id. Final Account with Petition for Distribution— Notice.
If the account mentioned in the preceding sections is for a final settle

ment, and a petition for the final distribution or for final distribution 
and partition of the estate is filed with said account, the notice of the 
filing of account for settlement must stHte those facts. On the settle
ment of said account, distribution or distribution and partition of the
estate to all entitled thereto may 
provided, without further notice or
History.

This section is substantially identical 
with R. S. 1808, § 3945; Comp. Laws 
1007, § 3946.

Comparable provisions.
Iowa Code 1939. § 12043 (muBt render 

further accounts from time to tim e, as 
may be required by court, until estate 
is finally settled ); § 12044 (final settle
ment must be made within three years 
unless court orders otherw ise).

Cross-references.
Final account and petition for dis

tribution, 102-12-6; notice. 102-14-1 et 
scq.; proof of notice, decree as conclu
sive, 102-14-12 ; waiver of notice, 102-

be had in the manner hereinafter 
proceedings. (C. L. 17, § 7751.)
11 - 13; trustee to lender necount*. 102-
12- 31; annual report of agent for non
resident holder, 102-12-20; partial dis
tribution. 102-12-1; distribution of real 
estate, 102 -12 -4 ; discharge of executor 
or adm inistrator, 102-12-19.

1. Duly of representative.
It wus duty of executrix under law to 

see thnt estnte was distributed in accord
ance with will. In re Kohn'a F,state, 50 
U. 17, 23, 189 P. 409.

2. Presumptions.
It is presumed th at executrix adminis

ters estate in nccordunce with provisions 
of will. In re  Kohn’a E state, 60 U. 17, 
23. 189 P. 409.

102-11-37. Id. Conclusiveneas of Settlement.
The settlement of the account, and the allowance thereof by the court 

or upon appeal, is conclusive agflinst all persons in any way interested 
in the estate, saving, however, to nil persons laboring under any legal 
disability their right to move for cause to reopen and examine the ac
count, or to proceed by action agHinst the executor or administrator, 
either individually or upon his bond, at any time before final distribu-
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tion; and in any action brought by any such person the allowance and 
settlement of the account is prima facie evidence of its correctness.

(C. L. 17, §7752.)
■ IlHtory.

This Bection is practically identical 
with R. S. 1808, § 3946; Comp. U w s 
1907, § 3946, and with Comp. Lmwb 1888, 
§ 4241. It  iB a transcript o f the Bection 
in the California Code o f Civil Pro
cedure, und was incorporated into Rev. 
Stats, o f Utah for 1898 by the code com
missioners us Bection 3946 o f that re
vision. It  conflicts with 102-14-211. In 
re Raleigh's Estate, 48 U. 128, 184, 168 
P. 705.

Cross-references.
Corrections of mistakes in statement, 

102-14-211; conchisi veness o f orders and 
decrees, 102-1-7, 102-1-8 , 102-2-4 , 102- 
14-12, 102-14-16.

1. Interest.
See 102-11-20.

2. Decree.
Decree in settling final account of 

executors should find what amount, if 
sny, the executors ure to be charged 
with, in addition to an am ount disclosed 
by their final uccount, und order it paid 
into court for proper distribution or ap
plication. In rr Raleigh's Estate, 48 U. 
128, 168 P. 700. 3

3. Assailing account.
Under this section and 102-11-32, 102- 

11-33 and 102-14-23. an allowance of an 
executor’s account l>efore final settle
ment may be ussuiled only in equity, und 
upon same grounds as other judgments, 
and such interlocutory accounting can
not be nssuiled upon final settlement. 
Such attack cannot lie made by mere 
reference to some items in the objections 
filed to the allowance of the final account, 
but attack must bp made ns in other 
cases where a judgment is assailed for

fruud, etc. In  rc Raleigh’s Estate, 48 
U. 128, 168 P. 706. The Raleigh case 
was followed in Moycs v. Agee, 63 U. 
3110, 3G6, 178 P. 763. This is ancient 
ground of equity jurisdiction. Weyant 
v. Utah Savings & Trust Co., 64 U. 181, 
182 P. 180. 9  A, L. R. 1119; In re Tripp’s 
E state. 61 U. 369, 363, 170 P. 976.

Objections to settlem ent of an execu
tor’s account for fraud or mistake, 
merely referring to some items o f the 
final account, are insufficient to assail 
intermediate accounts approved by court, 
but the attack  must be made as in other 
cases where u judgm ent is assailed, tn 
r<* Raleigh’s E state. 48 U. 128, 168 P. 
705.

4. Collateral a ttack.
A decree of the probate court set

tling an executor’s or administrator’s 
linnl account and discharging him from 
his trust, a fter  due legal notice, is con
clusive in ubsence of fraud, and decree 
cannot be impeached in any collateral 
proceeding. In re Evans, 42 U. 282. 
32G, 130 P . 217, quoting Black on 
Judgm ents. But a suit in equity on the 
administration bond is a  direct, as con
tradistinguished from  a collateral, attack 
unon prohate proceedings. Weyant v, 
Utah Savings & T rust Co., 64 U. 181, 
201, 182 P. 189. 9  A. L. R. 1119.

5. Form of account.
For form  of account and report, see 

In re Hansen’s E state . 66 U. 23, 28, 184 
P. 197.

A. L. R. notes.
Right of executor, administrator, or 

testam entary trustee to allowance of 
attorneys' fees and expenses incident to 
controversy over surcharging his ac
count, 101 A. L. R. 806.

102-11-38. Id. Reference—Compensation to Referee.
The court may appoint one or more referees to examine the accounts 

and make report thereon subject to confirmation; and may allow rea
sonable compensation to the referees, to be paid out of the estate of the 
decedent. (C. L. 17, §7753.)
CrusR-referenccH.

Reference* generally, 104-27; refer
ence of duuhtful claims, 102-9-17.
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CHAPTER 12

DISTRIBUTION AND PARTITION*

102- 12- 1.

102- 12- 2.

102-12-4.

102-12-5.

102-12-7.

102-12-0.

102- 12- 10.

102- 12- 11.

102- 12- 12.
102- 12- 12.

102-12-14.

102-12-15,

102- 12- 10 .

Partia l Distribution— Peti
tion, Rond, Notice.

Id. Order for— Partition 
When Necessary— Costs.

Id. Recourse to Bond.
A fter  Time for Presenting 

Claims Expired— D istri
bution of Real Estate.

Id. Partial Distribution 
Without Bond.

F inal Distribution— Settle
ment of Accounts —  P e
tition— Notice.

Id. O f Share o f Child or 
Issue Dying During Ad
m inistration —  Supple
m entary Account and 
Estim ate of Costs o f 
('losing Estate.

Id. Decree— Rights of 
Distributees.

Id. Advancements to He 
Determined —  Conclu- 
siveness o f Decree.

Id. Payment of Taxes on 
Personal Property a Con
dition Precedent.

Id. Partition May Be Ad
judged by Decree.

Id. Partition hy Referees.
Id. Report of Referees—

Confirmation.
Id. Of E state in Different 

Counties.
Id. Distribution to Grnn- 

tees of Heirs or Benefi
ciaries.

Id. When Partition Im
practicable— Owelty.

102-12-17.
102-12-18.

102-12-18.

102- 12- 20 .

102- 12- 21.
102-12-22.

102-12-23.

102-12-24.

102-12-2C.

102-12-27.
102-12-28.

102-12-30.

102-12-31.

102-12-34.

102-12-35.

Id. Sale and Distribution 
of Proceeds.

Discharge of Personal 
Representative.

Distribution o f Property 
Afterwords Discovered.

(Repealed.)
Distribution in Ancillary 

Administration.
Id. Local Creditors Must 

Be F irs t  Paid.
Agent for Absent Bene

ficiary— Appointment of.
Id. Bond, Compensation 

nnd Expenses— Right to 
Sue and Re Sued.

Id. Annuul Account by 
Agent.

Id. Sulcs of Property by.
Id. Payment of Proceeds 

to C laim ants— Escheat.
E states of In testates W ith

out Heirs— Special Ad
m inistration.

Id. Escheat W ithin Two 
Years.

Testam entary Trustees — 
Accounting by.

Id. Expenses and Compen- 
sstion —  Vncuncies and 
Successors.

Agents, Special Adminis
trators, Trustees— Final 
Settlements.

Determination of Heirship 
— Petition.

Id. Decree.

‘ History of act. This chapter was Comp. U w a 1876, §§956-086 ; R. S . 1898, Title 
74, Ch. 12, p. 857; Comp. Laws 1007, Title 89, Ch. 12, p. 1243.

102-12-1. Partial Distribution— Petition, Bond, Notice.
At any time after the lapse of four months from the issuance of let

ters testamentary or of administration, any heir, devisee or legatee 
may present his petition to the court for the distribution to him of the 
legacy or share of the estate to which he is entitled, or any person to 
whom any parcel or parcels of real estate left by the decedent may have 
been conveyed by the heirs or devisees of the decedent may present hia 
petition to the court for the distribution to him of such real estate so 
conveyed. Any partial distribution aforesaid may be made upon such 
distributee's giving bond with security for the payment of his propor
tion of the debts of the estate as hereinafter provided. Notice of such 
application for partial distribution must be given. (C. L. 17, § 7758.)
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History.
This section does not differ m aterially 

from Comp. Laws 1676, § 9 6 0 ; R. S,
1606, § 3046, ami it  is practically identi- 
:al with Comp. Laws 1007, § 3046.
Comparable provisions.

Idaho Code. § 16-1301, Mont. Rev.
Codes, 8 10310 (a fte r  lapse of four 
months from  issuing of letters, any heir, 
levisee or legatee may present petition 
for legacy or share o f estate to  which 
he is entitled; must give bond with 
security fo r  payment of his proportion 
} f  debts o f the estate ).

I. Agreements for settlem ent of estate.
Agreement to settle estate executed by 

.‘xerutor, who was also beneficiary, and 
widow of deceased was not void as 
against public policy because of pro* 
vision thut widow wus to approve of 
•xecutor’s accounts, and such provision 
applied only to existing accounts ami 
not to future transactions. In re Blod
gett’s Estate, 93 U. 1. 70 P.2d 742.

Correspondence between attorneys rep
resenting beneficiaries o f estate relating 
;u construction of contract entered into 
:iy parties for distribution o f estate and

102-12-2. Id. Order for— Partition When Necessary— Costs.
If at the hearing it appears that the estate is but little indebted, and 

that the share of the party applying, or real estate granted to the party 
applying, as aforesaid, may be allowed to him without loss to the credi
tors of the estate, the court must make an order in conformity with tbe 
prayer of the applicant, requiring:

(1) Each heir, legatee or devisee obtaining such order, before re
ceiving his share or any portion thereof, and each grantee of the heirs 
or devisees obtaining such order, before receiving distribution of the 
real estate granted to him, to execute and deliver to the executor or 
administrator a bond in such sum as shall be designated by the court, 
with sureties to be approved by the judge or court, payable to the 
executor or administrator, conditioned for the payment whenever re
quired of his proportion of the debts due from the estate, not exceeding 
the value or amount of the legacy or portion or parcel of the estate 
distributed to him hereunder; and,

(2) On the giving of such bond, the executor or administrator to de
liver to such heir, legatee, devisee or grantee the whole portion of the 
estate distributed to him as aforesaid, designating it.

If in the execution of the order a partition is necessary between two 
ar more of the parties interested it must be made in the manner here
inafter prescribed. The costs of these proceedings shall be paid by 
the applicant or, if there are more than one, shall be apportioned equally 
Among them. When any such partial distribution shall be made as 
herein provided, the title to the estate so distributed shall be freed from 
the claims of creditors and from the debts, expenses and obligations of 
the estate and of the administration thereof. (C. L. 17, § 7759.)

containing suggestions fo r  administra
tion of the contract did not indicate that 
contract was not entered into, but rather 
constituted recognition thereof. In  re 
Blodgett’s E state. 93 U. 1, 70 P.2d 742. 
Consideration existed for agreement for 
settlement of estate where will was not 
so c lear as to present no difficulties or 
differences in the opplication of its pro
visions. In re Blodgett's Estate, 93 U.
1. 79 P.2tl 742.

Evidence failed to show th a t agree
ment to  settle estate between executor, 
who was also beneficiary, and widow of 
decedent was obtained by executor by 
overreaching. In re Blodgett’s Estate, 
93 U. 1, 70 P.2d 742.

2. R ight (o withhold part of assets.
S tatute o f lim itations may not be in

voked to defeat right o f administrator 
o f estate to withhold portion of Bhare 
of heir on account o f indebtedness to 
estate. In re Reiser's Estate, 67 U. 
434. 11*5 P. 317.
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Comparable provisions.
Idaho Code, jj 16-1304, Mont. Rev. 

Codes, | 10.121 (sim ilar in purport).

A. I,. II. notes.
Payment or delivery of legacy or dis

tributive share before decree o f distribu

tion as defense to action by legatee or 
distributee against personal representa
tive or surety on his bond, 121 A. L. R. 
1060; right of executor or administrator 
to cre'dit on account of advances to 
distributees before obtaining order of 
distribution, 126 A. L. R. 780.

102-12-3. Id. Recounte to Bond.
I f it becomes necessary that any part of any such bond should be 

paid, the court, after notice and hearing, must make a decree accord
ingly, designating the amount and giving a time within which the pay
ment must be made. I f the money is not paid as ordered, an action 
may be maintained by the executor or administrator on the bond.

(C. L. 17, § 7760.)

102-12-4. After Time for Presenting Claims Expired— Distribution 
of Real Estate.

Unless it satisfactorily appears to the court that the rents, issues and 
profits of the real estate are necessary to be received by the executor 
or administrator for a longer period in order to pay the debts of the 
deceased, or that it will probably be necessary to sell the real estate 
for the payment of such debts, the court, at the end of the time limited 
for the presentation of claims against the estate, must direct the execu
tor or administrator to deliver possession of all the real estate to the 
heirs at law or devisees. (C. L. 17, § 7761.)

102-12-5. Id. Partial Distribution Without Bond.
Upon the verified petition of any beneficiary or of the executor or 

administrator, and upon proof showing that the time limited for the 
presentation of claims against the estAte of any deceased person has 
expired, and that all such claims presented, all inheritance taxes payable 
from the estate, all debts of the estate, all legacies and expenses of 
administration then payable, and all state, county and municipal taxes 
legally levied upon the personal property of the estate, have been paid 
and satisfied in full, and showing to the satisfaction of the court that it 
is for the best interests of the beneficiaries of the estate, or that they 
have in writing requested or consented, that a portion only of the estate 
be distributed and the remainder of the estAte be held by the executor 
or administrator for future administration or for sale, and that no 
person interested in the estate will be prejudiced, the district court 
having jurisdiction of the estate may settle the account of the executor 
or administrator to the date of such petition, and may at the same 
time, in its discretion, order such partial distribution of such portion 
of the estate to the persons entitled thereto, without requiring uny 
bond from the distributees; and the undistributed portion of the estate 
shall be held by the executor or administrator subject to further ad
ministration, and to sale, if for the best interests of all persons in
terested therein, and to final distribution thereof or of the proceeds 
thereof at a future time when proper and required by any beneficiary 
or by the court. (C. L. 17, § 7762.)
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102-12-0. Final Distribution—Settlement of Accounts—Petition- 
Notice.

When all debts are paid, or sooner if before that time all the property 
of the estate has been sold or there are sufficient funds in his hands 
for the payment of all the debts due by the estate, and the estate is in 
proper condition to be closed, the executor or administrator must ren
der a final account and pray for settlement of his administration. Such 
petition shall contain the names and addresses of the heirs, devisees or 
other persons entitled to participate in such distribution, according to 
the best knowledge, information and belief of the executor or adminis
trator. The clerk shall file the petition, and the court or clerk shall fix
the date of hearing thereon, notice

llintury.
The first sentence o f this section is 

identical with R. S. 181)8, § 3962. The 
second sentence was added subsequently, 
and this section is now idcnticul with 
Comp. Laws 1907, §11952.

CroMH-referencea.
Notice generally, 102 -14 ; notice when 

account is final, 102-11-36.

1. Right to  Anal distribution.
Where judgm ent creditor o f heir 

intervened and objected to petition of 
administrator for final distribution, and 
court found th at assignm ent by heir was 
intended as m ortgage, and hence, 
Assignee whs not entitled to distribution, 
court erred in dismissing administrator's 
petition and in not ordering final dis
tribution to heir subject to rights, if  
any. of judgment debtor and assignee. 
In re Miles' Estute, GO U. 144, 223 P. 2

2. Delaying final distribution.
The language of a  contract "a t  the 

time of finul settlem ent and distribution 
o f sAid estate" will be deemed to have 
reference to th is section. Final distri
bution will not be delayed during life 
of life tenant. W eight v. Bailey, 45 
L\ 5H4, 147 P. 899.

A creditor who has obtained and 
docketed a judgm ent has a specific lien 
upon the real estate which vests by 
inheritance in the judgm ent debtor, Bnd 
this lien nttnehes subject to the adminis
tration before the real estate is dis
tributed to the judgm ent debtor. In re

of which ahull be given.
(C. L. 17, § 7763.)

Miles' E state, Oil U. 144, 223 P. 337. 
Assignment by heir of equity in estate 
in probate to hank as security for note 
nnd "any and ail claims due or not due" 
from assignor to hsnk is in effect a 
mortgage and is prior to judgments 
subsequently obtained against assignor 
bv other creditors, Sheffer v. Griffiths, 
07 L\ 54, 245 P. 098.

Where statutory notice of hearing of 
petition for letters was given as re
quired by 102-1-7 , failure to give notiee 
of final settlem ent nnd distribution held 
not to affect validity o f  decree of final 
distribution except upon direct proceed
ing, Burrette v. Whitney, 36 U. 674, 
106 P. 622, 37 L. R. A. (N . S .)  368. 
(Struup, C. J .i  dissenting.)

I. Remedies.
Decree of final distribution rendered 

without notice could be attacked by appli
cation to probate court by one having 
interest, tnough as general rule only 
parties to record may prosecute appeal. 
Barrette v. Whitney, 36 U. 674, 106 
P. 522, 37 L. R. A. (N. S.) 368. 
(Straup, C. J . ,  dissenting.)

A. L. R. note*.
Postponing distribution until payment 

of dehts or settlement o f estate as 
violating rule against perpetuities, 13 
A. L. R, 1033; validity of agreement 
among beneficiaries fo r  distribution in 
manner or proportions other than that 
provided by will, 97 A . L. R. 468.

102-12-7. Id. Of Share of Child or Issue Dying During Administra
tion—Supplementary Account and Estimate of Costs of 
Closing Estate.

Upon the final settlement of the accounts of the executor or adminis
trator, or at any subsequent time upon the petition of the executor
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or administrator or of any heir, legatee or devisee, and upon notice, the 
court must proceed to distribute the residue of the estate in the hands 
of the executor or administrator among the persons who by law are 
entitled thereto; and if the decedent has left a surviving child or the 
issue of other children, and any of them, before the close of the adminis
tration, have died intestate while under age and not having married, no 
administration on such deceased child’s estate is necessary, but all the 
estate to which such deceased child was entitled by inheritance must, 
without administration, be distributed to such child's heirs at law. A 
statement of any receipts and disbursements of the executor or admin
istrator since the rendition of his final account must be reported and 
filed at the time of making such distribution, and a settlement thereof, 
together with an estimate of the expenses of closing the estate, must be 
made by the court and included in the order or decree, or the court may 
order notice of the settlement of such supplementary accounts, and refer 
the same as in other cases of the settlement of accounts.

(C. L. 17, §7764.)
History,

This section dues not differ m aterially 
from R. S . 1898, § 3 9 5 3 ; Comp. Laws 
1907, § 3963.

Comparable provisions.
Idaho Code, § 16-1300 (substantially 

the sam e).

Mont. Kov. Codes, § 10327 (sim ilar in 
purport).

Cross.references.
Descent and distribution, 101 -4 ; dis

tribution of homestead, 101-4-0  to 101— 
4-8 , 102 -8 -2 ; appointment of attorney 
for nonresident heir, 102-14-25.

102-12-8. Id. Decree—Rights of Distributees.
In the order or decree the court must name the persons and the pro

portions or parts to which each shall be entitled, and such persons 
may demand and sue for and recover their respective shares from the 
executor or administrator or any person having the same in posses
sion. (C. L. 17, §7765.)
History.

This section docs not differ m aterially 
from R. S . 1808, §3 9 6 4 ; Comp. Laws 
1907. § 3964, or from 2 Comp. Laws 1888, 
§ 4202.

Comparable provisions.
Idaho Code, § 15-1307, Mont. Rev. 

('odes, § 10328 (includes identical pro
vision, coupled with the following con
cluding sentence: "Such  order or decree 
is conclusive as to the righ ts of heirs, 
legatees or devisees, subject only to 
be reversed, set aside or modified on 
appeal” ; Montana provision omits word

Cross-references.
Recording decree, effect, 102-14-10. 1

1. Compliance with decree.
Where there is entered decree direct

ing executor to deposit certain money 
in bank for use and benefit o f legatee, 
executor cannot be released and his

bondsmen discharged until he fully com-

Slics with such decree. Ehrngrcn v. 
ronlund, 19 U. 411, 67 P . 268.

2. Effect o f distribution.
A fter distribution, adm inistrator is 

precluded from exercising control, as 
representative, over the property dis
tributed, and if  assets fully set apart 
remain in his possession, he holds them 
as agent or bailee of the distributee and 
not as representative. Robbins v. 
Duggins, G1 U. 542, 216 P. 232.

3. Conclusiveness of decree.
A decree of distribution in probate pro

ceedings, a fter  due and legal notice, by 
u court having jurisdiction of the sub
je c t  m atter, is conclusive as to the fund, 
itcniB, and m atters covered by and 
properly included within the decree until 
set aside or modified by the court enter
ing the decree in the manner prescribed 
hy law, or until reversed on appeal. 
In re Evans, 42 U. 282, 130 P. 217.
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I. Statute o f limitations.
Rule th at where adm inistrator is 

burred by lapse of tim e, heirs are  also 
barred, and no application where prop
erty hud been distributed in accordance 
with this section, and plaintiff, seeking 
to recover such property distributed to 
him while he was minor within two 
yours ufter he uttained m ajority, was 
not barred from maintaining action, 
since limitation did not s ta r t to  run 
against him until he had attained major- 
itv under 104-2-19 . Robbins v. Dug- 
gins. 61 U. 642, 21C P. 232.

A. L. H. notes.
Decree directing distribution o f estate 

to person who is dead, 25 A. L . R. 
1563.

Failure o f decree or order of distribu-

102-12-9. Id. Advancements to 
Decree.

tion of decedent's estate to describe 
specifically the properly or prop
erty  interests involved, or mis
description thereof, 120 A. L. R. 630.

Order or decree o f distribution of de
cedent's cstutc ns protection of 
executor or administrator against 
clniins o f one not named therein 
who was entitled to a share of the 
estate , 106 A. L. R. 817.

Payment or delivery of legaev or dis
tributive share before decree of 
distribution as defense to action by 
legatee or distributee against per
sonal representative or surety on 
his I>ond, 121 A. L . R. 1069.

Right o f executor or administrator to 
credit on account of advances to 
distributees before obtaining order 
of distribution, 126 A. L, R. 780.

Be Determined—Conclusiveness of

All questions an to advancements made or alleged to have been made 
by the decedent to his heirs may be heard and determined by the 
court, and must be specified in the decree assigning and distributing 
the estate; and the final judgment or decree of the court i9 binding 
on all parties interested in the estate, subject only to be reversed, modi
fied or set aside on appeal. (C. L. 17, § 7766.)
Comparable provisions. Crona-referencea.

Cal. Probate Code, § 1054, Idaho Code, Advancements, 101—4—18 to 101 -4 -22 ; 
§ 15-1323, Mont. Rev. Codes, § 10345 conclusiveness of probate decrees, 102- 
(substuntinlly the sam e). 1-7, 102-1 8. 102-2-4 , 102-11-37, 102-

14-12, 102-14-16.

102-12-10. Id. Payment of Taxes on Personal Property a Condition 
Precedent.

Before any decree of distribution of any estate is made the court 
must be satisfied, by the oath of the executor or administrator or 
otherwise, thAt all state, county and municipal taxes legally levied upon 
personal property of the estate hnvo been fully paid.

(C. L. 17, §7767.)
Ilixlory.

This section is pructicolly identical 
with R. S. 18'J8, § 3056; Comp. Laws 
1007, § 3056.

where executor hud notice of assessment 
aguinst property and had duty of pay
ing all taxes due from  estate. In rc 
Thourot's E state, 52 U. 106, 172 P. 607.

Comparable provisions.
Idaho Code, §15-1311  (includes sub

stantially identical provision). I.

I. AaHpHsment of taxes.
Thut property of decedent was as

sessed to estate und not to executor or 
beneficiary under will was immaterial,

2. Reimbursement of administrator.
Under this section, administrator is 

entitled to be credited in settlement of 
his accounts where he has paid taxes 
levied against the reul estate, because 
he was simply performing his duty in 
paying tuxes. In re Hunsen's Estate, 65 
U. 23. 39, 184 P. 197.

102-12-11. Id. Partition May Be Adjudged by Decree.
The administrator or executor may include in the petition for distri

bution, cr any person interested may at any time before distribution
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separately file, a petition for the partition of the estate among the per
sons entitled thereto in proportion to their respective rights. Notice 
of such petitions shall be given, and the court, after a hearing, mny in 
one decree distribute and partition the whole property of the estate, 
setting out by metes and bounds or description the share of each in
dividual so that the same can be easily distinguished, or the court may, 
upon request of two or more parties, set off their shares so as to be held 
by them in common and undivided. (C. L. 17, § 7768.)
Cross-references. A. L. K. notes.

Partition , 104-58; partition on partial Right of executor or adm inistrator to 
distribution, 102-12-1, 1 0 2 -12 -2 ; record- bring proceedings for partition of real 
ing decree. 102-14-10. property. 57 A. L. R. 573; testam entary

provision operating to prohibit or post
pone partition, 85 A. L. R. 1321.

102-12-12. Id. Partition by Referees.
Whenever it is impracticable or inconvenient for the court to make 

a complete partition among all the parties in the first instance, or 
on petition of any interested person, the court, having first ascertained 
and determined the shares or interests of the persons entitled, may 
appoint one or more disinterested persons to act us referees for the 
purpose of making the partition. In making the partition the referees 
must divide the property and allot the several portions thereof to the 
several parties, quality and quantity relatively considered, according 
to the respective rights of the parties as determined by the court, desig
nating the several portions by proper landmarks, nnd may take testi
mony, ord®r surveys and take such other steps us mny be necessary.

History. 1. Manner of complying with section.
This section is practically identical The partition must in every case be 

with R, S. 1808, § 3 0 6 8 ; Comp. Laws equitable, and no one given an unneccs- 
1007, § 3958. sary advantage. In rc Ferguson’s

Estate, 44 (J. 234. 130 P. 436, applying 
Comp. Laws 1907, § 3058.

102-12-13. Id. Report of Referees Confirmation.
As soon as practicable the referees must make a report to the court 

in writing, and the court may confirm, change, modify or set aside 
the report, and if necessary appoint new referees. Upon the confirma
tion of the report the court may include distribution and partition in 
one decree. (C. L. 17, §7770.)

102-12-14. Id. Of Estate in Different Counties.
I f  the real estate is in different counties, the court may, if deemed 

proper, appoint referees, who shall make division of such rent estate 
wherever situated within this state. (C. L. 17, §7771.)

Cumparable provisions. Mont. Rev. Codex, § 1033(1 (commix-
Idaho Code, § 16-1314 (probate court sinner* may lie appointed, where real 

may appoint a commissioner, or different estate is in different counties), 
commissioners for each county, if the 
real estate is in different counties).
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102-12-15. Id. Distribution to Grantees of Heirs or Beneficiaries.
Partition or distribution of the real estate may be made as provided 

in this chapter, although some of the original heirs, legatees or dev
isees may have conveyed their shares to other persons, and such shares 
must be assigned to the persons holding the same in the same manner
as they otherwise would have been

History.
This section is practically identical 

with R. S. 18118, §30(11; Comp. Ljiws 
uh)7, §:is<;i.

Comparable provisions.
Idaho Code. §15-11115 (identical); 

Mont. Rev. Codes, § 10337 (substantially 
identical).

Cross-references.
Conveyance hv heirs before distribu

tion, 101-:M 0.

1. Assignment of shares.
Assignment, though absolute in form, 

lint in fact intended us u m ortgage, was 
not conveyance as contemplated by this 
section entitling assignee or mortgagee

to such heirs, legatees or devisees.
(C. L. 17, §7772.)

to have estate distributed to him. In re 
Miles’ E state. 63 U. 144, 223 P. 337.

Where judgm ent creditor of heir inter
vened and objected to petition of ad
m inistrator for final distribution, and 
court found th at assignment by heir 
was intended as mortgage, and hence, 
assignee was not entitled to distribu
tion, court erred in dismissing adminis
trator's petition and in not ordering 
final distribution to heir subject to 
rights, if any, o f judgm ent debtor and 
assignee. In re Miles* Estate, 63 U. 144, 
223 P. 337.

2. Assignees of heirs.
The rights of an assignee from an 

heir have been clearly defined in Dunn 
v. W allingford, 47 V. 4D1. 165 P. 347.

102-12-16. Id. When Partition Impracticable—Owelty.
When the real estate cannot be divided without prejudice or incon

venience to the owners, the court may assign the whole to one or more 
of the parties entitled to share therein who will accept it. The parties 
accepting the whole must pay to the other parties interested their just 
proportion of the true value thereof, or secure the same to their satisfac
tion, or in case of the minority of such party, to the satisfaction of 
his guardian and the court having jurisdiction of the guardianship 
matter; and the true value of the estate must be ascertained and re
ported by the referees. When the referees appointed to make parti
tion are of the opinion that the real estate cannot be divided without 
prejudice or inconvenience to the owners, they must so report to the 
court, and recommend that the whole be assigned as herein provided, 
and must find and report the true value of such real estate. On filing 
the report of the referees and the making or securing of the payment as 
before provided, the court, if it appears ju st and proper, must confirm 
the report, and thereupon the assignment is complete, and the title to 
the whole of such real estate vests in the person to whom the same is 
so assigned. (C. L. 17, § 7773.)
Cum parable provisions.

Iiluho Code, §15-1317 , Mont. Kev.
Codes, § 10330 (sim ilar).

102-12-17. Id.
When any tract of land or tenement is of greater value than any one 

person’s share in the same estate to be divided, and it cannot be divided 
without injury to the same, it may be set off by the referees appointed
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to make partition to any of the parties who will accept it. The party 
accepting must pay or secure to the others such sums as the referees 
shall award to make the partition equal, and the referees must make 
their award accordingly; but such partition must not be established by 
the court until the sums awarded are paid to the parties entitled to 
the same, or secured to their satisfaction. (C. L. 17, § 7774.)
Cum parable provisions. term ‘‘commissioners” in used in lieu

Idaho Code, § 15-1318, Mont. Rev. of "referees” throughout the several 
Codes, £ 10340 (substantially the sam e; pertinent provisions).

102-12-18. Id. Sale and Distribution of Proceeds.
When it appears to the court from the referees’ report that it cannot 

otherwise be fairly divided and should be sold, the court muy order 
the sale of the whole or any part of the estate, reul or personal, by 
the executor or administrator, or by a referee appointed for that pur
pose, and the proceeds distributed. The sale must be conducted, re
ported and confirmed in the same manner and under the same require
ments as provided in chapter 10 of this title. (C. I,. 17. § 7775.)
Comparable provisions.

Idaho Code. § 15-1:110, Monl. Rev.
£ m i l l  (substantially identical).

102—12—19. Discharge of Personal Representative.
When the estate has been fully administered, and it is shown by the 

executor or administrator, by the production of satisfactory vouchers, 
that he has paid all sums of money due from him, and delivered under 
the order of the court all the property of the estate to the parties en
titled, and performed all the acts lawfully required of him, the court 
must make a judgment or decree discharging him from all liability to 
be incurred thereafter. (C. L. 17, § 7776.)
History.

This section is practicully identical 
with 2 Comp. Laws 18*8, £ 4284; K. S. 
181)8, £ :«)II5; Comp. I j »ws 1!)07, § 3906.

Cross-references.
Final account and discharge of execu

tor or administrator, 102-9-25 , 102-11-311. I.

I. When entitled to discharge.
Duties of administrator are not fully 

performed until he hus not only ac
counted for. but also distributed, all o f

ussetB of estate which have come into 
his possession as adm inistrator. In re 
Brooks, 83 U. 60G, 30 P.2d 1005.

2. Compliance with decree.
Where there is entered decree direct

ing executor to deposit certain money in 
bank for use and benefit o f legatee, 
executor cannot he released and his 
bondsmen discharged until he fully com
plies with such decree. Ehrngren v. 
Gronlund, 19 U. 411, 67 P. 268.

102-12-20. Dislribution of Property Afterwards Discovered.
The final settlement of an estate shall not prevent n subsequent dis

tribution and partition of property afterwards discovered, upon peti
tion and notice, without a reissue of letters. Letters may be reissued at 
any time if necessary. (C. L. 17, § 7777.)

102-12-21. (Repealed by L. 39, ch. 114, § 1, eff. May 9.)

102-12-22. Distribution in Ancillary Administration.
Upon application for distribution, after final settlement of the ac

counts of administration, if the decedent was a nonresident of this state,
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leaving a will which has been duly proved or allowed in the state of 
his residence, an authenticated copy whereof has been admitted to 
probate in this state, and it is necessary, in order that the estate or any 
part thereof may be distributed according to the will, that the estate 
in this state should be delivered to the executor or administrator in 
the state or place of his residence, the court may order such delivery 
to be made, and. if  necessary, order a sale of the real estate and a like 
delivery of the proceeds. Such delivery in accordance with the order 
of the court is a full discharge of the executor or administrator with 
the will annexed in this state in respect to all property embraced in 
such order, which, unless reversed on appeal, binds and concludes all 
parties in interest. Sales of real estate ordered by virtue of this sec
tion must be made in the same manner as other sales of real estate of 
decedents by order of the court. (C. L. 17, §7779.)
Hixlory.

This section is practically iiii-tilicul 
with R. S. ln'JH, $ HIGH; Comp, Laws 
l!M)7, § MOM.

Comparable provisions.
Motto ('oiio, § 15-1108 (svilmUinlntlly 

iilonlioiil).

CroNs-rofrrrnroH.
Proof of foreign will. 102-:t-22 let 

102-:* 24 : aliens lake- by succession, 101-

1. Ancillary administration.
Courts have jurisdiction to hold assets 

in ancillary administration subject to 
claims o f creditors who have proved 
their claims in uncillnry administration, 
and to distribute surplus to legatees and 
distributees within such administration 
according to their respective interests 
in surplus assets of estate. In  rc Camp
bell's Kstntc. 6.1 U. 487, 172 P. 688.

Legatee is as  much entitled to re
cover. and to )>e protected us to assets, 
inside state  where ancillary adminis
tration is hod. as  general creditor. In 
re Campbell's E state. 51 U. 487, 172 P, 
1188.

192-12-23. Id. lg>cal Creditors Must Be First Paid.
The property of a nonresident decedent shall not be transmitted 

to a foreign executor or administrator until all the creditors who nre 
citizens of this state have been paid, if the estate is solvent, or until 
such creditors have received their just proportions, if the estate is 
insolvent. (C. L . 17, §7780.)
Hialory.

This section is identical with U. S. 
I H I I 8 ,  $:«><«»; Comp. Laws 11)07, glimi).

1. Protection o f domestic legatees and 
creditors.

Legutee is us much entitled to recover, 
and to be protected as to assets, inside 
stute where uncillary administration is 
had. ns general creditor. In re Cump- 
liell'a Estate, 6.1 U. 487, 17.1 P . 688.

102-12-24. Agent for Absent Beneficiary— Appointment of.
When any estate is assigned or distributed by a judgment or decree 

?f the court to any person residing out of and having no agent in this 
state, and it is necessary that some person should be authorized to take 
possession and charge of the same for the benefit of such absent per
son, the court may appoint an agent for that purpose and authorize 
him to take charge of such estate as well as to act for such absent per
son in the distribution ; provided, that if  such estate is in money when so 
assigned or distributed, the executor or administrator of such estate 
may deposit the share of such person, in his name as far as known, with



1 0 2 -1 2 -2 5 Title 102— Probate Code [76 0 ]

the state treasurer, who shall give duplicate receipts for the same, 
one of which must be filed with the slate auditor ami the other with 
the clerk of the court. (C. L. 17, § 7781.)
Comparable provisions. Cronn-refcrcncex.

Idaho Code, § 16-1:124, Mnnt. Rev. Attorney for nonresident heirs to he 
Codes. 8 10240 (sim ilar, except us to appointed, 102-14-26. 
proviso herein).

102-12-25. id. Bond, Compensation and Expenses— Right (o Sue and 
Be Sued.

The agent must execute a bond to the state, to be approved by the 
court, conditioned that he will faithfully manage and account for the 
estate. The court appointing such agent may allow a reasonable sum 
out of the estate for his services and expenses. Such agent may sue 
and be sued as such. (C- L . 17, §7782.)
Comparable provisions. may allow reasonable sum out of the

Idaho Code, § 16-1226, Mont. Rev. "profits of the esta te” for airent'n serv-
Codes, § 10247 (sim ilar, although last ices und expenses), 
sentence herein is not included; court

102-12-26. Id. Annua) Account by Agent.
The agent must render annually to the court appointing him a de

tailed account showing the condition of the estate.
(C. L. 17. § 7783.)

Comparable provisions. quirt'd to he shown in agent’s annual
Idaho Code, g 16-1227, Mnnt. Rev. account).

Codes, § 1024!) (specifying items rc-

102-12-27. Id. Sales of Properly by.
The court may at any time direct the sale of all or part of such real 

or personal property, and such sale shall be conducted and report made 
to the court in the same manner as is hereinbefore provided for the 
sale of property of decedents. The proceeds of such sale, after de
ducting the expenses thereof, must be paid into the state treasury, 
and receipts taken and filed therefor as hereinbefore provided.

(C. L. 17. §7784.)
Cross-references.

Sales generally, 102-10.

102-12-28. Id. Payment of Proceeds to Claimants— Escheat.
When any person appears and claims the money paid into the treas

ury, the court making the distribution must inquire into such claim, 
and, being first satisfied of his right thereto, must grant him a certifi
cate to that effect, under its seal; and upon presentation of the certifi
cate to him the clerk of the court must draw his requisition on the 
state auditor for the amount; and upon presentation to him of such 
requisition the state auditor shall draw his warrant on the state 
treasurer in the sum called for in said requisition. If no claimant ap
pears within five years after the decedent’s death to claim succession, 
the property or the proceeds thereof shall escheat to the state for 
the benefit of the state school fund. (C. L. 17, §7785.)
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History.
Formerly the county clerk acted in 

place of the stute auditor. R. S . 1H9K, 
S :»£>74; Comp. Laws 1907, §11974. But 
in other respects those sections and the 
present one urc identical.

Cross-references.
Escheats to go to school fund, Const. 

A rt. X . § :i, 101-4-5.

I . Establishm ent of righ t of s ta te  to 
escheat.

All the state must establish to claim 
property by escheat hereunder is the 
ileath o f  the intestate and expiration of 
five-year period, following death, in 
which no one claimed by right o f  suc
cession. In re Apostolopoulos’ Estate, 
68 U. 344, 250 P. 409, 263 P. 1117, 48 
A. L. R . 1322.

1. Effect o f expiration of five-year 
period.

In view of last sentence of this sec
tion and 101-4-6, Bubd. ( 9 ) ,  and notice 
!>y publication under 102-12-7 , an un
claimed estate escheats upon the ex
piration of five years notwithstanding 
the existence of nonresident alien heirs

102-12-2!). Estates of Intestates Without Heirs—Special Administra
tion.

When any person dies intestate and without heirs, leaving property 
in this state, it shall be the duty of the court, upon notice of that fact, 
to appoint h special administrator to take charge of such property. 
The special administrator shall give a bond conditioned for the faithful 
performance of his trust, and shall annually render to the court ap
pointing him a detailed account of the condition of the estate. The 
special administrator may sue and be sued, and he shall be allowed 
by the court out of the estate a reasonable sum for his services and 
expenses. (C. L. 17, §7786.)

Cross-references.
Special administration in general, 102- 

4-11 to 102 -4 -16 ; clerk mny appoint 
speciul administrator, 102-2-1.

102-12-30. Id. Escheat Within Two Years.
At the expiration of two years after such appointment, if no claim

ant shall have appeared and established his right to the estate, the 
same shall be deemed to have escheated to the state, and the court 
shall direct the sule of all o f the property, and shall cause the proceeds 
thereof, after the payment of debts, expenses and taxes, to be paid 
into the state treasury for the benefit o f the state school fund. The 
special administrator shall file a receipt for such payment with the 
state auditor and a duplicate thereof with the c1nrk of the court.

(C. L. 17, §7787.)

unnwnre of their rights. (B u t this may 
lie modified by provisions of treaty be
tween the United S tates and country 
of an alien intestate, requiring local 
authorities having jurisdiction of estate 
to notify consular authorities respecting 
death of any such person without ap
parent heirs.) In  re Apostolopoulos* 
Estate, 68 U. 344, 260 P . 4C9, 263 P. 
1117,48 A. L . R. 1322.

Where local authorities having ju r is 
diction of unclaimed estate of alien 
intestate fa il to give actual notice of 
death to consular authorities of his 
country, as required by treaty with the 
United States, when citizen or subject 
of said country dies without apparent 
heirs, then heirs may claim estate not
withstanding expiration o f five-year 
period provided hereunder, where they 
were unaware of rights prior thereto. 
In re Apostolopoulos’ E state, 68 U. 344, 
250 P . 469, 263 P. 1117, 48 A. L. R. 
1322.

E state did not escheat to state as 
against heir who appeared more than 
five years a fter  death of deceased where 
death was unknown until seven years 
after it  occurred. In re Fren ch ’s E state, 
64 U . f>6, 228 P. 194.
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A. L. K. notes. judieiul proceeding to vest title to real
Necessity and sufficiency of notice to  property in state  by escheat, 70 A. I.. 

support title  by cschrat to decedent's K. 13f>4. 
estate, 48 A. I,. K. 1342; necessity of

102-12-31. Testamentary Trustees— Accounting by.
Any trustee created by will or appointed to execute any trust so 

created shall, annually, pending the execution of his trust, and at the 
termination thereof, render his account as such trustee to the court 
in which the will was probated. Such accounting shall be heard by 
the court upon notice. Any such trustee may, in the discretion of the 
court, upon application of any beneficiary be ordered to appear and 
render his account. (C. L. 17, § 7788.)
CroaH-refcrcnffM.

Principal und income, T itle  73A ; sue- 
cession on death o f  trustee, 2 0 -2 -1 ; 
general pioviaions for rendering ac
count*, 102-11-32, 102-11-30 , 102-12-4 
to 102-12-15.

A. I,, it. notea.
Conflict of laws us to administration 

of testam entary trusts and proper forum 
for judiciul proceedings relating 
theveto, 115 A. L. R. 802.

102-12-32. Id. Expenses and Compensation—Vacancies and Succes-

Tlie court shall allow such trustee his proper expenses and such com
pensation as may be reasonable. Unless the will provides for the resig
nation of a trustee and the manner of filling the vncancy caused by 
such resignation, the court may determine upon what terms the resig
nation of a trustee may be effected, and may appoint a successor. The 
court may also appoint a successor to such trustee or his successor when 
a vacancy shall occur from any cause. Any successor appointed pur
suant to the provisions of this section shall be subject to the provisions 
of this section, and to the provisions of sections 102-12-31 and 102-12- 
33, nnd any such trustee and his successor shall be subject to the orders 
of the court in the administration of. or with reference to. the trust.

(C. L. 17, §7789.)
C rnsB-ref e rences.

Trust estate veHts in successor upon 
death o f trustee, 2 9 -2 -1 .

102-12-33. Agents, Special Adminiatralors, Trustees— Final Settle
ments.

Sections 102-12-19 and 102-12-20 relating to final settlements shall 
apply to agents, special administrators and trustees, and to the estates 
administered by them. (C. L. 17, § 7790.)

102-12-34. Determination of Heirship—Petition.
Whenever letters of administration or letters testamentary have not 

been applied for, any interested person may, at any time after the ex
piration of three months from the decedent’s death, present to any court 
that would have jurisdiction to appoint an administrator or an executor 
a verified petition setting forth the name and residence of the decedent, 
the date of his death, the fact that he died testate or intestate, the 
names and addresses of the heirs so far as he knows, a description of 
any real property concerning which a determination of heirship is de-
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sired, and praying for a decree determining the heirs of such deceased. 
Upon the presentation of such petition notice by posting or publication 
shall be given and notice mailed to all the heirs of the decedent so far as 
known.
History.

Added by L. .19. ch. 116, eff. Feb. 21.

1. Determination of heirship.
Heirship may be determined on a 

proper application before the tim e for 
final distribution, and a probate court, 
in the exercise of proper discretion, has

102-12-35. Id. Decree.
When the facts are established to the satisfaction of the court a de

cree shall be given specifying who are the heirs of such deceased per
son and such decree is conclusive upon the parties and their successors 
in interest with respect to such property.
History.

Added by L. 39, ch. 116, eff. Feb. 21.

jurisdiction to determine and may deter
mine the question o f heirship a t any 
time during the probate proceeding. 
The jurisdiction to determine heirship 
is inherent in the probate court to  pro
tect the in terest of a)) heirs. Child v. 
District Court o f Second Jud icial Diet., 
80 U. 243, 14 P.2d 1110.

CHAPTER 13

GUARDIANSHIP

102-13-1.

102-13-2.
102-13-3.

102-13-4.

102-13-6.

102-13-6.

102-13-10.

102-13-11.

102-13-12.

102-13-13.

102-13-14.
102-13-16.

102-13-10.

“General Guardian,” "Spe
cia l Guardian" Defined.

Appointment by Parents.
Guardians of Property 

Must Be Appointed by 
Court.

Exclusive Jurisdiction of 
C ourt F irs t  Making Ap
pointment.

Several Guardian* —  Ap
pointment —  Survivor
ship.

Court May Impose Special 
Duties.

Testam entary Guardians—  
Bond, Powers, Duties.

Guardian ad Litem Not A f
fected Hereby.

Oath —  Bond —  Resigna
tion— Removal.

O f Insane Persons— Dis
charge o f Guardian.

Laws Relative to E states of 
Decedents Applicable.

O f Minors —  Petition — 
Notice— Appointment.

Id. Preferred Rights to 
Letters.

Id. Term ination.
Id. Release o f Guardian 

by Ward.
Id. Discharge A fter 

W ard's A ttaining Mb -

102-13-17.

102-13-18.

102-13-20.

102-13-21,

102-13-23.
102-13-24.
102-13-26.
102-13-26.

102-13-27.

102-13-28.

102-13-29.

102-13-30.

102-13-31.

102-13-32.

Id. Support Out of W ard's 
Estate.

Id. Parents A re Joint 
Guardiuns, with Equal 
Rights.

O f Insane Persons— Peti
tion —  Notice —  Ap
pointment.

Id. "Incom petent," etc.. 
Defined.

Id. Restoration to Capac
ity  —  Petition, Notice, 
H earing. Decree.

Id. O f Insane W ife— Re
linquishment of S ta tu 
tory Interest.

Id. Petition.
Id. Notice and Hearing.
Id. Findings and Decree.
Id. Special Guardian —  

Appointment, Bond, Du
ties.

Id. Relinquishment by 
Guardian.

Id. Disposition of Pay
ment Received.

Powers and Duties—Of 
General Guardians.

Id. O f Guardians Ap
pointed by Court.

Id. O f Guardians o f Per
son.

Id. O f Guardians of Piop- 
erty.
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102-13-33.

102-13-34.

102-13-35.

102-13-30.

102-13-37.

102-13-38.

102-13-30.

102-13-40.

102-13-41.

102-13-42.

I<i. Power to Sell, Mort
gage ami Lease.

Id. Payment o f Debts—
F irs t  Out of Personalty.

Id. Settling Accounts—
Compounding Debts—Ac

id . Inventory and Ap
praisement.

Id. Special Accountings—  
After-Acquired Property.

Id. May Assent to P arti
tion.

Id. Support and Education 
o f  Ward.

Compensation and E x-

ia^es. Mortgages and 
Leases.

d. Application of Pro-

102-13-13.
102-13-44.
102-13-45.

102- 13-46.

102-13-47.
102-13-48.

102-13-19.

102-13-61.

Id. Investments.
Id.
Embezzlement, etc., of 

Ward’s Estate— Citation 
to Person Suspected.

Of Nonresident W ards — 
Powers.

Id. Bond.
Id. Exclusive Jurisdiction 

of Court F irs t  Making 
Appointment.

Id. When Guardian Also 
Nonresident— Removal of 
Property.

Id. Application for Re
moval— Order.

Id. Order Discharges 
Local Guurdian.

History of act. This chapter was Comp. Laws 1876, §§ 1023-1034; 2 Comp. 
Laws 1888, P a r t  Fifth , Chap. I I , p. 8 3 ; R. S . 1898, Title 74, Ch. 14, p. 863; Comp. 
Laws 1007, T itle  89, Ch. 14, p. 1251.

102-1^ 1. ‘‘General Guardian," “Special Guardian" Defined.
A general guardian is the guardian of the person, or of all the prop

erty of the ward within this state, or of both; every other is a special 
guardian. (C. L. 17, §7798.)
History. Comparable provisions.

This section is practicull.v identical Cut. Probate Code, §1401 (sim ilar), 
with Laws 1878-1880, p. 70, §§ 6 and 0; 
und it is identical with R. S . 1898,
§ 3 9 8 3 ; Comp. L bws 1907, § 3983.

102-13-2. Appointment by Parents.
A guardian of the person or estate, or of both, of a child born or 

likely to be born may be appointed by will or by deed to take effect upon 
the death of the parent appointing; such appointment may be made by 
the father, with the written consent of the mother; or by either parent, 
if the other is dead or incapable of consenting. (C. L. 17, § 7799.)
History.

This section is identical with Laws 
1878-1880. p. 70, § 7, and with R . S.
1898, § 3984 ; Comp. Laws 1907, §3984.

102-13-3. Guardians of Property Must Be Appointed by Court.
No person, whether a parent or other person, shall have any power 

as a guardian of property, except bv appointment as hereinafter pro
vided. (C. L. 17, §7800.)
A. L. It. notea.

Right o f nutural guardian to custody 
nr control o f  infant's property, 6  A . L.
R. 116.

102-13-4. Exclusive Jurisdiction of Court First Making Appointment.
In all cases the court first making the appointment of a guardian 

shall have exclusive jurisdiction to control him. (C. L. 17, § 7801.)
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As to guurdian for nonresident ward,
102-13-48.

102-13-5. Several Guardians— Appointment— Survivorship.
The court, whenever necessary, may appoint more than one guardian 

of nny person subject to guardianship, who must each give bond and 
be governed and be liable in all respects as a sole guardian. On the 
death of one of two or more joint guardians the power shall continue 
to the survivor until a further appointment is made by the court.

(C. L. 17, §7802.)
Cross-references. authority construed ns giving authority

Seal o f court necessary on uppoint- to nm jority, 88-2-10 . 
tnent, 2 0 -7 -1 0 ; words giving joint

102-13-6. Court May Impose Special Duties.
When a person is appointed guardian the court may insert in the 

order of appointment conditions not otherwise obligatory, providing 
for the care, treatment, education and welfare of the ward. The per
formance of such conditions shall be a part of the duties of the guard
ian, for the faithful performance of which he and the sureties on his 
bond shall be responsible. (C. L. 17, §7803.)

102-13-7. Testamentary Guardians—Bond, Powers, Duties.
Every testamentar. guardian must give bond and qualify, and has 

the same powers and must perform the same duties with regard to 
the person and estate of his ward, as guardians appointed by the court, 
except so far as his powers and duties are legally modified, enlarged 
or changed by the will by which such guardian was appointed.

(C. L . 17, §7804.)
Comparable provisions.

Cul. Probate Code. § 1484 (substan
tially identical, except th at bond is not 
m entioned); § 1485 (testam entary guard
ian need not give bond unless required 
by the court from  which the letters 
issued).

Idaho Code, §15-181.7, Mont. Rev.
Codes, §10410 (substantially identical).

102-13-8. Guardian ad Litem Not Affected Hereby.
Nothing contained in this title affects or impairs the power of any 

court to appoint a guardian to defend the interests of any minor in
terested in any suit or matter pending therein. (C. L. 17, § 7806.)

A. L. R. notes.
Bonds of guardians generally, see 

notes under 102 -5 -1 ; power of parent to 
appoint testam entary guardian for adult 
imbecile child, 24 A. L. R. 1468.

History.
This section is practically identical 

with 2 Comp. Laws 1888, §4717 , and is 
identical with R. S . 1808, § 3 9 0 0 ; Comp. 
Laws 1907, §3090.

Comparable provisions.
lduhn Code, §15 -1814  (id en tica l); 

Mont. Kcv. Codes, § 10411 (substantially 
identical).
Cross-references.

Guardians ad litem, 104-3-0  c t  scq.

1. Guardian ad litem.
It is plain from th is section th at the 

luw in relation to the appointment of a 
general guardian does not in terfere with 
the power of the court to appoint a 
guardian ad litem. Accordingly, trial 
court muy appoint a guardian ad litem 
to conduct the suit, although the minor's 
nonresident guardian began the suit, as 
he had a righ t to do. Hyndman v. 
Stowe, 9 U. 23, 30, 33 P. 227.
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102-13-9. Oath— Bond—Resignation— Removal.
The provision* of this title respecting the oaths of otlicc and bonds 

of executors and administrators and their resignation and removal, no 
far as applicable, shall apply to and govern the oaths of office, bonds, 
resignation and removal, respectively, of guardians.

(C. L. 17. §7806.)
C rosa-refe rences.

Oaths nrul bonds, 102-6; removal and 
resignation, 102-0.

102-13-10. Of Insane Persons— Discharge of Guardian.
The guardian of an insane or other person may be discharged by the 

court when it appears, on the application of the ward or otherwise, that 
the guardian is no longer necessary. (C. L. 17, § 7807.)

102-13-11. Laws Relative to Estates of Decedents Applicable.
The provisions of this title relative to the estates of decedents shall, 

as far as conformable, apply also to guardianship matters.
(C. L . 17, §7808.)

102-13-12. Of Minors— Petition— Notice— Appointment.
The district court for each county, when it appears necessary or 

convenient, may appoint guardians for the persons and estates, or 
either of them, of minors who have no guardian legally appointed by 
will or deed, and who are inhabitants or residents of the county or who 
reside without the state and have estate within the county. Such an 
appointment may be made on the petition of a relative or other person 
on behalf of the minor, or on the petition of the minor, if  fourteen 
years of age. Before making such appointment the court must cause 
such notice as it deems reasonable to be given to any person having 
the care of the minor, and to such relatives of the minor residing in 
the county as the court may deem proper. (C. L. 17, § 7809.)
Hislury.

This section is practically identical 
with It, S . § :101I4; Comp. Laws
11)07, § 3994.

Comparable provisions.
Mont. Rev. Codes, $ 10401 (substan- 

tiully identical).

('rnss-references.
Notice, 102-14. 1

1. Necessity for notice.
Part of thin section relating to notice, 

requiring th at before making appoint
ment of guardian for minor, court must 
cnusc such notice as it deems reasonable 
to  be given to any person having care  of 
minor, means th at reasonable notice 
mUBt he given to any person having 
custody of minor, or that notice must be 
properlv waived. Erickson v. Mc
Cullough. SI U. 16!), 63 P.2d 696, 109 
A. L. R. 332.

P art o f this section providing that 
before appointment o f  guardian, court 
m ust cause notice to be given to such 
relatives of minor residing in county as 
it deems proper, vests in court power to 
select or determine relatives, i f  any, to 
whom notice should be given, and failure 
to give notice to relatives, other than 
those having custody of minor, is not 
jurisdictional. Erickson v. McCullough, 
91 U. 169, 63 P.2d 696, 100 A. L. R. 
332.

2. What constitutes notice.
When any person having custody of 

minor petitions fo r  appointment of 
guardian, such petitioning ia equivalent 
o f notice required by this section to be 
given to person having care o f minor. 
Erickson v, McCullough, 91 U. 169, 03 
P.2d 696, 100 A. L . R . 332.

On appointment o f  mother as guardian 
of minor Bon, on petition of mother, con
tention th at court waa without juria-
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d id ion lo imikc appointment because of 
failure to give notice to minor's aunt, 
who resided in county, was without 
merit. Erickson v. McCullough, 91 U, 
159. I>:| P.2d 69G, 109 A . L. R. 3:12.

A. I„ It. nntes.
Construction and application of sta t

ute prescribing that notice o f petition

or hearing for appointment of guardian 
be of such nature or be given to such 
pcrsonB as court deemB reasonable or 
proper, 109 A. L. R. 338 ; validity of 
appointment of guardian or curator for 
infant without service o f process upon, 
or notice to, la tter, 1 A. L. R. 019.

102-13-13. Id. Preferred Rights to Letters.
In appointing a guardian for a minor the court shall be guided by 

the following considerations: If the minor is fourteen years of age, 
he may nominate his guardian, subject to the approval of the court, 
but if  the court does not approve such nomination, or if the minor 
resides out of the state, or if, after having been duly cited by the court, 
he neglects for ten days thereafter to nominate a suitable person, the 
court may appoint n guardian. I f  the minor is not fourteen years 
of age. the court may appoint the guardian, giving due consideration 
to the preference of the child, if he is of sufficient age to form an in
telligent preference, but in such case the minor at any time after at
taining the ugo of fourteen years may appoint his own guardian, sub
ject to the approval of the court. Of persons equally entitled to the 
custody in other respects, preference shall be given as follows: first, 
to u parent, but as between parents adversely claiming the guardian
ship neither parent shall be entitled to it as of right: other things being 
equal, if the child is of tender age. it shall be given to the mother, or, 
if it is of an age to require education and preparation for labor or 
business, then to the father: second, to a person who was indicated by 
the wishes of a deceased parent; third, to the trustee of a fund applied 
to the child’s support; fourth, to a relative. (C. L. 17, §7810.)
A. I,. It. nolcs. inirm trntor, trustee or other fiduciary,

Contract in consideration of renun- us contrary to public policy, 121 A. L. 
ciutinn of one's status, or right to R. (177. 
appointment, as guardian, executor, ad-

102—13—1 1. Id. Termination.
The power of n guardian of a minor shall be terminated: first, by 

order of the court; second, by the ward’s attaining m ajority: third, by 
the marriage of the ward; provided, that the guardianship of the estate 
of the WArd may be continued, at the discretion of the court, after the 
guardianship of his person has been terminated by marriage, and until 
he reaches the age of majority. (C. L. 17, §7811.)
('riiKH-rcferencw.

Termination of minority, 14-1-1.

102-13-13. Id. Release of Guardian by Ward.
After a ward has come to his majority he may settle accounts with 

his guardian, and give him a release, which shall be valid, if  obtained 
fairly and without undue influence. (C. L. 17, §7812.)

102-13-16. Id. Discharge After Ward’s Attaining Majority.
A guardian appointed by a court shall not be entitled to his discharge 

until one year after the ward's majority. (C. L. 17, § 7813.)
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102-13-17. Id. Support Out of Ward’s Estate.
I f any minor, having a father living, has property, the income of 

which is sufficient for his maintenance ant' education in a manner more 
expensive than his father can reasonably afford, regard being had to 
the situation of his father’s family and to all the circumstances of the 
case, the expenses of the education and maintenance of such minor may 
be defrayed out of the income of his own property, in whole or in part, 
as judged reasonable, and the court must so direct; and the charges 
therefor may be allowed accordingly in the settlement of the accounts 
of his guardian. (C. L. 17, § 7814.)

102-13-18. Id. Parents Are Joint Guardians, with Equal Rights.
Husband and wife living together are joint guardians of their minor 

children, with equal powers, rights and duties with respect to the con
trol and custody and the services and earnings of their minor children; 
and neither husband nor wife has any right paramount to that of the 
other with respect to the custody and control of or to the earnings of 
their minor children. (C. L. 17, § 7815.)
A. I,. It. notes.

Minority of parent as ulTceting right 
to  guardianship or custody of person or 
estate of child, It) A. L. K. 1043.

102-13-19. Of Insane Persons— Petition— Notice— Appointment.
The district court of each county, when it appears necessary, may 

appoint guardians for the persons and estates of persons who are insane 
or from any cause mentally incompetent to manage their property, and 
who are inhabitants or residents of the county, or who reside without 
the state and have estate within the county. Such appointment may 
be made on the petition of a relative or friend, after such notice of the 
time and place of hearing as the court may direct, to the person sup
posed to be insane or incompetent 
court may designate.
History.

This section in practically identical 
with R . S. 1808, § 4000; Comp. I-uws 
1907, § 4000.

Comparable provisions.
Idaho Code, g 16-1815. Mont. Rev. 

Codes, § 10412 (notice must he given by 
judge o f  hearing as to person's insanity 
or mental incompetency to manage said 
person's property; under Idaho pro
vision, in case of veteran o f World w ar. 
notice also given to United Slates 
V eterans' B ureau).

Cross-references.
D istrict judge may commit insane. 

86 -7-15  to 8 6 -7 -2 9 ; guardian in divorce 
Buit fo r  insane wife, 40 -8-1 . 1
1. General construction.

Section and following section not in 
conflict with 88 -2 -1 2 . suhd. (1 0 ), In 
re Lamont’s E state , 96 U. 219, 7!) P.2d 
640.

and to such other persons as the 
(C. L. 17, § 7816.)

2. Grounds of appointment.
Appointment of guardian for elderly 

woman 84 years of age. who was for
getful, and likely to be imposed upon, 
held warranted by the evidence although 
she had conveyed away all of her 
properly ulready. In re Ijim onl's 
Estate. 95 U. 219. 7!l l\2d 049.

.7. I’elilion and nolire.
Court, in its order setting time for 

hearing on petition, must specify notice 
to he given and not merely direct clerk 
to “cause due notice to be given as pre
scribed by law.” Mushy v. Gisborn, IT 
U. 257, 54 P. 121.

Decisions from other jurisdictions.
—  Montana.

Notice m ust be given to the alleged 
incompetent o f  the proceeding to deter
mine his mental condition for the pur
pose of taking charge of his person or 
properly, or both. State v. District
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Court, Sixteenth Judicial District, Custer
County, 100 Mont. 678, 81 P.2d 422.

A. I,. K. notes.
Construction and applicution o f statute 

prescribing that notice o f petition or 
ncuring for appointment of guurdiun 
be of such nature1 or be given to 
such persons us court deems reason* 
uble or proper, 101) A. L. R.

Contract in consideration of renuncia
tion o f one's status, nr right to ap
pointment, as guurdian, executor, 
administrator, trustee, or other fidu
ciary, us contrary to public policy, 
121 A. I,. It. (577.

May proceedings to have a person de
clared inBane and to appoint con
servator or committee of his per
son or estate rest upon substituted 
or constructive service of process, 
77 A. L . K. 1227.

Necessity and sufficiency of notice to 
alleged incompetent of application 
for appointment of guurdian or com 
mittee, 251 A. L. R. 694.

Remedy for conscrvution of property of 
ulleged incompetent prior to his 
adjudication us such, 107 A. l„  K. 
i:«i2.

102-13-20. Id. "Incompetent." etc.. Defined.
The words "incompetent,” "mentally incompetent” and “incapable,” 

as used in this title, shall be construed to mean any person who, though 
not insane, is, by reason of old age, disease, weakness of mind, or from 
any other cause, unable, unassisted, to properly manage and take care 
of himself or his property, and by reason thereof would be likely to 
be deceived or imposed upon by artful or designing persons.

(C. L. 17, §7817.)

History.
Thin section is practically identical 

with It. S . 18118. § 4001; Comp. U w s 
11107, § 4001.

Comparable provisions.
Cal. Probate ('ode, § 14(50 (includes 

sim ilur definition).

Cross-references,
Insane persons, 88-2-12, sulid. ( IS ). 1

1. Contractual capacity.
This section docs not a lte r the ordi

nary test of contractual capacity, which 
is impuirment of the mental faculties 
to such an extent th at the subject has 
not power to comprehend the mutter of 
the contract, its nature and probable con
sequences, and to act with discretion in 
relation thereto, or to the ordinary a f 
fa irs  of life . Hatch v. Hatch, 46 U. 
21K, 148 P. 4.1H, applying Comp. Law s 
11)07. § 4001, whicn is identical with 
present section. This section does not 
change test of capacity to execute ordi
nary controcts, which is whether party 
executing contract had sufficient mental

faculties to  understand subject, nature, 
unci consequences of contract. O’Reilly 
v. McLean. 84 U. 661, 17 J\2d 770.

2. Old age.
Appointment o f  guardian for elderly 

woman 84 years of age, who was for
getful, and likely to l>e imposed upon, 
held warranted by the evidence although 
she had conveyed away all of her prop
erty already. In re L im oni's Estate, 
1)5 U. 219, 79 P.2d 649.

1. I'rpsumpliona.
No presumption of incompctcncy can 

arise from fact that grantor was 8(1 
ycurs of ugc- O’Reilly v. M cLean, 84 
L’. 651, 17 P.2d 770.

A. I.. K. notes.
Constitutionality of statute inuking 

physical disability ground for appoint
m ent of guurdian of person or property, 
510 A. L. R. 15181; mental condition which 
will justify  appointment of guardian, 
committee or conservator of estate for 
incompetent nr spendthrift. 1151 A. L. 
R. 164.

102-13-21. Id. Restoration to Capacity—Petition, Notice, Hearing, 
Decree.

Any person who has been declared insane or incompetent, or his 
guardian, or any relative of such person within the third degree, or 
any friend, may apply, by petition, to the district court of the county 
in which he was declared insane to have the fact of his restoration to 
capacity judicially determined. The petition shall be verified, and shall 
state that such person is then sane and competent. Upon receiving the
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petition the court must appoint a day for a hearing, and if  the petitioner 
requests it, shall order an investigation before the court. The court 
shall cause notice of the trial to be given to the guardian of the person 
so declared insane or incompetent, if there is a guardian; and to his or 
her husband or wife, if  there is one; and to his or her father or mother, 
if living in the county. Witnesses may be required to appear and 
testify as in civil cases, and may be called and examined by the court 
on its own motion. I f  it is found that the person is of sound mind and 
capable of taking care of himself and his property, his restoration to 
capacity shall be adjudged and the guardianship of such person, if  he 
is not a minor, shall cease. (C. L. 17, §7818.)
Comparable provision k. tially  identical; petitioner may request

Idaho Code, §15-1818  (includes aiini- investigation before a jury).
Inr provision; petitioner may request.
whereupon the court m ust order, 1.11 in- CroMH-references.
vestigation before a ju ry ). Notice, 102-14 ; petition for restoro-

Mont. Rev, Codes, § 10416 (auhstnn- tion to capacity, 85-7-30.

102-13-22. Id. Of Insane Wife— Relinquishment of Statutory 
Interest.

Whenever the wife of any person is mentally incompetent to join 
her husband in a conveyance of real estate and has remained in that 
condition for more than two years, or when it is made to appear to 
the court that such married woman is permanently so mentally incom
petent, her inchoate interest in the real estate of her husband may be 
relinquished and cut off as hereinafter provided. (C. L. 17, § 7819.)
('roan-references.

Lim itation on husband’s right to will 
property, 101 -1 -1 ; w ife's inchoate in
terest, 101-4-3 .

102-13-23. Id. Petition.
The husband or any person interested in such real estate may upply 

to the district court of the county in which such mentally incompetent 
wife is an inhabitant or resident, by petition under oath, for the appoint
ment of a guardian and for leave to sell her inchoate interest in the 
rcai estate of her husband. Such petition shall set forth the name, age 
and residence of such married woman, and the name, age and residence 
of her husband, as near as may be ascertained; the nature of the dis
ability of such married woman, and the length of time it has existed; 
a full description of the real estate in this state to be affected by such 
proceedings, the value of each piece thereof, and the amount of encum
brance upon it, if  any, not affected by or prior to her claim to such in
choate interest; if the real estate is to be sold by the husband, or has 
been sold by him, the amount of the consideration of such sale as made 
or agreed upon, and the reason why such sale is desirable to such hus
band or petitioner. (0 . L. 17. §7820.)

102-13-21. Id. Notice and Hearing.
Upon the filing of such petition the court shall enter an order that 

the petition be heard on a certain day, and that notice thereof, such as
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the court may direct, stating the time and place of such hearing, be given 
to the person supposed to be mentally incompetent and to such other 
persons as the court may designate. (C. L. 17, § 7821.)

102-13-25. Id. Findings and Decree.
A t such hearing the wife may appear by counsel or in person, or by 

guardian ad litem appointed as in other cases, and may answer such 
petition in the time and manner the court shall direct, and upon the 
filing of an answer the case shall be deemed at issue; or, if the wife 
shall fail to appear as herein provided, the court shall appoint some 
competent attorney at law to represent her interests, who in her behalf 
shall be granted time in which to answer or otherwise plead therein. 
Said cause shall be brought to issue as nearly as may be in the same 
manner as civil actions. When the case is at issue the court shall hear 
and determine the same, and make findings and decree therein, or in 
its discretion may refer the matter to n referee, to be appointed by the 
court for that purpose, to take the proofs and report the same to the 
court with his findings thereon as follows;

(1) As to the mental incompetency of such wife.
(2) As to the necessity or propriety of selling such real estate and 

relinquishing the wife's inchoate interest therein.
(3) The cash value, at the time, of such inchoate interest, taking 

into consideration the respective ages of such husband and wife, and 
the likelihood of survival.

Upon the coming in of said report the court shall consider the same, 
and may change or modify said findings, if in the court's opinion they 
do not conform to the evidence, and shall make such decree pursuant 
to the findings as may be just and equitable. (C. L. 17, § 7822.)

102-13-26. Id. Special Guardian— Appointment, Bond, Duties.
I f  the court shall decide that the wife is mentally incompetent and 

that it is proper that her inchoate interest should be relinquished, it 
shall fix the then present value of such inchoate interest, and shall 
thereafter appoint a special guardian for such wife, other than her 
husband, who shall give bond in a sum to be fixed by the court, with 
sureties to be approved by the court, conditioned to receive and invest 
any money that may come into his hands and preserve the same until 
it shall be disposed of under the order and direction of the court.

(€ . L. 17, § 7823.)

102-13-27. Id. Relinquishment hy Guardian.
Upon the approval of such bond, the special guardian may, upon 

the payment to him of the amount fixed by the court as the value of 
such inchoate interest, convey such inchoate interest and relinquish 
the same to the purchaser of such real estate, or to his heirs or assigns, 
but to no other person. Such conveyance shall be effective as a relin
quishment of such inchoate interest in the same manner as if the wife, 
being of sound mind, had executed such conveyance by joining her hus
band in a deed to such premises. (C. L. 17, §7824.)
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102-13-28. Id. Disposition of Payment Received.
Such guardian shall allow said money to accumulate and shall dispose 

thereof as the court shall direct, and upon the restoration of such mar
ried woman to sound mind shall, upon the order of the court, transfer 
said money to her, in the event she shall survive her husband, or to 
her heirs, if she shall not be restored to sound mind before her death 
In the event such wife shall not survive her husband, upon her deatl. 
said money, together with the interest accrued thereon, less the expenses 
of the special guardianship ns allowed by the court, shall be trans
ferred to her husband. (C. L. 17, §7825,)

102-13-29. Powers and Duties— Of General Guardians.
Every general guardian has the care and custody of the person of 

his wurd, and the management of all his estate until such guardianship 
is legally terminated. (C. L . 17, § 7826.)

History.
This section is identical with R. S. 

1898, § 400H; Comp. I.aw.s 1907, §40011.

I. Powers o f guardians.
This section prescribes, defines nnd 

.irnils powers nnd duties o f general 
guardian. In ro H nnscn's Guardiun- 
ihip, K7 U. 256, 201, 247 P. 481.

Neither guardian nor court having 
jurisdiction over esta te  o f incompetent 
lias power to bind la tter's  person or 
.■slule unless expressly authorised by 
law so to do. Andrus v. Bluzzard, 23 
U. 233, 63 P. 888, 54 L. R. A. 354.

2. C ontractual power.
Guardian has no power to make con

tract binding on wurd or on his estate, 
however beneficial to ward contract may 
be, Andrus v. Blazzard, 23 U. 233, 63 
P. 888, 64 L. R. A. 354. (M iner, C. J . ,  
dissenting.)

A. L. It. notes.
Ademption of specific devise or be- 

quest by guardian or conservator o f in
competent testator, 30 A. L. R. 076; 
power of guardian or committee of in
competent in respect o f  insurunce on 
ward’s life , or o f  policy under which he 
has in terest, 84 A. L. R. 366.

102-13-30. Id. Of Guardians Appointed by Court.
A guardian appointed by the court shall have power over the person 

and property of the ward, unless otherwise ordered.
(C. L. 17, §7827.)

Comparable provisions. ment of his estate, until minor arrives
Iduho Code, § 16-1807 (“ Every guard- nt age of m ajority or marries, or until 

ian appointed" huB custody and care o f  guardiun is legally discharged), 
minor's education, und care and manoge-

102—13—31. Id. Of Guardians of Person.
A guardiun of the person shall be charged with the custody of the 

ward, and must look to his support, health and education. He may 
fix the residence of the ward at any place within the state, but not 
elsewhere without the permission of the court. (C. L. 17, §7828.)

102-13-32. Id. Of Guardians of Property.
A guardian of the property must keep safely the property of his 

ward. He must not permit any unnecessary waste or destruction of 
the real property, nor make any sale of such property without the order 
of the court, but must, so far as it is in his power, maintain the same, 
with its buildings and appurtenances, out of the income or other prop
erty of the estate, and deliver it to the ward at the close of his guardian-
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ship in as good condition as he received it, natural wear and tear ex
cepted. (C. L . 17, §7829.)
History.

This section is practically identical 
with K. S. 1898, §40 0 6 ; Comp. Laws 
1907, § 4000.
Cross-references.

Action for waste against guardian, 
treble damages, 104-60-2.
1. Operation and effect of section.

This section defines, prescribes and 
limits the powers and duties of the guard
ian. In re Hansen's Guardianship, 07 
U. 260, 201, 247 P. 481.

A. L. K. notes.
Cure required of trustee or guardian 

with respect to retain ing securities com
ing into his hands as assets o f the es
tate , 112 A. L. R. 366; right o f  guardian 
or committee of incompetent to incur ob
ligations so as to  bind incompetent or 
his estate, or to make expenditures, w ith
out prior approval by court. 130 A. L. R. 
113; right of trustee or guardian to re
turn unauthorized securities held by tes
tator or creator of trust. 122 A. L. R. 
801.

102-13-33. Id. Power to Sell, Mortgage and Lease.
Every guardian must manage the estate of his ward frugally and 

without waste, and apply the income and profits thereof, as fur as neces
sary. for the comfortable and suitable maintenance and support of the 
ward and his family, if  any; and if such income and profits are insuf
ficient for that purpose, the guardian may sell, mortgage or lease 
the real estate, upon obtaining an order of the court therefor, as herein 
provided, and must apply the proceeds thereof as far as  may be neces
sary for the maintenance and support of the ward and his family, if 
any. (C. L. 17, § 7830.)
History.

This section is practically identical 
with R. S . 1898. §40 0 7 ; Comp. Laws 
1907, § 4007.

Comparable provisions.
Cal. Probate Code, § 1602 (includes 

sim ilar provision).
Idaho Code, § 16-1821 (substantially 

the same; however, leasing is not specifi
cally mentioned in this section, nor court 
order, and thus reading in p art; “*  * * 
the guardian may sell or m ortgage the 
real estate, as provided in this title, and 
must apply the proceeds • *  • "),

Mont. Rev. Codes, § 10419 (substan
tially identical, except th a t neither mort
gage nor lense is specifically mentioned). 

Cross-references.
Sale, mortgage and lease o f property 

of estate o f decedent, 102- 10; lease and 
bond of mining property by guardian, 
102-10 et seq.; expenses of ward in state 
hospital, 66-7-43.

1. General construction.
This section must be construed with 

102-13—11. Stockyards Nat. Bank of 
South Omaha v. Bragg, 07 U . 00, 246 
P. 906. 2

2. M ortgages.
Guardian may mortgage real estate 

of his ward only when necessary to pro
vide for suitable maintenance of ward 
and his family, Andrus v. B lazsard, 23 
U. 233, 63 P. 888, 64 L. R. A. 364.

3. Order of court.
In  view of provisions of this section 

requiring court order for disposal or en
cumbrance of real property, and provi- 
sions o f Const. Art. V III, § 7, 102-1-6 , 
102-13-29 . and 102-13-32, guardian can
not, by failing to make election for 
widow to take under will, as  required by 
101-4-4 , within four-month period, 
thereby deprive widow o f  benefits of 
will, notwithstanding provision o f 101- 
4 -4  th at fuilure to make timely election 
to take under will is  deemed election to 
tnke distributive share provided under 
101-4-3 . In re H ansen's Guardianship, 
07 U. 250, 247 P. 481.

A. I.. R. notes.
Constitutionality of statutes authorizing 

guardian to sell or lease lund of 
ward, 4 A. L. R . 1662.

Duty o f one purchasing ward’s property, 
or loaning money on security o f  such 
property, to see that proceeds are 
properly applied, 60 A. L. R. 106. 

Power of court or guardian as to  m ort
gaging infant'a  real property, 96 
A. L. R. 839.

Power o f guardian to sell ward’s prop
erty  without order of court, 108 A. 
I,. R. 930.

Right of gunrtlian to expend principal 
of ward’s estate  for maintenance 
and support, 6 A. L. R . 632.
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102-13-34. Id. Payment of Debts— First Out of Personalty.
Every guardian appointed under the provisions of this title must 

pay all just debts due from the ward out of the personal estate and the
income of the real estate of the \vi 
his real estate.

HiNtury.
This section is priu-ticully iilcnticnl 

with It. S . 1898, $1008 ; Comp. Laws 
1907, § 4008.

Comparable provisions.
Cal. Probate Code, § 1501 (includes 

sim ilar provision).
Idaho Code. § lft-1810 (sim ilar).

Cross-references.
Claims and payment of debts in de

cedents’ estates, 102-9.

rd, if sufficient; if not, then out of 
(C. L. 17, §7831.)

1. General construction.
This section m ust he construed with 

102-13-41. Stockyards Nut. Bank of 
South Omnho v. Bragg, 07 U. GO, 245 I\ 
9CC.

A. I.. II. notes.
Priority in event of incompetent's 

death of claim s incurred during guard
ianship over other claim s against es
tate . 113 A. L. R. 402.

102-13-35. Id. Settling Accounts— Compounding Debts— Actions.
Every guardian must settle all accounts of the ward, and demand, 

sue for and receive all debts due to him, or may, with the approval of
the court, compound the same and 
ceiving a fair and ju st dividend of 
appear for and represent his ward 
unless another person is appointed

Comparable provisions.
Idaho Code, § 15-1820, Mont. Rev. 

Codes, § 10418 (substantially the sam e).

I’roaa-references.
Service on gUArdian as sevvice on ward,

10'l—14—22: ward to appear bv guardian, 
102-11-22, 104-3-fi, 104-72-4 ; substitu-

give discharge to the debtor on re- 
his estate and effects; and he must 
in all actions and legal proceedings, 
for that purpose.

(C. L. 17, §7832.)
tion o f guardian for predecessor, 102- 
14-20.

A. L. R. notes.
Guardianship of incompetent nr in

fant as affecting venue of action. I l l  A. 
L. R. 107.

102-13-36. Id. Inventory and Appraisement.
Every guardian must return to the court, within three months after 

his appointment, an inventory and appraisement of the estate of his 
ward, which shall be made by the guardian and appraisers in the man
ner and form hereinbefore provided for the making of the inventory 
and appraisement of the estates of decedents. Annually thereafter, 
or semiannually if the value of the estate exceeds $20,000, every guard
ian must present to the court for settlement and allowance an itemized 
account and inventory, duly verified as to correctness and completeness 
by himself, or by another with the express permission of the court, 
containing a full and true statement of all the guardian’s receipts and 
disbursements on account of his ward, and of all money and other 
personal property of the ward which have come to the hands of the 
guardian or have been received by any other person by his order or 
authority, or for his use, since his appointment, or since the filing of 
the last inventory and account, as the case requires, and of the value 
of all such property, together with a full and true statement and ac
count of the manner in which he has disposed of the same, and of all
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the property remaining in his hands at the time of filing the inventory 
and account; and a full and true description of the amount and nature 
of each investment made by him since his appointment, or since the 
filing of the last inventory and account as the case requires.

(C. L. 17, §7833.)
History.

This section is substantially sim ilar to 
Comp. Laws 1888. § 4327, and with R. 
S. 1898, § 4010, and Comp. Laws 1907, 
§4010.

Comparable provisions.
Idaho Code, § 16-1826 (sim ilar in pur

port).

CroNK-referenf es.
Inventory anti appraisement in dece

dents' estates, 102-7.

1. Interest.
When such accountings are to he so 

rendered, in terest may be properly com
puted annually for sums not reported.

In such coses th is is the rule independ
ently of the statute. Scheib v. Thomp
son. 23 U. 604. 06 P. 499, applying Comp, 
taiws 1888.

A. I.. R. notes.
Conclusiveness anil eJTeet o f annual or 

intermediate account of gunrdiun of in- 
funt or incompetent, 99 A. L. R. 990; 
right of trustee or guardian to retain 
unauthorized securities held by testator 
or creator of trust, 122 A. L. R. 801; 
surchargeability of trustee, executor, ad
m inistrator or guardian in respect of 
m ortgage investment, as affected by mat
ters relating to value of property, 117 
A. L. R. 871.

102-13-37. Id. Special Accountings— After>Acquired Property.
The court may, upon application made for that purpose by any person, 

compel the guardian to render an account to the court of the estate of 
his ward. All the estate of the ward described in the first inventory 
must be appraised by appraisers appointed, sworn and acting in the 
manner provided for regulating the settlement of the estates of de
cedents; such inventory, with the appraisement of the property therein 
described, must be recorded by the clerk of the court in a proper book 
kept in his office for that purpose. Whenever any other property of 
the estate of a ward is discovered, not included in the inventory of 
the estate already returned, and whenever any other property has been 
succeeded to or acquired by a ward or f^r his benefit, like proceedings 
must be had for the return and appraisement thereof as are herein 
provided in relation to the first inventory and return.

(C. L. 17, §7834.)

102-13-38. Id. May Assent tu Partition.
The guardian may, with the approval of the court, join in and assent 

to a partition of the real estate of the ward, either when action has 
been brought or otherwise. (C. L. 17, §7835.)
Comparable provisions. Cross-references.

Idaho Code, 1 16-1824, Mont. Rev. Guardian may assent to partition, 104- 
Codes, § 10421 (guardian may loin in 68-44. 
and assent to  partition of w ara's real 
estate, wherever such assent may be 
given by any person).

102-13-39. Id. Support and Education of Ward.
When a guardian has advanced for the necessary maintenance, sup

port or education of his ward any amount not disproportionate to the 
value of his estate or his condition in life and the same is made to ap
pear to the satisfaction of the court by proper vouchers and proofs, the
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guardian must be allowed credit therefor in his settlements. When
ever a guardian fails, neglects or refuses to furnish suitable and neces
sary maintenance, support or education for his ward, the court may 
order him to do so and enforce such order by proper process. When
ever any third person, at his request, supplies a ward with such suit
able and necessary maintenance, support or education and it is shown 
to have been done after refusal or neglect of the guardian to supply the 
sume, the court may direct the guardian to pay therefor out of the 
estate, and enforce such payment by due process. (C. L. 17, § 7836.)
History.

Thin section is practically identical 
with R. S . 1898,  ̂ -101:!; Comp. U w n 
I!m7. 8 4013.

Comparable provisions,
('ill. I’robnlc Code, 8 1502 (includes 

provision substantially identical with 
lirst xmli-nce herein); 8 1 T>o:i (substan
tially identical with remainder of this 
section).

Idaho ('ode. § I5--IM22, Mont. Rev. 
Codes. 8 IDI20 (substantially identical).

1 riisu.references.
Support o f ward in state hospital, 85- 

7-43.

Decisions from other jurisdictions.
— C alifornia.

A guardianship presents an entirely 
different problem from th a t involved in

the estate of decedents; the personal 
representative of an estate may not be 
grunted a lien for udvances to n legatee 
because until Anal distribution it cannot 
be ascertained if th at legatee is entitled 
to any portion of the estate , but in a 
guardianship proceeding there is always 
the ward’s estate ; it  will be noted that 
section 1502 o f the California Probate 
('ode provides th at the guardian ahull 
be allowed credit for advancement “in 
his settlem ents," the legislature being 
careful not to say on "final settlem ent" 
but using the plurnl, obviously including 
intermediate settlem ents; anil, under 
this section (he trial court acted well 
within its jurisdiction in granting the 
guardian a lien to secure her advance
ments. Mitchell v. Bsgot, 48 Cal. App.2d 
281. 119 P.2d 758.

102-13—10. Compensation and Expenses.
Every guardian must be allowed the amount of his reasonable expense 

incurred in the execution of his trust, and he must also have such 
compensation for his services as the court in which his accounts are
settled deems ju st and reasonable.
History.

This section is identical with R . S. 
1H98, §40 1 4 ; Comp. Laws 1907, §1014.

Comparable provisions.
Mont. Rev. Codes, § 10420 (substan

tially identical).

C row-references.
Expense of bond ullowcd, 43-3-45. 1

1. Compensation and disbursements.
Where a guardian is guilty of negli

gence in the m anagement o f the estate 
uf his ward, he is entitled to no compen
sation. Money octuully paid out by 
guardian for court costs and attorney's 
fees should be allowed him on account
ing. Scheib v. Thompson, 23 U . 504, 
66 P. 499.

(C. L. 17, §7837.)
A. 1.. K. notes.
Death of trustee, executor, administra

tor, or guardian as affecting right 
to compensation, 7 A. L. R, 1696.

Resignation or removal of executor, ad
m inistrator, guardian, or trustee 
before Anal administration or term i
nation of trust bb affecting his com
pensation, 94 A. L. R. 1101.

Right and obligation o f guardian other 
than parent in respect o f services 
rendered by, or board or services 
furnished to, ward, 64 A. 1., R. 002.

Right o f guardian to allowance for ex
penditures prior to appointment, 07 
A. L. R. 1406.

Right of guardian who promises to pro
vide out o f own estate for wurd to 
allowance out of ward’s estate, 50 
A. L. R. 636.

102-13-41. Sales, Mortgages and Leases.
When a sale of the property of a ward is necessary to maintain him 

or his family, or to maintain and educate the ward when a minor, or to 
pay the debts and expenses of guardianship, or when it appears to
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the satisfaction of the court that it is for the best interests of the estate 
that the real or personal property, or some part thereof, be sold, mort
gaged or leased, the guardian may sell, mortgage or lense the same, upon 
an order of the court; prov ided ,  that if a word is insane und confined in 
the Utah state hospital and has a family in this state, the property of 
such ward exempt from execution shall not be sold nor used for his care 
and maintenance in the hospital. The provisions of this title respecting 
the selling, mortgaging and leasing of the property of decedents, and the 
powers, duties, rights and obligations thereby conferred and imposed 
shall, as far as applicable, govern the selling, mortgaging and leasing of 
property under guardianship. (C. L. 17, § 7838.)
Hint o r).

This section is identieu! with R. S. 
181>H, §40 1 6 ; Comp. Laws 1907, §4015. 
except that the words "U tah state 
hospital" formerly read "state  insane 
asylum” and “state mental hospital.”

Crons-reference*.
Limitation of action to recover land 

sold by guardian, 104-2-10; sale, mort
gage and lease of estate of decedent. 
102-10; property exempt from execu
tion. 104—:t7-1-t; lease and bond on min
ing properly, 102-10—17.

t. Word* and phrases defined.
"B est interests o f the estate ," as  used 

herein, means the greatest or m ost ad
vantageous use, and court m ust be 
satisfied, before authorizing guardiun 
to m ortgage ward’s property, thut it is 
not only ptoper, "hut th at it is to the 
greatest advantage of the estate or that 
it is necessary." Stockyards Nat. Bank 
of South Omaha v. Bragg, <17 U, CO, 246 
P. 90S. 2

2. Mortgages.
Property muy be mortgaged upon 

order of court where it appears that it 
Is for best interests o f estate, and mort
gage may be given for other purposes 
than those mentioned herein. Stock-

Sm ls Nnt. Bank of South Omaha v. 
ragg. 67 U. B0. 246 P. 966.
M ortgage of ward’s land by guardian 

for purpose o f  obtaining funds for ir
rigating land through purchase o f stock 
in irrigation company is within power 
and discretion o f court hereunder. Robi
son v. Kelly, 69 U. 176, 266 P. 410.

Mortgage o f minor's interest in real 
estate is not in the best interests of his 
estate, nnd court is without jurisdiction 
to authorize same, where it is requested 
principally for purpose of securing in
terests of others, nnd only incidentally 
thut o f the minor, in a corporation which 
is insolvent or in failin g circumalances.

Stockyards Nut. Bunk of South Omaha 
V. Bragg. 07 V. 00, 245 P. 966.

Mortgage of ward's land by guardian, 
authorized by court for purpose of ob
taining funds for irrigating land, sub
sequently foreclosed, is not sufficient on 
which to predicate action against guard
ian for waste, where no bad faith but 
m erely error of judgment is shown. 
Robison v. Kelly, <19 U. 976, 255 P. 4110.

1. Order o f court.
A guardiun liwonu'S personally liable 

where he does not net under court order. 
Andros v. Bluzzurd, 21 U. 211. 01 P, 
888. 64 L. R. A. 154.

Under th is  section u guurdinu may 
m ortgage the property of his ward when 
licensed by the proper court. Fillmore 
Commercial & Savings Bnnk v. Kelly. 
02 U. 514, 220 P. 1004.

Although order or decree need not re
cite jurisdictional facts, in view o f 102- 
14-16, court mny not, without any for
mal Application or pleading showing 
jurisdictional facts hereunder, authorize 
m ortgage o f minor ward’s real estate ; 
and where facts nre recited in order 
authorizing m ortgage, conclusion thut it 
was for best interests of m inor’s eslutc 
may he refuted by recitals of order 
itse lf, in which case the order is null 
and void, being on its fucc beyond the 
court's jurisdiction. Stockyards Nat. 
Bank of South Omaha v. B rag g. 67 U. 
BO, 246 P. 966.

A. I.. R. note*.
Constitutionality o f statutes author

izing guardian to sell or lease land of 
ward. 4 A . L. R. 1662; duty of one pur
chasing w ard's property, or loaning 
monev on security o f such property, to 
see th at proceeds are properly applied, 
66 A. L. R. 106; power of court or guard
ian as to m ortgaging in fan t's real prop, 
erty . 96 A. I.. R. 819; power of guard- 
inn to sell ward’s nronertv without 
order of court. 108 A. L. R. 916.

102-13-42. Id. Application of Proceeds.
I f  the estate is sold for the purposes mentioned in this chapter, the 

guardian must apply the proceeds of the sale to such purposes as far as
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neccssnry, and put out the residue, if any, on interest, or invest it in 
the best manner in his power until the capital is wanted for the main
tenance of the ward and his family, or the education of his children, 
or for the education of the ward when a minor; in which case the 
capital may be used for that purpose, as far as may be necessary, in 
the same manner as if it were personal estate of the ward.

(C. L. 17, § 7839.)
History.

This section is practically identical 
with H, S. 1808, §40 1 0 ; Crimp. Laws 
1 !>07, 5 4011!.

Comparable provisions.
Mont. Rev. Codes. !• 104:10 (subslan* 

tinlly identical 1.

102-13-43. Id. Investment**.

1. Mortgages*
Under this and th e preceding section 

n mortgage to secure the debt of another 
ia not for th e beat in to nate  o f  the ward. 
Stockyards Nat. Bank of South Omaha 
v. Dragg, G7 U. 60, 246 P. 966.

I f the estate is sold for the purpose of putting out or investing the 
proceeds, the guardian must make the investment according to his 
best judgment, or in pursuance of any order that may be made by the 
court. (C. L. 17. § 7840.)
Comparable proviaione. A. L. R. nolee.

Mont. Rev. Codes, § 104.) 1 (substan- Liability for in terest or profile on 
tinlly identicul). funds of estate deposited in bank or trust

company which is itse lf executor, admin* 
istrotor, trustee, or guardian, or in which 
executor, etc., is interested, 88 A. L. R. 
20Q.

102-13-41. Id.
The court, on the application of a guardian or any person interested 

in the estate of any ward, after such notice to persons interested therein 
as the court shall direct, may authorize and require the guardian to 
invest the proceeds of sales, and any other money of the ward in his 
hands, in real estate, or in any other manner most to the interest of 
all concerned therein; and the court may make such other orders and 
give such directions as are needful for the management, investment 
and disposition of the estate and effects as circumstances require.

(C. L. 17, § 7841.)
History.

This section is pnicticully identical 
wilh R. S . 18!)8, §4 0 1 8 ; Comp. Laws 
1907, §4018 . 1

1. Order of court.
"A n order thus ob.uincd would protect 

the guardian even il misfortune were to 
follow such investment. B u t when the 
guardian acts upon his own judgment 
in making such investment, independent 
of an order of the court, or otherwise 
converts the proceeds of the estate to 
his own use. he takes upon himself re
sponsibilities which the law does not per
m it; and is held not only to a strict ac
countability for the money used, but to 
such actual or punitive damages as may be lawfully imposed for an official neglect

of his duty." Scheib v. Thompson. 23 U. 
664, 66 P . 409.

A. L. R. notes.
Liability of trustee, guardian, executor 

or administrator for loss of funds, as 
affected by failure to obtain order of 
court authorizing investment, in absence 
o f mandatory statute. 116 A. L, R. 437; 
tiability of truetee, guardian, executor, 
or administrator for loss of funds in
vested. a s  affected by order of court au
thorizing the investment. 88 A. L. R. 
326; power and duty of trustee, executor, 
administrator, or guardian as regards 
protection of investment in stocks by 
submitting to volunturv assessment, 104 
A. L. R. 879.
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102-13-45. Embezzlement, etc., of Ward’s Estate— Citation to Person 
Suspected.

Ifpon complaint made by any guardian, ward or creditor, or other 
person interested in the estate or having a prospective interest therein 
as heir or otherwise, against anyone, suspected of having concculed, 
embezzled or conveyed away any of the money, goods or effects, or an 
instrument in writing, belonging to the ward or to his estate, the court 
may cite such suspected person to appear before it, and may examine 
and proceed with him on such charge in the manner provided in this 
title with respect to persons suspected of and charged with concealing 
or embezzling the effects of a decedent. (C. L. 17, §7842.)
Comparable provisions. Cross-referenres.

Idaho Code, §15 -1848  (substantially Emlieszlement o f  decedent's property, 
the siime). 102-11-17, 102-11-18.

102-13-46. Of Nonresident Wards— Powers.
Every guardiun appointed for a nonresident ward shall have the same 

powers and perform the 9ame duties with respect to the estate of the 
ward found within this state, and with respect to the person of the 
ward, if he shall come to reside therein, as are prescribed with respect 
to anv other guardian appointed under this chapter.

(C. L. 17, § 7843.)
Comparable provisions.

Idaho Code, § 16-1842, Mont. Rev.
Codes, § 10445 (substantially identical).

102-13-17. Id. Bond.
Every such guardian must give bond to the ward in the manner and 

witii the same conditions as hereinbefore provided for other guardians, 
except that the provisions respecting the inventory, the disposal of the 
estate and effects, and the account to be rendered by the guardian must 
be confined to such estate and effects as come to his hands in this state.

(C. L . 17, § 7844.)
Comparable provisions.

Mont. Kov. Codes. § 1044G (substan
tially identical).

102-13-18. Id. Exclusive Jurisdiction of Court First Making Appoint
ment.

The guardianship which is first lawfully granted of any person resid
ing without this state extends to all the estate of the ward within this 
stale, and excludes the jurisdiction of the court of every other county.

(C. L. 17, §7845.)
Comparable provisions.

Iduho Code, § 15-1844, Mont. Rev.
Codes, § 10447 (substantially identical).

102-13-19. Id. When Guardian Also Nonresident—Removal of Prop
erly.

When the guardian and his ward are both nonresidents, and the ward 
is entitled to property in this state, which may be removed to another
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state or foreign country without conflict with any restriction or limita
tion thereupon or impniring the right of the ward thereto, such prop
erty may be removed to the state or foreign country of the residence 
of the ward upon the application of the guardian to the court.

(C. L. 17. § 7846.)
Comparable provisions. Codes, § 10448 {substantially the same;

Cal. Probate Code. § 1672 (sim ilar), “territo ry " is also mentioned).
Idaho Code, § 15-1846, Mont. Rev.

102—13—50. Id. Application for Removal—Order.
Such application must be made upon ten days' notice to the resident 

executor, administrator or guardian, if there are such, otherwise with
out notice, and upon such application the nonresident guardian must 
produce and file a certificate, under the hand of the clerk and scat of 
the court from which his appointment was derived, showing:

(1 ) A transcript of the record of his appointment.
(2 ) That he entered upon the discharge of his duties.
(3 ) A description of the property of the ward with its estimated 

value.
(4 ) That he is entitled by the laws of the state, territory or foreign

country of his appointment to the possession of the estate of the ward: 
or he must produce and file a certificate under the hand and seal of the 
clerk of the court having jurisdiction in the country of his residence 
of the estates of persons under guardianship, or of the highest court 
of such country, attested by a minister, consul or vice consul of 
the United States resident in such country, that by the laws of such 
country the applicant is entitled to the custody of the estate of his 
ward without the appointment of any court. Upon such application, 
unless good cause to the contrary is shown, the court must make an 
order granting to such guardian leave to take and remove the property 
of his ward to the state or place of his residence, which is authority 
to him to sue for and receive the same in his own name for the use and 
benefit o f his ward. (C. L . 17, § 7847.)

Comparable provisions.
Cal. Probate Code, §§ 16711 and 1574 

(substantially identical).
Idaho Code, § 16-1846 (sim ilar). 
Mont. Rev. Codes, § 10449 (sim ilar).

Cross-references.
When property of nonresident dece

dent may be removed, 102-12-22, 102- 
12-23.

102-13-51. Id. Order Discharges Local Guardian.
Such order is a discharge of the executor, administrator, local guard

ian or other person in whose possession the property may be at the 
time the order is made, on filing with the court the receipt therefor of 
the foreign guardian of such ward and transmitting a duplicate receipt 
or a certified copy of such receipt to the court from which such non
resident guardian received his appointment. (C. L. 17, §7848.)

Cumparsblc provisions. Code*. § 10464 (substantially the same,
Cal. Probate Code, § 1674 (includes through and term inating with the words 

substantially identical provision). " o f  the foreign guardian of such Absent
Idaho Code, § 16-1847, Mont. Rev. w urd").
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CHAPTER 14

NOTICES, ORDERS AND PROCEDURE

102-14-1. Notices— Time and Manner 
of Giving.

102-14-2. Id. Publication in News
papers.

102-14-3. Id. In Cwtc o f Petitions— 
Form.

102-14-4. Id. Notice U> Creditors—

102-14-6. Id. Of Sales a t Public 
Auction— Form.

102 14-0. Id. O f Sales a t Private 
Sale.

102-14-7. Id. Other Notices to Con
form to Foregoing.

102 14-H. Id. By Mail— Duly of
Clock— Personal Service 
Equivalent to Mailing.

102-14-0. Jil. By Posting— Kcquiro-

102-14-10. Citulions — Contents and 
Service.

102-14-11. Proof of Publication and 
Posting.

102-14-12. Proof o f Notice— Conclu
siveness of Decree.

102-14-13. When Notice Dispensed 
with.

102-14-14. Any Interested Person Has 
Right to Be Heard.

102-14-16.

102-14-16.

102-14-10.

102-14-20.

102-14 21. 

102-14-22.

102-14-20.

102-14-24.

102-14-25.

I02-14-2G.

Decrees— Need Not Recite 
Jurisdictional Facts—To 
Be Recorded; Other Pa
pers May Be Filed.

Id. Affecting Real Estale, 
to Be Recorded by 
County Recorder —  Con
structive Notice.

Trial of Issues of F a c t -  
Judgm ent and Execution.

Id. Trial by Court— Triul 
by Ju ry — Reference.

Appeals —  Appointment of 
Representative Reversed, 
Acts Not Invalid.

Actions —  Parlies —  Suc
cessor May Be Substi
tuted for Predecessor.

Id. Costs— In Discretion
of Court.

Id. Service on Guardian Is 
Service on Ward— Au
thority o f Guardian.

Correction o f Mistakes in 
Settlem ents.

Service by Publication on 
Personal Representative.

Attorney for Minors and 
Nonresidents.

Sufficiency of Proof— Non- 
contested Proceedings,

102-14-1. Notices— Time and Manner of Giving.
Whenever it is provided in this title, or whenever the court, judge or 

clerk may direct, that notice shall be given, and the manner of giving 
the same is not provided or directed, it shall be sufficient, if the notice 
is published in any newspaper having general circulation in the county, 
or if posted, as provided in section 102-14-0; and in any case in which 
the time is not provided or directed it shall be sufficient, whether the 
notice is given by publication or posting, that the notice be given for 
not less than ten days; but the court or judge, or the clerk when au
thorized, may order or direct the precise manner of giving notice, or 
more than one manner of giving the same, or may prescribe a longer 
notice than ten days. The clerk shall give the notice where not other
wise provided, and it shall be his dutyto  mail copies of all notices in 
probate proceedings to the known heirs, devisees and legatees.

(C. L. 17, §7856.)

HlBtory.
Except as to the provision for mailing, 

this n etlon  la substantially identical 
with R. S. 1808, §40 2 6 ; Comp. Laws 
1907, 9 4026.

Cross-references.
Party may designate newspaper, 104- 

4 7 -6 ; interference with notice as crime, 
103-20-75.
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1. Neceaaily for notice.
Probate proceedings are deemed to be 

proceedings in rem, and court acquires 
jurisdiction of property of estate and o f 
all persons who nave any interest in 
property by notice required to be given 
for appointment of adm inistrator or ex
ecutor, and other notices provided for 
are not jurisdictional, and disregard 
thereof is mere irregularity and may be 
assailed, in absence of fraud, only in 
direct proceeding. B arrette v. Whitney, 
30 U. 674, 100 P. 622, 37 L. R. A. (N. S .)  
308. (S trau p , J . ,  dissenting.)

2. Sufficiency of notice.
Court acquired no jurisdiction to ap

point adm inistrator under notice which 
fuiled to comply with this section and 
was not mailed as required by 102-4—8. 
In re Hunting’s E state, 30 II. 261, 84 P. 
109.

Under this section an order for notice 
of an application for the appointment 
of an adm inistrator required that the 
notice he published in two issues o f  a 
newspaper for a period o f a t least a

week prior to September 28, and by m ail
ing a copy o f the notice to the heirs ns 
required by section 102-4-8. The notice 
was first published on September 20, and 
the second and last insertion was on 
September 27, the day prior to the time 
set for hearing, and no notice was mailed. 
Held, th at the court acquired no ju ris 
diction under such notice to appoint an 
adm inistrator. In rc Bunting's Estate, 
30 U. 261, 84 P. 109.

Notice mailed to nonresident creditors 
who had listed their claims with ra il
road company’s receiver, which notice 
was also published in newspaper once 
weekly for six consecutive weeks before 
sale by receiver of company's property, 
held to constitute reasonable notice for 
service by publication. Chapman v. 
Schiller, 96 U. 614, 83 P.2d 249, 120 A. 
I,. K. 901). (Moffat, J . ,  dissenting.)

3. Computation.
The ten-day notice provided for herein 

is computed as provided for bv 88-2-7 . 
Pearson v. Butler, 79 U. 683, 11 P.2d 
972.

102-14-2. Id. Publication in Newspapers.
Newspapers shall publish all probate and guardianship notices under 

the heading “ Probate and Guardianship Notices. Consult clerk of dis
trict court or the respective signers for further information.” Such 
notices shall be published as often during the prescribed period as 
the paper is regularly issued, unless otherwise provided by law or di
rected by the court, judge or clerk, and as far as possible in one column 
in the alphabetical order of the surnames of decedents and wards.

(C. L. 17, § 7857.)
Iliatory.

Thin section is practically identical 
with R. S. 1898, $ 4 0 2 7 ; Comp. Laws 
1907. $4027. 1

1. Applicability o f section.
Thia section does not apply to notices 

to creditors. In  re  Phillips' E state, 88 
U. 368, 44 P.2d 699.

It docs not require order o f court to 
permit notice to creditors to be published 
less often than paper in which it is pub
lished during prescribed period over 
which notice must he published. In  rc 
Phillips' Estate, 8C U. 368, 44 P.2d GD9.

102-14-3. Id. In Case of Petitions— Form.
In the case of petitions the notice shall be substantially in the follow

ing form :
Estate of ...............................................................................................................

........................................— Petition for ("probate of will,” “letters of ad
ministration," “letters of guardianship," “sale of personal property,” 
“sale of real property,” “approval of unnual account,” “distribution," 
or “distribution and partition,” ur other purpose, as the case may be) 
has been set for hearing at (hour, day and date), at the courthouse 
(name of city or town).............................................................................. Clerk.

Notice of hearing on petitions for letters of administration, letters 
testamentary and for guardianship shall state to whom it is asked to
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have letters issued. Notices for the hearing of petitions for the sale of 
real or personal property shall briefly indicate the property sought 
to be sold. (C. L. 17, § 7868.)

102-14-4. Id. Notice to Creditors— Form.
Notice to creditors shall be substantially in the following form :
Estate of ...............................................................................................................

—Creditors will present claims with vouchers to the undersigned at 
(stating place), on or before (stating the last day on which claims may 
be presented)................................................................................................... . (ad
ministrator or executor). (C. L. 17, §7869.)
CritHN.references.

Time of publication, proof, 102-9-1 ,
102-t)-:!; time for presenting claims,
102-9-1 ct seq.

102-14-5. Id. Of Sales at Puhlic Auction— Form.
Notices of the sale of personal or real property at public auction shall 

be substantially in the following form:
Estate of ...............................................................................................................

— The undersigned will sell at public auction (in case of personal prop
erty, describing the articles in general term s; and in the case of real 
property, stating the number of square rods or the number of acres, 
with the lot, block, plat or quarter section, and city or county in which 
the same is situated), at (stating the hour, day and date of sale), at 
(stating place of sale), for (stating terms of sale as ordered by the 
court)..................................................................................................................  (ad
ministrator, executor or guardian).
Dated.............................................................................1 9 . . . .

(C. L. 17. § 7860.)

102-11-6. Id. Of Sales at Private Sale.
Notices of the sale of real or personal property at private sale shall 

be substantially in the following form:
Estate of ...............................................................................................................

— The undersigned will sell at private sale (describing the property as 
hereinbefore prescribed in the case of sales at public auction) on or 
after (stating the day and date), and written bids will be received at
(stating place). Terms of 9ale (describing the sam e).................................
.................................................................................  (administrator, executor or
guardian). Dated............................................................................ , 1 9 ___________

(C. L. 17, § 7861.)

102-11-7. Id. Other Notices to Conform to Foregoing.
Other notices shall conform as nearly as may be to the forms herein

before prescribed. (C. L. 17, § 7862.)

102-11-8. Id. By Mail— Duly of Clerk— Personal Service Equivalent 
to Mailing.

In all cases in which it is provided that notice by mail shall be given 
it shall be the duty of the clerk to address to each person entitled to such
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notice ut his place of residence, if known, a written or printed copy of 
the order or a notice containing the substance of the order, and to 
deposit the same in the post office with postage thereon prepaid. Per
sonal service of such notice at least ten days before the day of hearing is 
equivalent to mailing. (C. L. 17, §7863.)

102-14-9. Id. By Posting— Requirements.
In all cases in which it is provided in this title, or in which the court, 

judge or clerk may direct, that notice be given by posting, it shall 
be sufficient if the notice or order is posted in at least three public 
places in the county, one of which must be at the courthouse of the 
county, for the time required bv law, or prescribed by the court, judge 
or clerk. (C. L . 17, § 7864.)
Ilixlory.

Tliin act-lion is pnit-Ueiilly identical 
with Cum]), l.usvs ! ‘M)7, $ 41KIHX.

1. I'oslinjf notire.
When* notice of hearing for appoint

ment of adm inistratrix was not posted

in a t least three places as required l.y 
this section, posting was insufficient and 
court did not thereby olituin jurisdiction, 
In re Phillips' Kstutc, *(> (I. 44 P.lM

102-1-1-10. Citations— Contents and Service.
Upon application of any person interested, or where personal notice 

is required and no mode of giving it is prescribed, the court or clerk 
must issue a citation under the seal of the court, containing the title of 
the proceeding, a brief statement of the nature thereof, and a direction 
to the person cited to appear at the time and place specified. The cita
tion must be served in the same manner as a summons in a civil action, 
and when no other time is or may be prescribed must be served at least 
five days before the return day thereof. (C. L. 17, § 7866.)
History.

This section is identical with R. S. 
18HH, § 40d4; Comp. Laws 1D07, §4034 . 
except for uddition of words “the court" 
before words "or  clerk."

Comparable provisions.
Idaho Code, § 16-1500, Mont. Rev. 

Codes, § 10361 (citation must be served 
in same manner as summons in civil 
action).

Cross-references.
Service of summons, 104-5-3  et set].

I . Five-day period.
Requiring party to appear within three 

days instead of five days as th is section 
provides may be nonprejudicial. In re 
B ogert’s Estate. 76 U. 666, 290 P. 047.

102-14-11, Proof of Publication and Posting.
Evidence of the due publication or posting of a notice required to be 

published or posted may be given by affidavit of the publisher, foreman 
or principal clerk of the newspaper in which notice was published, or of 
the person who posted the notice. (C. L. 17, § 7866.)

102-14-12. Proof of Notice— Conclusiveness of Decree.
In all cases in which notice is required or directed as a prerequisite 

to the action of the court, judge or clerk, proof of due notice must 
be made to the satisfaction, respectively, of the court, judge or clerk; 
and the decrees of the court in such cases, showing that due notice 
was given, shall be conclusive evidence of that fact. (C. L. 17, § 7867.)
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102-14-13. When Notice Dispensed with.
I f all persona interested in the estate join in any petition, or signify 

in writing their assent thereto, notice may be dispensed with and the 
hearing had at any time. (C. L. 17, § 7868.)
History.

This section is identical with R. S. 
1898, §4087 ; Comp. Laws 1907, J  4037.

1. Notice as Jurisdictional.
Probate proceedings are deemed to be 

proceedings in rem, and court acquires 
jurisdiction of property of estate and of 
nil persons who nave any interest in

property by notice required to l>e given 
for appointment of administrator or ex- 
ccutor, and other notices provided for 
are not jurisdictionol. and disregard 
thereof is mere irregularity and may he 
assailed, in absence of fraud, only in 
direct proceeding. B arrette  v. Whitney. 
36 U. 574. 106 P. 622. 37 L. R. A. (N. S.) 
368. (Strau p , C. J . ,  dissenting.)

102-14-14. Any Interested Person Has Right to Be Heard.
Any person shall have a right to be heard by the court at any hearing 

on any question affecting a probate or guardianship matter in which 
he is interested. (C. L. 17, § 7869.)
History.

This section is identical with R. S. 
1898, § 4038; Comp. Laws 1907, §4038.

l.'riMas-refercnces.
Procedure in unconlesled proceedings, 

102-14 26.

1. Hearing.
Under this section court properly per

mitted judgment debtor of heir to show 
thut proposed distribution of real estate 
wus without authorin' o f  law. In re 
Miles’ Estate, 63 U. 144, 223 P. 337.

102-14-15. Decrees— Need Not Recite Jurisdictional Facts—To Be 
Recorded; Other Papers May Be Filed.

Orders or decrees made by the court or judge in probate proceedings 
need not recite the existence of facts or the performance of acts upon 
which the jurisdiction of the court may depend, but it shall only be 
necessary that they contain the matters ordered or adjudged, except as 
otherwise provided. All orders and decrees of the court must be en
tered at length in the record books of the court provided and kept for 
that purpose, and all other papers in the matter must be filed.

(C. L . 17, §7870.)
History.

This section in identical with K. S. 
1898, § 4039; Comp. Laws 1907, § 4039.

Cross-references.
Validity and co llu siv en ess of orders 

ind decrees, 102-1-7, 102-1-8 , 102-2-4 , 
102-11-37, 102-12-9, 102-14-12.

I. Recitals in order or decree.
Provision of thin section that order or 

locree need not recite jurisdictional 
Tacts, does not mean that no petition or 
affidavit or other pleading, or any al- 
cgstion of facts, is necessary to invest

court with jurisdiction, since no ju d g
ment can stand unsupported by pleadings 
establishing jurisdiction of court. Stock- 
yards Nat. Bank of South Omaha v. 
Uregg. 67 U. 60. 245 P . 966.

In view o f 102-3-11 making will part 
o f record, decree which did not set out 
will in full hut provided for execution 
of the trust set up in will and further 
provided th at trustee was directed to in
vest estate according to terms of will 
wns proper, since will can he resorted In 
to explain and interpret decree. In re 
Efferson’s E state, 70 U. 268, 259 P . 919.

102-14-16. Id. Affecting Real Estate, to Be Recorded by County Re
corder-Constructive Notice.

When a judgment or decree is made determining any matter affecting 
Ihe title to real property a certified copy of the same must be recorded 
in the office of the recorder of the county in which the property is situ-



1 0 2 -1 4 -1 7 Title 102— Probate Code [786]

ated; and from the time of filing the same notice of the contents thereof 
is imparted to all persons. (C. L. 17, § 7871.)
Comparable provisions. (rim s-references.

Cal. Probate Code, § 1222 (sim ilar). Recording conveyances, judgments, 
Idaho Code, §16 -1516  (sim ilar; hut etc., irives notice, 7K-3-2. 

docs not specifically mention “im parled” 
notice of contents).

102-14-17. Trial of Issues of Fact— Judgment and Execution.
All issues of fact joined in probate and guardianship proceedings 

must be tried in conformity with the requirements of the code of civil 
procedure, and in all such proceedings the party affirming is the plain
tiff, and the one denying or avoiding is the defendant. Judgments 
therein, on the issues joined as well as for costs, may be entered and
enforced by execution or otherwise

II in tory.
T h is  section is practically identical 

with R. S . 1898, § 4041; Comp. I^w s 
11)07. § 4041.

Comparable provisions.
Cal. Probate Code, § 12:10 (includes 

substantially identical provision, a l
though “guardianship” is not specifically 
mentioned).

Idaho Code, § 15-1512 (sim ilar).
Mont. Rev. Codes, § 10368 (substan- 

tinlly identical, except that guardian
ship proceeding is not specifically men
tioned).

1. Probate procedure.
Probate procedure is designed for de

term ination o f uncontested m atters and 
is usually ex parte. M cLaren v. Mc
Laren, 00 U. 340, 106 P.2d 766. (P ra tt, 
J , ,  dissenting.)

2. Scope and operation of section. 
Section does not require th a t a  new

and independent action be commenced 
to determine issues relating to adverse 
claims of an estate. M cLaren v. Mc
Laren, 09 U. 340. 106 P.2d 766. (P ra tt,
J . ,  dissenting.)

3. Pleadings.
Under this section, the pleadings may 

be recast in a proper case. In re 
Agee's E state. 69 U. 130, 168. 262 P. 891.

t. Intervention.
W here judgment creditor of heir in

tervened and ohjccted to petition of ad
m inistrator for final distribution, and 
court found that assignm ent by heir was 
intended ns mortgage, and henee, a s
signee was not entitled to distribution, 
rourt erred in dismissing adm inistra
tor's petition ond in not ordering final 
distribution to heir subject to rights, 
if any. o f judgment debtor and assignee.

by the court as in civil actions.
(C. L. 17, §7872.)

In re Miles’ E state. 03 V. 144, 223 P. 
337.

5. Conflicting claims.
In strictly  probate proceeding court 

.cunnot properly settle the conflicting 
claims of creditors and their rights must 
be determined in an appropriate action, 
independent o f the probate proceeding. 
In re Miles' E state, 63 U. 144, 223 P. 
337.

6. Procedure fur trial of contested
questions.

Proper procedure when contested ques
tion arises in probutc proceeding involv
ing determination of disputed facts is 
to strike m atters from probate cnlendur 
nml transfer them to civil calendar to 
he heard and determined as contested 
civil m atter, but i f  parties coino before 
court with issues defined and are ready 
to proceed, and no objections are made, 
and court follows rules of practice in 
contested civil cases, court is not in its 
nuture changed nor its  jurisdiction a f
fected, because it proceeds according to 
rules applicable to a cause under pre
scribed procedure. McLaren v. McLaren. 
99 U. 340. 106 P.2d 766. (P ra tt, J -  
dissenting.)

Transferring cause from probate to 
civil calendar in same court is not mat
ter  of jurisdiction but one o f  procedure, 
and relief nnd rights which may be in
volved or to which parties mny be en
titled are  based on nnd measured by 
established rules of procedure. Me- 
l-nren v. McLaren. 99 V. 340. 166 P.2d 
766. (P ra tt, J . ,  dissenting.)

7. Manner of trial.
Under this section issues of fact in 

probate proceedings must he tried in 
accordance with requirements of 104— 
26-3. In re Love's E state . 75 U. 342, 
350, 285 P. 299.
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8. Raising and waiving objections.
Where heir* contested validity o f as

signment of life iijaurance proceeds, and 
objected to jurisdiction of d istrict court 
sitting in probulc to hear controversy, 
but, a fter consulting with court, pro
ceeded to hear controversy without 
further objection, they waived th eir ob
jection to the hearing. McLaren v. Mc
Laren, 99 U. 140, 100 P.2d 7C6. (P ra tt,
J ., dissenting.)

Under this section, u failure to  demur 
to a petition to set aside appointment 
of administrator is u waiver of the ob
jection. in re E state of Tasancn, 25 U. 
1915, 71 P. 084.

8. Evidence.
The time, place and circumstance of 

making of admissions and declarations 
of legatee, who is sole beneficiary, go 
to weight, not to  competency, o f evi
dence. Miller v. Livingstone, .11 U. 415, 
88 P. 118. This case was followed in 
In re Young's E state, 11 U. 182. 395. 
94 P. 711. 17 L. R. A. (N . S .) 108, 12(5 
Am. St. Rep. 841, 14 Ann. Can. 500.

Admissions and declarations of lega
tee are admissible in evidence against 
will where he is sole beneficiary under 
it, not only as bearing upon credibility 
of legatee when witnesa, but also as 
substantive evidence of admission against 
interest o f  fact in issue. Miller v. Liv
ingstone, 11 U, 416, 88 P. 118.

10. Findings o f faet and Judgment.
In contested proceeding to appoint 

guardian for insane person, held, find
ings of fa c t were essential to support 
judgment rendered by court. In  re 
Manning, 18 U. 281, 112 P. 1C7.

11. Appellate praetiee.
Action to contest probate of will on 

ground o f  undue influence is oction at 
law, and supreme court cannot weigh or 
pass on conflicting evidence, or pass on 
credibility of witnesses, such m atters 
being within province o f  trial court. 
Miller v. Livingstone, 11 U. 416, 88 P. 
118.

102-14-18. Id. Trial by Court—Trial by Jury—Reference.
I f no jury is demanded, the court must try the issues joined. I f on 

written demand a jury is called by either party and the issues are not 
sufficiently made up by the written pleadings on file, the court may 
direct the preparation of more specific pleadings, or, on due notice to the 
opposite party, may settle and frame the issues to be tried, and submit 
the same, together with the evidence of each party, to the jury. I f  the 
trial of the issues joined requires the examination of an account, the 
court must try the matter or refer it, and no jury can be called.

(C. L. 17, § 7873.)
History

This section is substantially identical 
with 11. S. 1898, § 4042; Comp. Laws 
1907, § 4042, except th at form erly “ the 
court or judge” could try the issues,

Comparable provisions.
Cal. Probate Code, § 1230 (includes 

similar provision; examination o f ac
count is not mentioned).

Idaho Code, § 15-1511 (sim ilar, ex
cept ns to concluding sentence herein).

Mont. Rev. Codes, § 10109 (substan
tially the sam e).

Cross-references.
Issues triable by ju ry , 104 -21 -5 ; ap

plicable provisions o f Code of Civil Pro

cedure, 102 -1 -0 ; demand for ju ry  and 
deposit of fee, 28-5-12 , 1 0 4 -23 -6 ; ju ry  
wuived unless demnnded, Const. Art. I, 
§ 10, 104-20-1.

1. Pleadings.
Under this section, the pleadings may 

be recast in a proper case. In re  Agee's 
E state. 69 U. 110, 158, 262 P. 891.

2. Findings.
It is likely th at any finding of a jury 

under this Bcetinn would be merely ad. 
visory and not binding upon court. See 
Smith v. Richardson, 2 IT. 424.

of Representative Reversed, Acts102-14-10. Appeals— Appoint men! 
Not Invalid.

When the judgment or order appointing an executor, administrator 
or guardian is reversed on appeal, for error and not for want of ju ris
diction of the court, all lawful acts in administration upon the estate
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performed by such executor, administrator or guardian, if he has quali
fied, arc as valid as if such judgment or order were affirmed.

(C. L. 17, § 7874.)
History.

Thin section is practicullv identical 
with R . S. 1808, § 404:1; Comp. Laws 
1007, $ 4043.

1. Power of d istrict eourt.
Where district court, on appeal from 

order of probate court appointine ad

ministrator, upholds action o f probate 
court in denying petition for appoint
ment but makes another appointment, 
such action of d istrict is beyond its 
jurisdiction, and will be reversed on ap
peal. M atter o f Application of W het
stone, 0 U. IBS, 30 P. (13.1.

102—14—20. Actions— Parties—Successor May Be Substituted for Pred
ecessor.

Executors, administrators or guardians appointed to fill vacancies 
may be substituted for their respective predecessors in any action to 
which such predecessors were parties. (C. L. 17, § 7875.)

C ross-ref erencea.
Continuation of action l>y successor 

or representative, 1 0 4 -3 -1 0 ; notions by 
guardians, 102-13-35.

102-14-21. Id. Costs— In Discretion of Court.
When not otherwise prescribed i.. mis title, the district court, or the 

supreme court on appeal from the district court, may, in its discretion, 
order costs to be paid by any party to the proceedings or out of the as
sets of the estate as justice may require. (C. L. 17, § 7876.)

Comparable provisions. Cross-references.
Cal. Probate Code, § 1232 (substan- When executor, etc., personally liulilc, 

lially  the sam e). 104-44-12.
Idaho Code, § 15-151 C». Mont. Rev.

Codes, § 10372 (sim ilar; and execution 
for costs may issue).

102-14-22. Id. Service on Guardian Is Service on Ward— Authority 
of Guardian.

Whenever an infant, insane or incompetent person has a guardian of 
his estate residing in this state, personal service upon the guardian 
of any process, notice or order of the court concerning the estate of a 
deceased person or any guardianship matter in which the ward is inter
ested is equivalent to service upon the ward. Such guardian may also 
appear for his ward and waive any process, notice or order to show 
cause that an adult or a person of sound mind might waive.

(C. L. 17, § 7877.)
Comparable provisions. Cross-references.

Idaho Code, §16-1618 , Mont. Rev. Guardian for insane wife, 4 0 -3 -1 , 102- 
Codes, § 10374 (sim ila r). 13-26 ; guardian to appear for wurd,

102-14-23. Correction of Mistakes in Settlements.
Mistakes in settlement may be corrected at any time before final 

settlement and discharge, and after that time by an action in equity, on 
such showing as will justify the interference of the court.

(C. L. 17, § 7879.)
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Thin section is practicully identical 
with It. S . 1898, § 4048; Comp. LaWB 
1007, § 4048.

Cross-references.
Conclusiveness of settlem ent o f ac- 

counts. 102 -11 -37 ; validity and conclu- 
siveness o f orders and decrees. 102-1-7, 
102-1-8 . 102-2-1 . 102-11-37, 102-12-9, 
102 14-12, 102-14-15.

1. History and construction.
This section was taken from  Iowa, 

and conflicts with 102-11-37. They

must, however, be reconciled, i f  th at can 
he done. The construction placed upon 
th is section by supreme court o f Iowa 
wus likewise adopted, and th at construc
tion is that m istakes may be corrected 
a t  Any time before settlem ent o f final 
uccounl and discharge of executor or ad' 
ministrutor, where settlement was ex 
parte, without notice to interested par
ties, and without contest. In  re Raleigh’s 
Estate. 48 U. 12U, 158 P. 706.

102-14-24. Service by Publication on Personal Representative.
When the court shall make an order affecting an executor or adminis

trator and it cannot be personally served upon him, service thereof may 
be made by publication of a notice, stating the substance of such order, 
for four weeks in some newspaper having general circulation in the 
county where such order was made. (( ’. L. 17. §7880.)
( 'riMs-rcferences.

Service by publication, civil procedure,

102—11—25. Attorney for Minors and Nonresidents.
At or before the hearing of petitions and contests for the probate of 

wills, for letters testamentary or of administration, for sales of real 
estate and confirmations thereof, settlements, partitions and distribu
tions of estates, setting apart homesteads, and all other proceedings 
where notice is required or prescribed, and before any hearing in any 
guardianship matter, the court may, in its discretion, appoint some 
competent attorney at law to represent in all such proceedings all 
persons interested who are minors and have no general guardian in the 
county, or who are nonresidents of the state, and all those interested 
who, though they are neither such minors nor nonresidents, are unrep
resented. The order must specify the names of the parties so far as 
known for whom the attorney is appointed, and he is thereby authorized 
to represent such parties in all such proceedings had subsequent to his 
appointment. The attorney may receive tr fee, to be fixed by the court, 
for his services, which must be paid in the case of estates of decedents 
out of the funds of the estate as necessary expenses of administration, 
and upon distribution may be charged to the party represented by the 
attorney, and in guardianship matters shall be paid as the court may 
direct. I f  for any cause it becomes necessary, the court may substitute 
another attorney for the one first appointed, in which case the fee 
must be proportionately divided. The nonappointment of an attorney 
will not affect the validity of any of the proceedings.

(C. L. 17, §7881.)
Comparable provisions.

Idaho Code, g 15-1514. Mont. Rev. 
Codes, § 10370 (substantially identical).

Iowa Code 1939. §§ 12074 to 12077 
(substantially the sam e).

Cross-references.
Allowance of attorneys’ fees, 102- 

11-24.

Decisions from  olher jurisdictions.
— Montana.

The purpose o f the statute, in a proper 
case, is to enable the court to  secure the 
services of an attorney to protect the 
rights of those who are not otherwise 
represented in a proceeding pending for 
hearing; a s  soon as heirs or legatees 
are represented, the appointment made
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by the court should be term inated. S tate  tr ict in and for Silver Bow County, 102 
v. D istrict Court o f Second Judicial Dia- Mont. 341, 67 P.2d 1227.

102-14-26. Sufficiency of Proof— Noncontesled Proceedings.
In all hearings of petitions in probate matters where the petition is 

verified and regular in form and no objection or contest is made to the 
same, the judge may in his discretion accept the verified petition as suffi
cient proof of the facts therein alleged and make and enter findings and 
order or decree thereon as prayed for without requiring further testi
mony or evidence of such facts, or he may require additional evidence; 
provided, this section shall not apply to the hearing of petitions to pro
bate wills or petitions for confirmation of sale of real estate.
H istory. Cross-references.

Added by I>. .39, ch. 1 lf>, i'ff. May 9. Right o f  interested person to be heard,
102-14-14.
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V agrancy. 
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CHAPTER 1

GENERAL PROVISIONS *
A R T IC L E  1 

Definitions, etc.
103 -1 -1 . Title Known as "Pen al 

Code."
103-1 2. Pena! S tatute* Not Strictly  

Construed.
103 -1 -3 . Definitions.
103—1—1. Intent to Defraud— Victim 

May Include a Body Cor
porate.

103-1-5 . Criminal L iability Docb Not 
Affect Civil Liability.

103-1-6 . Public Officers and Offices of 
Trust— Right of Removal 
or Forfeiture Not Af-

103-1-7 . M ilitary Court* —  Punish
ment for Contempt —  
Powers and Right* Not 
Affected.

103-1-8 . Courts to Impose Punish
ments Prescribed.

103-1-0 . Id. To Determine Punish
ments Between Limits 
Prescribed.

103-1-10. Privilege of Witnesses Not 
Extended to Prosecution 
for Perjury.

103-1-11. "Crim e” defined.
103-1-12. Crimes Divided Into  Felo

nies and Misdemeanors.
103-1-13, "Felon y ,” "Misdemeanor” 

Defined.
103-1-14. Acts Prohibited or Declared 

Unlawful Deemed Misde
meanors.

103-1-15. Punishments for Felony.
103-1-16. Punishments for Misde

meanor.
103-1-17. Felonious Misconduct in Of

fice F o rfe its  Office and 
Disqualifies.

103-1-18. "H abitual Criminal” De
fined— Punishment.

103-1-19. Union of Act and Intent 
Necessary.

103-1-20. In tent, How Manifested— 
"Person  of Unsound 
Mind” Defined.

103-1-21. Effect of Intoxication.
103-1-22. Acts Punishable in D if

ferent W ays, Punishment 
Limited to One— Jeopardy.

103-1-23. A cts Punishable Both by Lo
cal and Foreign Law.

103-1-24. Id. Acquittal or Conviction 
Abroad, a  Defense.

103-1-26. An Act May Re Both o 
Crime and a Contempt.

103-1-26. Id. Mitigation.
103-1-27. Unlawful Sending o f Letter 

— When OffenBC Complete.
103-1-28. Failure to Act Not Punish

able, i f  Act Performed by 
Another.

103-1-29. "A ttem pts” Defined.
103-1-30, Id. Penalties.
103-1-31. Id. Fniluro o f Attempt but 

Commission of Another

103-1-32, When Tim e of Imprison
ment Commences—Convic
tion o f Several Crimes,

103-1-33. Id. Temporury Release and 
Return.

103-1-34. Sentence —  When Minimum 
Term  of Imprisonment 
Fixed and Maximum Not 
Fixed.

103-1-35. Id. Fo r  Less than L ife— 
Suspends Civil Rights 
nnd F o rfe its  Private 
Trusts nnd Public Offices.

103-1-36. Id. For L ife— Prisoner 
Deemed Civilly Dead.

103-1-37. Id. Exceptions.
103-1-38. Person of Prisoner Under 

Protection o f Law.
103-1-30. Property o f  Prisoner Not 

Forfeited— Exceptions.

A R T IC L E  2
Persons Liable to Punishment

103-1—40. Who Arc Capable of Com
m itting Crime.

103-1-41. Who Are Liable to Punish-

A R T tC L E  3 
Parties to Crime

103-1-42. Principals and Accessories. 
103-1-43. Principals Defined.
103-1-44. Accessories Defined. 
103-1-46. Punishment of Accessories.

* History of act. These sections grouped under the head "General Provisions" came 
from Chapter 1, T itle 76. of R. S. 1808, and Chapter 64 o f the same title; and became 
Chapter 1 of T itle  90 of Comp. Laws 1907, and Chapter 54 o f the same title.
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A RTICLE 1

D EFIN ITIO NS, ETC.

103-1-1. Title Known as “Penal Code.”
This title shall be known as the Penal Code. (C. L. 17, § 7891.)

History.
This section is identical with R . S. 

1898, § I ; Comp. Laws 1907, | 4061.

Comparable provisions.
Cul. Penal Code, 8 1 ( ‘‘The Penal Code 

j f  C a lifo rn ia"; divided into three parts : 
1. O f Crimea and Punishments, I I . Of 
Criminal Procedure, I I I .  O f the State 
Prison and County Ja ils ) .

Idaho Code, T itle  17 (pertaining to 
crimes),

Iowa Code 1939, T itle  XX XV  (pertain- 
me to public offenses).

Mont. Kev. Codes, § 10708 ("Penal 
Code of M ontuna").

Decisions from other jurisdictions.

The doing of an act by one who acts 
its officer or agent o f the United Slates 
in and about a m atter which is within 
federal control and when engaged in the 
performance of duties imposed upon him 
by the luvv or authority of the United 
Slates cannot constitute a crime against 
the laws o f  the state. In re W aite, 81 
F . 369 (D is trict Court, Northern Dis
trict of Iowu), alT’d 88 F , 102.

— Idaho.
An information in the language o f the 

statute is sufficient. S tate  v. Huff, 66 
Idaho 662, 57 P.2d 1080.

Whore a defendant relics upon the 
defense o f  alibi, the burden o f establish
ing such defense is upon him, and if  he 
succeeds, by competent evidence, in estab
lishing a reasonable doubt in the minds 
s f the ju ry  as to  his presence a t  the time 
and place when and where the offense 
wus committed, when the committing of 
the offense by him made his presence im
perative, he is entitled to an acquittal, 
but the character and extent o f the evi
dence requisite to create such doubt is 
a mutter for the jury. State v. Vanek, 
59 Idaho 614. 84 P.2d 667.

The essential elements o f every crime 
must l>c established beyond a reasonable 
douht, and no greater proof ia required 
U> establish the corpus delicti than is 
required to establish any other essential 
dement of the crime of burglary. State 
v. Vanek. 69 Idaho 614, 84 P.2d 667.

—  Iowa.
The term “corpus delicti" means, when 

applied to any particular offense, th at 
the crime charged has actually been com
mitted by someone. I t  is made up of two 
elements, first, th at a  certain result has 
been produced, as that a  building has 
l>een burned or a piece of property is 
not in the owner's possession, second, 
that someone is crim inally responsible 
for the result. S tate  v. Millmeicr, 102 
Iowa 692, 72 N. W. 276.

In general a  crim e is an act committed 
in violation of a public law  forbidding it. 
Hopp v. Clark, 166 Iowa 697. 147 N. W. 
172, 62 L. R. A. (N. S .) 493, Ann. Css, 
1916 E 417.

To be entitled to a conviction o f crime, 
the state  must first establish the corpus 
delicti, the fact that the alleged crime 
was committed by someone. S ta te  v. 
C ristani, 192 Iowa 616, 186 N. W . 111.

Criminal statutes are to be construed 
strictly  and arc not to be extended by 
construction to include any offense not 
clearly within the fa ir  scope of the lan
guage employed. S ta le  v. Dunn, 196 
Iowa 9, 190 N. W. 166.

Broadly speaking, the insanity which 
absolves one from responsibility for acta 
which would otherwise be crim inal must 
lie o f a  character which causes the act 
and irresistibly compels i t  S ta te  v. 
Cooper, 196 Iowa 268, 191 N. W. 891.

All saving clauses in regard to crim 
inal offenses arc to be construed strictly 
in favor of the defendant. S ta te  v. 
Brown, 215 Iowa 600, 246 N. W . 268.

There are no common-law crimes in 
Iowa. Stnte v. Campbell, 217 Iowa 846, 
261 N. W. 717, 92 A. L. R. 1176.

P artia l drunkenness does n ot make 
impossible the formation of a crim inal 
intent. S tate  v. Heinz, 223 Iowa 1241, 
276 N. W. 10. 114 A. L . R. 969.

Person is presumed to have intended 
natural result of his intentional act. 
S ta te  v. Van, —  Iowa — , 2 N. W,2d 748.

Motive iB not crime, nor is it  essential 
element o f crime, and evidence to show 
motive, unsupported by incrim inatory 
fncts and circum stances, is not sufficient 
to make primn fucie case o f guilt. S tate  
v. Whisler, —  Iowa — , 3 N. W.2d 626.

103-1-2. Pena) Statutes Not Strictly Construed.
The rule of the common law that penal statutes are to be strictly con

strued has no application to these revised statutes. The provisions 
of these revised statutes are to be construed according to the fair im-
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port of their terms with a view to effect the objects of the statutes and 
to promote justice. (C. L. 17, § 7892.)

This section is of ancient origin in this 
state, being first enacted by the terr i
torial legislature. The present section 
is practically identical therewith, Comp. 
Laws 1876, Title X X I. § 1834, and with 
2 Comp. Laws 1888, §4369 . E . S. 1898, 
§ 4052, Comp. Laws 1007, § 4062.

Comparable provisions.
Cal. Pena) Code. § 4, Mont. Rev. Codes, 

§10710 (substantially identical).

Cross-references.
Statutes in derogation o f  common law 

not strictly construed, 8 8 -2 -2 ; effect of 
repeal on prosecution of offenses olready 
committed, 8 8 -1 -7 , 8 8 -1 -8 , 88-2-6.

1. General construction o f  section.
This section was adopted by territorial 

legislature, but i t  certainly would not 
‘promote ju stice” to judicially construe 
R. S. 1933. 88 -1 -7  and 8 8 -1 -8  into a gen
eral ja il delivery and fre e  pardon for all

offenses committed before the passage 
of the act. People v. Sloan, 2 U. 326.

2. City ordinances.
T h is  section has been applied to the 

construction of city  ordinances. Fo r  ex
ample, c ity  ordinance prohibiting sale 
o f intoxicating liquors was given liberal 
construction so as to uphold its validity. 
Sa lin e  C ity v. Lewis, 62 II. 7 . 172 P . 280.

3. Jury law.
This section has been applied to  the 

ju r y  law , and twelve-man ju ry  held 
legally capable of being impaneled by 
district court a fter statehood fo r  trial 
o f  defendant indicted for noncapital fel
ony before statehood. State  v. H art. 19 
U . 438. 449, 67 P. 416.

4. New triala.
Notwithstanding this section, it  is be

yond th e court’s power to extend the 
tim e limited hv 105-38-4 S ta te  v. 
Saw yer, 64 U . 275, 279. 182 P. 20«.

103-1-3. Definitions.
Whenever the terms mentioned in this section are employed in this 

code they are employed in the senses hereafter affixed to them, except 
where a different sense plainly appears:

(1) The term "willfully,” when applied to the intent with which an 
act is done or omitted, implies simply a purpose or willingness to com
mit the act or make the omission referred to. I t  does not require any 
intent to violate law or to injure another or to acquire any advantage.

(2) The terms "neglect,” "negligence," "negligent" and "negli
gently” import a want of such attention to the nature or probable con
sequences of the act or omission as a prudent man ordinarily bestows 
in acting in his own affairs.

(3) The term "corruptly" imports a wrongful design to acquire or 
cause some pecuniary or other advantage to the person guilty of the act 
or omission referred to, or to some other person.

(4) The terms "malice" and "maliciously” import a wish to vex, an
noy or injure another person, or an intent to do a wrongful act, estab
lished either by proof or by presumption of law.

(5) The term "knowingly” imports only a knowledge that the facts 
exist which bring the act or omission within the provisions of this 
code. I t  Joes not require any knowledge of the unlawfulness of such 
act or omission.

(6) The term "bribe” signifies any money, goods, right in action, 
property, thing of value or advantage, present or prospective, or any 
promise or undertaking to give any, asked, given or accepted with a 
corrupt intent to influence unlawfully the person to whom it is given in 
his action, vote or opinion in any public or official capacity.
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(7) When the term “person” is used in this code to designate the 
party whose property may be the subject of any offense, it includes this 
state, and any other state, government and country which may lawfully 
own any property within this state, and all public and private corpora
tions, joint associations and partnerships, as well as individuals.

(C. L. 17, §7893.)

Thin section is practically identical 
with the first six subdivisions and the 
17th subdivision o f Comp. Laws 1870, 
§ 18TiG. and this is also true with respect 
In 2 Comp. Laws 1888, § 4371. I t  is 
identical with R. S . 181)8. § 4063; Comp,
l.uws 1!)07, § 4063.

Comparable provisions.
Cal. Penal Code, § 7, Mont, Rev. Codes, 

$ 10713 (include sim ilar definitions).
Idaho Code, § 17-101 (substantially 

the sam e; word "partnerships” is not 
contained in subd. 7 ) .

Cross-references.
Construction of terms generally, 88 - 

2- 12.

1. "Corruptly.”
Prior to adoption of amendment of 

1036, it was held th at under subdivision 
(3 ) defining the word "corruptly.” an 
accusation and complaint against a  mem
ber of board of education under 106-7-2  
and 106-7-16, for presenting illegal 
cliiim uguinat school district, must 
charge th at the “defendant did know
ingly. willfully and corruptly collect and 
receive,’' etc. Atwood v. Cox, 88 U. 437, 
443, 56 P.2d 377. But see 106-21-19.

2. “M alice" snd "maliciously."
This definition in subdivision (4) is 

properly given by the court in its in
structions to the ju r y  on the tr ia l o f an 
indictment for homicide. People v. Cal- 
laghiin. 4 U. 49, 67, <3 P . 49. And it is 
sufficient if  the court follows substan
tially the definition of malice as given in 
that subdivision. State v. Inlow, 44 U. 
485. 501. 141 P. 630, Ann. Cas. 1917 A 
741, applying Comp. Law s 1907, §4063, 
subd. (4 ).

Mulire will be implied or presumed 
from the intentional poisoning and kill
ing of u dog belonging to another person. 
S ta le  v. Coleman, 29 U. 417, 82 P . 406.

Although the owner o f  a  dog poisoned 
by defendant was unknown to defendant, 
that fact did not preclude a finding that 
the poison was administered maliciously. 
S ta le  v. Coleman, 29 U. 417, 82 P. 465.

But see in this connection 106-21-19. 3

3. “Knowingly.”
In proceeding against public official 

for receiving illegal fees, it  was not error

for court to define term "know ingly" in 
language o f th is section. Skeen v. 
Chambers, 31 U. 30, 86 P. 492. And see 
in thiH connection 106-21-19.

Decisions from other jurisdictions.
—  California.

Order allowing new tr ia l was property 
granted in prosecution of crim e of as
sault with intent to commit murder, 
where it appeared that the tr ia l court 
gave to the ju ry  as one of its instruc
tions section 20 o f  the Penal Code, read
ing as follows: " In  every crim e or public 
offense there must exist a  union, or joint 
operation of act and intent, or criminal 
negligence” ; and then aa a  definition of 
criminal negligence the follow ing: "The 
words ‘neglect,’ 'negligence,' ‘negligent,’ 
und 'negligently' import a  want of such 
attention to the nature or probable con
sequences of the act or omission, as a 
prudent man ordinarily bestows in act
ing in his own concerns, as defined in 
section 7 of the Penal Code; for, though 
found in the Penal Code, this definition 
of “negligence” is only of on act which 
fixes civil liability ; and, in order to  con
stitute criminal negligence, there must 
enter into the ac t some m easure of wan
tonness or flagrant or reckless disregard 
of the safety of others, or willful indif
ference. and if  no one of these elements 
enters into the act, the person charged 
cannot lie held guilty of crim inal negli
gence. People v. Driggs, 111 Cel. App. 
42. 296 P. 61.

The word “w illfully” as used in the 
criminal law implies simply the purpose 
or willingness to  commit the unlawful 
a c t ; it does not necessarily imply any 
specific intent to violate law or to injure 
another and, where specific in tent is not 
part of the definition of the crim e, such 
intent us is required to make out the 
crim e is conclusively presumed from the 
intentional performance o f the act de
nounced though the offender was hon
estly mistaken as to the meaning of the 
law ; where specific intent enters into 
the definition o f  a  crim e, however, mere 
intentional commission o f the act de
nounced is not enough, and therefore it 
is not enough to charge th at it  was "w ill
fully” done; a  different question is pre
sented by the allegation th a t it  was 
“maliciously” done because malice is 
ordinarily understood as im porting bad 
lempcr toward another which, combined
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with the allegation of an overt in jurious A. L. R. notes.
act. would appear jnsenarable from an Statement by candidate regarding sal- 
intent to in jure another. People v. ary or fees of office as violation of Cor- 
Faber. 20 Cal. App. (Supp.) 2d 761. 77 rupt Practice Acts or bribery, 106 A. L. 
P.2d 921. R. 492.

103-1—4. Intent to Defraud— Victim May Include a Body Corporate.
Whenever by any of the provisions of this code an intent to defraud is 

required in order to constitute any offense, it is sufficient if an intent 
appears to defraud any person, association or body politic or corporate 
whatever. (C. L. 17. § 7894.)
Comparable provisions.

Cal. Penal Code, § R. Idaho Code.
5 17-102. Mont. Rev. Codes, §10714 
(id entical),

103-1-5. Criminal Liability Does Not Affect Civil Liability.
The omission to specify or affirm in this code any liability to damages, 

penalty or forfeiture, or other remedy imposed by law and allowed to 
be recovered or enforced in any civil action or proceeding, for any act or 
omission declared punishable herein does not affect any right to recover 
or enforce the same. (C. L. 17, § 7895.)
Comparable provision)). Cross-references.

Cnl. l’cnal Code. $ 9 . Iduho Code. Civil and criminul remedion do not
5 17-10.7, Mont. Rev. Codes, §10716 merge, 88 -2-4 .
(identical).

103-1-6. Public Officers and Offices of Trust—-Right of Removal or 
Forfeiture Not Affected.

The omission to specify or affirm in this code any ground of forfeiture 
of a public office, or other trust or special authority conferred by law. 
or any power conferred by law to impeacn. remove, depose or suspend 
any public officer or other person holding any trust, appointment or 
other special authority conferred by law. does not affect such forfeiture 
or power, or any proceeding authorized by law to carry into effect 
such impeachment, removal, deposition or suspension.

(C. L. 17. §7896.)
History.

This section is pructically identical 
with It. S . 1898, §4 9 6 6 ; Comp. Laws 
1907, § 4066.

Comparable provisions.
Cul. Penal Code, § 1 0  (identical). 
Idaho Code, § 17-104. Mont. Rev. 

('odes, 5 10716 (substantially identical).

Cross-references.
Misconduct in office, forfeiture nnd 

lisqualiflcation by. 102-1-11 , 102-1-17. 
107-26-75. 103 -26 -69 ; rcmovsl by judi
cial proceedings, 106-7. I.

I. Removal o f officers.
It is not necessary th a t specific acts 

for which removnl is demanded are spec

ified in some particular section of Code; 
it is enough if particular acts relied on 
by cuuntv attorney are specified in ac
cusation filed aguinst officer, and that in 
law such acts amount to m alfeasance in 
office. Luw v. Smith, 24 U. 294, 98 P. 
200.

There may thus be euuses for removal 
o f an officer under 106-7-2 which Hre not 
assigned in the Code, yet they muy con
stitu te “inulfeusance in office." Accord
ingly, it is a salutary rule to excuse from 
slating under what section accusation 
or complaint is hrought, and to excuse 
a reference to 105-7-16 when it might 
have been good under section 106-7-2. 
Atwood v. Cox. 88 U. 477, 470, 66 P.2d 
377.
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103-1-7. Military Court^-Punishment for Contempt— Powers and 
Rights Not Affected.

This code does not affect any power conferred by law upon any court- 
martial, or other military authority or officer, to impose or inflict pun
ishment upon offenders; nor any power conferred by law upon any 
public body, tribunal or officer to impose or inflict punishment for a 
contempt. (C. L. 17, § 7897.)
Comparable provisions. Cross-references.

Cal. Penal Code, 8 U , Mont. Rev. Contempt, 104-46; courts-m artial, 54- 
Codes, § 10717 (identical). 1 -40 et seq.

103-1-8. Courts to Impose Punishments Prescribed.
The several sections of this code which declare certain crimes to be 

punishable as therein mentioned devolve a duty upon the court author
ized to pass sentence to impose the punishment prescribed.

History.
This section formerly road: “to do- 

Irm nnc and impose” ; in other respects 
it is idcntienl with such former sections. 
It. S . I8!>8, § 4068; Comp. Laws 1007, 
8 405H.

Comparable provisions.
Cal. Penal Code, § lit. Idaho ('ode, 

8 17-106. Mont. Rev. Codes, §10718 
(substantially the same; “ * * * to 
determine and impose • * • ” ).

1. Instructions to Jury.
Since the court Axes the punishment, 

a failure or refusal to charge the jury 
with respect to the extent of punish
ment is not reversible error. It  is better 
practice, however, to inform the ju ry  of 
the proscribed penalty. State v. Inlow, 
44 U. 486, 605, 141 P. 5:10. Ann. Cas. 
1!>17 A 741.

103-1-9. Id. To Determine Punishments Between Limits Prescribed.
Whenever by law the punishment for a crime is left undetermined be

tween certain limits, the punishment to be inflicted in a particular case 
must, except as otherwise provided, be determined by the court au
thorized to pass sentence, within such limits as may be prescribed by
law.
History.

This scclion is sukstantiallv similar 
to R. S. 1808. 8 4050; Comp. Laws 1007, 
§ 4050.

Comparable provisions.
Cal. Penal Code, § 1H. Idaho Code, 

§ 17-107, Mont. Rev, Codes, §10719 
(substantially the sam e).

Cross-reference*.
Indeterminate sentence, 105-00-20 ;

Knalty when maximum term not fixed 
law, 103-1-34.

(C. L. 17, § 7899.)
1. Indeterminate sentences.

Under this section n sentence “ for an 
indeterminate term between ten years 
and life ," upon conviction of second de
gree murder, is fa ta lly  defective. The 
court muBt impose a Axed and definite 
term o f imprisonment within prescribed 
limit*. Lee Lim v. Davis, 75 U. 246, 
284 P. 323, 76 A. L. R. 400.

103-1-10. Privilege of Witnesses Not Extended to Prosecution for 
Perjury.

The various sections of this code which declare that evidence obtained 
upon the examination of a person as a witness cannot be received 
against him in any criminal proceeding do not forbid such evidence
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being proved against such person upon any proceedings founded upon a 
charge of perjury committed in such examination. (C. L. 17. §7900.)
Comparable provision*. Crons-references.

Cal. Penal Code, § 14, Itlnho Code, P erjury, 102-42.
§ 1 7 -1 0 * . Mont. Rev. Codes, § 10720 
(identical).

103-1-11. “Crime" Defined.
A crime or public offense is an act committed or omitted in violation 

of a law forbidding or commanding it, and to which is annexed, upon
conviction, any of the following

(1) Death.
(2 ) Imprisonment.
(3 ) Fine.
(4 ) Removal from office.
(6) Disqualification to hold and 

profit in this state.
History.

This section is practically identical 
with R. S. 189ft, § 40A1; Comp. Laws 
1907, § 40G1.

Comparable provisions.
Cal. Penal Code, § 15, Idaho Code, 

§ 17-109, Mont. Rev. Codes. § 10721 
(substantially identical).

Cross-references.
Removal from office by impeachment, 

Const. A rt. V I, §8 17 to 20, 105-6 ; re
moval by judicial proceedings, Const. 
A rt. V I, §21 , 105-7 ; power of removal 
not affected hereby, 102-1-6,

enjoy any office of honor, trust or 
(C. L. 17, §7901.)

1. Common-law offenses.
No m atter how reprehensible the con

duct o f a  person may be. yet no punish
ment can be indicted without a law au
thorizing it ; and such law must clearlv 
cover the case. Ogden City v. M cLaugh
lin. 5 U. 287, 289, 1C P. 721.

There are in this state no crimes or 
offenses, except such as arc created by 
statute or ordinance, and n court is 
powerless to impose a penalty not pre
scribed by a Btatute or an ordinance. 
Accordingly, statute or ordinance failing 
to attach  penalty to doing of act made a 
crim e or offense is inoperative. Roe v. 
Lundstrom, 89 U. 520. 625. 57 P.2d 1128, 
following Moorehouse v. Hammond, GO 
U. 692, 209 P. 882.

103-1-12. Crimes Divided Into Felonies and Misdemeanors.
Crimes are divided into:
(1) Felonies: and,
(2) Misdemeanors. (C. L. 17, § 7902.)

Comparable provisions. Iowa Code 1929. § 12889 (dividing
Cal. Penal Code, § IS, Idaho Code, public offenses into felonies und misde- 

§17 -110 , Mont. Rev. Codes. § 10722 m canors).
(identical).

103-1-13. “Felony,” "Misdemeanor'* Defined.
A felony is a crime which is or may be punishable with death, or by 

imprisonment in the state prison. Every other crime is a misdemeanor.

Thie section is identical with Comp. 
Laws 1876, p. 668, § 1B45, except th at 
worda “state prison” formerly read "pen
itentiary.” It is absolutely identical 
with R. S. 1898, §4 0 6 2 ; Comp. Laws 
1907, § 4002.

(C. L. 17, § 7903.)
Comparable provisions.

Cal. Penal Code, § 17, Idaho Code, 
§ 17-111. Mont. Rev. Codes, § 10722 (in 
clude same definitions).
I . Determination of grade of offense.

Under th is section the offense is n 
felony, whether it is so characterized or
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not, provided it in punishable by im
prisonment in the state prison. United 
S lates v. Jones, 6 U. 662, 18 P . 23?.

2. Offenses against juveniles.
On petition for habeas corpus, where 

it appeared th at petitioner was adjudged 
in contempt o f court for failing to an
swer question whether defendant, in 
prosecution for having carnal knowledge 
)f  petitioner, had had sexual intercourse 
with petitioner on dates other than date 
if  the ofTcnac being tried, held the ob- 
iocticn or grounds of relevancy to the 
luestion should have been sustained and 
petitioner's plea of privilege should have

been allowed, for although petitioner was 
u minor, she would have subjected h er
self to degradation hod she testified in 
the affirmative, and although ahe was 
below the age to consent to the charge 
against the defendant, she was suscep
tible o f  being proceeded against in the 
juvenile court. In  re  Sadleir, 97 U. 291, 
86 P.2d 810.

A. L. R. notes.
Character as felony or misdemeanor 

of offense for which a fine is provided ns 
affected hy provision for imprisonment 
until fine is satisfied, 127 A . L. R . 1280.

103-1-14. Acts Prohibited or Declared Unlawful Deemed Misde
meanors.

Where the performance of any act is prohibited by any statute, or de
clared to be unlawful, and no penalty for the violation of such statute is 
imposed by any statute, the doing of such act is a misdemeanor.

Comparable provisions. A. L. R. notes.
Iowa Code 1939, § 12893 (substantially Character as felony or misdemeanor of 

identical). offense for which a fine is provided as a f 
fected by provision fo r  imprisonment 
until fine is satisfied, 127 A. L. R. 1288.

103-1-15. Punishments for Felony.
Except in cases where a different punishment is prescribed by law, 

every offense declared to be a felony is punishable by imprisonment in 
the state prison not exceeding live years. In all cases where a corpora
tion is convicted of an offense for the commission of which a natural 
person would be punishable as for a felony and there is no other pun
ishment prescribed by law, such corporation is punishable by a fine of 
not less than $500 and not more than $10,000. (C. L. 17, § 7904.)
Comparable provisions. Cross-references.

Cal. Penal Code, § 18 (substantially Criminal action against corporation, 
identical with first sentence herein ). 105-52.

Mont. Rev. Codes, § 10724 (includes 
provision substantially identical to first 
sentence herein).

103-1-16. Punishments for Misdemeanor.
Except in cases where a different punishment is prescribed by law, 

every offense declared to be a misdemeanor is punishable by imprison
ment in a county jail not exceeding six months or by a line in any sum 
less than $300, or by both. In all cases where a corporation is convicted 
ef an offense for the commission of which a natural person would be 
punishable as for a misdemeanor and there is no other punishment pre
scribed by law, such corporation is punishable by a fine not exceeding 
$1,000. (C. L. 17, S 7905.)
History. so fa r  as the first sentence thereof is

This section is practically identical concerned, 
with R . S . 1898, §4066 ; Comp. Laws Because o f the errors made in the 
1907, § 4065. It  does not differ m ateri- compilation of 188B with respect to the 
illy  from Comp. Law ; 1876, 8 1847, in punishment for gaming, the legislature
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restored thin auction, which whs origi
nally Laws 1878, Ch. 4. p. 5. See People 
v. Rcggel, 8  U. 21, 28 P. 065.

Comparable provisions.
C al. Penal Code, § ID, Mont. Rev. 

Codes, § 10725 (same as drat sentence 
herein, except as  rending "  * *  * by 
line not exceeding five hundred dollars, 
or by both”) .

1. Violation of game lawn.
In view of provisions of th is section 

fixing maximum penally for misde
meanors, 30-0-47 , fixing minimum lull 
no maximum penalty for shooting game 
out of scaann, ia valid, minimum fixed 
therein being less than maximum pro
vided herein. Rnsmussen v. Zundel, 07 
U . 450, 248 P. 136.

103-1-17. Felonious Misconduct in Office Forfeits Office and Disquali
fies.

The conviction of any state, county, city, town or precinct officer of a 
felony involving misconduct in office involves as a consequence, in ad
dition to the punishment prescribed by law, a forfeiture of his office, 
and disqualifies him ever afterwards from holding any public office 
in this state. (( ’. L. 17, § 7906.)
History.

This section is identical with II. S. 
1898, § 4 0 5 6 ; Comp. Laws 1907, § 4066.

Cross-references.
Disqualification by crim e, 103-26-35, 

103-26 -61 ; power of removal not af-

1. Operation and effect o f section.
Under this section, i f  an officer were 

fouod guilty of the felony denounced in 
103-20-7. this would cause his removat 
without nnv further notion or proceed
ing. Law v. Sm ith, 34 U. 394, 414, 98 
P. 300.

moval by judicial proceedings, Const.
A rt. V I, § 21, 106-7.

1 0 ^ 1 -1 8 . “Habitual Criminal" Defined— Punishment.
Whoever has been previously twice convicted of crime, sentenced and 

committed to prison, in this or any other state, or once in this and once 
at least in any other state, for terms of not less than three years each, 
shall, upon conviction of a felony committed in this state, other than 
murder in the first or second degree, be deemed to be an habitual crimi
nal. and shall be punished by imprisonment in the state prison for not 
less than fifteen years; provided, that if the person so convicted shall 
show to the satisfaction of the court before which such conviction is had 
that he was released from imprisonment upon either of such sentences 
upon a pardon granted on the ground that he was innocent, such con
viction and sentence shall not be considered as such under this section.

(C. L. 17, §7907.)
niaiory .

This suction is practically identical 
with R. S. 1898, § 4 0 6 7 ; Comp. Laws 
1907, §4067.

1. Persistent violation of Liquor Con
trol Aet.

In prosecution for persistent violation 
of former Liquor Prohibition Law, 
wherein unlawful possession was relied 
upon as la s t offense, prosecutor not en
titled to amend information a t  c1ob« of 
evidence, under 106-17-3 , so as to add 
charge o f unlawful m anufacture, since 
such was not offense for which defendant 
was examined and committed by m agis
trate. S ta te  v. Caputo, 69 U . 266, 264 
P. 141.

In prosecution for persistent violation 
of former Liquor Prohibition I.uw, de
fendant could not interpose defense that 
he wns unfam iliar with language and 
unaware of nature of prior charge to 
which he hud pleaded guiltv. State v. 
Starves, 69 U. 181. 263 P. 204.

As to procedure where persistent vio- 
lation of Liquor Control Act is charged, 
see 4G-0-231. 2

2. Proof of form er conviction.
Certified copy of judgment of con

viction against one of anmc name is not 
conclusive of prior conviction in absence 
o f proof it  was name person, and former 
conviction is rpicstion of fact for deter
mination of ju ry  under Const. A rt. I,
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§ 12, am! 105-1-B , subd, (6 ), and 105 - P. 109 (decided under former Liquor 
•12—4. Stute v. Bruno, 69 U. 444, 266 Prohibition Law ),

103-1-19. Union of Act and Intent Necessary.
In every crime or public offense there must exist a union or joint 

operation of act and intent, or criminal negligence. (C. L. 17, §7908.)
History.

This section is identical with Comp. 
Luwa 1H70, J  1848; Comp. Laws 1888, 
5 4383; R. S . 1698, 5 4068; Comp. Laws 
1907, § 4068.

This section has lone appeared in the 
Penul Code under the head “Prelim inary 
Provisions,”  S ta te  v. Blue, 17 l). 176, 
180, 63 P. 978.

Comparable provisions.
Cal. Penal Code, § 20, Idaho Code. 

5 17 -114 , Mont. Rev. Codes, § 10726 
(id entical).

I. Operation and effect of section.
W here a person violates a statute 

milking an net crim inat, and no reference 
is mode in the statute to a crim inal in
tent, this general provision contained in 
'his section must control, and it is error 
lo withhold the <|ucation of intent from 
llu* jury. The statute at most simply 
d iifts the burden of proof, and does not 
lispense with the crim inal intent. S la te  
v. Blue, 17 U. 175, 1811, 63 P. 978.

1. Larceny.
The mere fa c t that property is de- 

itrnycd maliciously and with intent to 
deprive owner permanently o f its use 
Joes not constitute larceny where there 
is no mental intent to steal. S ta te  v. 
Allen, 5G U. 37, 189 P. R4.

In prosecution for grand larceny of 
itcer, trial court’s refusal to permit de
fendant to testify  ns to his intent and 
lelicf in possessing and claiming animal 
was erroneous in view of this section. 
State v. Sawyer, 64 U. 275, 182 P . 206. 

I. Murder.
In tent is essential element in crim e of 

1rst degree murder, and it is reversible 
?rror to refuse to ullow defendant to 
;eslifv in regard thereto. S tate  v. Sten- 
lack, 78 U. 350, 366, 2 P.2d 1050, 79 
A. L. R. 878. I.

I. Public officers.
Under this section a public officer is 

not punishable for an ucl committed

innocently, without anv crim inal intent. 
Stu te v. Blue, 17 U. 176. 180, 63 P. 978, 
applying Comp. Laws 1868, §4383.

5. Proof of other crimes.
In forgery prosecution, in which de

fendant denied indorsing check, admis- 
sjon in evidence of other checks, a l
legedly to prove intent, indorsements 
upon which accomplice testified were 
made a t  same time indorsement involved 
in prosecution was made. held, preju
dicial error as  tending to prove other 
und distinct offenses. State v. Leek, 86 
U. 631, 39 P.2d 1091.

Decisions from other jurisdictions.
—  California.

When the court charged the ju ry  on 
the subject o f negligence, in prosecution 
o f crim e of assault with intent to commit 
murder, the instruction should have been 
so framed as to advise th e ju ry  as to 
the kind of negligence characterized as 
"crim inal” by section 20 o f the Penal 
Code; instruction defining “negligence" 
according to language of section 7 of the 
Penal Code Hid not properly define to 
the ju ry  the term “crim inal negligence," 
for the definition of “negligence” as con
tained in section 7 o f  the Penal Code is 
only o f an act which fixes civil liability, 
being the definition of the kind of act 
which fixes responsibility upon, for in
stance, drivers of automobiles, where no 
crim inal element whatever is involved, 
People v. Driggs, 111 Cal. App. 42, 296 
P. 51.

—  Idaho.
The term "crim inal negligence,” as 

used in section 17-114 of the Idaho Code, 
docs not mean merely the failure to 
exercise ordinary care, or that degree of 
enre which an ordinarily prudent person 
would exercise under like circum stances; 
it means gross negligence; it  is such neg
ligence as amounts to a reckless disre
gard o f consequences and of the rights 
o f others. State v. McMahan, 67 Idaho 
240. 66 P.2d 160.

103—1—20. Inlent, How Manifested— “Person of Unsound Mind" De
fined.

The intent or intention is manifested by the circumstances connected 
with the offense and the sound mind and discretion of the accused. 
All persons are of sound mind who are neither idiots, nor lunatics, nor 
affected with insanity. (C. L . 17, §7909.)
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History.
This section is identical with Comp. 

Laws 1876, § 1849; 2 Comp. Laws 1888, 
§ 4384; R. S. 1898, §4 0 6 9 ; Comp. Laws 
1907, §4069.

Comparable provisions.
Cel. Penal Code, §21 (identical). 
Idaho Code, §17 -116  (substantially 

identical).
Mont. Rev. Codes, § 10727 (id entical).

1. Determination of sanity or insanity. 
Question o f  sanity or insanity of

nnyone accused of commission o f crime 
is question of fact prim arily for jury 
to determine. State v. Hadley, G6 if. 
109. 2114 P. 940.

Fu rth er as to insunity and lunacy as 
defense to crim e, see 103-1—40.

2. Presumptions and burden of proof. 
Anyone charged with an offense is

presumed to be sane, and it is incumbent

upon defendant to  rebut th at presump
tion before defense of insanity can be 
submitted to jury. S tate  v. Hadley, 66 
U. 109, 234 P. 940. The presumption of 
sanity is a  legal presumption. S tate  
v. Mewhinney, 43 U. 136, 134 P. 632. 
L. R. A. 1916 D 690, Ann. Cas. 1910 C 
637.

When testimony hoa been introduced 
to overcome presumption o f sanity, 
burden shifts and it is incumbent upon 
state to prove beyond reasonable doubt 
th at defendant was sane a t  tim e o f com
mission of offense. S ta te  v. Hndley, 06 
U. 109, 234 P. 940.

3. Proof of intent.
As a m atter o f  general law  intent 

and maliee may be proven both by direct 
and by circum stantial evidence. Stule 
v. Dewey. 41 U. 638, 127 P. 276.

103-1-21. Effect of Intoxication.
No act committed by a person while in a state of voluntary intoxica

tion is less criminal by reason of his having been in such condition. But 
whenever the actual existence of any particular purpose, motive or in
tent is a necessary element to constitute any particular species or degree 
of crimp, the jury may take into consideration the fact that the accused 
was intoxicated at the time in determining the purpose, motive or intent 
with which he committed the act. (C. L. 17, § 7910.)
History.

This section is identical with Comp. 
Laws 1076, § I860 ; 2  Comp. Law s 1888, 
§ 4386; R. S . 1898, § 4070; Comp. Laws 
1007, § 4070.

Comparable proviaiona.
Cal. Penal Code, §22  (identical).
Idaho Code, §17 -116  (id en tica l).
Mont. Rev. Codes, § 10728 (includes 

sim ilar provision).

1. Effect uf intoxication in crim inal

The lew in this jurisdiction, as to 
the effect o f intoxication in those crimes 
which require the actual existence of 
a  particular purpose, motive, or intent 
to constitute a particular species or 
degree of crime, is well settled both by 
decisions of supreme court o f th e United 
Suites and of our supreme court. S tate  
v. Stcnback, 78 U. 360, 368, 2 P.2d 1060, 
79 A. L. R . 878, collecting prior cases

Tpis section is not limited in its appli
cation to the effect th a t drunkenness 
may have upon intent, but it also applies 
to purpose and motive. Thus the legis- 
Inturc has provided th a t intoxication is 
a proper subject of inquiry as to pur
pose, motive and intent. Accordingly, 
instruction in homicide case, in which

drunkenness a t  time of commission of 
crim e is interposed as defense, must not 
only inform th e ju ry  with regard to 
its effect upon intent, but m ust also in
struct with regard to ability o f accused 
to deliberate and prem editate. S tate  v. 
Stenback, 78 U . 360. 2 P.2d 1060, 79 
A. L. R . 878.

2. Instructions.
Where in a prosecution for homicide 

the evidence snowed th a t the accused 
was an epileptic, it  is erro r  to give nn 
instruction merely in the language of 
this section. Ju ry  should be told what 
effect accused's mental condition might 
have on degree of homicide. S tate  v. 
Ansclmo, 46 U . 137, 148 P . 1071. This 
case is explained in S ta te  v. C erar, 60 
U. 208, 215, 207 P. 697.

This section, in effect, declares that 
accused may show th at ho was in such 
a state of intoxication a t  time crime 
was committed as to  be incapable of 
form ing the necessary intent. I f  a 
charge abridges and deprives defendant 
of full benefit o f th is provision, it  ie 
reversible error ; as for example, where 
court in homicide case charges that 
evidence of drunkenness is admissible 
only on question of premeditation, 
followed by instructions th a t in cases 
of premeditated m urder drunkenness is
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im material. S ta le  v. Dewey, 41 U. 638, 
127 P. 276. This case is explained in 
S la te  v. Cerur, (10 U. 208. 216, 207 P. 
697.

I f  the evidence in a homicide case 
tends to show th at the mind of the 
nccuscd was affected by the excessive 
use o f intoxicating liquor a t  the time 
of the alleged crim e, th is is sufficient to 
entitle him to a proper instruction on 
the law applicable to intoxication. State 
v, Stenhack, 78 U. 360, .'160, 2 P.2d 1060, 
79 A. L. R. 878.

Form of correct instruction is (riven 
in State  v. Stenhack. 78 U. 360. 366, 2 
P.2d 1060, 79 A. L. R. 878, and it has 
the stomp o f approval of the United 
States supreme court.

3. Question for jury.
On triul of indictment for murder, in 

which defense is th at defendant was

under influence of intoxicating liquor 
and m arijuana, ao that he waa incapable 
o f forming intent to kill, it ia for ju ry  
to determine from  the evidence whether 
defendant was in fact so intoxicated by 
liquor or his faculties benumbed by tho 
use of m arijuana that he was incapable 
of form ing or in fact had no pre
meditated motive or design to kill de
ceased. State  v. Diaz, 70 U. 403, 473, 
290 P . 727.

In prosecution for murder in first 
degree, where evidence was introduced 
at trial tending to show th at defendant 
was intoxicated a t  time of alleged homi
cide, whether accused wbb in such con
dition of mind, by reason of drunkenness 
or otherwise, as to be capable of de
liberate premeditation, became m aterial 
subject o f consideration for jury. Hopt 
v. Utah, 104 U. S. 631, 26 L. Ed. 873.

103-1-22. Acts Punishable in Different Ways, Punishment Limited to 
One— Jeopardy.

An art or omission which is made punishable in different ways by 
different provisions of this code may be punished under any one of such 
provisions, but in no case can it be punished under more than one; an 
acquittal or conviction and sentence under any one bars a prosecution 
for the same act or omission under any other. (C. L. 17, § 8520.)

This section is substantially identical 
with K. S . 1898. § 4 4 8 8 ; Comp. Laws 
1907, § 4488.

Cross-references.
A person shall not twice be put in 

jeopardy for the same ofTcnae, Const. 
A rt. I. § 12, 106-1-10, 106-8-8 , 106-8-9, 
105-26-8, 106-26-11 to 106-26-13. I.

I. Scope and operation o f section.
This section cannot be invoked where 

it would produce incongruous as well

as inequitable results. Therefore it can
not be considered as intended to author
ize enforcement of two crim inal statutes, 
making the same offense both a felony 
and a misdemeanor. S tate  v. Carmen, 
44 U. 363, 140 P. 670.

2. Automobile accidents.
Conviction o f  motorist for reckless 

driving held not bar to subsequent pros
ecution for involuntary manslaughter. 
S tate  v. Empey. 65 U. 009, 239 P. 25. 
44 A. L. R. 668.

103-1-23. Acts Punishable Both by Local and Foreign Law.
An act or omission declared punishable by this code is not Ies9 so 

because it is also punishable under the law9 of another state, govern
ment or country, unless the contrary is expressly declared.

(C. L. 17, § 8521.)

103-1-24. Id. Acquittal or Conviction Abroad, a Defense.
Whenever on the trial o f an accused person it appears that upon a 

criminal prosecution under the laws of another state, government or 
country, founded upon the act or omission in respect to which he is on 
trial, he has been acquitted or convicted, it is a sufficient defense.

(C. L. 17, §8622.)
CroM-rcfcrcncca.

Sim ilar provinions, 106-8-8, 106-8-9 ; 
conviction, acquittal, or once in jeopardy 
o bar, 106-26-13.
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103-1-25. An Act May Be Both a Crime and a Contempt.
A criminal act id not less punishable as a crime because it is also de

clared to be punishable as a contempt. (C. L. 17, § 8523.)
Cross-references.

Contempt generally, 104-45.

103-1-26. Id. Mitigation.
When it appears, at the time of passing sentence upon a person con

victed upon indictment or information, that such person has already 
paid a fine or suffered an imprisonment for the act of which he stands 
convicted, under an order adjudging it a contempt, the court authorized 
to pass sentence may mitigate the punishment to be imposed, in its 
discretion. (C. L. 17, §8524.)

103-1-27. Unlawful Sending of Letter— When OfTense Complete.
In the various cases in which the sending of a letter is made criminal 

by Iaw the offense is deemed complete from the time when such letter 
is deposited in any post office, or any other place, or delivered to any 
person, with intent that it shall be forwarded. (C. L. 17, § 8525.) 
Cross-references.

Sending threatening letter, 103-17-G,
103-60-3.

103-1-28. Failure to Act Not Punishable, if Act Performed by 
Another.

No person is punishable for an omission to perform an act where such 
act has been performed by another person acting in his behalf and 
competent by law to perform it. (C. L. 17, § 8526.)

103-1-29. “Attempts Denned.
Any act done with intent to commit a crime, and tending but failing 

to effect its commission, is an attempt to commit a crime. Any person 
may be convicted of an attempt to commit a crime, although it appears 
on the trial that the crime intended or attempted was perpetrated by 
such person in pursuance of such attempt, unless the court, in its dis
cretion, discharges the ju ry  and directs such person to be tried for such
crime.
History.

This section is practically identical 
with R . S. 1898, §44 0 6 ; Comp. Laws 
1907, §4495 .

Comparable provisions.
Cal. Tenul Code, §063 , Idaho Code, 

§ 17-305 (substantially idcnticul with 
second sentence herein).

Mont. Rev. Codes, §11590  (substan
tially identical).

Cross-references.
Description in indictment o f person 

upon whom injury attempted, 105 -21-22 ; 
attempts to kill, 103-28-13, 103 -28-14 ; 
assault with intent to  commit felonies, 
103-7-7  to 103-7-10.

(C. L. 17, §8627.)
1. Attempts to commit crim e in

An attempt to commit crim e consists 
o f three elem ents: (a ) the intent to
commit the crim e; (b ) the performance 
of some act towards the commission of 
the crim e; and (c )  failure to consum
m ate its commission. The failure to 
consummate the crime is un essential 
clem ent where the charge is un utteinol 
to commit a mimed crime. S ta le  v. 
Prince, 76 U . 206, 214, 284 P. 108.

2. Attempt to commit extortion.
In a prosecution for extortion, jury 

may be instructed th at defendant might 
be found guilty o f attempted extortion, 
and a verbal threat is “any act done”



[806J Title 103— Penal Code 1 0 3 -1 -3 0

toward# commission o f  crime within 
meaning of th is section. S tate  v. Prince, 
75 U. 206, 215, 284 P. 108.

3. Attempt to commit rape.
This Bcction applies to an assault upon 

a female 16 years of age with intent 
to have carnal knowledge, under 103- 
.'>1—1 £». S tate  v. Benson, 46 l) . 74, 148 
P. 446.

Asaault always precedes completed 
offense of rape. S tate  v. Blythe, 20 U. 
378, 68 P. 1108.

Linder th is section information charg
ing that accused unlawfully and felo
niously did attem pt to carnally know 
and have sexual intercourse with a cer
tain female over the age o f  13 and under 
18, she being an unmarried female, 
sufficiently charged public offense, as 
Against attack made a fter  verdict. 
State v. Evans, 27 U. 12, 73 P. 1047.

Evidence in action for attem pt to com
mit statutory rape, held insufficient to 
show an overt act tending towards the 
commission o f  the crim e, even though 
alleged victim could not have consented 
to the uct because of her ago. S ta le 
v. Mortcnscn, 06 l) . 641, 83 P.2d 261. 
(Hanson and Larson, J J . ,  dissenting.)

On prosecution for rape of six-year- 
old girl, held that charge o f rape neces
sarily included charge o f  asaault with 
intent to commit rape. S ta te  v. Blythe, 
20 U. 378, 58 P. 1108.

In prosecution for assault with in
tent to commit rape, under 103-7-7 , re
fusal of court to  instruct ju ry  that 
defendant could be convicted of simple 
assault was reversible error. S tate  v. 
Hyams, 64 U. 285, 230 P . 349.

On proaecution for rape o f six-year- 
old girl, held th at, under evidence, tr ia l 
court did not e rr  in charging ju ry  th a t 
defendant m ight be convicted of assault 
with intent to commit rape. State v. 
Blythe, 20 U. 378, 68 P. 1108.

Where defendant, charged with rape 
of aix-ycar-old girl, was convicted of 
asaault with in tent to commit rape, held 
th at, even though from evidence it might 
appear th a t rape was actually completed, 
ju ry  had power to convict defendant of 
lesser offense, however illogical convic
tion of such offense m ight seem, and 
th at ju iy ’s finding that defendant wbb 
guilty of lesser offense could n ot be re
garded as in jurious, but only as ad
vantageous, to  defendant. S tate  v. 
B lythe, 20 U. 378, 68 P. 1108.

Decisions from other Jurisdictions.
—  Montano.

Conviction o f attempt to commit rape 
was affirmed, the charge being based 
upon the provisions of section 11690 of 
the Reviaeri Codca, the m aterial part of 
which reads as follows: "A n act done 
with intent to commit a crim e, and 
tending but failin g to effect its  commis
sion, is an attem pt to commit th at 
crim e." S la te  v. Stevens, 104 Mont. 189, 
65 P.2d 612.

A. L. R, notes.
W hat conduct amounts to overt act 

done towards commission of murder so 
as to  sustain charge o f attempt to 
murder, 98 A. L . R. 918*, w hat consti
tutes attem pt to commit robbery, 65 A. 
L . R. 714.

103-1-30. Id. Penalties.
Every person who attempts to commit any crime, but fails, or is pre

vented or intercepted in the perpetration thereof, is punishable, where 
no provision is made by law for the punishment of 9uch attempt, as 
follows:

(1) If the offense so attempted is punishable by imprisonment in the 
state prison for five years or more, or by imprisonment in a county 
jail, the person guilty of such attempt is punishable by imprisonment 
in the state prison or in a county ja il , as the case may be, for a term 
not exceeding one-half the longest term of imprisonment prescribed 
upon a conviction of the offense so attempted; provided, that in case 
such longest term is for life, the imprisonment shall be for not more 
than twenty years.

(2) I f  the offense so attempted is punishable by imprisonment in the 
state prison fur not more than five years, the person guilty of such at
tempt i9 punishable by imprisonment in the county jail for not moro 
lhan one year.

(3) If the offense so attempted is punishable by a fine, the offender 
convicted of such attempt is punishable by a fine not exceeding one-
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half the largest fine which mAy be imposed upon a conviction of the 
offense so attempted,

(4) I f  the offense so attempted is punishable by imprisonment and by 
a fine, the offender convicted of such attempt may be punished by both 
imprisonment and fine not exceeding one-half the longest term of im
prisonment and one-half the largest fine which may be imposed upon a 
conviction for the offense so attempted. (C. L. 17, § 8628.)
History.

This section is practically identical 
with Comp. Laws 1888, §4744, except 
that there was no proviso to subdivision 
( 1 ) .  and the word "penitentiary” was 
used instead o f ‘‘state prison." The 
section is identical with R. S. 1898, 
§ 4496; Comp. Laws 1907, § 4490.

1. Attempt to commit extortion.
The penalty provided by 103-17-8, and 

not the penalty provided by this section, 
is the one to be inflicted fo r  unsuccessful 
attempt to commit the crime of extortion. 
S tate  v. Prince, 7b U. 206, 21fi, 284 P. 
108.

2. Attempt to commit murder.
Under former analogous statute , held 

that defendant who was convicted of 
attem pt to commit murder m ight lie 
sentenced to 12 years’ im prisonment in 
state prison, although it was uncertain 
th at he would have lived 24 years if  he 
had committed murder and l>een sen
tenced to imprisonment for life . In re 
l)e Camp, 16 U. 168, 40 P. 823, apply
ing section 4744 of Comp. Laws 1888.

Attempts to murder otherwise than 
by poisoning or assault were included 
in general description o f attempted 
crimes deflned in form er analogous 
statute. In  re De Camp, 16 U. 158, 49 
P. 823.

103-1-31. Id. Failure of Attempt but Commission of Another Crime.
The next two preceding sections do not protect n person who, in At

tempting unsuccessfully to commit a crime, accomplishes the commis
sion of another and different crime, whether greater or less in guilt, 
from suffering the punishment prescribed by law for the crime com
mitted. (C. L. 17, § 8529.)

103-1-32. When Time of Imprisonment Commences—Conviction of 
Several Crimes.

When any person is convicted of two or more crimes, either before or 
After sentence has been pronounced upon him for either, the imprison
ment to which he is sentenced upon the second or other subsequent con
viction must commence at the termination of the first term of imprison
ment to which he shall be sentenced, or at the termination of the second 
or other subsequent term of imprisonment, as the case mav be.

(C. L. 17, § 8630.)
Hiatory.

This section formerly read: "before 
sentence has been pronounced.” but in 
other respects it  is identical with R . S. 
1898. § 4498; Comp. Laws 1907. § 4498; 
2 Comp. Laws 1888, §4746.

Cross-references.
Sim ilar section, 106-36-14.

Effect of section.
This section is largely declaratory of 

pre-existing law. People v. Flynn, 7 U. 
378. 382. 26 P. 1114. applying Comp. 
Laws 1888. § 4746, and quoting Bishop’s 
Criminal Lnw.

2. Single and separate punishments.
Where there are  several charges in 

different counts of un indictment against 
the same person for the same act or 
transaction, but one punishment can l>e 
imposed; but where the ucts or trans
actions are different, and constitute 
different offenses, and belong to the same 
class, and may be properly joined, sepa
rate punishments may be imposed on 
each count. United States v. Groesbeck. 
4 U. 487. 11 P. 642 (rehearing denied 
11 P. 622 [not officially rep o rted ]), fol
lowed in United S tates v. Bromley, 4 U, 
498, 11 P. 619.
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103-1-33. Id. Temporary Release and Return.
The term of imprisonment fixed by the judgment in a criminal action 

commences to run only upon the actual delivery of the defendant at the 
place of imprisonment, and if thereafter during such term the defend
ant by any legal means is temporarily released from such imprisonment 
und subsequently returned thereto, the time during which he was at 
large must not be computed as part of such term. (C. L. 17, § 8531.) 
Cross-references.

Delivery of defendant a fter  judg
ment. 105- 105—’17—4.

103-1-31. Sentence— When Minimum Term of Imprisonment Fixed 
and Maximum Not Fixed.

Whenever any person is declared punishable for a crime by imprison
ment in the state prison for a term not less than any speeded number 
of years, and no limit to the duration of such imprisonment is declared, 
the court authorized to pronounce judgment upon such conviction shall 
sentence such offender to imprisonment for an indefinite term limited 
bv the minimum term prescribed and the term of his natural life.

(C. L. 17, | 8532.)
ross-rcfercnces.
IrulcUTininato untune?, 105-30-20; 

•uurl tu determine and impose punish
ment, 103-1-8, 103-1-9.

103-1-35. Id. For Leas than Life—Suspends Civil Rights and Forfeits 
Private Trusts and Public Offices.

A sentence of imprisonment in the state prison for any term less than 
for life suspends all civil rights of the person so sentenced during such 
imprisonment, and forfeits all private trusts and all public offices, au
thority or power. (C. L. 17, § 8533.)

This section is substantially sim ilar to 
2 Comp, Laws 1888, §4749. It is iden
tical with R. S . 1898, § 4501; Comp.
I.UWS 1!>07, § 4601.

There is u sim ilar statute in C ali
fornia. People v. Flynn, 7 U. 378, 380, 
2l! P. 1114.

1. Consequences of conviction of a

Under this section, no consequences 
follow u conviction of u felony, except

those declared thereby. People v. Flynn, 
7 U . 378, 26 P . 1114, applying Comp. 
Laws 1888, §4749 .

2. Trial while in penitentiary.
In spite o f th is section, a convict may 

he tried and sentenced for a criminal 
offense committed in trying to escape 
from  the slate prison, even though the 
tr ia l and sentence were had before his 
term o f imprisonment had expired. 
People v. Flynn, 7 U. 378. 26 P. 1114, 
upplying Comp. Laws 188H, § 4749.

103-1-36. Id. For Life— Prisoner Deemed Civilly Dead.
A person sentenced to imprisonment in the state prison for life is

thereafter deemed civilly dead. 
History.

This section i« practically identical 
with 2 Comp. Laws 1888, § 4760, and is 
identical with R. S . 1898, § 4502; Comp. 
Laws 1907, § 4502.

(C. L. 17, § 8534.)
1. Effect of section.

This section is largely declaratory of 
prc-cxiBting law . People v. Flvnn, 7 
U. 378, 382, 26 P. 1114, applying 2 Comp. 
Lnwg 1888, § 4750, and quoting Bishop's 
Criminal Law.
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103-1-37. Id. Exceptions.
The provisions of the two next preceding sections must not be con

strued to render the persons therein mentioned incompetent as wit
nesses upon the trial of a  civil or criminal action or proceeding, or 
incapable of making and acknowledging a sale or conveyance of prop
erty, or of making a last will and testament, or of maintaining a civil 
action, or of doing such other acts as are permitted by law.

(C. L. 17, §8535.)
CrvHH-r«ferences.

Cortnin criminal ineligible to vote,
Const. A rt. IV , §G ; witnesses in prison,
104-49-10.

103-1-38, Person of Prisoner Under Protection of Law.
The person of a convict sentenced to imprisonment in the state prison 

is under the protection of the law, and any injury to his person, not au
thorized by law, is punishable in the same manner us if he were not 
convicted or sentenced. (C. L. 17, § 8536.)
CroHR-reference*. with unncccssuiy rigor, Connt. A rt. I,

Inhumanity to prisoner, 103-20-63, §9 .
103 -20-50 ; prisoners not to be treated

103-1-39. Property of Prisoner Not Forfeited— Exceptions.
No conviction of any person for crime works any forfeiture of any 

property, except in cases in which a forfeiture is expressly imposed by 
law, and all forfeitures to this state in the nature of a deodand, or where 
any person shall flee from justice, are abolished. (C. L. 17, § 8537.)
Cross-references.

B ill of attainder forbidden, Const.
Art. I ,  § 18.

A RTICLE 2

P e r s o n s  L i a b l e  t o  P u n i s h m e n t

103-1-40. Who Are Capable of Committing Crime.
All persons are capable of committing crimes, except those belong

ing to the following classes:
(1 ) Children under the age of seven years.
(2 ) Children between the ages of seven years and fourteen years, in 

the absence of clear proof that at the time of committing the act charged 
against them they knew its wrongfulness.

(3 ) Idiots.
(4 ) Lunatics and insane persons.
(5 ) Persons who commit the act or make the omission charged under 

an ignorance or mistake of fact which disproves any criminal intent.
(6 ) Persons who commit the net charged without being conscious 

thereof.
(7 ) Persons who commit the act or make the omission charged 

through misfortune or by accident, when it appears that there is no evil 
design, intention or culpable negligence.
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(8) Married women, unless the crime is punishable with death, act
ing under the threats, command or coercion of their husbands.

(!)) Persons, unless the crime is punishable with death, who commit 
the act or make the omission charged under threats or menaces suf
ficient to show that they have reasonable cause to believe, and do believe, 
their lives will be endangered if they refuse. (C. L. 17, §7915.)
History.

Thin section is practically identical 
with Comp. Laws 1870, $ 1862; 2 Comp. 
Laws 1888. $4 3 8 7 ; R. S. 1898, $ 4071; 
Comp. L dwb 1907, §4071.

Comparable provisions.
Cal. Penal Code, § 26, Idaho Code, 

§ 17-201. Mont. Rev. Codes, § 10729 (sub- 
Htantislly identical, except th at in lieu 
of subds. 1 and 2 appears the following 
in the Cnlifornia and Idaho provisions: 
"Children under the age of fourteen 
yours, in the abacnce of clear proof th a t 
ut the time of committing th e act 
charged uguinst them, they knew its 
wrongfulncss” ; the California and 
Montana provisions are worded in part 
us follows: "M arried women [except 
for felonies] • • • ’’ ).

Cross-references.
Inquiry into insanity o f defendant, 

106-37, 106-49.

1. Children.
This section docs not refer to per

sons between the ages of 14 and 18 
years. Sndlcir v. Young, 97 U. 291, 300, 
85 P.2d 810.

Child of 12 years o f age may violate 
Iiiw and commit offense against person 
or property the same as an adult person, 
nnd defense of justification on p art of 
defendant who shot boy attem pting to 
burglarize his rabbit pens was available 
tinder 103-28-10. subd. (2 ). S ta te  v. 
Terrell, 66 U. 314, 186 P. 108, 26 A. 
L. R. 497. 2 3

2. Corporations.
The liability of corporations for crim e 

is a m atter of general law. American 
Fork Citv v. ChBrlicr, 43 U. 231, 238, 
134 r .  739.

3. Lunatics and insane persons,
I. — in genersl.

Insanity is effective in warding off or 
reducing punishment for crim e only 
when it renders the person so afflicted 
irresponsible or purtly irresponsible. A 
reasonable doubt in the minds o f  the 
jury ns to the sanity of the accused en
titles him to un acquittal. S ta te  v. 
Green, 78 U. 680. 697. 6 P.2d 177, Opin
ion of M r. Ju stice Hansen discussing 
the defense a t length, and enumerating 
the “three manners’’ in which accused 
must be afflicted to be legally irrespon-

Merely because accused's mind wua 
unsound or affected with insanity is not 
sufficient to w arrant his acquittal. Nor 
is loss o f conscience or judgment suffi
cient. S ta te  v. Green, 78 U. 680, 000, 
6 P.2d 177.

Irresistible impulse, to be a defense 
to crime, m ust arise solely from a men
tal disease. S ta te  v. Green, 78 U. 680, 
601. 6 P.2d 177.

Evidence of insanity o f  collateral 
blood relatives of the person being in
vestigated for insanity is a proper 
m atter o f inquiry. S tn tc  v. Green, 78 
U . 680, 604, 6 P.2d 177.

5. — determination of sanity of accused.
In this state the sanity o f  a person

charged with crim e may be determined 
a t  any stage of the proceeding against 
him in the manner provided by law. An 
insane person is incapable of committing 
crime. S ta te  v. Green, 88 U. 491, 496, 
66 P.2d 1324. Sec 106-49.

6. — right and wrong test.
In this state the test of responsibility 

fo r  a crim inal act, when unsoundness 
o f  mind is set up as a defense, is the 
capacity o f the defendant to  distinguish 
between right and wrong at the tim e, 
and with respect to the oct which is the 
subject o f inquiry. People v. Colton, 
5  U. 461, 460, 16 P . 902, rev'd on another 
point in 130 U. S. 83. 32 L. Ed. 870, 
9  S. Ct. 436: S ta te  v. Mowhinney, 43 U. 
135, 147, 134 P . 632, L. R . A. 1910 D 
590, Ann. Cas. 1916 C 537.

In this state where on a tr ia l for 
homicide defendant, in support o f his

Slea of not guilty, relies upon the de- 
?nse th a t he was insane at th e tim e 

of the alleged homicide, the rule is th at 
one who does not know the nature and 
quality of his act, or does not know th at 
the act is wrong, is legally insane. 
State v. Green, 78 U. 580. 509, 6  P.2d 
177.

7. —  presumptions and burden of proof.
In th e absence o f  evidence, sanity is 

presumed to ex ist without evidence of 
its existence, thus casting on defendant 
duty of going forward with the evi
dence. But when evidence tending to 
show th a t the accused was insane enters 
the case, the presumption of sanity dis
appears from the ease, and the ju ry  is 
no longer concerned with the presump
tion, but m ust determine the fa c t of
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sunity or insanity solely from the evi
dence. S tate  v. Green, 78 U. 680, 692, 
0 P.2d 177; S tate  v. Hadley, 66 U. 100, 
234 P. 940.

When testimony has been introduced 
to overcome presumption of sanity, bur
den sh ills  and it is incumbent upon Blste 
to prove beyond reasonable doubt that 
defendant was sone a t time of commis
sion of offense. S tate  v. Hadley, 66 U. 
109, 234 P. 940.

K. — questions o f law and fact.
It  is the duty o f the trial judge und 

not of the ju ry  to determine when there 
is sufficient evidence to raise an issue 
as to the sanity or insanity o f  the ac
cused. The tr ia l judge should submit 
the issue to the ju ry  i f  he thinks that 
there is some evidence tending to show 
accused's insanity a t  time o f the alleged 
offense. S tate  v. Green, 78 U . 660, 696. 
6 P.2d 177. In this connection. Bee 
106—49-3 c t seq.

Question o f  sanity or insanity of any
one accused of commission of crime is 
question of fact primarily for jury to 
determine. S tate  v. Hadley, 66 U. 109, 
234 P. 940.

9. —  instructions.
Instructions as to insane delusions or

hallucinations will not be given in ab
sence o f  supporting evidence. S tate v.
Green, 78 U. 680, 601. 0 P.2d 177.

A. L. R. notes.
Constitutionality, construction and appli

cation o f statutes relating to per
sons irresponsible us to sexual 
mutters, 126 A. I,. R. 636,

Constitutionality o f  statute relating to 
insanity as defense to crime, 74 A. 
I,. R. 266.

Criminal responsibility of one co-opcrat- 
ing in offense which he is incapable 
o f  committing personally, 131 A.
L . R. 1322.

Criminal responsibility o f  one who actB 
as decoy to detect commission of 
crim e, 120 A. L. R. 1606.

Irresistible impulse as an excuse for 
crime, 70 A. L. R. 669.

Reliunce upon advice of counsel ns 
affecting crim inal responsibility, 133 
A. L. R. 1066.

Remedy of one convicted of crim e while 
insane, 121 A. L. R. 267.

Subnormal m entality as defense to crime, 
44 A. L. R. 584.

103-1-41. Who Are Liable lo Punishment.
The following persons are liable to punishment under the laws of 

this state:
(1) AH who commit, in whole or in part, any crime within this state.
(2) All who commit any offense without this state which, if com

mitted within this state, would be larceny, robbery or embezzlement un
der the laws of this state, and bring the property stolen or embezzled, 
or any part of it, or are found with it, or any part of it, within this 
state.

(3) All who, being out of this state, cause or aid, advise or encourage,
another person to commit a crime within this state, and are afterwards 
found therein. (C. L. 17, § 7916.)
History.

This section was Comp. Laws 1870, 
§18 5 3 ; 2 Comp. Laws 1888, §4386 ; R. 
S. 1898, § 4072; Comp. Laws 1907, § 4072, 
and is in many respects identical there
with.

Comparable proviaions.
Cal. Penal Code, § 2 7  (substantially 

identical).

Idaho Code, § 17-202, Mont. Rev. 
Codes, § 10730 (subds. 1 and 3 are iden
tica l; subd. 2 is worded as follows; 
“2. All who commit larceny or robbery 
out of this state, and bring to, or are 
found with the property stolen, in this 
sta te” ).

ARTICLE 3 

P a r t ie s  t o  C r i m e

103-1-42. Principals and Accessories. 
Parties to crimes are classified as:
(1) Principals; and,
(2) Accessories. (C. L. 17, 8 7918.)
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History.
T h is  section is identical with Comp. 

Laws 1876, §1864 ; 2 Comp. la w s  1888, 
§43 8 0 : R. S . 1808, §40 7 3 ; Comp. Laws 
1907, | 4073.

Comparable provisions.
Cai. Penal Code, § 30. Idaho Code, 

§ 17-203, Mont. Rev. Codes, § 10731 
(substantially identical).

Cross-references.
Compounding or concealing crimes, 

103-26-68; principals and acceasories, 
106-21-39 ; principals outside state, 106- 
8 -1 ; jurisdiction over principal and 
accessory, 106-8-6, 106-8-7.

103-1-43. Principals Defined.
All persons concerned in the commission of a crime, either felony or 

misdemeanor, whether they directly commit the act constituting the of
fense or aid and abet in its commission or, not being present, have ad
vised and encouraged its commission, and all persons counseling, 
advising or encouraging children under the age of fourteen years, 
lunatics or idiots to commit any crime, and all persons who by fraud, 
contrivance or force occasion the drunkenness of another for the pur
pose of causing him to commit any crime, or who by threats, menaces, 
command or coercion compel another to commit any crime, are princi
pals in any crime so committed. (C. L. 17, § 7919.)

History.
This section is practically identical 

with Comp. Laws 1876, § 1866; 2 Comp. 
Laws 1888, p. 663, § 4390; R. S. 1898, 
§ 4 0 7 4 ; Comp. Laws 1907, § 4074. 

Comparable provisions.
Cal. Perm] Code, § 31, Idaho Code, 

§ 17-204. Mont. Rev. Codes, § 10732 
(substantially identical).

1. Operation and effect of section.
Much o f this section is merely declara

tory of pre-existing law. See S ta te  v. 
King. 24 U. 482, 492, 68 P. 418, 91 Am. 
S t. Iicp. 808, following State v. Morgan, 
22 U. 162, 170, 61 P. 627, 629.

2. Advising and encouraging.
To advise or encourage crim inal act 

is in ih  >)f a crime. S tate  v. McCornish, 
59 U. 6); 201 P . 637.

3. A efsaory a fter  th e fact.
An accessory after the fa c t under 103- 

1 -44 could not be an accomplice under 
this section. People v. Chadwick, 7 U. 
134, 26 P . 737.

An accessory after the fact cannot be
come a partaker of the guilt, as there is 
no union of criminal intent and act. 
People v. Chadwick, 7 U. 134, 138, 25 
P. 737. 1

1. Abortion.
In abortion proBernlion contention of 

defendant that prosecutrix, in voluntar
ily submitting to nbortion, wsb accom
plice, and hence, th a t he could not he 
convicted upon her testimony, was held 
without merit, since voluntarily com
m itting abortion on one's Belf is distinct

offense under 103-2-2, and not part of 
103-2-1, and such person could not be 
convicted as accomplice under letter 
section. State v. Cragun, 86 U. 149, 38 
P.2d 1071.

3. Larceny.
Under this section, where one steals 

property, takes it, and delivers it to 
another who receives the property, know
ing it to have been stolen, the thief is 
within the definition of “ principal" and 
hence an “accomplice.” H e is “concerned 
in the commission" o f the crim e charged 
against the defendant; he “aids and 
abets" in its commission. State  v. Coro
les, 74 U. 94, 100, 277 P . 203.

6. Corporations.
Where information charged president 

of corporation with distributing gasoline 
without license as required by 67-12-4, 
and proof showed that corporation was 
offender, such variance was fatal to con
viction of president. S ta te  v. Pomeroy, 
86 U. 91, 38 P.2d 761.

7. 'Instructions.
Before the language of this section 

may be contained in a charge, the plead
ings and the evidence m ust sustain it. 
State v. Baum, 47 U. 7, 9 , 151 P. 518.

A. L. R. notes.
Criminal responsibility of one who acts 

as Bentinel during violation o f intoxicat
ing liquor law, 64 A. L. R. 427; criminal 
responsibility of one who furnishes in
strumentality o f a  kind ordinarily used 
for legitim ate purposes, with knowledge 
that it is to be used by another for



1 0 3 -1 -4 1 Title 103— Penal Code [81 2 ]

criminal purposes, 108 A. L. R . 331 ; by one <>f their number, 1C A. I ,. R, 
responsibility of persons participating 46G. 
in jail delivery for homieiile committed
103-1-44. Accessories Defined.

All persons who, after full knowledge that a felony has been com
mitted, conceal it from a magistrate, or harbor and protect the person

(L. 25, p. 201, §7920.)
un Accessory a fter  the fact only after 
he has full knowledge that a felony haB 
been committed and then conceals that 
knowledge from n m agistrate, or harbors 
and protects the person churged or con
nected therewith. People v. Chadwick, 
7 I ' .  134, 138, 26 P . 737. See also 103- 
1-43,

2. Evidence on tria l o f accessory. 
Where accessory is brought to  trial

a fter  principal has been tried and con
victed. record o f conviction is prim e 
facie proof of principal's guilt, anu that 
crime charged has been committed, and 
is admissible to show those facts. State 
v. Justesen , 36 U. 106. 00 P. 45G.

3. Witness upon prosecution.
Witness in burglary prosecution held

not an accomplice as fa r  ns the cor
roboration of his testimony might go, 
although he m ight huve been an 
accessory a fter  the fact or the receiver 
of stolen property. S tate  v. Cowman, 
02 U. 640, 70 P.2d 458, 111 A. L. R. 
1303.

103-1-45. Puniahmenl of Accessories.
Except in cases where a different punishment is prescribed, hii ac

cessory is punishable by imprisonment in the state prison not exceeding 
five years, or in the county jail not exceeding one year, or by fine not 
exceeding $5,000, or by both such fine and either of such imprison
ments. (C. L. 17, §7921.)

who committed it, are accessories.
History.

This section is practically identical 
with Comp. Laws 1876, § 1866; 2 Comp. 
U w g 1888. p. 503. §4301 ; R. S. 1808. 
§ 4076; Comp. Laws 1907, § 4076.

Comparable provialons.
Cal. Penal Code, § 3 2  (person who, 

nfter felony has been committed, h ar
bors. conceals or aids principal with 
intent that said principal may avoid or 
escape from arrest, tria l, conviction or 
punishment, having knowledge that

Crincipal has committed such felony or 
as been charged therewith or convicted 

thereof, is accessory to such felony).
Idaho Code, § 17-205. Mont. Rev. 

Codes, § 10733 ( s im i la r ; " *  * • or har
bor and [Idaho] or [Mont.] protect the 
person charged with or convicted thereof, 
ure accessories").

Cross-references.
Compounding felony, 103-26 -58 ; com

promising offenses, 106 -60 ; principals 
and accessories. 105-21-39.

1. Accessory a fter  th e faet.
One who is a principal cannot be an 

accessory a fter the fact. A person is

Comparable provialons.
Cal. Penal Code, § 33, Mont. Rev. 

Codes. § 10734 (sim ilar; not exceeding 
two years in county ja i l ;  the following 
words are omitted: "o r  by both bucH 
fine and either of such im prisonm ents").

Cross-references.
Accessory may be tried and punished 

though principal not tried, or, if tried, 
acquitted, 105 -21 -40 ; intoxicating liquor 
offenses, 4G-0-243.

CHAPTER 2
ABORTION

103-2-1 . Defined— Penalty.
103-2-2 . Woman Producing M iscar

riage on S e lf— Penally.

103-2-1. Defined— Penally.
Every person who provides, supplies or administers to any pregnant 

woman, or procures any such woman to take, any medicine, drug or sub
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stance, or uses or employs any instrument or other means whatever, 
with intent thereby to procure the miscarriage of such woman, unless 
the same is necessary to preserve her life, is punishable by imprison
ment in the state prison not less than two nor more than ten years.

(C. L. 17, §8118.)
History.

Thin suction is practically identical 
with Comp. Lnws 1670, 8 1972; 2 Comp. 
I jiw s  1886, § 4607; R. S. 1898, § 4226; 
Comp. Laws 1907, § 4226.

Comparable provisions.
Cal. Pcnul Code, §27 4  (substantially 

identical, except as to being worded in 
purl: " •  • • nor more than five

Idaho Code, § 17-1810, Mont. Rev.
Codes. §11023 
rcuding in part 
than live years")

(identical. except as

Iowa Code 19.39, § 12973 (sim ilar in
purport).

Cross-references.
Conviction cun ill testimony

of woman uione, 105 32 11.

1. Hiatus of crime.
Contention in action on bull bond

given by one charged with ubortion, 
th a t no such crime was known to law
of state, was without merit. S tate  v.
Davis, 27 U. 368,. 75 P . 867.

2. Words and phrases defined.
As (centrally used nnd understood in 

common language, “procuring abortion” 
means substantially same as “procuring 
m iscarriage,” and form er statutes, when 
construed together, recognized quoted 
phrases ns having practically same mean
ing in characterizing crime. S tate  v. 
Crook, 16 U. 212. 51 P. 1091.

Criminal act of destroying foetua at 
any time before birth is usually termed 
in law "procuring m iscarriage." S tate 
v. Crook, 16 U. 212, 51 P. 1091. 3

3. Operation to save woman’s life.
In  prosecution for abortion, the fact 

th a t woman was unmarried and th at de
fendant had illicit sexual intercourse 
with her, held insufficient to show that 
operation was not necessary to save 
woman’s life. State v. Welts, 36 U. 
4D0, 11)0 P. 681. 136 Am. St. Kep. 1069, 
IP Ann. Cum. 031.

In abortion prosecution where state 
proved that abortion was not necessary 
to save life o f prosecutrix, admission of 
evidence of other abortions committed 
upon other women was incompetent, 
irrelevant, and reversible error. State 
v. Cragun. 85 U. 140. 38 P.2d 1071. 
( Holland, J . .  dissenting.)

Where it is shown that woman was

healthy and in normal condition, and 
medicine was administered to her, or 
operation performed upon her to pro
duce m iscarriage, evidence is sufficient 
to raise inference, and to And fact, that 
production of m iscarriage was not neces
sary to save woman's life, or th at it  ia 
sufficient where it  ie shown th a t there 
was nothing in condition o f woman to 
indicate any necessity for procured mis
carriage. and negative in the inform a
tion need not be shown by direct or 
positive evidence, but may be shown by 
circum stantial evidence. S ta te  v. Wells, 
35 U. 400, 410, 100 P. 681, 136 Am. S t. 
Rep. 1069, 19 Ann. Caa. 631.

Of course the testimony o f expert 
medical witnesses may be introduced 
upon question whether it  was necessary 
to produce ubortion to save life of do- 
ceased. State v. McCoy, 16 U. 136, 49 
P. 420.

4. Pleading and proof.
5. —  In general.

It is essential for state to allege and 
prove th at production of miscarriage 
was not necessary to save woman's life, 
and burden o f proving such fact is upon 
state. S tate v. Welle, 36 U. 400. 100 P. 
681. 136 Am. S t. Rep. 1059, 19 Ann. Cob. 
631.

6. — complaint and Information.
Churgc in complaint and information

thut defendant did specified things with 
intent to procure "m iscarriage" of 
pregnant woman, instead of with intent 
to procure “abortion,” held within terms 
of form er statute which wae similar to 
this section. State v. Crook, 16 U. 212, 
51 P. 1091.

Whore, upon indictment for murder, 
allegations are made concerning abortion 
and m iscarriage, as well as respecting 
drugs and instruments used to procure 
the m iscarriage, such statem ents do 
not constitute a separate and distinct 
charge, but are  merely statem ents show* 
ing means used in perpetration of mur
der. State v. Carrington, 15 U. 480, 
484, 60 P. 626.

7. Accomplices and accessories.
Person on whom crim inal operation ia

Cerformed, either a t  her request or with 
cr consent, is not accomplice. State 

v. Mi-Curtain, 62 U. 63, 172 P. 481.
In prosecution for abortion, wherein it 

appeared th a t father o f child with which
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prosecutrix was pregnant testified re
specting operation, held court erred in 
not instructing ju ry  what, under statute, 
constitutes nn accomplice, and that ix' 
they found th at witness was an accom
plice within purview of Biatutc they 
should not convict defendants unless 
testimony was corroborated as required. 
State v. McCurtain, 62 U. 63, 172 P . 
4H1.

In abortion prosecution, contention of 
defendant th at prosecutrix, in voluntar
ily submitting to abortion, wos accom
plice, and hence, th at he could not be 
convicted upon her testimony, was held 
without m erit, since voluntarily com
mitting abortion on one’s self is distinct 
offense under 103-2-2 , and not part o f 
this section, and such person could not 
be convicted as accomplice under this 
section. S tate  v. Cragun, 86 U. 149, 
M  P.2d 1071.

8. Evidence.
For purpose of proving th at opera

tion was, in fact, crim inal, and as snow
ing intent o f accused, state may show

th at sim ilar operations were performed 
upon other pregnant women. State  v. 
M cCurtain, 62 U. 63, 172 P. 481.

In abortion prosecution, testimony of 
mother of prosecutrix th at she accom
panied prosecutrix to  defendant's office 
and saw  him ubs instrument for pur
pose o f  producing abortion was suffi
cient to corroborate testimony o f pros
ecutrix. S ta te  v. Cragun, 86 U. 149, 
38 P.2d 1071.

A. L  K. notes.
Criminal responsibility o f  one other 

than subject or actual perpetrator of 
abortion, 4 A . L. R. 361; pregnancy as 
element of offense o f attem pt to procure 
a m iscarriage or o f homicide predicated 
on such attempt, 10 A. L. R . 314; pros
ecution for abortion, admissibility of 
evidence of other abortions or attempted 
abortions by accused on same woman, 
30 A. L . R. 106 ; righ t of action for in
ju ry  to, or death o f, woman who con
sents to illegal or immoral operation, 
49 A. L. R. 960.

103-2-2. Woman Producing Miscarriage on Self— Penally.
Every woman who solicits of any person any medicine, drug or sub

stance whatever, and takes the same, or who submits to any operation 
or to the use of any means whatever, with intent thereby to procure a 
miscarriage, unless the same is necessary to preserve her life, is pun
ishable by imprisonment in the state prison not less than one nor more 
than five years. (C. L. 17, f  8119.)

This section is practically identical 
with R. S . 1898, $ 4227; Comp. Laws 
1907, $ 4227.

Comparable provisions.
Cal. Penal Code, $ 276 . Idaho Code, 

§ 17-1811, Mont. Rev. Codes, §11024 
(identical).

Cross-references.
Corroboration necessary, 196-32-14.

1. Woman aa accomplice.
In abortion prosecution, contention of 

defendant th a t prosecutrix, in volun
tarily  subm itting to abortion, was ac
complice. and hence, that he could not 
he convicted upon her testimony, was 
held without m erit, since voluntarily 
committing abortion upon one’s seif is 
distinct offense under this section and 
not p art of 10 3 -2 -1 , and such person 
could not be convicted as accomplice 
under la tter section. S tate v. Cragun, 
85 U. 149, 38 P.2d 1071.

CHAPTER 3

ABUSE OF PROCESS

103-3-1 . In  Ju stices ’ Court— Action in 103 -3 -3 . Id. Wrongful Attachm ent— 
W rong Venue. Liability.

103-3-2. Id. Assuming Liability for 
Purpose of Conferring J u 
risdiction.
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10&-&-1. In Justices’ Court— Action in Wrong Venue.
Any party to any suit or proceeding, and any attorney or agent for 

such party, who knowingly commences, prosecutes or maintains any 
action, suit or proceeding in any justices’ court, other than as provided 
by section 104—71—1, is guilty of a misdemeanor. (C. L. 17, § 8510.)

103-3-2. Id. Assuming Liability for Purpose of Conferring Jurisdic
tion.

Any person who binds himself, or voluntarily becomes liable jointly 
or jointly and severally with any other person, for the purpose of con
ferring jurisdiction of any cause upon any justice of the peace in any 
precinct or city that would be without jurisdiction except for such 
liability of such joint obligor, and any person who induces such person 
to assume such liability for the purpose of conferring jurisdiction upon 
such justice of the peace, is guilty of a misdemeanor. (C. L. 17, § 8511.)
103-3-3. Id. Wrongful Attachment— Liability.

It is hereby declared and made unlawful for any justice of the peace 
to issue any writ of attachment, and for any party, and any agent or 
attorney of such party, to advise, induce or procure the issuance thereof, 
in any action, suit or proceeding before the affidavit therefor is filed, 
or where the affidavit filed therefor does not conform substantially with 
the requirements of section 104-18-3. Any person violating any of 
the provisions of this section is guilty of a misdemeanor, and shall be 
liable to the person whose property, credits, money or earnings are 
so attached for double the value thereof, together with all costs paid by 
him, and all damages incurred in such attachment proceedings.

(C. L. 17, § 8512.)
1. Penalty.

I f  tr ia l court renders no judgment for 
the penalty prayed fo r  and prescribed by 
this section, the supreme court need not 
consider sufficiency of complaint to Btato

a cause of action for such penalty. 
H argrave v. Leigh. 73 U. 178, 273 P. 
298. applying section Ho 12 of Comp. 
Luws 11*17.

CHAPTER 4

ADVERTISING OFFENSES

103-4-1.

103-4-2.

103-4-4.

103-4-5.

In Sales to Be Made or Serv- 103-4-C.
ice Furnished— Folse Rep- 103-4-7.
rcsenlations.

Id. Misnaming Actual
Seller. 103—4—8.

Id. O f Woolen Fabrics.
Id. O f "Seconds" or Blcm- 103-4-9.

ished Merchandise. 103-4-10
Id. O f “F ire  Sales,” "B an k 

rupt Sales," etc.

Id, O f Coal.
Use of Name or Picture of 

Public Institution or O/ll-

Use of Name or Picture of 
Individual.

Id. Civil Liability.
Use o f Facsim ile o f Great 

Seal o f State.

103-4-1. In Sales to Be Made or Service Furnished—False Represen
tations.

Every person, whether acting on his own behalf or on behalf of 
another, who, with intent to sell or in any way dispose of real or personal
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property, choses in action, merchandise, service or anything of any 
nature whatsoever offered by such person, directly or indirectly, to the 
public for sale, use or distribution, or with intent to increase the con
sumption thereof, or to induce any member of the public to enter into 
any obligation relating thereto, or to acquire title thereto, or any in
terest therein, publishes, disseminates, circulates, or causes to be 
published, disseminated or circulated, or who in any manner places, or 
causes to be placed, before the public in this state, by any newspaper, 
magazine, book, pamphlet, circular, letter, handbill, placard, poster or 
other publication, or by any billboard, sign, card, label or window sign, 
showcase or window display, or by any other advertising device, or by 
public outcry or proclamation, or by telephone or radio, or in any other 
manner whatever, an advertisement regarding such property or service 
so offered to the public, which advertisement shall contain any state
ment, representation or assertion concerning such property or service, 
or concerning any circumstance or matter of fact connected in any way. 
directly or indirectly, with a proposed sale, performance or disposition 
thereof, which statement, representation or assertion is false in any 
respect, or which is deceptive or misleading, and which is known, or by 
the exercise of reasonable care could be known to be false, deceptive or 
misleading, to the person publishing, disseminating, circulating or plac
ing before the public such advertisement, is guilty of a misdemeanor.

(L. 29, p. 82, § 1.)

C rou-referenceii.
Unlawful advertising as trespass, 1011— 

5 7 -2 ; unlawful use of flag, 101-20—8 2 ; 
advertising tobacco, 9.1-2; advertising in 
violation o f Securities Commission Title. 
82—1—28; advertising cures for venereal 
disease, 3 5 -4 -4 1 ; false advertising by 
medicial practitioners, 79-9-18 .

A. I,. K. notes.
Validity, construction, and application 

of statutes or ordinances directed 
against false or fraudulent statements 
in advertisements, 89 A. L . R. 1004.

103-4-2. Id. Misnaming Actual Seller.
It is unlawful for any person, whether acting on his own behalf or on 

behalf of another, who is engaged in the business of buying and selling 
or dealing in property, real or personal, or who is engaged in the busi
ness of performing or furnishing service of any kind to the public, to 
advertise, call attention to or give publicity to any sale to the public of 
any such property or any such service, thereby representing that such 
sale is being made or service furnished by a person not in fact making 
such sale or furnishing such service. Any person who violates the 
provisions of this section is guilty of a misdemeanor.

(L. 29, p. 82, §2.)

103-4-3. Id. Of Woolen Fabrics.
It is unlawful for any person, whether acting on his own behulf or oil 

behalf of another, to advertise, call attention to or give publicity to any 
sale to the public of any merchandise, thereby representing that such 
merchandise, wearing apparel or fabric is all wool or virgin wool, when 
such merchandise, wearing apparel or fabric is in fact composed partly 
or entirely of cotton or other vegetable substitute for wool, or is com-
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pone'! wholly or in part of reworked wool or shoddy. Any person who 
violates the provisions of this section is guilty of a misdemeanor.

103-1-1. Id. Of “Seconds" or Blemished Merchandise.
It is unlawful for any person, whether acting on his own behalf or on 

behalf of another, to advertise, call attention to or give publicity to 
nny sale to the public of any merchandise which is secondhand or used 
merchandise, or which consists of articles or units or parts known as 
"seconds,” or which is blemished merchandise, or which has been sold 
or offered for sale by the manufacturer thereof us not first class, un
less there is conspicuously displayed directly in connection with the 
name and description of such merchandise and each specified article, 
unit or part thereof a direct and unequivocal statement, phrase or word 
which shall clearly indicate that such merchandise and each article, unit 
or part thereof so advertised is secondhand, used or defective, or con
sists of “seconds,” or is blemished merchandise, or has been sold or 
offered for sale by the manufacturer thereof ns not first class, as the 
fact shall be. Any person who violates the provisions of this section is 
guilty of a misdemeanor. (L. 29. p. 82, § 4.)

10:1-4-5. Id. Of “Fire. Sales," “Bankrupt Sales," etc.
It is unlawful for any person, whether acting on his own behalf or on 

behalf of another, to advertise, call attention to or give publicity to any 
sale to the public of any merchandise, thereby representing that such 
sale is a sale of "damaged goods,” or a “fire sale,” "bankrupt sale," 
“wreck sale,” “manufacturers' overflow sale,” "manufacturers’ outlet 
sale,” and the like, when merchandise not a part of “damaged," “fire- 
damaged," "bankrupt,” "wreckage,” "manufacturers’ overflow,” “manu
facturers’ outlet” stock or other stock represented in the advertisement 
is offered or sold as part of such stock so advertised for sale. Any per
son who violates the provisions of this section is guilty of a misde
meanor. (L. 29, p. 82, § 6.)

103-1-6. Id. Of Coal.
No person shall sell or exchange, or offer or expose for sale or ex

change, coal of any particular name or designation, or as the output of 
any particular mine under the name or designation of another coal or 
mine. Any person who violates any provision of this section is guilty 
of a misdemeanor. (C. L. 17, §§ 8354, 8355.)

103-4-7. Use of Name or Picture of Public Institution or Officer.
Any person who uses for the purpose of advertising any articles of 

merchandise the name or picture of any public institution of this state, 
and any person who uses for advertising purposes or purposes of trade 
the official title of any public officer of this state, without the consent, in 
writing, of such officer or of the managing officers or board of such 
public institution is guilty of a misdemeanor. (C. L. 17, §8177.)
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103-4-8. Use of Name or Picture of Individual.
Any person who uses for advertising purposes or for purposes of 

trade, or upon any postal card, the name, portrait or picture of any 
person, if  such person is living, without first having obtained the writ
ten consent of such person, or, if a minor, of his parent or guardian, or, 
if  such person is dead, without the written consent of his heirs or 
personal representatives, is guilty of a misdemeanor.

(C. L . 17, §8178.)
103_|_9. Id. Civil Liability.

Any living person, or the heirs or personal representatives of any de
ceased person, whose name, portrait or picture is used within this state 
for advertising purposes or for purposes of trade, without the written 
consent first obtained as provided in the next preceding section may 
maintain an action against such person so using his name, picture or 
portrait to prevent and restrain the use thereof; and may in the same 
action recover damages for any injuries sustained by reason of such 
use, and, if the defendant shall have knowingly used such person's 
name, portrait or picture in such manner as is declared to be unlawful, 
the jury or court, if  tried without a jury, in its discretion, may award 
exemplary damages. (C. L. 17, § 8179.)

103-4-10. Use of Facsimile of Great Seal of Stale.
The use of a facsimile, photograph, impression or imitation of the 

great seal of the state of Utah for trade or advertising purposes is ex
pressly prohibited. Any person violating any of the provisions of this 
section is guilty of a misdemeanor. (C. L. 17, §§5800, 6802.)
Cross-references.

Grout soul described, 87 — U — II.

CHAPTER 5

ANIMALS, CRUELTY TO, ETC-

103-5-1 . Overworking, Underfeeding, 103-6-7.
Beating, etc. 103-6-8.

10/1-5-2. Figh tin g or Bniting— L ia  103-6-0.
bility of Lessor o f Prem 
ises and Spectators.

103-6-10.

103-5-3. Working U nfit Animuls—  
Cruelty in Transportation 
— Abandonment of D is

103-5-11.

eased and Maimed. 103-5-12.
103-5-4. Arrest o f Violators— Seizure 

and Impounding of A n i
mals.

103-6-13.

103-5-u . Search and Seizure— De
struction o f Instrum ents

103-5-14.

o f Torture. 103-5-16.
103-5-0 . Incorporated Societies for

Prevention May Nominate 
Deputy Sheriff.

103-6-16.

Definitions,
Docking Horae’s  Tail.
Id. Prim a Facie Evidence.
Utah Humane Society— To 

Receive Fines.
Id. May Kill Animals Dis

eased or Disabled— Com
pensation to Owner.

Poisoning Animals.
Death Caused by Mischie

vous Anim al —  Owner 
Guilty o f Felony.

Removing Hide from Ani
mals Found Dead.

M aliciously Maiming Anoth
er's  Anim al.

M aliciously Killing Anoth
er's Animal, a Felony.
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103-5-1. Overworking, Underfeeding, Beating, etc.
Every person who overdrives, overloads, drives when overloaded, 

overworks, tortures, torments, deprives of necessary sustenance, cruelly 
beats, injures or mutilates, or cruelly kills any animal, or causes or 
procures the same to be done; and every person having charge or cus
tody of nny animal, either as owner or otherwise, who inflicts unneces
sary cruelty upon the same, or willfully fails to provide such animal 
with proper food or drink, or shelter or protection from the weather, 
shall for every such offense be punished by imprisonment in the county 
juil not exceeding three months or by fine not exceeding $100, or by 
both such fine and imprisonment; provided, that nothing in this section 
requiring food, drink, shelter and protection from the weather to be 
furnished any animal shall be construed to apply to animals running 
at large upon the range. (C. L. 17, § 8416.)

( 'ronx-reftrenreH.
Prohibition by citien. 16 -S -69 ; board 

>f upriculture to enforce humane laws.
1-1-5.

103-5-2. Fighting or Bailing—Liahility of Lessor of Premises and 
Spectators.

Any person who keeps or uses any bull, bear, dog, cock or other ani
mal, fowl or bird for the purpose of fighting or baiting, and any person 
who is a party to or is present as a spectator at any such fighting or 
baiting, and any person who rents any building, shed, room, yard, 
ground or premises for the purpose of fighting or baiting any animal, 
fowi or bird as aforesaid, or knowingly suffers or permits the use of any 
building, shed, room, yard, ground or premises belonging to him or 
under his control for any of the purposes aforesaid, is guntjr-of a mis
demeanor. (C. L. 17, § 8417.)

Comparable provisions.
Cal. Penal Code, § 697b (sim ilar).
Idaho Code, § 17-4204, Mont. Kov.

Codes, § 11614 (sim ilar in purport).

103-5-3. Working Unfit Animals— Cruelly in Transportation— Aban
donment of Diseased and Maimed.

Every owner, possessor or person having charge or custody of any 
animal, who cruelly drives or works the same when unfit for labor, 
or who carries, or causes to be carried, in or upon any vehicle or other
wise any live animal having the feet or legs tied together, or in any 
other cruel or inhuman manner; or who abandons any maimed, sick, 
infirm or disabled animal to die in any public place; or who carries or 
causes to be curried, any live animal in or upon any vehicle or otherwise 
without providing suitable racks, cars, crates or cages in which such 
animals may stand or lie down during the transportation, or while 
awaiting slaughter, is guilty of a misdemeanor, and shall be punished 
for every such offense in the manner provided in section 103-6-1.

(C. L. 17, §8418.)
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103-5-4. Arrest of Violators—Seizure and Impounding of Animals.
Any person found violating any of the provisions of this chapter may 

be arrested and held without warrant in the same manner as in the 
case of persons found breaking the peace, and it shall be the duty of the 
sheriff, constable or other officer witnessing a violation of any of the 
provisions of this chapter, or upon request of any person who did wit
ness such violation, to make such arrest; and it shall be the duty of 
the person making the arrest to seize all animAls found in the keeping or 
custody of the person arrested, and which nre then being used or 
held for use in violation of any of the provisions of this chapter, and 
the person making such seizure shall cause such animals to be at once 
delivered to a poundkeeper of the precinct, town or city in which the 
same may be, and it shall be the duty of such poundkeeper to receive 
such animals and to hold the same to be delivered to the owner or his 
agent upon the payment of nil charges for their maintenance.

(C. L. 17, § 8410.)
references.

Arrest with or without w arrant, 105- 
13.

103-5-5. Search and Seizure— Destruction of Instruments of Torture.
When complaint is made, on oath or affirmation, to any magistrate of 

competent jurisdiction that the complainant believes that any of the 
provisions of this chapter are being, or are about to be, violated in any 
particular building or place, such magistrate, if satisfied that there 
is reasonable cause for such belief, shall issue and deliver a search war
rant to any sheriff, constable or police officer, authorizing him to search 
such building or place and to arrest Any person engaged in violating 
any of the provisions of this chapter, as well as any person there 
present and aiding or abetting therein, and to bring such persons before 
some magistrate of competent jurisdiction to be dealt with according 
to law. Such officer shall at the same time seize and bring to such 
magistrate every article or instrument found in such building or place 
especially designed or adapted to torture or inflict wounds upon any 
animal, or to aid in the fighting or baiting of any animal; and unless, 
within ten days after the trial of the person or persons so arrested, the 
owner of such article or instrument shall show to the satisfaction of 
such magistrate that the same is not designed or adapted to the wound
ing or torture of animals, or, if so designed or adapted, is not intended 
to be used or employed for such purpose, the magistrate shall destroy 
such article or instrument. (( '. L. 17, § 8420.)
I. General construction o f section. A. I,. It. mites.

Section should be read in connection Federal Constitution ns a limitation 
with provision of Constitution (A rt. I , upon the powers of the states in respect 
5 14) requiring probable cause to lx- of scinch und seizure, 10 A. I.. R. <>44. 
•hown to justify  issuance o f senrch w ar
rant. Allen v. I.indbeck, 07 U. 471, 03 
P.2d 920.

103-5-6. Incorporated Societies for Prevention May Nominate Deputv 
Sheriff.

Any society incorporated in this state for the purpose of preventing 
cruelty to animals may designate one or more persons in each county of
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the state to discover and prosecute all cases of the violation of the pro
visions of this chapter; and it shall be the duty of the sheriff of such 
county to appoint each person so designated a deputy sheriff, provided 
such person shall be of good moral character, and each person so ap
pointed by the sheriff shall possess all the powers of a sheriff of the 
county in the enforcement of the provisions of this chapter. The sheriff, 
however, shall not be responsible for any acts of such person, but the 
society, if  incorporated, and, if not, then the officers and members of 
the society, on the request of which such person was appointed, shall be 
responsible for his acts as a principal for the acts of an agent. The 
deputy so appointed shall receive no compensation from the county for 
such services. (C. L. 17, § 8421.)

10.T—5—7. Definitions.
In this chapter the word “animul" or “animals” shall be held to in

clude all brute creatures, and the words “owner” and “person” and 
“whoever” shall be held to include corporations as well as individuals; 
and the knowledge and acts of agents of, and persons employed by. 
corporations in regard to animals transported, owned or used by, or in 
custody of, such corporations, shall be held to be the acts and knowledge 
of such corporations. (C. L. 17, §8422.)

103-5-8. Docking Horse’s  Tail.
Whoever cuts the bone of the tail of any horse for the purpose of 

docking the tail, or whoever causes or knowingly permits it to be done 
upon premises of which he is the owner, lessee, proprietor or user, or 
whoever assists in the operation, shall be punished by fine of not less 
than $25 nor more than $100. (C. L. 17, § 8423.)
Comparable provisions.

lilnho Code, § 17-4214 (sim ilar in 
pnrporl).

103-5-9. Id. Prima Facie Evidence.
I f a horse is found with its tail so cut and with the wound resulting 

from such cut unhealed on the premises or in the charge or custody of 
any person, such fact shall be prima facie evidence that such person 
has committed the offense charged in the last preceding section.

(C. L. 17, §§8424, 8425.)

103-5-10. Ulah Humane Society—To Receive Fines.
In all cases of prosecution for cruelties inflicted upon dumb animals 

the fines collected upon or resulting from the complaint or informa
tion of any officer or agent of the Utah Humane Society shall be paid to 
said society, less u sum equal to the expense of prosecution, which sum 
shall be determined by the court or trial justice. (C. L. 17, §8426.)

103-5-11. Id. May Kill Animuls Diseased or Disabled—Compensation 
to Owner.

Any officer or agent of the Utah Humane Society may take charge of 
any animal found abandoned that may appear to be diseased or dis
abled beyond recovery for any useful purpose; and thereupon shall, as 
quickly as may be, cause such animal to be appraised under oath by two
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reputable citizens who shall view the same in his presence and deter
mine its value, and if such appraised value does not exceed $6, such offi
cer may at once cause said animal to be killed in a humane manner. 
Said society shall thereupon be indebted to the owner for the amount of 
its value, except when the appraisers determine that the death of the 
animal was rendered necessary by the owner's willful abandonment or 
cruelty; and said society shall pay to the appraisers a reasonable com
pensation for their services. (C. L. 17, § 8427.)

103-5-12. Poisoning Animals.
Every person who willfully, unlawfully and maliciously administers 

any poison to an animal, the property of another, or maliciously exposes 
any poisonous substance with intent that the same shall be taken or 
swallowed by any such animal, is punishable by imprisonment in the 
state prison not exceeding three years, or in the county ja il not exceed
ing six months, or by line not exceeding $300 or by both such fine And 
either of said imprisonments. (C. L. 17, §8387.)
I. Showing of malice.

In prosecution for administering poi- 
«on to a dog, evidence tending to show 
that the dog, two weeks prior to  his 
billing, had bitten defendant’s boy, did 
not authorize the court to say ns a mat- 
:cr o f Inw that the killing whs not done 
maliciously and only for the purpose

of preventing sim ilar attacks. S tate  
v. Coleman, 29 U. 417, B2 P. 406.

Fact th at owner of dog poisoned bv 
defendant was unknown to defendant 
did not preclude a Anding that the poi
son waa administered maliciously. 
S ta te  v. Coleman, 29 U. 417, H2 P. 4GB.

103-5-13. Death Caused by Mischievous Animal— Owner Guilty of 
Felony.

If  the owner of a mischievous animal, knowing its propensities, will
fully suffers it to go at large, or keeps it without ordinary care, and such 
animal, while so at large, or while not kept with ordinary care, kills any 
human being who has taken all the precaution which the circumstances 
permitted, or which a reasonable person would ordinarily take in the 
same situation, such owner is guilty of a felony. (C. L. 17, § 8207.)

103-5-14. Removing Hide from Animals Found Dead.
Any person, other than the owner or his agent or employee or other 

person duly authorized, who removes the hide or pelt from the carcass 
of nnv neat animal or sheep found deAd, is guilty of a misdemeanor.

(C. L. 17, § 92 .)

103-^-15. Maliciously Maiming Anothe. Animal.
Every person who maliciously maims ur wounds any animal, the 

property of another, is guilty of a misdemeanor.

History.
This section is in part identical with 

R. S . IBS'S, $ 4428; Comp. Laws 1907. 
§ 4428; 2 Comp, law s 1SS8. § 4708. 1

1. Malice.
While malice nguinst the owner is an 

ingredient of th is  crime, an instruction

(L. 23, p. 28, § 8388.)
which stutes that if a mnn recklessly 
and wantonly should kill an animal, not 
curing who the owner is, malice can be 
inferred, correctly states the law. 
People v. Olsen, G U. 2B4, 22 P. lfi.1, 
applying 2 Comp. Uiws 1888. § 4708.
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103-5-16. Maliciously Killing Another’s Animal, a Felony.
Every person who maliciously kills a horse, mare, colt, gelding, cow, 

heifer, steer, ox, bull, calf, sheep, goat, mule, jack or jenny, the prop
erty of another, is guilty of a felony, and shall be punished by imprison
ment in the state prison for a term not less than one year nor more than 
ten years, and by a line of not less than $50 nor more than $1,000, or by 
imprisonment only. (L . 23, p. 28, §§ 1, 2.)

CHAPTER 6

ARSON *

10:i—<►-). Defined— Penalty. 103-6—1, F iring  Insured Personally, a
103-6-2. In Second Degree Defined—  Felony.

Penalty. 103-C-6. Attempt to Commit—Penalty.
103-6-3. In Third Degree Defined—

Penalty.

‘ History of act. This was Chnptcr 38 of Title 75, o f R. S. 1808; ami Comp. Laws 
1007, Title 90, Ch. 38, p. 1317.

10.1—6—1. Defined—Penally.
Any person who willfully and maliciously sets fire to or burns or 

causes to be burned or who aids, counsels or procures the burning of any 
dwelling house, or any kitchen, shop, barn, stable or other outhouse that 
is parcel thereof, or belonging to or adjoining thereto, whether the
property of himself or of another, 
ienced to the state prison for not 
years.
Comparable provisions.

Cal. Penal ('ode, § 447b (substantially 
identical).

Idaho Code, 1940 Supp., § 17-3310 
(sim ilar).

Iowa Code 1930. 5 12991.1 (substan
tially identical, “ * * • sentenced to the 
penitentiary for not more than twenty 
years").

Mont. Rcy. Codes, $ 11337 (arson is 
the willful and malicious burning of a 
building with intent to destroy it) .

is guilty of arson, and shall be sen
less than two nor more than twenty 

(L. 31, p. 161, § 1.)
A. L. it. notes.

Burning as clement of ofTcnsc of 
arson, 1 A. L. R. 1163; ownership of 
property us affecting criminal liability 
for burning thereof, 17 A. L. R. 1168; 
ratification or sanction by owner of prop
erty or interest therein as affecting 
criminal liability o f  person hurning 
same. 64 A. L. R. 1236.

103-6-2. In Second Degree Defined— Penalty.
Any person who willfully and maliciously sets fire to or burns or 

causes to be burned or who aids, counsels or procures the burning of any 
barn, stable, garage or other building, whether the property of himself 
or of another, not a parcel of a dwelling house; or any shop, store
house, warehouse, factory, mill or other building, whether the property 
of himself or of another; or any church, meetinghouse, courthouse, 
school, ja il or other public building, or any public bridge, is guilty of 
arson in the second degree and shall be sentenced to the state prison for 
not less than one nor more than ten years, (L . 31, p. 161, § 2.)
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Con parable pro* Mona.
Cal. Penal Code. $ 448a, Iowa Code, 

1939, § 12991.2 (substantially identical, 
except th at no specification is made of 
"arson in the second degree” ; Iowa pro
vision reads in p art; "  * * * be sen
tenced to the penitentiary for not more 
than ten y e ars").

Idaho Code, 1940 Supp., §17-0311 
(s im ilar).

A. I,. K. notes.
Burning us element of offense of 

arson, 1 A. I,. R. 1103; ownership of 
property us affecting criminal liability 
for burning thereof, 17 A. L. R. HA8; 
ratification or sanction by owner of prop
erty or in terest therein ns affecting 
crim inal liability o f person burning 
hiime, 54 A. !.. R . 1230.

103-6-3. In Third Degree Defined—Penally.
Any person who willfully and maliciously sets fire to or burns or 

causes to be burned or who aids, counsels or procures the burning of any 
bartuck, cock, crib, rick or stack of hay. corn, wheat, oats, barley or 
other grain or vegetable product of any kind; or any field of standing 
hay or grain of any kind; or any pile of coal, wood or other fuel; or any 
pile of planks, boards, posts, rails or other lumber; or any street car, 
railway car, ship, boat or other water craft, automobile or other motor 
vehicle; or any other personal property not herein specifically named, 
such property being of the value of not less than $25 and the property 
of another person, is guilty of arson in the third degree and shall be 
sentenced to the state prison for not loss than one nor more than three 
years. (L . 31, p. 161, §3 .)
Comparable provisions.

Cal. Penal Code, § 449a, Iowa Code 
1039, § 12991.3 (substantially identical, 
•xcept th at no specification is made of 
‘arson in the third degree” ; Iowa pro
vision does not specify 226 value, and 
reads in p art: “ • • * be sentenced to 
the penitentiary for not more than three 
years, or be fined not to exceed one 
thousand dollars” ).

Idaho Code, 1940 Supp., § 17-3312 
(sim ilar).

A. I,. K. notes.
Burning us clement o f offense of 

arson, 1 A. I,. R. 11(13; ownership of 
property as affecting criminal liability 
for burning thereof, 17 A. I,. R. 1108; 
ratification or sanction by owner of prop
erty  or in terest therein as affecting 
criminn! liability o f  person burning same, 
54 A. L. R. 1236.

103-6-4. Firing Insured Personalty, a Felony.
Any person who willfully and with intent to injure or defraud the in

surer 9ets fire to or burns or causes to be burned or who aids, counsels or 
procures the burning of any goods, wares, merchandise or other chattels 
or personal property of any kind, whether the property of himself or 
of another, which 9hall at the time be insured by any person against loss 
or damage by fire, is guilty of a felony and shall be sentenced to the 
state prison for not less than one nor more than five years.

(L. 31, p. 161, § 4.)
Comparable provisions.

Cal. Pena) Code, § 450a, Iowa Code 
1939, § 12991.4 (substantially identical: 
Iowa provision reads, in part, "  *  * * 
be sentenced to the penitentiary for not 
more than five ycarfl” ).

Cross-references.
Defrauding insurance companies, 

103-31.

1. Evidence.
In arson prosecution proof of corpo

rate existence of insurance company by 
policy of insurance was insufficient, since 
such policy was not undent document, 
and hence, proving itself, ami proof was 
required to be mude in accordance with 
105-32-15. S la te  v. Marasco, 81 U. 326, 
17 P.2d 919.

Evidence held insufficient to  connect 
ncciiscd with commission of the offense 
of arson. State  v. Marasco, 81 U. 325, 
17 P.2d 919.
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103-6-5. Attempt to Commit— Penalty.
Any person who willfully and maliciously attempts to set Are to or 

attempts to burn or to aid, counsel or procure the burning of any of 
the buildings or property mentioned in the foregoing sections, or who 
commits any act preliminary thereto, or in furtherance thereof, is 
guilty of an attempt to commit arson and shall be sentenced to the state 
prison for not less than one nor more than two years, or fined not to 
exceed $1,000.

The placing or distributing of any flammable, explosive or combusti
ble material or substance, or any device, in any building or property 
mentioned in the foregoing sections in an arrangement or preparation 
with intent to eventually, willfully and maliciously set fire to or burn 
the same, or to procure the setting fire to or burning of the same shall 
for the purposes of this chapter constitute an attempt to burn such 
building or property. (L. 31, p. 161, §5 .)

Comparable provision*.
Cul. Penal Code, § 451a (substantially 

donlieul).

CHAPTER 7

ASSAULTS AND BATTERIES

ID 3-7-1. Assault— Defined. 103-7-0.
103-7-2. Id. Penalty.
(03 -7 -3 . Battery— Defined. 103-7-10.
103-7-4. Id. Penalty.
103-7-6. By Chemicals. 103-7-11.
103-7-6. With a Deadly Weapon.
103-7-7. With In tent to Commit 

Rape, etc.
103-7-12.

103-7-8. With Intent to Commit F e l
ony— Exceptions.

103-7-1, A s s a u lt— D efin ed .

Upon a Child Under Four
teen.

W ith Narcotics and Anaes
thetics.

By Convicts in S late Prison 
— Penalty.

Id.

An assault is an unlawful attempt coupled with a present ability to 
commit a violent injury on the person of another. (C. L. 17, § 8066.)

History.
This section was derived from Comp. 

U w s 187(5. § 11)48, und is identical there
with. It is also identical with K. S. 181)8, 
5 lllH); Comp. U w s 11)07, S 4li)0.

Comparable provision*.
Cul. IVmil Code.  ̂C IO. Idaho Code, 

5 IT 1201 (identical).

Cross-refcrences.
Felonious assaults, 103-28-14; power 

:>f cily to prohibit assault and battery, 
15-8-47. I.

I. Assault and battery.
An assault is an attem pt coupled with 

the ability, and if the attem pt succeeds,

it becomes battery or some other crime. 
State v. Barkae, 91 U. 674, 66 P.2d 11 IK)

2. Indecent assault.
Crime of simple assault is included in 

the offense o f indecent assault. State v 
Waid, 1)2 U. 297. 07 P.2d 647. (Wolfe, 

questioned this result on the ground 
that a simple assault could be consented 
to by u child who could not consent to 
un indecent assault.)

3. Evidence.
Evidence of indecent conduct was su f

ficient to sustain conviction for indecent 
useault under 103-7-9 aa against con
tention that there was no evidence oi 
violence sufficient to constitute assault.
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State  v. Saunders, 82 U. 170, 22 P.2d 
1043.

■I. Instructions.
Instruction, in uction for damages 

fo r  assault and battery, is erroneous 
when, in defining “assault,” it  omits 
elem ent o f “unlawfulness” o f attem pt. 
Uanaway v. Sa lt Lake Dramatic Ass'n, 
17 U. 37, 63 P. 830.

In a prosecution under subdivision (1) 
o f 103-61-16, it is not error to charge 
th at assault is un included olfense, where 
the evidence would support a  finding of 
the elements of this crime as here de
fined. State v. Smith. 99 U. 482, 404, 
(12 P.2d 1110.

3. Verdict.
If  the verdict leaves it doubtful as to 

whether defendant was found guilty of 
an assault under th is section, or o f  an 
ussuult with u deudly weapon as de
fined in 103-7-0, he is entitled to have 
the uncertainty resolved in his favor. 
S tate  v. Kakurikos, 46 L\ 470, 1411 I’ . 
750.

A. K. notes.
Acquittal on charge as to one us bar 

to charge as to the other, when1

the person is killed or assaulted by 
acts directed a t  another, 2 A. L. R. 
606.

Assault and battery, acquittal or con
viction o f  as bar to  prosecution for 
rape, or assault with intent to com
mit rape, based on same transaction, 
78 A. L . R. 1213.

Conviction or acquittal upon charge of 
murder of, or assault upon, one per
son as bar to prosecution for like 
offense against another person at 
the same tim e, 20 A. L. R. 341.

Danger or apparent danger of death or 
great bodily harm as condition of 
self-defense in prosecution for as- 
snult as  distinguished from prose
cution for homicide, 114 A. L. R. 
G34.

Elopement, homicide or assault in a t
tempting to prevent, 8 A. L. K. CG0.

Excessive or improper punishment in
flicted on child by parent or one 
in loco parentis, a s  criminal homi
cide or assault, 64 A. L. K. 292.

Homicide or assault in connection with 
negligent operation of automobile 
or its use for unlawful purpose or 
in violation of law, 99 A. L. R. 766.

Homicide or assault in defense of habi
tation or property, 34 A. L. U. 1488.

103-7-2. Id. Penally.
An assuult is punishable by fine in any sum less than $300, or by im

prisonment in the county ja il not exceeding three months.
(C. L. 17. §8066.)

Hiatory. identical therewith. And it is identical
This section was derived from Comp, with R. S . 1898, §4 1 9 1 ; Comp. Laws 

U w s  1876. § 1049. and is practically 1007, § 4191.

103-7-3. Battery— Defined.
A buttery is any willful and unlawful use of force or violence upon 

the person of another. (C. L. 17, § 8067.)

History.
This section came from Comp. Laws 

1876, p. 592, § 1050, and is identical 
therewith. It is also identical with R. 
S . 1898, § 4192; Comp. Luws 1907. § 4102.

Comparable provisions.
Cal. Penal Code, § 242, Idaho Code, 

§ 17-1203 (identical). 1

1. Civil liability for assault and battery.
Any wrongful touching of the person 

o f  another constitutes an assault and 
battery in a civil action; and in such an 
uction, predicated on taking indecent 
liberties with a fem ale, term “improper 
liberties with a fem ale” need not be de
fined; charge that " i f  man takes im
proper liberties with a fem ale, or

touches, or fondles, or handles her per
son against her will and without her 
consent, he is guilty of assault,” is su f
ficient. d eary v. Cain, 00 U. 340, 255 
P. 416.

2. Form of indictment for battery.
An indictment alleging that defendant, 

with a pistol loaded with gunpowder
and bullets, in and upon one ....................
made an unlawful and felonious assault, 
and did shoot nIT one of the bullets at 
and against the person of the said 
......................  describes a battery as de
fined in this section. People v. Chal
mers, 6 U. 201, 203, 14 P, 131, rehearing 
denied 5 U. 274, 15 P. 2. Rut see 
106-21-47.
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103-7-4. Id. Penally.
A battery is punishable by a fine in any sum less than $300. or by im

prisonment in the county ja il not exceeding six months, or by both.
(C. L. 17, §8068.)

History.
ThiB section was derive*! from Comp, 

laiws 187(5, § 1951, and is identical there
with. It is also identical with K. S. 
1898, §4193 ; Comp. U v n  1907, § 4193.

1. Fines.
Where, on conviction of battery, there 

is judgment of imprisonment and also 
judgm ent of fine, fine is not enforceable 
by imprisonment but is collectible only 
bv execution us in civil case. Roberts 
v. Howells. 22 U. Mil. 02 P. 892. (Raskin. 
.1., dissenting.)

103-7-5. By Chemicals.
Every person who willfully and maliciously places or throws, or 

causes to be placed or thrown, upon the person of another any vitriol, 
corrosive acid or caustic chemical of any nature with intent to injure 
the flesh or disfigure the body of such person is punishable by imprison
ment in the state prison not less than one nor more than ten years.

(C. L. 17, § 8069.)

This section was derived from Comp. 
Lawn 1876, § 1952, and is practically 
identical therewith. I t  is also identical 
with R. S . 189ft, §4194 ; Comp. Iawh 
1907, $4194.

Comparable provisions.
Cal. Penal Code, § 244, Idaho Code. 

§ 17-1205, Mont. Rev. Codes. § 10979 
(substantially identical, except as read
ing in part, “ * * * nor more than
fourteen years").

103-7-6. With a Deadly Weapon.
Every person who, with intent to do bodily harm and without just 

cause or excuse, or when no considerable provocation appears, or when 
the circumstances show an abandoned or malignant heart, commits an 
assault upon the person of another with a deadly weapon, instrument or 
other thing is punishable by imprisonment in the state prison not ex
ceeding five years, or by fine not exceeding $1,000, or by both.

(C. L. 17, §8070.)
History.

This section wus derived from Comp. 
Laws 1870, $ 1953, and is identical there
with except th at the word "penitentiary" 
wub used instead of words “state 
prison.” and the period of punishment 
wus “two years" instead of “live years.” 
This is also true with respect to  Comp. 
Law s 1888, § 4488. The present section 
is absolutely identical with R. S . 1898, 
$ 4195: Comp. Laws 1907, § 4195.

This section was taken from the laws 
of California, 1941 Cal. Penal Code, 
§245 . I t  is not very cleur when th is 
section became effective in th e Terri
tory of U tah. It  is first found in Comp. 
Laws 1876 as § 1953, p. 503. I t  was 
carried forward into Comp. Laws 1888 
(2  Comp. Laws 188ft, §4486), becoming 
§ 4196 of R. S . 1898, and having same 
section number in Comp. Ia w s  1907. 
And see State  v. Jukanovich, 46 U. 372, 
146 P. 289.

Cross-references.
Having deadly weupon with intent to 

assault another, 103 -21 -5 ; exhibiting 
deadly weapon in angry and threaten
ing manner, 103-21-3 ; assault with in
tent to murder, 10:1—20—14.

1. Elem ents and what constitutes. 
In tent to do bodily harm is the very

essence of the offense. Stntc v. Potcllo, 
42 U. 39G, 132 P. 14.

Pointing a londcd revolver a t another 
to frighten  or wound him constitutes an 
assault, and shooting a t another to 
wound him is done with intent to do 
bodily harm, unless done under condi
tions and circum stances which would 
ju stify  the acta in the eyes of the law. 
State  v. Barkas, 91 U. 574, 65 P.2d 1130

2. "Deadly weapon."
A razor is probably a deadly weapon 

under this section. Sec State v. An-
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sclmo, 46 U. 137, 181, 148 P. 1071. (M c
C arty, J . ,  concurring in part and dis
senting in part.)

S. Indictment nr Information.
4. — in general.

It is better, i f  the instrument actu
ally used is not known to the pleader, 
that he allege th at the instrument used 
wus a deadly weapon. That is, describe 
the instrument as a sharp or blunt or 
any other kind of an instrument, the 
exact nature or chnructer o f which is 
unknown to him. Merely to refer to the 
instrum ent as a "sharp instrum ent" 
does not necessarily mean a deadly 
weapon. S tate  v. Jukanovieh, 45 if. 
372. 380, 146 P. 280.

Where allegations of indictment ex
clude possibility of existence o f any just 
cause or excuse for assault, or possi
bility of existence of any provocation 
which law regards as considerable prov
ocation, allegation that circum stances 
showed abandoned and m alignant heart 
would hove been superfluous. S ta te  v. 
McDonald, 14 U. 173, 40 P . 872.

5. — intent to murder.
The words "with malice uforethought" 

are not necessary in the indictment; 
charging intent to murder is sufficient. 
S tate  v. McDonald, 14 U. 173. 40 P. 872.

Indictment for assuult with intent u> 
commit “murder" is not rendered insuf
ficient to sustain conviction of assault 
with intent u> do bodily harm by fact 
that it  does not contain allegation that 
assault was committed “without just 
cause or excuse." S ta te  v. McDonald, 
14 U. 173, 40 P. 872, overruling People 
v. Fairbanks, 7 U. 3, 24 P. 638.

6. — negativing exceptions.
The words in this section “without 

just cause or excuse” need not be nega
tived in th e indictment. S tate  v. Mc
Donald. 14 U. 173, 46 P. 872, overruling 
People v. Fairbanks, 7 U. 3, 24 P. 638, 
and People v. Parmun, 7 U. 7, 24 P. 639.

7. Issues, proof and variance.
The intent to do bodily harm is the 

very essence o f this offense, und it must 
be proved as alleged. S tate  v. Potcllo, 
42 U. 390, 132 P. 14.

I t  is not necessary th at bodily harm 
should actually lie indicted to prove 
charge of assault with in tent to do 
bodily barm. State v. Barkas, 91 11. 574, 
66 P.2d 1130. 8

8. Evidence.
The character of the weapon may be 

inferred from the wounds or other in
dicia, i f  shown by the evidence, though 
the name or precise character of tnc 
instrument cannot he proved. S ta te  v. 
Jukanovieh, 46 U. 372, 146 P. 289.

Evidence held sufficient to sustain con
viction. S tate  v. Peterson, 83 U. 74, 27 
P.2d 20.

Evidence held insufficient to prove 
corpus delicti. S tate  v. Burusco, 61 U. 
488, 214 P. 302.

In prosecution for assault with deadly 
weapon, with intent to commit bodily 
harm, defendant was not required to 
establish his claim of self-defense by 
preponderance of evidence, but was en
titled to acquittal if  on whole evidence 
ju ry  entertained reasonable doubt as to 
whether or not he acted in self-defense. 
S ta te  v. Talarico, 57 U. 229, 193 P. 860.

9. Questions of law and fact.
Whether in a given case th e injury or

harm inflicted or threatened is great 
bodily harm or in jury, or is only slight 
or moderate, is for the ju ry . S tate  v. 
Kakorikos, 46 U. 470, 146 P . 750.

10. Instructions.
It is. o f course, elem entary th a t the 

instructions in prosecution for assault 
with a deadly weapon with intent to do 
bodily harm must be based upon some 
evidence introduced into the case. S ta le  
v. Bususco. 61 LI. 488. 214 P. 302.

An instruction is sufficient if  using the 
words “without ju s t  cause or excuse,“ 
without adding thereto th e words "or 
when no considerable provocation ap
peared." S tate  v. McDonald, 14 U. 173, 
46 P. 872.

Charge of assault with intent to do 
bodily harm also includes a simple as
sault. S tate v. Barkas, 91 LI. 674, 65 
P.2d 1130.

In prosecution for assault with intent 
to do bodily harm , it was error for trial 
court to  refuse to subm it possible ver
dict o f simple assault to  jurv. S tate 
v. Barkas, 91 U. 574, 66 P.2d 1120, 

t l .  Verdict.
A verdict finding accused "guilty of 

the crime of assault with a deadly 
weapon as charged in the information," 
was held to w arrant a sentence under 
this section. S ta te  v. Kakarikos, 45 l 1. 
470, 146 P. 760.

Even though information charging as
sault with in tent to murder charged as 
un included offense a violation of this 
section, finding accused guilty o f an 
assault with a deadly weapon, us 
charged in inform ation, but not finding 
that ossuult was with intent to do bodily 
harm, will not support u conviction under 
this section, because verdict does not 
contuin all the elem ents constituting 
th at crime. Stute v. Jukanovieh, 45 11. 
272. 140 P. 289.

12. Harmless error.
In prosecution for assault with deadly 

weapon, with intent to commit bodily 
harm, refusal to give instruction on
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self-defense hclil not to  have constituted 
error prejudicial tu substantial rights 
■>f defendant where no evidence sup
ported self-defense. Suite v. Tulurico, 
r>7 U. 221), 193 I*. 8110.

A. I„ R. notes.
Cane us a deadly weapon, 30 A. L. R. 

HI5; firearm used as a bludgeon as s

deadly weapon, 8  A. L . R. 1.719; infer
ence of intent to kill where killing is by 
blow without wcupon, 24 A, L. K. ; 
kicking a s  an aggravated assault, or an 
assault with a deadly weapon, 37 A. L. 
R. 1180.

103-7-7. With Intent to Commit Rape, ete.
Every person who assaults another with intent to commit rape, the 

infamous crime against nature, or mayhem is punishable by imprison
ment in the state prison not less than one nor more than ten years.

(C. L . 17, | 8047.)

History.
This section is identical with R. S. 

1898. §4179 ; Camp. Laws 1907, §4179, 
except that robbery was formerly among 
the crimes enumerated therein.

( ros*.references.
Trials public, exceptions, 20 7 -2 ; sod

omy, 103-61-22.

1. Included offenses.
In prosecution under this section, re

fusal o f court to  instruct jury th a t de
fendant could be convicted of simple as
sault was reversible error, since attem pt 
to commit offense charged is included in 
the offense under 103-1-29. Stu te v. 
Ilyiims, G4 U. 285, 230 P. 349. 2 3

2. Inlent to commit rape.
3. — in general.

Intent with which ossault is made is 
o f essence of offense of assault with 
inlent to commit rape, and, in order to 
justify  conviction oi such offense, jury 
must be satisfied, not only that defend
ant hud ability and intended to gratify  
his passions on person of woman as
saulted, but also th a t he intended to do 
so » t all events and not withstanding any 
resistance which she might make. S tate 
v. McCune. 16 U. 170. 61 P. 818.

On prosecution for assault with intent 
to commit rape, held that no more re
sistance on part of prosecutrix was re
quired by law than prosecutrix* condi
tion would buve permitted her to make. 
S tate  v. McCune. 16 lb  170, 61 P. 818,

On prosecution for assault with intent 
to commit rape, hold thut, in absence of 
threats o f immediate and grout bodily 
harm, accompanied by apparent power 
of execution, no acts of defendant to
wards or on person of prosecutrix con
stituted assault on her. if such acts were 
consented to hy her at any time or if. 
by her silence or failure to o bject to 
them ns they progressed, she gave de
fendant reasonably to understand that 
seriously she did not o h jic t to them at

a ll. S tu te  v. McCune, 16 U. 170, 61 P. 
818.

Where jury returned verdict th at de
fendant was guilty of attem pt to com
m it rape and court entered judgment 
th a t defendant wbs guilty of assault 
with in ten t to commit rape, judgm ent 
was reversed, since assault wi'.h intent 
to  commit rape and attem pt to commit 
rape were not name offenses. S tate  v. 
IIyums, G4 U. 286, 230 P . 349.

i.  — defenses.
lluil reputation o f prosecutrix for 

chastity is not defense to charge of a s 
sault w ith intent to commit rape, if 
prosecutrix was forced ugainst her will. 
S ta te  v. McCune, 16 U. 170, 61 P. 818.

5. — evidence.
Rule th at, in cusc of rape, declarations 

o f prosecutrix, made immediately or 
soon a fte r  attack, urc admissible in 
evidence us part of res gestae, not to 
prove commission of offense but in cor
roboration of prosecutrix' testimony, 
applies with equal force on prosecution 
fo r  assault with intent to commit rape. 
S ta te  v. Imlay. 22 U. 166, 61 P . 667.

I f  prosecutrix, on prosecution for a s 
sault w ith intent to commit rape, is of 
Imd reputation for chastity, such fact 
is proper m atter for consideration o f 
ju ry  on question of whether she would 
he likely or unlikely to  resist assault of 
character charged. S ta te  v. McCune, 1G 
U. 170, 61 P. 818.

On prosecution for assault with intent 
to commit rape, on which defendant ad
m itted th a t he took liberties with prose
cutrix bu t claimed th at he did so with 
her consent and that her statem ents in 
other respects were not true, held that 
evidence was sufficient to  ju stify  verdict 
o f guiltv . Stntc v. McCune, 16 U. 170, 
61 P. 818.

A. I -  R. notes.
Assault and battery, acquittal or con

viction o f  as bar to prosecution for rape,
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or ussault with intent to commit rape, 
based on same transaction, 7H A. L. R. 
121<S; uxsiiult with intent to ravish or 
rape consenting femule under age of 
consent, SI A. L. R. 599; criminal re

sponsibility of husband as fo r  rape, or 
assault to commit rape, on w ife, IB A. L. 
n. 1063; impotency as defense to cherRc 
of rape or assault with in tent to com 
mit rape, 26 A. I,. R. 772.

103-7-8. With Intent to Commit Felony— Exceptions.
Every person who ia guilty of nn assault with intent to commit any 

felony, except an assault with intent to commit robbery or murder, and 
except assaults enumerated in the next preceding section, is punishable 
by imprisonment in the. state prison not exceeding five years, or in a 
county ja il not exceeding one year, or by fine not exceeding $300, or by 
both such fine and either of such imprisonments.

(L. 23, p. 44, §8048.)

Cross-references.
Attem pts, 103-1-29, 103-1-30.

A. I,. K. notes.
Offense of lummy, embezzlement, 

robbery or assault to commit robbery,

us affected by defendant’s intention to 
take or retain  money or property in 
payment of, or as security for, claim, 
or to  collect debt, or to  recoup gambling 
losses, 116 A. L. R. 997.

103-7-9. Upon a Child Under Fourteen.
Every person who shall assault a child, whether male or female, un

der the age of fourteen years, and shall take indecent liberties with or 
on the person of such child, without committing, intending or attempt
ing to commit the crime of rape, upon such child, with or without the 
child’s consent, is guilty of a felony. (C. L. 17, § 8049.)

llialnry.
This section wus enacted into law 

March 6, 1909, Laws 1909, Ch. 26, p. 
36, § 1.

1. Words and phrases defined.
The term “indecent liberties,” as used 

in this section, is self-defining, and is 
convertible with "indecent nssault." 
S tate  v. Mucmillan, 46 U. 19, 146 P . 833.

2. Elem ents of offense.
See supra, 108-7-7, annotation 3.

3. Included offenses.
Crime of simple assault is included in 

the offense of indecent assault. S ta te  v. 
Waid, 92 U. 297. 67 P.2d 647. (W olfe,
J . ,  questioned this result on the ground 
th at u simple assault could be consented 
to by a child who could not consent to 
nn indecent assault.) I.

I. Indictment and information.
An indictment under this section is 

sufficient without alleging in what man
ner and under whut circumstances ac
cused took indecent liberties with per
son of prosecutrix. State v. Macmillan, 
46 U. 19. 145 P . 833.

An information under this section in 
the language thereof is sufficient. And 
if  it is alleged in words of statute that 
uccuscd did willfully, etc., assault a  fe 

male child, und did w illfully, etc., take 
indecent liberties with said child, etc., 
this is r.uificicnt, and words form erly in 
this section, “or the crim e of assault 
with in tent to commit rape,” were m en  
surplusage. State v. Thcrkelson, 48 U. 
629, 161 P . 69.

3. Evidence.
Evidence of indecent conduct was su f

ficient to  sustain conviction for indecent 
assault under this section as against 
contention that there w as no evidence 
of violence sufficient to  constitute a s 
sault. S ta te  v. Saunders, 82 U. 170, 22 
lJ .2d 1043.

6. Harm less and prejudicial error.
In prosecution for indecent assault, 

where defendant's counsel asked witness 
for defendant concerning defendant’s 
general reputation in community a s  law- 
abiding man, with special reference to 
his personal morality prior to  tra n s
action alleged in information, and on 
objection by state, inquiry was restricted 
by court to particular tr a it  in issue, or 
sexual morality, and witness testified 
th a t his reputation concerning sexual 
m orality was good, it was held defend
ant was not prejudiced by court's ruling. 
S ta te  v. Thompson, 68 U. 201, 100 P. 
161, 38 A. L. R. 697.
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Instruction in prosecution for indecent tailed by the sta te ’s  witnesses, held prej- 
HssBult upon minor child which permit- udicial where defendant had interposed 
led jury to find defendant guilty if  they the defense o f alibi. S late v. Waid, !»2 
found th at the offense was committed U. 297, l>7 P.2d G47. 
under substantially the conditions de-

103-7-10. With Narcotics and Anaesthetics.
Kvery person guilty of administering to another chloroform, ether, 

laudanum, or other narcotic, anaesthetic or intoxicant, with intent 
thereby to enable or assist himself or any other person to commit a 
felony, is guilty of a felony. (C. L. 17, § 8050.)
Comparable provisions. Cross-references.

Idaho Cudi', § 17-12d!l (substantially Administering poison. 103-28-12; ad- 
idrnticai). m inistering narcotics, etc., to accomplish

rape. 1011-61-15.

103-7-11. By Convicts in Stale Prison— Penalty.
Any convict sentenced to imprisonment in the state prison for a term 

less than life, who commits an assault upon any other convict, or upon 
the warden or uny guard or other person whomsoever, with a deadly 
weapon or instrument, or by means of force, or by administering any 
poisonous or other substance which is likely to produce great bodily 
harm or injury, is guilty of a felony, and shall be punished by imprison
ment in the state prison for • ot less than three nor more than twenty 
years. (C. L. 17, §8051.)

Warden to post, 85-1M 4.

103-7-12. Id.
Every convict undergoing a life sentence in the state prison, who, 

with malice aforethought, commits an assault upon any other convict, or 
upon the warden or any guard or upon any other person whomsoever, 
with a deadly weapon or instrument of any kind, or by means of force, 
or by administering any poisonous or deleterious substance which will 
likely produce great bodily injury, is punishable with death.

(C. L. 17, § 8052.)
CriiM- reference*.

Warden to post. 85-1)-14.

CHAPTER 8

BANKING—FRAUDULENT

103-8-1. Receiving Deposits When Insolvent.
Every officer, agent, teller or clerk of any bank who receives any de

posits, knowing that such bank is insolvent, is guilty of a felony.
(C. L. 17, §8369.)

Comparable provision*. Crons-reference*.
Cul. Penal Code. § 5f>2 (misdemeanor; Legal reserve, 7-3-30  to 7-3-38 . 

applicable also to “individual hanker” 
ami to Ills agent, teller, or clerk).
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CHAPTER 9

BURGLARY *

103-0-1. In  F irs t  Decree— Defined. 
103-0-2 . Id. Penalty.
103-0—.1. In  Second Degree— Defined. 
103-9-4 . Id. Penalty.
103 -9 -0 . In  Third  Degree— Defined.

103 -9 -0 . Id. Penalty.
103 -0 -7 . ‘‘Nighttime’’ Defined,
103-0-8 . Possession of Burglarious 

Tools— Penalty.

•H istory of ac t. This chapter was Comp. Ijiw s 187(5, Title X III, Ch. I I ;  R. S. 
1898, Title 76, Ch. 39; Comp. Laws 1907, Title 00, Ch. 30.

103-9-1. In F irst Degree— Defined.
Every person who, in the nighttime, forcibly breaks and enters, or 

without force enters an open door, window or other aperture of, any 
house, room, apartment, tenement, shop, warehouse, store, mill, barn, 
stable, outhouse or other building, or any tent, vessel, water craft, rail
road car, automobile, automobile trailer, aeroplane or aircraft with in
tent to commit larceny or any felony by the use of nitroglycerin, 
dynamite, gunpowder or any other explosive, is guilty of burglary in the 
first degree. When in a prosecution for burglary in the first degree the 
question as to whether or not nitroglycerin, dynamite, gunpowder or 
any other explosive was used or intended to be used by the defendant in 
the commission of the crime cannot be definitely arrived at by the jury, 
a verdict of guilty of burglary in the second degree, as defined in section 
103-9-3, Revised Statutes of Utah, 1933, may be found; provided, the 
other elements of the crime of burglary in the second degree, as defined 
in said section 103-9-3, Revised Statutes of Utah, 1933, have been 
proved. (C. L. 17, § 8257.)
History.

Except for the provision with respect 
to the use of explosives, the first sen
tence of this section is identical with H. 
S. 1898, $ 4334. The second sentence 
was added la ter. Comp. Laws 1907, 
jj 4334. Section was amended by L. 39, 
ch. 117, efT. M ay 9, adding m aterial 
m atter a fter  ‘‘chi-” in fifth line of text.

Cross-references.
Joining larceny, etc., count. 10.6-21-31; 

agreement to com mit burglary us con
spiracy, 103 -11 -3 ; jurisdiction where 
property taken to  another county, 106- 
8- 12. 1

1. Essential elements.
E ssential elem ent of crime of burglary 

is th at offense be committed—acts be 
done— in nighttim e. S tate  v. Miller. 24 
U. 312. 67 P. 790.

The intent to commit larceny is the

B'bI  o f the crim e. People v. Morton, 4 
. 407. 11 P. 612. The intent with which 

accused entered house ia crux of the 
case. S tate  v. Evans, 74 U. 389, 396, 
279 P . 960.

A larceny, to constitute hurglury, must 
be committed in the “nighttim e," and 
affirmative proof that it whs so com
mitted m ust be adduced; but such proof 
need not ho direct, but may be circum
stan tial. S tate  v. Richards, 29 U. 310, 
81 P. 142.

2. Indictment and information.
Under prior statute, in prosecution for

burglary, information which charged 
th at defendants unlawfully and feloni
ously broke into building ut night with 
intent to steal and curry uway goods, 
but which ilid not state value of goods, 
held sufficiently to stnte offense o f hur
glury in first degree, since "larcen y” as 
used in th is section included both mis
demeanor and felony, and words "nr any 
other felony,” as used in statu te , were 
equivalent to  words "or any felony other 
thnn th a t embraced within the Inreeny.’’ 
S ta te  v. Hows, 31 U. 168. 87 P. 163.

3. Evidence.
4. —  in general.

The elements o f the crim e may be 
proven by direct and by circum stantial



[833] T itle 103— Penal Code 1 0 3 - 9 - 3

evidence. State v. Richards, 29 U. 310, 
HI I*. 142.

5. — commisaion in “nighttim e."
Uurglury is not proved by evidence 

that goods were stolen from store be
tween 9:30 I'.M . und 0:30 A.M ., where 
sun rose ut 4:38 A.M, State  v. Miller, 
24 l\ 312, 07 P. 790. It  m ust lie shown 
that it whs committed in the nighttime. 
StHte v. Richards, 29 U. 310, 81 P, 142.

Evidence that the plucc burglarized, 
which was u store, was locked up ut 
dark, that the m anager arose before sun
rise. and spent nearly all the time be
tween that time and the lim e when he 
opened the store (uliout an hour after 
sunrise), in plain view of the store, 
whew he could have seen anyone leaving 
it, and (hat on arriving a t  the store 
he found the door broken open and the 
things taken, was sufficient to authorize 
the jury to find that the burglary was 
committed in the nighttim e. S ta le v, 
Richards, 29 U. 310, 81 P. 142.

Evidence sustained conviction of bur
glarizing chicken house in nighttime.
Slu le v. Hutchings, 30 U. 319, 84 P. 893.

A. L . K. notes.
burglary without breaking, 23 A. L. R. 

288.
larcen y , conviction or acquittal of us 

bur to prosecution fur burglar), 19 
A. L. R. 626.

Necessity and sufficiency of allegations 
in indictment or information for 
burglary us to  value of property 
intended to be stolen whien would 
make its th e ft n felony, 113 A. L.
K. 12119.

Opening closed but unlocked door as 
breaking which will sustain charge 
of burglary or breaking and enter
ing, 23 A. I .. R. 112.

Vacancy or nonoccupancy of building ns 
affecting its character as a “dwell
in g" ns regards burglary, 85 A. I.. 
R. 428.

103-9-2. Id. Penally.
Burglary in the first degree is punishable by imprisonment in the 

state prison for n term not less than twentv-five vears nor more than 
forty years. ‘ (C. L . 17, §8268.)

103-9-3. In Second Degree— Defined.
Every person who. in the nighttime, forcibly breaks and enters, or 

without force enters an open door, window or other aperture of, any 
house, room, apartment, tenement, shop, warehouse, store, mill, barn, 
stable, outhouse or other building, or any tent, vessel, water craft, rail
road car, automobile, automobile trailer, aeroplane or aircraft with in
tent to commit larceny or any felony, is guilty of burglary in the second 
degree. When in a prosecution for burglary in the second degree the 
question ns to whether the crime has been committed in the nighttime or 
in the day time cannot be definitely arrived at by the jury, a verdict of 
guilty of burglary in the third degree, as defined in section 103-9-5, Re
vised Statutes of Utah, 1933, may be found; provided, the other ele
ments of the crime of burglary in the third degree, as defined in said 
section 103-9-5, Revised Statutes of Utah, 1933, have been proved.

(C. L. 17, §8259.)

^ A h* imieniled l»v I.. 39. eh. 118. .•It'. Mav 
!l. adding cluiisi' lifter “c a r"  In fifth line I.

I. Elements o f  crime.
In u prosecution for second degree 

burglary, the intent with which defend
ant entered the structure, as, for ex
ample, a home, is the crux of the rase. 
State v. Evans, 74 U. 389, 393, 279 P. 
950.

2. Structured subject to burglary.
Rabbit pens which were perimuK'nlly 

ronalrucled held within the kind of struc
tures th at nuiv be burglarized. StHte 
v. Terrell. 55 U. 314. 180 p. 108, 26 
A. L. R. 407.

3. Instructions.
I f  instructions do not properly reflect 

accused's theory, judgment of convic
tion will be reversed. State  v. Evans, 
74 U. 389, 306, 279 P . 050.
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A. 1.. K. note*.
Burglary without breuking, 23 A. L. (1.

2HH.
Larceny. conviction or acquittal o f as 

bar to prosecution for burglury, 19 
A. I.. R. 620.

Necessity and sufficiency of allegations 
in indictment or information for 
burglary as to value o f property in
tended to he stolen which would

make its  theft a felony, l id  A. I..
K. 1269.

Opening closed hut unlocked door as 
breaking which will sustain charge 
of burglary or hreuking and enter
ing, 2d A. L, R. 112.

Vacancy or nonoccupancy of building as 
affecting its character us a ' ‘dwell
ing’’ os regards burglary, MS A. I.. 
R. 428.

103-9-4. Id. Penalty.
Burglary in the second degree is punishable by imprisonment in the 

state prison for a term not less than one year nor more than twenty 
years. (C. L. 17. § 8260. )
H istory. !■ Punishment.

This section is identical with R. S. As jury has no authority to prescribe 
1907, {  4335. punishment for th is crim e, no error is

committed in failin g to inform them of 
the penalty provided by law. State v. 
Johnson, 79 U. 263. 9 P.2d 186.

103-9-3. In Third Degree— Defined.
Every person who, in the daytime, enters any dwelling house, room, 

apartment, tenement, shop, warehouse, store, mill, barn, stable, out
house or other building, or any tent, vessel, water craft, railroad car, 
automobile, automobile trailer, aeroplane or aircraft, with intent to steal 
or to commit any felony whatever therein, is guilty of burglary in the 
third degree. (C. L. 17, §8261.)

This section is identical with Comp. 
].aw9 1907, § 4336, except th at words 
"automobile, automobile tra ile r, aero
plane or a ircra ft” were added when sec
tion whs amended by L. 39, ch. 119, eff. 
May 9. 1

1. Evidence.
In prosecution for burglary in third 

degree, wherein defendant's conviction 
was dependent solely upon circum stantial 
evidence, held circum stances must be 
such as to exclude cverv reasonable 
hypothesis except th at o f  defendant's 
guilt o f offense charged; th at every c ir
cumstance constituting necessary link in 
chain o f evidence must he consistent 
with defendant's gu ilt and inconsistent 
with his innocence. State v. Crawford, 
69 U, 39. 201 P . 1030.

In prosecution for burglary in third 
degree, the fa c t  th at defendant hod at
tempted to escape from officers a t time 
he was charged with crim e o f robbery, 
held not indicative of gu ilt o f burglary 
for which accused wbb subsequently 
tried. S tate  v. Crawford, 69 U. 39, 201 
P. 1030.

In prosecution for burglary in third 
degree, finding of stolen articles in room

occupied by defendant and another held 
insufficient to connect defendant with 
crime. Stute v. Crawford, 69 U. 39, 201 
P. 1030.

In prosecution for burglary in third 
degree, wherein prosecution relied prin
cipally on possession o f recently stolen 
property, held identity of property 
should he established beyond reasonable 
doubt, but not necessarily beyond pos
sibility of doubt. S ta te  v. Crawford, 5!) 
U. 39, 201 P. 1030.

In prosecution for second degree bur
glary, where conviction was for third de
gree burglary, evidence was held i n  sus
tain conviction. S tate  v. Evan.'. 74 l ' .  
389. 279 P. 960.

A. L . R. notes.
Burglary without breuking, 23 A. I.. 1!. 

288.
Lairccny, conviction or urquittul of .is 

bar to prosecution for burglary, lb 
A. 1,. R. 626.

Necessity and sufficiency of allegations 
in indictment or information for 
burglary as to value of properly 
intended to lie stolen which would 
make its th eft a felony. 113 A. I,. 
U. 1269.
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Opening closed but unlocked door as Vacancy or nonoccupancy o ' building i s  
breaking which will sustain churge affecting its character ns n “dwell-
o f burglary or breaking and enter- ing" as  regards burglary, <o A. I..
ing, 2-1 A. L. R. 112. R. 428.

103-9-6. Id. Penalty.
Burglary in the third degree is punishable by imprisonment in the 

state prison for a term not less than six months nor more than three 
years. (C. L. 17. § 8262.)

103-9-7. “Nighttime” Defined.
The word "nighttime," as used in this chapter, means the period of 

time between sunset and sunrise. (C. L. 17, §8263.)
History.

This section is practically identical 
with Comp. La w s  1876, §2090 ; 2 Comp. 
U w t 1886. §4625 ; R. S. 1808, §46:16; 
Comp, l^iws 1007, § 4:t:<6.

Comparable proviaiona.
Cal. Penal Code, §463 , Mont. Rev. 

Codes, § 11350 (substantially identical).

I. Commission in “nighttim e."
E ssential element o f crime o f  bur

g lary  is th at offense be committed— acts 
lie done— in nighttim e. S tate  v. Miller, 
24 U. 312. 67 P. 7‘JO.

Burglary is nut Droved by evidence 
that goods were stol, n from  store be
tween 9:30 P.M. and 7:30 A.M., where 
sun rose ut 4:36 A.M. State  v. Miller. 
24 U. 312, (17 P, 700.

A larceny, to constitute burglary, must 
be committed in the nighttime, and a f
firmative proof th at it  was so committed 
must be adduced; but such proof need 
not be direct, but may be circum stantial. 
S tate  v. Richards, 29 U. 310, 81 P. 142.

Further as to  ‘‘nighttim e.’’ see 103- 
9- 1.

103-9-8. Possession of Burglarious Tools— Penally.
Every person having upon him or in his possession a picklock, crow

bar, key, bit or other instrument or tool with intent feloniously to 
break into or enter any building; or who knowingly makes or alters, or 
attempts to make or alter, any key or other instrument so that the 
same will fit or open the lock of a building, without being requested so to 
do by some person having the right to open the same, or who makes, 
alters or repairs any instrument or thing, knowing or having reason to 
believe that it is intended to be used in committing a misdemeanor or 
felony, is guilty of a misdemeanor. Any of the structures mentioned in 
section 103-9-1 shall be deemed to be a building within the meaning 
of this section. (C. L. 17, § 8264.)
Comparable provisions.

Cal. Penal Code, § 466, Idaho Code. 
§ 17-3406, Mont. Rev. Codes, §11353 
(substantially identical).

t .  Burglar's tools.
In prosecution for burglary in third 

degree, wherein it  appeared th a t marks 
and abrasions found on door of bur- 
gluriicd house m ight have been made 
with tools found in room occupied by

defendant, held such tools wore prop
erly admissible in evidence, although it 
was not ahown th a t tools admitted were 
adapted to  commission o f burglary. 
S ta te  v. Crawford. 59 U. 39, 201 I’. 1030.

A. L. R. notes.
Construction and application of stul- 

utc relating to burglurs' tools, 103 A.
L. R. 1313.
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CHAPTER 10

CEMETERIES *

103-10-1, D isinterring Dead Bodies—  103-10-3 . Violating Place of Sepulture 
A Felony. — Penalty.

103-10 -2. Id. To Sell or Dissect, a 
Felony.

* History of act. This chapter was R. S. 1898, Title 75, Ch. 20; Comp. I jiw s  
1007, Title 00. Ch. 2!).

103-10-1. Disinterring Dead Bodies— A Felony.
Every person who mutilates, disinters, or removes from the place of 

sepulture, the dead body of a human being without authority of law is 
guilty of felony. But the provisions of this section do not apply to any 
person who removes the dead body of a relative or friend for rein
terment, nor to any physician who shall make a post-mortem examina
tion with the consent of relatives or friends of the deceased.

(C. L. 17, § 8124.)
Comparable provisions.

Mont. Rev. Codes. § 11032 (idcnlicul, 
except thut it  docs not contain clause 
its to physician tvho makes post-mortem 
examination). 1

1. Performance of autopsy after burial.
Under this section, in uction on ac

cident policy defended on ground that 
death of insured wits caused hy heart 
disease alone, or in combination with 
accident, held right of insurer tn au
topsy, which was provided for in policy 
hut refused by plaintiff, was properly 
covered by Instructions to jury that it

wua not unlawful to perform autopsy 
on deceased a fter  burial, and whether 
insured had exercised due diligence in 
requesting uutopsy a fter  notice o f death 
o f deceased was for jury, (ienerul Ac
cident Fire & Life Assur. Corp. v. Savage, 
35 F.2d 687.

A. L. R. notes.
Constitutionality, construction and ap

plication of criminul statutes specifically 
denouncing offenses affecting cemeteries, 
burial lots, tombstones and the like, 132 
A. L. R. 557.

103-10-2. Id. To Sell or Dissect, a Felony.
Every person who removes any part of the dead body of a human 

being from any grave or other place where the same has been buried, or 
from any place where the same is deposited while awaiting burial, with 
intent to sell the sttme or to dissect it without authority of law, or from 
malice or wantonness, is punishable by imprisonment in the state prison 
not exceeding five years. (C. L. 17, §8125.)
Comparable provisions. Cross-references.

Mont. Rev. ('odes, § 11033 (sim ilar). Unknown dead to university medical 
department, 75-4 30.

103-10-3. Violating Place of Sepulture— Penalty.
Every person who willfully and muliciously defaces, breaks, destroys 

or removes any tomb, monument or gravestone erected to any deceased 
person, or any memento or memorial, or any ornamental plant, tree or 
shrub appertaining to the place of burial of a human being, or who 
shall mark, deface, injure, destroy or remove any fence, post, rail or 
wall of any cemetery or graveyard, is guilty of a misdemeanor.

(C. L. 17, § 8126.)
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Comparable provisions.
Iowa Code 1939, § 13102 (sim ilar in 

purport).
Mont. Rev. Codes, § 11038 (idonticul).

A. L. R. notea.
Constitutionality, construction, anil 

application o f  criminal statutes spe
cifically denouncing offenses affecting 
cemeteries, burial lota, tombstones, und 
the like, 132 A. L. It. 657.

CHAPTER 11

CONSPIRACY

103-11-1, Criminal Conspiracy De- 103-11-3. Some A ct Besides Agree- 
fined. ment Necessary.

103-11-2. Conspiracies Not Enum er
ated Not Punishable.

103-11-1. Criminal Conspiracy Defliv J .
I f  two or more persons conspire:
(1) To commit a crime; or,
(2 ) Falsely and maliciously to indict or convict another for any 

crime, or to procure another to be charged or arrested for any crime; or,
(3 ) Falsely to move or maintain any suit, action or proceeding; or,
(4 ) To cheat and defraud any person of any property by any means 

which are in themselves criminal, or by any means which if executed 
would amount to a cheat, or to the obtaining of money or property by 
false pretenses; or,

(5) To commit any act injurious to the public health, to public
morals, or to trade or commerce, or for the perversion or obstruction of 
justice or the due administration of the laws;— they nre punishable by 
imprisonment in the county ja il not exceeding one year, or by fine 
not exceeding $1,000. (C. L. 17, § 8018.)

This section is pructicully identical 
with It. S. 1896, §4160 ; Comp. Law s 
1907, § 415(1; 2 Comp. I-aws 1888, § 4449. 

Comparable provisions.
(,'ul. Penal Cotie, § 182 (includes sim i

la r  provisions).
Idaho Code, § 17-1027, Mont. Rev. 

Codes, § 10898 (substantially the same 
except that words “or convict” are 
omitted from subd. 2 : from sulxi. 5 urc 
omitted the words: ‘‘or to trade or com
merce” ; Anal paragraph concludes with 
words "o r  both").
Cross-references.

Conspiracy, pleading and proof, 105- 
32-11.
1. What constitutes.

In order to constitute crim inal con
spiracy it  is not necessary th at acts 
agreed to he done would be crim inal, if 
done, hut it is sufficient i f  acts agreed 
to be done although not crim inal arc

wrongful. S tate  v. Blake, 3G U. 605, 
105 I*. 910.

A conspiracy under subdivision (3) 
may be charged against a  justice of the 
supreme court in an answer. In rc 
Snow, 27 U . 2(15, 75 P, 741, applying R. 
S. 1898, § 4161). For exumplc, answer 
which charged thut ju stice of supreme 
court had conspired with plaintiff to 
bring action, which was not bona fide, 
for sole purpose of gratify ing malicious 
instincts o f justice, charged conspiracy 
rendering justice liable to  removal from 
office under this section. In re Snow, 27 
U. 205, 76 P . 741.

2. Liability for conspiracy.
Where several combine together Ui 

commit an unlawful ac t. ench is re
sponsible fo r  acts o f his sssociatea or 
confederates committed in furtherance 
thereof or in prosecution of common de
sign for which thev combined. State  v. 
Kukis, 65 U . 362. 237 P. 476. See State 
v. Morgan, 22 U. 162, 172, 61 P . 627.
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Indictment or information.
Information which sufficiently charged 

th at defendant and another conspired 
together to cheat and defraud plaintiff 
o f property by uny means which, if ex
ecuted, would umount to cheat, or o f ob
taining property by false pretenses, 
stated criminal conspiracy. S tate  v. 
B lake, 3(5 U. 805. 105 P. 910.

4. Defenses.
In prosecution of deputy sheriffs for 

conspiracy to ex tort money by demand
ing o f those possessing wine illegally a 
wine tax or fine, acquittal in federal 
court in prosecution for illegal posses
sion and transportation of intoxicating 
liquors, held not to w arrant directed 
verdict on ground of former acquittal in

Srosccution for same offense. S tate v. 
Iclntyre, 92 U. 177, 88 P.2d 879.

B. Evidence.
The admissibility of evidence to prove 

a conspiracy is a  m atter of the general 
law o f evidence, und has no place in 
this annotation. See. however. S tate v. 
De Angeles. 72 l). 209, 289 P. 615:

State v. Barrvtla, 47 U. 479. 166 P . 343; 
State v. Inlow. 44 U. 486. 141 P. 
630; S ta te  v. Romeo. 42 U. 48, 128 P. 
530; S ta te  v. G illies, 40 U. 641, 123 
P. 93. 43 L. R. A. (N. S .) 778.

Direct and positive evidence is not es
sential to prove a conspiracy, but cir
cumstantial evidence is sufficient where 
it  excludes every reasonable hypothesis 
except that o f guilt, which must be 
proved beyond a reasonable doubt. State 
v. M cIntyre. 92 U. 177, 66 P.2d 879.

In prosecution for conspiracy for in
ducing purchase of worthless mining 
stock by false representations, evidence 
held insufficient to prove falsity  o f repre
sentations as to  financial condition of 
company or character and value of its 
property, or value o f stock, so as to 
justify  conviction. S tate  v. Blake. 3(5 
U. 606, 106 P. 910.

A. L. R. notes.
Conapiracy to commit adultery or 

other offense which can only be com
mitted by the concerted action of the 
parties to it. 104 A. L. R . 1430.

103-11-2. Conspiracies Not Enumerated Not Punishable.
No conspiracies other than those enumerated in the next preceding

section ore punishable criminally.

History.
This section is identical with R. S. 

1698, § 4167; Comp. Laws 1907, §4167.

(C. L. 17, § 8019.)

Comparable provisions.
Cal. Penal Code, § 183 (substantially 

identical).
Mont. Rev. CodcB, § 10899 (identical).

103-11-3. Some Act Besides Agreement Necessary.
No agreement, except to commit a felony upon the person of another 

or to commit arson or burglary, amounts to a conspiracy, unless some 
act, besides such agreement, is done to effect the object thereof by one or 
more of the parties to such agreement. (C. L. 17, §8020.)

History.
This section is identical with K. S. 

1898. §4168 ; Comp. Laws 1907, §4158.

Comparable proviaiona.
Cal. Penal Code. § 184 (includes sim i

lar provision, other than as to exception 
mentioned herein; and ulso being worded

in part, “ 0 * • be done within this 
stAte • • •

Mont. Rev. Codes, § 10900 (substan
tially  identical).

CroKM-referenceH.
Quantum of proof, 106-32-11.
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CHAPTER 12

CORPORATION FRAUDS *

103-12-1.
103-12-2.

103-12-3.

103-12-4.

103-12-6.

103-12-0.
103-12-7.

In Stock Subscription)!.
In  Organisation —  In In* 

creasing Capital Stock.
Representing One to B e an 

Officer Who Is Not.
Certain Acts Prohibited— 

By Directors.
Id. By D irectors, Officers 

or Agents.
False Reports.
Refusing Inspection of 

Books.

103-12-8.

103-12-0.

103-12-10.
103-12-11.

103-12-12.

Presumptions— Th at Direc
tor Has Knowledge of 
Affairs.

Id. That D irector Con
curred in Vote, i f  Pres
ent.

Id. I f  Not Present.
Foreign Corporations —  

Chapter Applicable to,
"D irector” Defined.

* History of act. This chapter was R. S. 1808, Title 75. Ch. 40, p. 020; Comp. 
L-iws 1907, Title 90, Ch. 49, p. 1333.

103-12-1. In Slock Subscriptions.
Every person who signs the name of a fictitious person to any sub

scription for, or agreement to take, stock in nny corporation existing 
or proposed, and every person who signs to any such subscription or 
agreement the name of any person, knowing that such person has not 
means or does not intend in good faith to comply with all the terms 
thereof, or under any understanding or agreement that the terms of 
such subscription or agreement are not to be complied with or enforced, 
is guilty of a misdemeanor. (C. L. 17, § 8365.)
Comparable provisions. Cross-references.

Cal. Penal Code, § 567. Idaho Code. Formation of corporations. 18-2.
§ 17-4001. Mont. Rev. Codes, §11437 
(substantially identical).

10:1-12-2. In Organization— In Increasing Capital Stock.
Every officer, agent or clerk of any corporation, or of any person pro

posing to organize a corporation, or to increase the capital stock of 
any corporation, who knowingly exhibits any false, forged or altered 
book, paper, voucher, security or other instrument of evidence to any 
public officer or board authorized by law to examine the organization 
of such corporation, or to investigate its affairs, or to allow an in
crease of its capital, with intent to deceive such officer or board in 
respect thereto, is punishable by imprisonment in the state prison not 
less than one year nor more than ten years. (C. L. 17, § 8366.)
Comparable provisions. Cross-references.

Cul. Penal Code. § 668 , Mont. Rev. Limitation on issuance und increase of 
Codes. § 11439 (substantially identical, capital stock, Const. A rt. X II, §5. 
except as being worded in part: " *  * * 
not less  than three nor more than ten 
years” ).

103-12-3. Representing One to Be an Officer Who Is Not.
Every person who, without being authorized so to do, subscribes the 

name of another to, or inserts the name of another in, any prospectus, 
circular or other advertisement or announcement of any corporation or
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joint-stock association, existing or intended to be formed, with intent to 
permit the same to be published, and thereby to lead persons to believe 
that the person whose name is so subscribed is an officer, agent, mem
ber or promoter of such corporation or association, is guilty of a mis
demeanor. (C. L. 17, § 8367.)
Comparable provisions.

Cal. Penal Code, § 669. Idaho Code,
§ 17-400.1, Monl. Rev. Codon, §11440  
(identical).

103-12-4. Certain Acts Prohibited— By Directors.
Every director of any stock corporation who concurs in any vote or 

act of the directors of such corporation or any of them, by which it is 
intended either:

(1) To make any dividend except from the surplus profits arising 
from the business of the corporation, and in the cases and manner al
lowed by law; or,

(2) To divide, withdraw or in uny manner, except as provided by 
law, pay to the stockholders, or any of them, any part of the capital of 
the corporation; or,

(3 ) To discount or receive any note or other evidence of debt in pay
ment of any installment actually called in and required to be paid, or 
with the intent to provide the means of making such payment; or,

(4) To receive or discount any note or other evidence of debt, with 
the intent to enable any stockholder to withdraw any part of the money 
paid in by him on his stock; or,

(6 ) To receive from any other stock corporation in exchange for the 
shares, notes, bonds or other evidences of debt of their own corporation 
shares of the capital stock of such other corporation, or notes, bonds or 
other evidences of debt issued by such corporation;— is guilty of a mis
demeanor. (C. L. 17, § 8368.)
History.

This section is practically identical 
with R. S . 181)8, §4411 ; Comp. Laws 
11)07, §4411.

Comparable provisions.
Idaho Code, § 17-4004. Mont. Rev. 

Codes, §11441 (substantially identical).

Cross-references.
Payment o f dividends. 18-2-1(1, subd. 

( 4 ) ;  railroads may purchase or exchange 
slock, 77 -0-5 , subd. (10 ).

1. Impairment o f  capital.
By subdivision (2) of this section, it 

wus intention of legislature to prohibit 
corporation from paying out to  stock
holders any of its assets except profits 
in form o f dividends. Pace v. Pace Bros. 
Co.. 91 U. 149, G.7 P.2d 690.

Words “except as provided by law,” 
as used in subdivision (2 ) of th is sec
tion, refer to statutory law and not to 
general law as it  exists in the state, and

do not allow courts to  permit a corpo
ration to buy its  own stock. Pace v, 
Pace Bros. Co.. 91 U. 132, 59 P.2d 1,

Word “capital" as used in subdivision 
(2) of this section means assets. Pace 
v. Pace Bros. Co.. 91 U. 149, 63 P.2d 
500.

Capital stock, as  used in this section, 
means “the capital o f corporation on 
which it transacts business, whether 
such capita) consists o f money, property, 
or other valuable commodities.” Cooper 
v. Utah Light & Railway Co., 35 U. 
570, 102 P. 202, 136 Am. S t . Rep. 1075.

Transaction whereby one corporation 
sells and transfers a ll its property and 
franchises, except franchise to be corpo
ration, to  another corporation, upon 
agreement th at proceeds or considera
tion of sale should be distributed io 
stockholders of selling corporation, and 
where proceeds are so distributed in 
accordance with such agreement entered 
into between two corporations, is, as to 
creditors o f selling corporation, not only
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fraudulent, hut unlawful. Cooper v. 
Utah Light & Railway Co., 76 U. 570. 
102 P, 202, 170 Am. St. Rep. 1076.

2. Purchase of own stock by company.
Subdivision (2 ) o f this section was 

designed to prevent purchase by a cor
poration o f its own stock. Pace v. Puce 
Dros. Co.. 91 U. 1-72, 69 P.2d 1.

Purchase hy corporation of its own 
stock was null and void by virtue of sub

division (2) of this section. Pace v. 
Puce Dros. Co., 91 U. 172, 69 P.2d 1.

In action on notes given by corpora
tion to purchase stock from  stockholder, 
contention of plaintiff th at certain pro
portion of amount of notes was in pay
ment of surnlus which had accumulated 
to credit of stockholder could not he 
sustained, where it was not shown that 
surplus came from earnings. Pace v. 
Pace Bros. Co., 91 U. 149, 07 P.2d 690.

103-12-5. Id. By Directors. Officers or Agents.
Every director, officer or agent of any corporation or association who 

knowingly receives or possesses himself of any property of such cor
poration or association, otherwise than in payment of a just demand, 
and who, with intent to defraud, omits to make, or to cause or direct to 
be made, a full and true entry thereof in the books or accounts of such 
corporation or association; and every director, officer, agent or mem
ber of any corporation or association who embezzles, abstracts or will
fully misapplies any of the money, funds or credits of the corporation 
or association; or who. without authority from the directors, issues or 
puts in circulation any of the notes of the corporation or association; 
or who, without such authority, issues or puts forth any certificate of 
deposit, draws any order or bill of exchange, makes any acceptance, 
assigns any note, bond, draft, bill of exchange, mortgage, judgment 
or decree; or who makes any false entry in any book, report or state
ment of the corporation or association; or who issues any fraudulent, 
fictitious or illegal stock in any such corporation or association, with 
intent in either case to injure or defraud the corporation or association, 
or any other company, body politic or corporate, or any individual per
son, or to deceive any officer of the corporation or association, or 
any agent appointed to examine the affairs of any such corporation or 
association; and every person who, with like intent, aids or abets any 
officer, clerk or agent in any violation of this section is guilty of a 
felony, and shall be imprisoned in the state prison for not less than one 
vear nor more than ten years, and be fined in any sum less than 
$10,000. (C. L. 17, §8370.)
History.

This section is practically identical 
with Comp. I^tws 1907, §4417, amending 
n . S. 1H0R, §4417.

Comparable provision*.
Mont. Kev. Codes, § 11446 (sim ilar in 

purport).

uccount check of certain amount druwn 
against certain bank was sufficient, a l
though there were no allegations as to 
dutc o f cheek, name o f payee, or name 
o f  maker. S tate v. Pritenett. 87 t l. 109, 
48 P.2d 461. setting aside opinion in 87 
U. 104. 74 P.2d 701. (Ilnnsen. C. J ., 
and Hanson, J ., dissenting.)

1. Indictment or information.
Information under this section charg

ing that defendant deposited in his own

103-12-6. False Reports.
Every director, officer or agent of any corporation or joint-stock as

sociation who knowingly makes or concurs in making or publishing any 
written report, exhibit or statement of its affairs or pecuniary condi-
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tion, containing any material statement which is false is guilty of a 
misdemeanor. (C. L. 17, § 8371.)
Comparable provisions. Cnwh-references.

Idaho Code, § 17-4006 (identical, ex- False reports to 1>unk commissioner, 
copt bb reading in part, “ • *  * who 7-1-20 . 
knowingly concurs in making * *  * " ) .

103-12-7. Refusing Inspection of Books.
Kvery officer or agent of any corporation, having or keeping an ollice 

within this stale, who has in his custody or control any book, puper or 
document of such corporation, and who refuses to give to a stockholder 
or member of such corporation, lawfully demanding during ofhee hours 
to inspect or take a copy of the same or of any part thereof, a reasonable
opportunity so to do, is guilty of a
History.

This section is practically identical 
with It. S . 1898, §4415 ; Comp. Laws 
1907, §4416.

Comparable provisions.
Idaho Code, § 17-4007. Mont. Rev. 

Codes, § 11447 (substantially identical).

Cross-references.
Hooks subject to inspection of bonn 

fide stockholders, 18-2-71. • 1

1, Right of inspection.
Under common law. stockholder had 

right to inspect books and records of 
corporation at all seasonable times and 
for proper purpose. Kimball v. Dern, 
:t!) U. 181, 11G P. 28, 1)5 L. T.. A. (N. 
S .l i:<4. Ann. Cas. 1917 E ICG.

The fact that right of stockholder to

misdemeanor. (C. L. 17, §8372.)
inspect corporate books is sought to be 
strictly enforced by penal statute em 
phasizes existence o f right, rather than 
qualifies it. Clawson v. Clayton, 73 U. 
2fiC, 9.1 P. 720.

Party who is bona fide stockholder 
of record of corporation has right under 
statute to inspect books of such corpo
ration regardless of his motive or pur
pose in making inspection. Kimball v. 
Pern. GO U. 181, 116 P. 28, .76 L. R. A. 
(N. S .)  174, Ann. Css. 1917 E 1GG.

2. Mandamus.
Ordinarily, mandamus will lie to en

force right of stockholder to inspect 
books and records of corporation. Kim
ball v. Dern, 79 U. 181, 11G P. 28, 75
L. R . A. (N. S .)  174, Ann. Cas. 1917 E 
166.

103-12-8. Presumptions— That Director Has Knowledge of Affairs.
Every director of a corporation or joint-stock association is deemed 

to possess such a knowledge of the affairs of his corporation as to 
enable him to determine whether any act, proceeding or omission of its 
directors is a violation of this chapter. (C. L. 17, § 8375.)
Cumparable provisions.

Cal. Penal Code. § 568. Idaho Code.
§ 17-4008, Mont. Rev. Codes, §11450 
(identical).

103-12-9. Id. That Director Concurred in Vote, if Present.
Every director of a corporation or joint-stock association who is pres

ent at a meeting of the directors at which any act, proceeding or omis
sion of such directors in violation of this chapter occurs is deemed to 
have concurred therein, unless he at the time causes, or in writing 
requires, his dissent therefrom to be entered in the minutes of the 
directors. (C. L. 17, §8376.)
Comparable provisions.

Idaho Code, § 17-4009, Mont. Rev.
Codes. § 11451 (identical).
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103—12—10- Id. If Not Present.
Every director of a corporation or joint-stock association, although 

not present at a meeting of the directors at which any act, proceeding or 
omission of such directors in violation of this chapter occurs, is deemed 
to have concurred therein, if the facts constituting such violation appear 
on the records or minutes of the proceedings of the board of directors, 
and he remains a director of the same company for six months there
after, and does nut within that time cause, or in writing require, his 
dissent from such illegality to be entered in the minutes of the directors.

(C. L. 17, §8377.)
Comparable provisions.

Idaho Code, $ 17-4010 (identical).
Mont. Ruv. Codes, $ 11452 (substan

tially identical).

103-12-11. Foreign Corporations—Chapter Applicable to.
It is no defense to a prosecution for u violation of any of the provi

sions of this chapter that the corporation was one created by the laws of 
another state, government or country, if it  was one carrying on business 
or keeping an office therefor within this state. (C. L. 17, §8378.)

Comparable provisions. Cross-references.
Cal. Penal Code, §571 (identical). Foreign corporations, Const. A rt. XII,
Idaho Code, §17 -4011  (substantially §6 , 18-8. 

idenlicul; "te rrito ry "  is likewise men
tioned).

Mont. Rev. Codes, § 114511 (substan
tially identical).

103-12-12. “Director” Defined.
The term “director.” as used in this chapter, embraces any of the 

persons having by law the direction or management of the affairs of a 
corporation, by whatever name such persons are described in its charter 
or known by law. (C. L. 17, § 8379.)
Comparable provisions.

Cal. Penal Code, § 672, Idaho Code.
§17-4012 . Mont. Rev. Codes. §11468 
(identical).

CHAPTER 13

DOMESTIC RELATIONS *

A R T IC L E  1 
Desertion of F amily 

103-13-1. Penalty —  Disposition of 
Earn in gs —  Release on 
Probation— Recognizance.

103-13-2. Evidence —  Of M arriage — 
O f Paternity —  Privilege 
•— Burden of Proof.

A R T IC L E  2 
Sale of Children 

103-13-3. A Felony.

was chapter 106 o f Laws 1011, p. 140.* History o f a c t. This
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ARTICLE 1 

D e s e r t i o n  o f  F a m i l y

103-13-1. Penalty—Disposition of Earnings— Release on Probation—

Any person who, without ju st cause, deserts or willfully neglects or 
refuses to provide for the support and maintenance of his wife in des
titute or necessitous circumstances, and any person who. without just 
excuse, deserts or willfully neglects or refuses to provide for the sup
port and maintenance of his or her minor child or children, under the 
age of sixteen years, in destitute or necessitous circumstances is guilty 
of a felony, and shall be punished by imprisonment in the state prison 
at hard labor for a period of not to exceed eighteen months; and if any 
person so convicted is placed at hard work on nny state road, or shall 
work for the state, the state shall pay into the county treasury of the 
county in which such person was convicted, for the use and benefit of 
the wife or minor child or children so neglected, the sum of $1 per day, 
said money to be paid every two weeks during the period such person 
shall be kept at work. Said money shall be paid out of the general fund 
of the state, not otherwise appropriated; provided, that before the trial 
with the consent of the defendant, or after conviction, instead of impos
ing the punishment hereinbefore or hereinafter provided the court in 
its discretion, having regard to the circumstances, financial ability and 
earning capacity of the defendant, shall have power to make an order, 
which shall be subject to change by it from time to time as circum
stances may require, directing the defendant to pay a certain sum 
weekly, for the space of one year, into the county treasury, to be used 
for the support of the dependents involved, as hereinafter provided, and 
to release the defendant from custody on probation for the space of one 
year, upon his entering into a recognizance with or without security in 
such sum as the court may direct. The condition of the recognizance 
shall be such, that if the defendant shall make personal appearance in 
court whenever ordered to do so within the year and shall further 
comply with the terms of the order and any subsequent modifications 
thereof, then the recognizance shall be void, otherwise in full force and 
effect. I f  the court is satisfied by information and due proof under oath 
that at any time during the year the defendant has violated the terms of 
such order, it may forthwith proceed with the trial o f the defendant 
under the original charge, or sentence him under the original convic
tion, or enforce the original sentence, as the case may be. fn the 
case of forfeiture of recognizance and the enforcement thereof by exe
cution, the sum recovered may, in the discretion of the court, be paid 
in whole or in part into the county treasury, to be used for the support 
of the dependents involved, as hereinafter provided.

Delaware, Illinois, Kansas. Massuehu-

Recognizance.

(L . 21, p. 35)3, § 8112.) 
follows: Alabama, C alifornia, Colorado,

p. 149, § 1. setts. Mississippi. Nevada. New Jersey,
North Dakolu, South Dakota, Tennes
see, Texas, U tah, Vermont, Virginia, 
Washington. W est Virginia, Wisconsin 
nnd Wyoming.

Comparable provisions.
States th at have adopted the Uniform 

Desertion and Non-Support Act are as
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Uniform Desertion and Non-Support 
Act, g 1 (sim ilar to Hist eight lines 
herein, concluding ns follows; " •  * * 
child or children under the ngc of six
teen years in destitute or necessitous 
circumstances, shall be guilty of a  crime 
und, on conviction thereof, snail lie pun
ished by fine not exceeding $600, or 
imprisonment in t h e ........... . not exceed
ing two years, or both, with or without 
hurd lubor, in the discretion o f the 
court"; word “parent” is used in lieu 
of “person” so us to read in p art, “ • • • 
or uny parent who shall, without law
ful excuse, desert or wilfully neglect 
• • • "); Uniform Act, § 4  (siniilur to 
portion herein beginning, in line 16, 
with the words, “ Before the tr ia l” and 
terminating with “then such reeng- 
nixuncc ahull be void, otherwise of full 
force and effect"; ulso included in sec
tion 4 is the language; “ *  • *  di
recting the defendant to pay » certain 
sum periodically for a term not exceed
ing two yours, to the w ife or to the 
guardian, curator or custodian of the 
said minor child or children, or to an 
organization or individual approved by 
the court as trustee * • •” ) ; Uniform 
Act. § 6  (sim ilar to portion beginning 
" I f  the court,” as in line 111 herein, and 
concluding with the words, “ *  *  • in 
the discretion of the court, he paid in 
whole or in pnrt, to  the w ife, or to the 
guardian, curator, custodian or trustee 
of the said minor child or children"; 
period of two years is designated in-

part, "  * • • that a t any time during 
said period of two years the defendant 
has violated the terms o f such order

Cross-references.
Husband and wife as competent w it

nesses, 105—16—1; power o f juvenile 
court, 14-7; support of poor hv rela
tives, Title 91.

1. Grade of offense.
Formerly th is  offense was merely of 

the grade o f a  misdemeanor. State v. 
Boss. 44 U. 39. 137 P. R29. quoting Ses
sion Laws 1911, Ch. 106. 5 1. 2

2. Duty of father.
It is duty o f father to  support his 

miaor children if he is ahte to  do so

(llockwood v. Rockwood, 66 U. 261, 236 
P. 467), and it is crim inal offense * "I-  
fully to  fa il to support one's mini id- 
dren under age of 1C years. B. Ige 
v. Utah Light & Traction Co., 67 ' >06,
190 P, 660. (Frick , J . ,  dissenting

3. Defenses.
Under th is suction it is no defense 

that dcBtitution of children was relieved 
by charitable acta of third persons. 
S ta te  v. Bess, 44 U . 39, 137 P. H29.

I. Evidence.
Under this section it must be shown 

heyond a reasonable doubt that the chil
dren are in destitute and necessitous cir
cumstances, and fath er must have will
fully neglected and refused, without 
ju st cuukc, to provide for the children 
concerning whom complaint was made. 
If  it  appears thut current and necessary 
expenses o f himself and children ex
ceeded his earnings, th at he did not re
main idle when he could have obtained 
employment, and did nut wuste any 
part of his earnings, he should be ac
quitted. S ta le  v. Bess, 44 U. 29, 137 I'. 
829.

A. L . it. nutca.
Criminal liability o f  father for failure 

to support child who is living apart 
from him without his consent, 23 
A. L. R. 864.

Criminal responsibility for abandonment 
or nonsupport o f children who arc 
being cared for by charitable in
stitution, 24 A. L. R. 1076. 

Criminal responsibility of father for non
support o f child as affected by de
cree o f divorce or separation requir
ing support by him, 22 A. L. R. 
795.

Criminal responsibility of husband for 
abandonment or nonsupport of wife 
who refuses to live with him, 8 A. 
L. R. 1314.

E xtent or character o f support contem
plated by statute making nonsupport 
of w ife or child offense, 36 A. L. 
R. 966.

Power to make abandonment, desertion, 
or nonsupport o f wife or family 
criminul offense, 48 A. L. R. 1193.

10.3—13—2. Evidence—O f Marriage—Of Paternity— Privilege— Burden 
of Proof.

No other evidence shall be required to prove the marriage of such 
husband and wife, or that such persons are the legal father and mother 
of such child or children, than is required to prove such fact in a civil 
action. In ail prosecutions under this chapter any provisions of law 
prohibiting the disclosure of confidential relations between husband and 
wife shall not apply, and both husband and wife shall be competent wit*
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nesses to testify to any and all relevant matters, including the fact of 
such marriage and the parentage of such child or children. Proof of 
the desertion of such wife, child or children in destitute or necessitous 
circumstances, or of neglect to furnish such wife, child or children 
necessary and proper food, clothing or shelter, is prima facie evidence 
that such desertion or neglect is willful. (L. 21, p. 303, § 8113.)

Comparable provisions.
Uniform Act. § B (similar, reading in 

pui't, “No other or greater evidence shall 
lie required to prove the murriage 
*  0 • both huBoand ami wife shall
he competent witnesses to testify  against 
each other * • • provided th at
neither shall be compelled to give evi
dence incrim inating nimself or herself. 
Proof o f the desertion • * * " ) .

r  ross-references.
Sim ilar provision, 14 -2-6 ; eivil no

tions, 14-2.

1. W eight and sufficiency of evidence.
Slight evidence is sufficient to support 

n judgment of conviction, which does 
not punish defendant for any past de
linquency, but only requires nim, an 
able-bodied man 30 years of age, to pay 
in the future $6 a week to his w ife and 
child, who for more than a year hod 
contributed only 116 towards tneir sup
port. S tate v. Sm ith, 46 U- 381, 146 
P. 286.

A RTICLE 2

Sale of Children

103-13-3. A Felony.
Any person, while having custody, care, control or possession of any 

:hild, who sells, or disposes of, or attempts to sell or dispose of, any such 
;hild for and in consideration of the payment of money or other thing 
of value is guilty of a felony. (L. 19, p. 349, § 1.)

CHAPTER 14

DUELING *

10.3-14-1. Defined.
103-14-2 . I f  Death Ensues, Deemed 

Murder in F irs t  Degree. 
103-14-3. Ensuing Death or Wound 

Not Essential.

103-14-4 . Challenges— Seconds. 
103-14-5 . Peace Officers Bound to P re

vent— Penalty.
103 -14 -0 . Witnesses Denied Claim of 

Privilege.

*  History of act. This was Comp. La w s  1876. Title X X I, Ch. V II, p. 501; 2 
Comp. Laws 1888, Ch. V II, p. 684 ; R. S . 1808, T itle  76, Ch. 20, p. 806 ; Comp. Lows 
1007, Title 90, Ch. 20, p. 1201.

103-14-1. Defined.
A duel is any combat with deadly weapons fought between two or 

more persons, by previous agreement or upon a previous quarrel.
(C. L. 17. § 8055.)

Comparable provisions. Cross-references.
Cul. Penul Code, § 225. Idaho Code, Leaving state to engage in duel, ju ris- 

g 17-1401. Mont. Rev. Codes, $ 10981 diction, 106-8-2. 105-8-3.
(identical).
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103-14-2. If Death Ensues), Deemed Murder in First Degree.
Kvcry person guilty of fighting any due), from which death ensues 

within a year and a dav, is guiltv of murder in the first degree.
(C. L. 17, §8056.)

('roHM'i-cfcrenrcs.
Murder in first degree, 10D— —fl.

103-14-3. Ensuing Death or Wound Not Essential.
Every person guilty of fighting any due), although no death or wound 

ensues, is punishable by imprisonment in the state prison not exceed
ing one year. (C. L. 17, § 8057.)

103-11-4. Challenges—Seconds.
Every person guilty of sending or accepting a challenge to fight a 

duel, or who acts as a second therein, or who posts or publishes another 
for not fighting a duel, or for not sending or accepting a challenge to 
fight a duel, or who uses any reproachful or contemptuous language, 
verbal, written or printed, to or concerning another for not sending or 
accepting a challenge to fight a duel, or with intent to provoke a due), is 
guilty of a misdemeanor. (C. L. 17, §8058.)

103-14-5. Peace Officers Hound to Prevent— Penalty.
Every judge, justice of the peace, sheriff or other officer bound to 

preserve the public pence, who has knowledge of the intention on the 
part of any person to fight a duel, and who does not exert his official 
authority to arrest the person and prevent the duel is punishable by a 
fine not exceeding $500. (C. L. 17, § 8059.)

Comparable provisions.
Cnl. Penal Code. $230 . Mont. Rev.

Codes, $ 10085 (fine of not exceeding 
StOOD).

103-11-6. Witnesses Denied Claim of Privilege.
No person shall be excused from testifying or answering any question 

upon any investigation or trial for a violation of any of the provisions 
of this chapter upon the ground that his testimony might tend ta con
vict him of a crime. But no evidence given upon any examination of a 
person so testifying shall be received against him in any criminal prose
cution or proceeding. (C. L. 17, § 8060.)

Comparable provisions.
Cnl. Penal Code, § 232, Idaho Code.

$ 17-1400, Mont. Rev. Codes, § 10087 
( substantially identical).
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CHAPTER 15

EMBEZZLEMENT *

103-16-1.

103-16-6.

103-16-0.

Defined.
By Officer or Agent of 

Corporation.
By Currier.
By Banker, Trustee, etc.
By Bailee, Tenant, A ttor

ney in Fuct.
By Bank Officer or E m 

ployee —  Overdrawing 
Account.

103-16-7.

103-16-9.
103-16-10.
103-16-11.

By Clerk, Agent or Serv
ant.

D istinct A ct of Taking Un
necessary.

Of Evidence of Debt.
Claim of T itle , a Defense. 
Penalty —  Punishable us 

Larceny.

'  History o f act. This chapter wus Title X II I ,  Ch. V I. p. 02 7 ; 2 Comp. Luws 
1888, Title X III , Ch. VI. p. 024; K. S . 1898, Title 76. Ch. 44; Comp. law s 1907, 
Title 90, Ch. 44, p. 1327.

103-15-1. Defined.
Embezzlement is the fraudulent appropriation of property by a per

son to whom it has been intrusted. (( '. L. 17, §8306.)
History.

This section is identical with Comp. 
Ijiws 1870, §21211; 2 Comp. Laws 1888, 
§ 4056; H. S. 1898, § 4374; Comp. Laws 
1907, § 4374.

Comparable provisions.
Cal. Penal Code, § 503, Idaho Code, 

§ 17-3001 (identical).

Cross-references.
Embezzlement outside state, 103- 

1 -41; attorneys refusing to pay over 
money, 0 -0 -4 1 ; motor vehicles for hire, 
67 -9 ; power of cities respecting em
bezzlement, 15-8-47 ; jurisdiction when 
property taken to another county, 106— 
H-12; description of money, 106-21-23. 1

1. Elements.
In order to  convict one o f the crime 

of embezzlement proof must go beyond 
mere fact o f showing that accused ob
tained property of am in some
fiduciary capacity, and i. ,a .  he failed to 
account for it  on demand, and the nec
essary criminal intent must be shown nr 
it must be inferable from facts proven. 
State v, Horne, 62 U. 376, 220 P. 378.

While a withholding of a  check by a 
fiduciary may constitute conversion, it 
does not constitute crime of embezzle
ment in absence o f proof of felonious 
intent. S la te  v. Horne, 62 U. 376, 220 
P. 378.

While felonious intent in embezzle
ment prosecution may be inferred from 
circumstances surrounding receipt and 
withholding of properly, such intent 
cannot be inferred where defendant 
claimed withholding of property to be 
in good faith  and without felonious in

tent. State v. Horne, 62 U. 37(1, 22(1 
P. 378.

2. Examples of acta constituting crime.
Where defendant employed to solicit

advertising demanded and received 
money from custom ers in capacity of 
agent of his employer, for its use and 
benefit, ami money wus paid to him by 
customers in discharge of obligations 
owing by them to his employer under 
term s of contracts, he wus held guilty 
of embezzlement, although he was not 
authorized to collect money due under 
contracts. S tate  v. Gibson, 37 U. 330, 
1U8 P. 349.

Operator of package liquor ageney for 
stnte liquor commission held guilty of 
embezzlement o f funds as against de
fense that the m issing money was due 
for liquor sold on credit, and where de
fendant failed to request instruction as 
to verdict bb  to amount taken, defend
ant could not complain. Stute v. Du
bois. 98 U. 434, 98 P.2d 354.

3. Evidence.
The admissibility, competency and 

relevancy of evidence in embezzlement 
cases, and its weight and sufficiency are 
m atters of the general law of evidence, 
and have no place in this chapter. See. 
however. S tate  v. Judd, 74 U. 399, 279 
P. 953. and cases cited; State v. Olson. 
73 U. 683, 287 T. 181; S tate  v. Coyle, 
41 U. 320, 126 P . 305; S tate v. Horne, 
62 U. 376, 220 P . 37R.

4. Instructions.
Instructions in prosecutions of public 

officials for embezzlement are set out in 
S tate  v. Judd, 74 U. 308, 279 P. 963.
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I f  instructions im properly define 
term s, nml arc prejudicially erroneous, 
judgm ent of conviction will be reversed. 
S to le  v. Horne, 02 U. :170, 220 P. 078.

A. L. It. notes.
Appropriating money or proceeds of 

gmper mistakenly delivered in excess of

the amount due or intended, larceny or 
embezzlement by, 14 A. I., It. 8!I4; ilia- 
linclion between larceny and embezzle
ment, 13 A. I.. It. d ill; embezzlement by 
partner, 17 A. I.. R. 1)82; spouse, larceny 
or embezzlement by one spouse of 
other's property, 66 A. I,. R. 658.

1 0 3 -1 ^ 2 . By Officer or Agent of Corporation.
Every officer, director, trustee, clerk, servant or agent of any associa

tion, society or corporation, public or private, who fraudulently appro
priates to any use or purpose not in the due and lawful execution of his 
trust any property which he has in his possession or under his control 
by virtue of his trust, or secretes the same with a fraudulent intent to 
appropriate it to such use or purpose, is guilty of embezzlement.

Histury.
This section is practically idcnticul 

with R. S. 1898. § 4.175; Comp. Laws 
1907. | 4876.

Crium-rcferenccs.
No limitation upon prosecution for em

bezzlement of public money. 105-9-1.

1. Applicability of section.
This section applies to an officer or 

agent characterized by the statute, who 
fraudulently appropriates property of 
the association or corporation, public or 
private. To fix criminal liability, how
ever. a fiduciary relation must be shown. 
S ta te  v. Clayton, 80 U . 557. 5115, 15 P.2d 
1057; S tate  v. Heal, 80 U. 68C. 16 P.2d 
1008.

(C. L. 17, § 8307.)
This section does not apply to  a state 

officer since the slate is not a public cor
poration or a corporation of any kind; 
the act of a public officer appropriating 
money in their care to their own use is 
made a crime by 103-20-59. which s ta t
ute creutea another and distinct offense. 
S ta le  v. Siddowuy, 01 U. 189, 211 P.

A. I,. R. notes.
Individual criminal responsibility of 

officer or employee for larceny or em
bezzlement, through corporate act, of 
property of third person. 33 A. L. R. 
7K7; provision of Constitution or sta t
ute making directors or officers of cor
poration linble for money embezzled oi 
misappropriated, 4(1 A. L. R. 1104.

103-15-3. By Carrier.
Every carrier or other person having under his control personal 

property for the purpose of transportation for hire, who fraudulently 
appropriates it to any use or purpose inconsistent with the safe-keeping 
of such property and its transportation according to his trust, is guilty 
of embezzlement, whether he has broken the package in which such 
property is contained, or has otherwise separated the items thereof, or 
not. (C. L. 17, §8308.)
Comparable provisions.

O il. Penal Code, § 505. Idaho Code,
$17-3004  (identical).

103-15-4. By Banker, Trustee, etc.
Every trustee, banker, merchant, broker, attorney, agent, assignee in 

trust, executor, administrator or collector, or person otherwise in
trusted with or having in his control property for the use of any other 
person, who fraudulently appropriates it to any use or purpose not in 
the due and lawful execution of his trust, or secretes it with a fraudu
lent intent to appropriate it to such use or purpose, is guilty of em
bezzlement. (C. L. 17, § 8309.)
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Comparable provisions.
Cal. Penal Code, §600  (includes iden

tical provision; pertains also to con
tractors and to puyment of laborers and 
m aterialmen).

Idaho Code. § 17-3005 (substantially 
identical).

I. Pleadings and proof.
It is not necessury in illicit' or prove 

from whom the defendant, as the agent 
o f the hank, received the money which 
is the subject o f the embezzlement. It 
is sufficient to show th at out of the 
(Cross sum of money received by him us 
such he has embezzled a portion. A 
general shortage or deficiency in cash

account o f the bank would very ma
terially tend to establish such n case. 
S ta le  v. Olson. "6  U. 5K3, 504, 287 P. 
181.

A. I.. It. notes.
Misappropriation o f executor, admin

istrator, guardian, or trustee us embez
zlement, 75 A. I.. It. 200; receivers, as
signees in insolvency, or trustees in 
bankruptcy us within Hasses of persons 
described by stutute denouncing offense 
of embezzlement, 113 A. I.. It. 744; who 
ure within statutes relating to embez
zlement by trustees or other poisons 
acting in "fiduciary rapacity.” 41 A. L. 
R. 474.

103—15—5. By Bailee, Tenant, Attorney in Fact.
Every person intrusted with any property as bailee, tenant or lodger, 

or with any power of attorney for the sale or transfer thereof, who 
fraudulently converts the same, or the proceeds thereof, to his own use, 
or secretes it with a fraudulent intent to convert it to his own use. is 
guilty of embezzlement. (C. L. 17, § 8310.)

Comparable provisions.
Cal, Penal Code, § 507, Idaho Code, 

§ 17-3600 (substantially identical).

I. Indictment or information.
It is sufficient for th e indictment to 

charge this offense in the language ot 
this section. People v. Hill. 3 U. 334. 
366. 3 P. 75.

A. L. It. notes.
Misappropriation by officer or em

ployee o f depository or Imilce as sus
taining a criminul charge against him 
o f embezzlement of properly of deposi
tor or bailor, 45 A, I ,. R. 933.

103-15-6. By Bank Officer or Employee—Overdrawing Account.
Every officer, agent, teller or clerk of any savings bank who know

ingly overdraws his account with such bank, and thereby wrongfully 
obtains the monev, note or funds of such bank is guiltv of embezzle
ment. (C. L. 17. § 8311.)

103-15-7. By Clerk. Agent or Servant.
Every clerk, agent or servant of any person who fraudulently ap

propriates to his own use, or secretes with a fraudulent intent to appro
priate to his own use. any property of another which has come into his 
control or care bv virtue of his emnlovment as such clerk, agent or
servant, is guilty of embezzlement.

Comparable provisions.
Col. Penal Code, § 508, Idaho Code,

§ 17-3607 (identical). 1

1. "Property of another."
Unless the money embezzled is the 

"property of another,” the conviction 
cannot be sustained. Therefore where 
defendant, an attorney, entered into an 
arrangement with a firm of attorneys to 
attend to the milking of collections re

ft '. L. 17, § 8312.)

reived by the linn from collection agen
cies and others, and said defendant 
without any nppurent nuthority indorsed 
rhrrks made out to  order of firm’s 
clients und deposited them to his own 
account, he was not guilty under infor
mation charging him with appropriating 
firm’s money, bem use it hud no legal 
title in or cluim upon such money. State 
v. Harcomhe, 48 U. 89. 168 P. 1096.
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103-15-8. Distinct Act of Taking Unnecessary.
A distinct act of taking is not necessarv to constitute embezzlement.

(C. L. 17. § 8313.)
Comparable provision*!.

Cal. Penal Code. § 609, Idaho Code,
§ 17-3608 (identical).

103-15-9. o r  Evidence of Debt.
Any evidence of debt, negotiable by delivery only and actually exe

cuted, is the subject of embezzlement, whether it has been delivered or 
issued as a valid instrument or not. (C. L. 17, § 8314.)
Comparable provisions.

Cal. Penal Code, § 510, Idaho Code,
§ 17-1(600 (identical).

103-15-10. Claim of Title, a Defense.
Upon any indictment for embezzlement it is a sufficient defense that 

the property was appropriated openly and avowedly and under a claim 
of title made in good faith, even though such claim is untenable.

Hfoiory.
This section in substantially identical 

with R. S . 1K1I8, § 4383; Comp. Laws 
1007. 5 438:1.

Comparable provisions.
Cal. Penal Code, §611. Idaho Code.

5 17-31110 (include identical provision, 
word “preferred” bcinir used therein in 
lieu of "m ade”; and coupled with the 
following sentence: “But this provision 
does not excuse the unlawful retention 
of the property of another to offset or 
l*ay demands held against him”).

I. Instructions.
Under this section, where accused's 

:>pen appropriation under claim o f title

103-15-11. Penalty— Punishable as Larceny.
Every person guilty of embezzlement is punishable in the manner 

prescribed for feloniously stealing property of the value of that em
bezzled. and where the property embezzled is an evidence of debt or 
right of action the sum due upon it, or secured to be paid by it, shall be 
taken as its value. (('■ L. 17, §8316.)

was conflicting, he is entitled to an in
struction substantially in language of 
this statute. S tate  v. Coyle, 41 U. 320, 
12(1 I*. 306, applying Comp. Laws 11*07, 
5 4383.

A. L . I{. notes.
Offense of larceny, embezzlement, 

robbery or assault to commit robbery, 
as affected by defendant's intention to 
take or retuin money or property in 
pnyment of. or as security for, claim, 
nr to  collect debt, or to recoup gam 
bling losses, 116 A. L. R. 097.

History.
This section is practically identical 

with R. S . 1898, 5 4384; Comp. Laws 
1907, § 4384.

Comparable provisions.
Cal. Penal Code, §614. Idaho Code, 

§ 17-3t>13 (include identical provision).

Cross-references.
Larceny. 103-3(5-1: penalty for lar

ceny, 103-36-41. 10:5-36-7; count for em
bezzlement. 106-21-31.

1. Punishment.
Where defendant was employed to 

solicit advertising contracts, Bnd within 
short time he had collected from  d if
ferent persons the sum o f 8236 due 
publishing company upon contracts so
licited and procured by him. and unlaw
fully converted money to his own ubc. 
but it appeared that 848 was largest 
sum collected by him from  any one per
son a t  any one time, it  was held that 
taking of (235  was one embezzlement, 
and was grand larrcnv. State  v. Gibson, 
37 U . 330, 108 P. 319.
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CHAPTER 16

EXPLOSIVES

103-10-1. Unlawful Handling in
Cities and Towns.

103-10-2. To Be Marked Before
Transportation or Stor
age.

103-16-3. Powder Houses.
103-16-4. Containers to Be Marked.
103-10-6. Id.
103-16-6. Id. Penalty.
lltS-16-7 . Destruction of Structures

by— Attempts, a Felony.

103-16-8. Id. Penalty.
103-16-0. In fernal Machine — De

fined.
103-10-10. Id. Sh'pping— Pennlty. 
103-10-11. Id. Constructing or Pos

sessing— Penalty.
103-1C-12. Id. Shipping—Venue of 

Prosecution.

103-16-1. Unlawful Handling in Cities and Towns.
Every person who makes or keeps gunpowder, nitroglycerin or other 

highly explosive substance within any city or town, or who carries the 
same through the streets thereof, in any quantity or manner prohibited 
by law or by any ordinance of such city or town, is guilty of a misde
meanor. (C. L. 17, § 8190.)
Comparable provisions. mines. 65-2-H, 5 5 -4 -4 ; regulation by

Idaho Code, § 17-2714 (identical). counties. 13 -6 -36 ; regulation of Ore- 
works, 2DA-1.

Cross-references.
Explosives generally, 20A -2 ; power of 

cities respecting, 15 -8 -56 ; storage in

103-1&-2. To Be Marked Before Transportation or Storage.
Every person who knowingly leaves with or delivers to another, or to 

nny express or railway company or other common carrier, or to any 
warehouse or storehouse, any package containing nitroglycerin, dyna
mite, guncotton, gunpowder, or other highly explosive compound, or 
any benzine, gasoline, phosphorus, or other highly inflammable sub
stance, or any vitriol, sulphuric, nitric, carbolic, muriatic, or other 
dangerous acid, chemical or compound, to be handled, stored, shipped or 
transported, without plainly marking and indicating on such package 
the name and nature of the contents thereof, is guilty of a misdemeanor, 
and is punishable by a fine not exceeding $300, or by imprisonment in 
the county ja il not exceeding six months. (C. L. 17, § 8191.)
I. What constitutes violation. stove in cur, docs not thereby make

Fact thut agent of a  shipper, riding in shipper liuhlc as  for a violation of this 
cur to  look a fter  horses being carried, section. Shay v. Union Puc. II. Co., 47 
places some cartridges in oven of a U. 252, 153 P. 31.

103-16-3. Powder Houses.
Every person who builds, constructs or uses within 300 feet of nny 

residence or traveled county road any powder house, magazine or build
ing in which powder, dynamite or other explosive is kept in quantities 
exceeding 600 pounds is guilty of a misdemeanor; provided, that this 
section shall not apply to any such magazine maintained at any mine 
or stone quarry. (C. L. 17, §§ 8192, 8193.)
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103-16—1. Containers to Be Marked.
It shall be unlawful to sell or offer for sale, or take or solicit orders 

of sale, or purchase or use, or have on hand or in store for the purpose 
of sale or use, any giant, hercules, atlas, venture or any other high ex
plosive containing nitroglycerin, unless on each box or package and 
wrapper containing any such high explosive there shall be plainly 
stamped or printed the name and place of business of the person, part
nership or corporation by whom or by which the seme was manufac
tured, and the exact and true date of its manufacture, and the 
percentage of nitroglycerin or other high explosive contained therein.

(C. L. 17, §8194.)

103-16-5. Id.
It shall be unlawful for any person to have glycerin, and the name 

and date on such box or package containing giant, hercules, atlas, ven
ture or any other high explosive containing nitroglycerin, and the name 
and date on such box or package shall be the same as on the wrapper 
containing such explosive. It shall further be unlawful to use any box. 
package or wrapper formerly used by any other person in the packing 
of such high explosive. (0 . L. 17, §8195.)

103-16-6. Id. Penalty.
I f any person violates any of the provisions of sections 103-16-4 or 

103-16-5, such person is guilty of a felony, and shall be punished by a 
fine of not more than $5,000, or imprisonment in the state prison not to 
exceed two years, or by both such fine and imprisonment, in the discre
tion of the court. (C. L. 17, § 8196.)

103-16-7. Destruction of Structures hy— Attempts, a Felony.
Every person who places gunpowder, or any other explosive substance 

in, upon, under, against or near to any building, car, vessel or structure 
with intent to destroy, throw down or injure the whole or any part 
thereof, under such circumstances that if  the intent should be accom
plished, human life or safety would thereby be endangered, although no 
damage is actually clone, is guilty of a felony. (C. L. 17, § 8197.)

103-16-8. Id. Penalty.
Every person who unlawfully and maliciously, by explosion of gun

powder or other explosive substance, destroys, throws down or injures 
the whole or any part of any building, car, vessel or other structure is 
guilty of a felony and shall be punished as follows:

(1 ) If the life or safety of a human being is endangered, by imprison
ment in the state prison for not more than twenty years.

(2 ) In every other case, by imprisonment in the state prison for not
more than ten years. (C. L. 17, | 8197.)

10&-16-9. Infernal Machine— Defined.
An infernal machine is any box. package, contrivance or apparatus 

containing or arranged with an explosive or acid or poisonous or inflam
mable substance, chemical or compound, or knife, loaded pistol or gun,
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or other dangerous or harmful weapon or thing, constructed, contrived 
or arranged so as to explode, ignite or throw forth its contents, or to 
strike with any of its parts, unexpectedly when moved, handled or 
opened, or after the lapse of time, or under conditions or in a manner 
calculated to endanger health, life, limb or property. (C. L. 17, § 8480.)

103-16-10. Id. Shipping— Penally.
Every person who delivers or causes to be delivered to any express or 

railway company or other common carrier, or to nny person, any in
fernal machine, knowing it to be such, without informing such common 
carrier or person of the nature thereof, or sends the same through the 
mail, or throws or places the same on or about the premises or property 
of another, or in any place where another may be injured thereby in 
his person or property, is guilty of a felony, and shall be punished by 
imprisonment in the state prison for a term not exceeding twenty-five 
years. (C. L. 17, § 8481.)

103-16-11. Id. Constructing or Possessing—Penalty.
Every person who knowingly constructs or contrives any infernal 

machine, or with intent to injure another in his person or property has 
any infernal machine in his possession, is guilty of a felony, and shall be 
punished by imprisonment in the state prison for a term not exceed
ing five years. (C. L. 17, § 8482.)

103-16-12. Id. Shipping—Venue of Prosecution.
Any person knowingly delivering any such infernal machine to any 

railway, express or stage company, or to any person or company what
ever, for transmission to any person in another county may be prose
cuted in the county in which he delivers the same or in the county to 
which the same is transmitted. (C. L. 17, § 8483.)
Crnmt-reference.H.

Conviction or nciiuitUil in another 
county a bar. 105-8-9.

CHAPTER 17

EXTORTION AND COERCION *

103-17-1. Extortion— Defined. 103-17-7. Id. By Threatening to
103-17-2. Id. " F c u r ” Defined. Publish Libel.
103-17-3. Id. Pcnulty. 103-17-8. Id. B .- Unsuccessful V er
103-17-4. Id, Under Color of Official bal Threat.

Right. 103-17-0. Coercion —  Exacting
103-17-5. Id. Obtaining Signature 

by.
Money— Inducing to Join 
Organization.

103 17-6. Id. By Sending Threaten
ing Letter.

103-17-10. Id. One Following Prac
tice Deemed a Vagrant,

* History of act. This chapter was R. S. 1808, T itle  76, Ch. 46, p. 926; Comp. 
Lnws 1907, Title 90, Ch. 46, p. 1328,

Our statute on extortion is in much the same language ns th at o f C alifornia. CnI. 
penal Code (1941) §§ 618-627; and sec S late v. Prince, 76 U . 206, 209, 284 P . 108.
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103-17-1. Ex tortion—Defined.
Extortion is the obtaining of property from another with his consent, 

induced by a wrongful use of force or fear, or under color of official
right.

llintory.
This section is identical with R. S. 

1898. § 4*)H6; Comp. la w s  1907, $4386. 
It is much like section 618 o f Cal. Penal 
Code (1941) but is not wholly identical 
therewith. See under "Comparable pro
visions," infra.

Comparable provisions.
Cal. Penal Code, § 51H (identical, ex

cept th at a clause is inserted, so as to 
read in part as follows: “ • • • with 
his consent, or the obtaining o f an offi
cial act of n public officer, induced

(C. L. 17, § 8320.)

Idaho Code, § 17-9801 (identical). 
Mont. Rev. Codes, §11:0)9 (substan

tially identical).

1. Elements.
The use o f force or feur is an es

sential clem ent of the crime, and in this 
respect extortion - is analogous to rub
bery. I f  some other cause were the pri
mary and controlling one in inducing the 
consent, then there would he no extor
tion. State v. Prince. 76 U. 205, 284 P. 
108.

103-17-2. Id. “ Fear”  Defined.
Fear such as will constitute extortion may be induced by a threat, 

either:
(1) To do an unlawful injury to the person or property of the indi

vidual threatened, or to any relative of his or member of his family; or,
(2) To accuse him or any relative of his or member of his family of 

any crime; or,
(3) To expose or impute to him or them any deformity or disgrace;

(4) To expose any secret affecting him or them. (C. L. 17, § 8321.)

History.
This section is identical with Comp, 

law s 1871*. §2131 ; R. S. 1808, § 4386; 
Comp. Laws 1907, § 4386.

Comparable provisions.
Cnl. Penal Code, § 519 (substantially 

identicul).
Idaho Code. § 17-3802, Mont. Rev. 

('odes, § 11390 (identical). 1

1. Fear.
If  fear was the controlling factor in 

inducing the victim to consent to and to 
pay the money to defendant the crime is 
complete, even though there was also

another and different motive, that of 
entrapping defendant a t suggestion of 
prosecuting attorney. I f  fear remained 
as the controlling factor, it  was unneces
sary for it to  be the sole motive. S tate  
v. Prince. 75 U. 205, 284 P. 108.

Fear may he shown by conduct, such 
as loss of sleep a t  night and the like. 
S la te  v. Prince. 75 LT. 205, 284 P. 10H.

A. L. R. notes.
Extortion predicated upon statem ents 

or intim ations regarding criminal lia
bility, in connection with attem pt to col
lect or settle s claim which defendant 
believed to be valid, 135 A. L. R, 728.

103-17-3. Id. Penalty.
Every person who extorts any money or other property from another, 

under circumstances not amounting to robbery, by means of force or any 
threat, such as is mentioned in the next preceding section, is punishable 
by imprisonment in the state prison for a term not exceeding three 
years. (C. L. 17, § 8322.)

History. Comparable provisions.
This section is identicul with Comp. Cal. Pena) Code, §620 (im prisonment 

I jiw s  1876. §21 3 2 ; R. S. 1898, § 4367; for not less than one nor more than tun 
Comp. I jiw s  1907, § 4387. years).
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liluho Code, § 17-3803 (substantially 
identical, except as follows: “ * * *
not exceeding five years, or by fine not 
exceeding $8000, or by both”).

Mont. Rev. Codes, 811391 (substan
tially identical, except “* *  • not
exceeding five years”).

Cross-reference*.
Robbery, 10-3-49.

1. Arraignment and plea.
Where original information does not 

stale public offense and is amended so

as to  state public offense for first tim e, 
as amending information in larceny 
prosecution so as to allege ownership of 
property alleged to have been stolen, it 
is equivalent of a  new information re
quiring arraignment o f defendant and 
his plea thereto; and where defendant 
was not given time to plesd to such in
form ation as required by 106-23-15, 
court committed reversible error. S tate 
V, Jensen, 83 U. 452, 30 P.2d 203.

103-17-4. Id. Under Color of Official Right.
Every person who commits any extortion under color of official right, 

in cases for which a different punishment is not prescribed in this 
code, is guilty of a misdemeanor. (C. L . 17, §8323.)
Comparable provisions. Crosa-references.

Cal, Penal Code. §521 , Idaho Code. Bribery, 10:1-20 1 to  103-20-35; pen- 
§ 17-3804 (identical). ulty for receiving illegal fees, 28 -7  13

to 28-7-15.

103-17-5. Id. Obtaining Signature by.
Every person who by any extortionate means obtains from another 

his signature to uny paper or instrument, whereby, if such signature 
were freely given, any property would be transferred or any debt, de
mand, charge or right of action created, is punishable in the same man
ner as if the actual delivery of such debt, demand, charge or right of 
action were obtained. (C. L. 17, § 8324.)
Comparable provisions.

Cal. Penal Code, § 522, Idaho Code,
§ 17-3805, Mont. Rev. Codes, §11392 
(identical).

103-17-6. Id. By Sending Threatening Letter.
Every person who, with intent to extort any money or other property 

from another, sends or delivers to any person any letter or other writ
ing, whether subscribed or not, expressing or implying, or adapted to 
imply, any threat such as is specified in section 103-17-2, is punishable 
in the same manner as if  such money or property were actually ob
tained by means of such threat. (C. L. 17, §8325.)
History.

This section is practically identical 
with Comp. Laws 1876. § 2135; R. S. 
1898, §43 9 0 ; Comp. Laws 1907, § 4390.

Comparable provisions.
Cal. Penol Code, §623 , Idaho Code, 

§ 17-3800 (substantially identical).

Cross-references.
Sending threatening letter, 103-60-3 ; 

.’ (Tense o f  sending letter deemed com
plete, when, 103-1-27.

1. Evidence.
Evidence thut defendant verbally de

manded money from complaining wit
ness and th at defendant’s wife wrote 
threatening letter to him was insufficient 
to  sustain eonviction of huslmnd. State 
v. Anderson, 03 U. 642, 227 P. 810.

Evidence th at married woman wrote 
le tter  to  complaining witness thut hus
band had le ft her and demanding wit
ness to make settlem ent for certain 
tragedy or she would cause trouble and 
scandal, held insufficient to sustain con
viction. State v. Anderson, 63 U. 642, 
227 P. 810.
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103-17-7. Id. By Threatening to Publish Libel.
Every person who threatens another to publish a libel concerning him. 

or concerning any parent, husband, wife or child of such person, or 
member of his fam ily; and every person who offers to prevent the 
publication of any libel upon another person, with intent to extort any 
money or other vuluable consideration from any person, is guilty of u 
misdemeanor. (C. L . 17, §8081.)

Comparable provisions.
Idaho Code, § 17-1509 (substantially 

identical).

103-17-8. Id. By Unsuccessful Verbal Threat.
Every person who unsuccessfully attempts, by means of any verbal 

threat such as is specified in section 103-17-2, to extort money or other 
property from another is guilty of a misdemeanor. (C. L. 17, § 8326.)

History.
This section is identical with Comp. 

Ijiw s  1876. § 2 CIO; R. S. 1898, §4:191; 
Comp. Law s 1907, § 4891.

Comparable provisions.
Idnho Code, § 17-8807 (substantially 

identical). 1

1. Operation and effect.
There is no conflict between this sec

tion and 108-1-29 and 108-1-80 , except

in this section the penalty provided is 
different from th at provided in 108-1-30. 
The effect of this section is to make 
clear th a t a mere verbal threat is suffi
cient to meet the requirement th at an 
act, coupled with intent, amounts to an 
attem pt. Accordingly, except fo r  the 
penalty, those several sections may be 
rcud together. S tate  v. Prince, 75 U. 
205, 284 P. 108.

103-17-9. Coercion— Exacting Money—Inducing to Join Organization.
It is unlawful for any person to exact, by threat or coercion, any 

money, tribute or support whatsoever from any person; or to induce 
him, by threats or coercion, to join any organization. Any person vio
lating any of tbe provisions of this section is guilty of a misdemeanor.

Cross-references.
Workers muy organize, 49-2 -1.

103-17-10. Id. One Following Practice Deemed a Vagrant.
Any person who commonly practices or follows the occupation of ex

acting money, tribute or support from any person by means of threats 
or coercion, for any purpose whatsoever, shall be deemed a vagrant and 
punished accordingly. (C. L. 17, § 8330.)

CroHs-rcferenrrK.
V a g r a n c y ,  1 9 8 - 5 8 .
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CHAPTER 18

FALSE PERSONATION AND CHEATS ♦

101-18-1.

101-18-2.

101-18-4!.
101-1H-7.

101-18-8.

101-18-0.

Personnting a Public Offi
cer— Assuming Insignia
of Office.

M urrying Under Folse 
Personation,

Other AeU of False Per
sonation— Penalty,

Acquiring Property Under 
False  Personation.

Fraudulent Conveyances.
Id. Penalty.
Jil. To Prejudice of Ju d g

ment Creditor.
Obtaining Money by False 

Pretense.
Obtaining Credit by False 

Representation.

101-18-10.

101-18-11.

101-18-12.

1 (K)—l n—14, 
101-18-16.

101-18-lli.
101-18-17.

Husband and W ife— Hus
band Conveying as Un
married Man.

Issuing Check Aguinst 
Insufficient Funds.

Salting Mine.
( ‘hanging Ore Sam ples und 

Assay Reports.
Id.
Unlawful W earing and 

Using Insignia.
Confidence Came, n Felony.
Id. Indictment or In fo r

mation.

* History of a rt. This chapter was Comp. Ijiws 1871!, Title XIN . Ch. V III, p. O il; 
R. S . 1808. Title 75, p. D27; Comp. Laws 1007, Title 00, Ch. 4(5, p. 1129.

103-18-1. Personating a Public Officer— Assuming Insignia of Office.
Every person who falsely personates a public officer, civilian or mili

tary, or a policeman, or other peace officer of any character whatsoever, 
or who falsely personates a private individual having special authority 
by law to perform an act affecting the rights or interests of another, 
or who, without authority, shall assume any uniform or badge by which 
such an officer or person is lawfully distinguished, or who in any such 
assumed character does any act purporting to be official; and every 
person who falsely assumes or pretends to be a justice of the peace, 
sheriff, deputy sheriff, coroner or notary public and takes upon himself 
to act as such;— is punishable by imprisonment in the county jail not 
less than sixty days and not to exceed one year, or by fine not less than 
$250 and not to exceed $1,000, or by both such imprisonment and fine.

(L. 21, p. 35)1. § 1.)

103-18-2. Marrying Under False Personation.
Every person who falsei> personates another, and in such assumed 

character marries, or pretends to marry, or to sustain the marriage 
relation toward another, with or without the connivance of such other, 
is guilty of a felony. ((’. L. 17, § 8340.)
Comparable proviaiona.

Cut. Penal Code, § 528, Idaho Code.
§ 17-1808, Mont. Rev. Codea, §1140(5 
(substantially identical),

103-18-3. Other Acts of False Personation— Penalty.
Every person who falsely personates another, and in such assumed 

character either:
(1 ) Becomes bail or surety for any party in arty proceeding whatever 

before any court or officer authorized to take bail or surety; or,
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(2 ) Verifies, publishes, acknowledges or proves in the name of 
another person any written instrument, with intent that the same may 
be recorded, delivered and used as true; or,

(3 ) Does any other act whereby, if it were done by the person falsely 
personated, he might, in any event, become liable to any suit or prose
cution, or to pay any sum of money, or to incur any charge, forfeiture or 
penalty, or whereby any benefit might accrue to the party personating, 
or to any other person;— is punishable by imprisonment in the county 
jail not exceeding one year or by fine not exceeding $1,000, or by both.

(C. L. 17, | 8341.)
Cumparable provisions.

Cnl. Penal Code, § 529, Idaho Code, 
§ 17-3810 (identical, except aa to con
cluding language: <•* • • pot exceed
ing two years, or by a fine not exceed
ing 85000"; in the opening paragraph of 
the California provision is inserted the 
clause, “in either his private or official 
eupucily").

Mont. Rev. Codes, § 11407 (substan
tially identical, except as to following 
concluding language: “4. Confesses a 
judgment, is punishable by imprison
ment in the state prison not exceeding 
five years, or by a fine not exceeding 
five thousand dollars, or both ").

103-18—1. Acquiring Properly Under False Personation.
Every person who falsely personates another, and in such assumed 

character receives any money or property, knowing that it is intended 
to be delivered to the individual so personated, with intent to convert 
the same to his own use or to that of another person, ur to deprive the 
true owner thereof, is punishable in the same manner and to the same 
extent as for larceny of the money or property so received.

(C. L. 17, § 8342.)
Comparable provisions. Idaho Code, £ 17-3811, Mont. Rev.

Cnl. Penal Code, § 530 (identical, ex- Codex, § 11409 (identical), 
cept that there is inserted a clause as 
follows: “in either l.is private or official Cross-references, 
capacity’’). larceny , 103-30.

103-18-5. Fraudulent Conveyances.
Every person who is a party to any fraudulent conveyance of any 

lands, tenements or hereditaments, goods or chattels, or any right or 
interest issuing out of the same, or to any bond, suit, judgment or 
execution, contract or conveyance, had, made or contrived, with intent 
to deceive and defraud others, or to defeat, hinder or delay creditors or 
others of their ju st debts, damages or demands, is guilty of a misde
meanor. (C. L. 17, §8343.)
Comparable provisions. by mortgagor, 13 -0 -14 ; conveyance to

Cal. Penul Code, §631 , Idaho Code, hinder or defraud, 3 3 -1 -7 , 33-1-8 , 81- 
§ 17-3901 (include identical provision). 2-9. 81-2-10 .

Cross-references.
Fraudulent conveyances, 33 -1 ; wrong

ful disposition of mortgaged property

103-18-6. Id. Penalty.
Every debtor who fraudulently removes his property or effects out 

of this state, or fraudulently sells, conveys, assigns or conceals his 
property with intent to defraud, hinder or delay his creditors of their
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rights, claims or demands, is punishable by imprisonment in the county 
jail not exceeding one year or by fine not exceeding $1,000, or by both.

(C. L. 17, §8006.)
Cross-references.

Sales of personally without delivery,
81 -2-9 , 81 -2 -1 0 ; arrest o f absconding 
ilelilor, 104 -IB.

103-18-7. Id. To Prejudice of Judgment Creditor.
Every person against whom any action is pending, or aguinst whom a 

judgment has been rendered, for the recovery of any personal property, 
who fraudulently conceals, sells or disposes of such property, with in* 
tent to hinder, delay or defraud the person bringing such action or re
covering such judgment, or with such intent removes such property 
beyond the limits of the county in which it may be at the time of the 
commencement of such action or the rendering of such judgment, is 
punishable as provided in the next preceding section.

(C. L. 17, § 8007.)
103-18-8. Obtaining Money by False Pretense.

Every person who knowingly nnd designedly, by false or fraudulent 
representations or pretenses, obtains from any other person any chose 
in action, money, goods, wares, chattels, effects or other valuable thing, 
with intent to cheat or defraud any person of the same, if the value of 
the property so obtained does not exceed $50, is punishable as in cases of
petit larceny, and when the propert 
than $50, the person so offending 
larceny.
History.

This section is practically identical 
with R. S. 1898, §4897 ; Comp. Laws 
11)07, § 4:11)7. I t  was Comp. Laws 1H7.1, 
§2142 . anil is practically a copy of the 
California stutute upon the same subject. 
See Cal. fcn u l Co<lc (11)41) § 5:12. ami 
S ta le  v. Seymour. 49 U. 286, 288, 10 i 
P. 780.

Comparable provisions,
Cnl. Penal Code, §484  (pertain!), inter 

alia, to offense of knowingly and d e
signedly. by any fulse or fraudulent rep
resentation or pretense, defrauding an
other person of money, labor or real or 
personal property, the offender being 
••guilty of th e f t " ) ;  § 5:12 (prescribing 
punishment to “same extent as for la r
ceny o f the money or property so ob
tained" wlu-re offender knowingly ami 
designedly, by fa lse or fraudulent repre
sentation or pretense, defrauds any 
other person of money, lnbor or prop
erty, whether real or personal).

Mont. Rev. Codes. § 11410 (sim ilar in 
purport; pertains, inter alia, to offense 
of defrauding nnothcr o f money or 
property).

y 80 obtained is of the value of more 
is punishable as in cases of grand 

(C. L. 17, § 8344.)
C ross-references.

Obtaining food, etc., under false pre
tenses. 1 0 :;-2 !)-l; penalty for Isreeny, 
]():i-:it>-li, 7; fa lse pretenses —
proof. 105-:i2-17.

1. (leneral construction of section.
This section must he construed lili-

crally in favor of uccuscd persons, und 
nothing not within its words can he held 
within its meaning. S ta te  v. Casperson, 
71 l i .  ii«, 2<12 P. 294.

2. Clements uf offense.
Under th is  section the following ele

ments und proof uf them must concur, 
viz.: (1 ) There must have been fulse or 
fraudulent representations or pretenses; 
(2 ) the representations must huve been 
made knowingly sml designedly; <:’.) 
there must have been u ronciin'ing in
tent to cheat or defraud the person In 
whom the false or fraudulent repre
sentations or pretenses were made; (4) 
something o f value must have been ob
tained because of the false or fraudu
lent representations or pretenses, nnd 
(6 ) the party to whom the fa lse or 
fraudulent representations or pretenses
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were made m ust have parted with some
thing of value in reliance upon the fa lse 
or fraudulent representations or pre
tenses, believing them to be true. S tn te 
v. Timmerman, 88 U. 481, 487, 55 P.2d 
1320, 50 P.2d 1.154.

The element of thiB crime is th at the 
representation was false and untrue, and 
th at defendant knew it. S la te  v. Jenson, 
74 U. 527, 532, 280 P. 1040.

In order to constitute offense within 
th is section there must lie intent to cheul 
or defraud, an actual fruud must lie com
mitted. there must lie fraudulent rep
resentation or false pretense for pur
pose of perpetruting fraud in obtaining 
property of unolher. and fraudulent 
representation or false pretense must be 
cause which induced owner to part with 
h»s property. S late  v. Howd. 56 U. 627, 
IKK I*. f.2H: State  v. Morris, 86 U. 210, 
'18 P.2d 1007 (Christensen, J . ,  dis
senting). The essential elements of this 
crime us stuted in S tate  v. Howd, supra, 
are re-uffirmed in State  v. Fisher. 71) U. 
115. 110. 8 P.2d 580.

An essential element of this crim e is 
the commission of actual fraud. The 
pretense must be false in fuct. I f  the 
victim gets what was pretended and 
what be bargained for. there is no 
fraud or prejudice. This rule has been 
applied to sule and assignment of condi
tional contract of sale of automobile to 
finance companv. S ta le  v. Cusperson, 
71 II. 08, 202 P. 294.

One of the essential elements o f the 
crime of obtaining money or properly by 
false pretenses is th at the victim did not 
get what was pretended and what he 
bargained for. One who gets what he 
bargains for cannot he said to be de
frauded. Accordingly, a failure to re
reive whnt was bargained for being an 
essential element of the crime defined 
by this section, such fact must be a l
leged. otherwise the information is de
murrable. State v. Fisher. 79 U. 115, 
120. K P.2d 58!).

One who telegraphs for money under 
false name from outside the sta te  is 
guilty under this section when money for 
transmission to him is deposited with 
telegraph company within the state  of 
Utah, notwithstanding he rorcivcd money 
at telegraph office outside state, since 
telegraph company ncted ns his ngent in 
accepting monev. Stnte v. D»vot, 00 U 
319. 242 1*. 396, 43 A. L. R. 632.

In prosecution for obtaining ca ttle  h; 
false pretenses by making payment for 
cattle with checks which were subse- 
nuentlv dishonored for insufficient funds, 
representation by defendant thnt he 
would pay was purely prnmisaory in 
character, and therefore could not he 
held as fraudulent representation or

fa lse pretenac in legal meaning of a c 
ceptance of terms. State  v. Howd. 66 U. 
527, 188 P. 028.

3. Indictment ur information.
Inform ation, to charge th is crim e,

must show a causal connection between 
the payment of the money or the p a r t
ing with th e title or possession oi the 
property, and the fa lse representations 
charged. In other words, the purpose 
of paying the money or transferring the 
property by injured party and th at it 
was done because of the false repre
sentations, must be alleged. S ta te  v, 
F ’sher. 79 U. 115. 118, 8 P.2d 689.

It is sufficient i f  it appears from in
dictment or information to whom prop
erty  belonged; ownership need not be a l
leged directly and distinctly. S ta te  v. 
Timmerman. 88 U . 481. 488. 55 P.2d 
1320, 50 P.2d 1354, quoting information 
in full.

Under th is section, an information 
thut docs not ullcgo the value of n 3251) 
promissory note is insufficient, and this 
is not cured by verdict finding accused 
guilty »» charged >ii the information. 
S tate  v. Seymour. 49 U. 286, 163 P. 789.

Under this section un information a l
leging thnt stock subscriptions were 
obtained by falsely representing the cor
poration’s condition, etc., is sufficient, a l
though stock was delivered and its value 
m ight have been as represented. State  
v. Seymour. 49 U . 285, 1(53 P. 789.

Even before the enactm ent of Laws 
1935. Ch. 118, it was held thut an infor
mation charging that defendant obtained 
corporate stock certificates by falsely 
rcnrcRcnting to corporation that he had 
authority to  transfer stock, was suffi
cient. S tate  v. Jenson, 74 U. 527, 280 
P. 1048.

An information for violution o f this 
section is sufficient which charges that 
defendant had obtained certificates of 
corporate slock o f value o f more than 
350 by falsely representing to corpo
ration thnt he had authority to transfer 
stock on company’s books. S late v. Jen 
son. 74 U. 527. 280 P. 1048.

Information and hill o f particulars 
charging person with fa lsely  obtaining 
credit by means of oral m isrepresenta
tions did not charge a crim e under this 
section or under 103-18-9 . S tate  v. Hill, 
100 U. 456. 116 P.2d 392.

For short form s, see 105 -21-47,

4. Evidence.
In prosecution for obtaining cattle by 

false pretenses by m aking payment for 
surh ca ttle  with checks which were sub
sequently dishonored for insufficient 
funds, conviction would be reversed 
where it appeared thnt conviction was
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hnd by reason of uncorroborated verbal 
testimony of complaining witness. Statu 
v. Howd, 65 U. 627. 188 I*. 628.

Where evidence with reference to sale 
of security in automobile transaction 
did not show that victim had sustained 
a pecuniary or property loss by reason 
of transaction, conviction for obtaining 
money under false pretenses was not 
supported by evidence. S tate  v. Morris, 
85 U. 210. 118 P.2 cl 1097.

In prosecution fo r  obtaining cattle by 
false pretenses by making payment for 
Hitch cattle with checks which were sub
sequently dishonored for insufficient 
funds, evidence held insufficient to bus 
tain conviction. S tn lc  v. Howd, 66 l'. 
527. 188 P. 628.

Decisions from other juriadictionH.
—  Montana.

The Montann statute, section 11410, 
defining ufTenac of obtaining money or 
property )>y fa lse pretenses dues not by 
its terms limit its operation to persons 
of ordinary caution and prudence; the 
character of fulse or fraudulent repre
sentations or pretenses made u 'Tim e by 
the statute is a misrepresentation of an 
existing or past fact by one who knows 
it is not true; it is unnecessary for the

information to allege the very words of 
the pretense or whether the pretense 
was spoken or w ritten. Stute v. Foot, 
100 Mont. :i:i, 48 P.2d 111:!.

A. I,. K. notea.
Conversation by telephone us fulse pre

tense, 8 A. L. R. G66.
Criminal offense of obtaining money un

der false pretenses, or attempting 
to do so, predicated upon receipt nr 
claim of benefits under insurance 
policy, 135 A. L. R. 1157.

False statem ent as to m atter of record 
as false pretense within criminul 
statute, 50 A. L. R. 1217.

Illegal or fraudulent intent of prosecut
ing witness or person defrauded ns 
defense in prosecution bnsed on false 
representations, 128 A. I.. R. 1520. 

Obtaining money for goods not in
tended to be delivered as false pre
tenses. 17 A. L. R. 199.

Offense of obtaining property by false 
pretenses predicated upon transac
tion involving conditional sale, 134 
A. t.. R. 874.

Presentation of und ultempt to estab
lish fraudulent rluim iiguinsl gov
ernmental agency. 21 A. I„ H. 1X0.

103-18-9. Obtaining Credit by False Representation.
(1) Any person who knowingly makes or causes to be mude, either 

directly or indirectly, or through any agency whatsoever, any false 
statement in writing respecting the financial condition or ability to pay 
of himself or any other person, firm or corporation in whom he is 
interested, or for whom he is acting, and thereby fraudulently procures 
in any form whatsoever either the delivery of personal property, the 
payment in cash, the making of a loan or credit, the extension of a 
credit, the discount of an account receivable or the making, accept
ance, discount or indorsement of u bill of exchange or of a promissory 
note, either for the benefit of himself or such person, firm or corpora
tion ; or,

(2) Who, knowing that a false statement in writing has been made 
respecting the financial condition or ability to pay of himself or any 
other person, firm or corporation in which he is interested, or for whom 
he is acting, procures upon the faith thereof, either for the benefit of 
himself or such person, firm or corporation either or any of the things 
of benefit mentioned in the first subdivision in this section; or,

(3) Who, knowing that a statement in writing hus been made re
specting the financial condition or ability to pay of himself or such per
son, firm or corporation in which he is interested, or for whom he is act
ing, falsely represents on a later day, either orally or in writing, that 
such statement theretofore made, if then again made on said day, would 
be true, and procures upon the faith thereof, either for the benefit of 
himself or such person, firm or corporation either or uny of the things 
of benefit mentioned in the first subdivision of this section ;— is guilty of
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u misdemeanor, and shall be punished by a fine of not more than $1,000 
or by imprisonment in the county jail for not more than six months, 
or by both. (C. L. 17, § 8346.)

History.
Thin Bcction was Comp. Laws 1907, 

§ 4397x.

Comparable provisions.
Cal. Penal Code, § 632a (sim ilar),

1. Scope and operation of section.
If  subject matter of th is section was 

formerly encompassed by 103-18-8, then 
by the enactment of this Bcction the ear
lier statute was modified; if it was not,

then this section covers a field not there
tofore the subject o f crim inal legisla
tion, and its terms bind that field. State 
v. Hill, 100 U. 450, 110 P.2d 392.

2. False  representations.
O ral representation unuccoinpanieil 

by any independent false rcprcscnlstion 
of an existing fact ov any false token 
is not ground for criminal action. SluU 
v. Hill, 100 U. 450, 110 P.2d 392.

103—18— 10. Husband and Wife— Husband Conveying as Unmarried 
Man.

Every married man who falsely represents himself as unmarried and 
under such representation willfully conveys or mortgages real estate, 
situate in this state, without the assent or concurrence of his wife, when 
such consent or concurrence is necessary to relinquish her inchoate 
statutory interest therein, is guilty of felony. • (C. L. 17, § 8346.)

Comparable provisions.
Cnl, Penal Code, § 534 (sim ilar; ap

plicable to "every married person").

CroHH-refvrencea.
W ife's consent to m ortgage exempt 

ehattels, 1 3 -0 -3 ; homesteads, Title 38; 
w ife's statutory interest in husband's 
realty. 101-1-1, 101-4-3. 1

1. Transfers by married men.
In action by wife for divorce and to 

set aside alleged fraudulent conveyance

of jointly owned real property from hus
band to bis father, held husband had 
right to sell his in terest in property 
which wus not homestead property, sub
je c t only to his w ife's onc-tbird interest 
in case she continued to be his wife and 
survived him, where wife thereafter ob
tained divorce, as againRl eontention that 
husband violated this section. Adamson 
v. Adamson, 55 l". 544, 188 P. (135,

103-18-11. Issuing Check Against Insufficient Funds.
Any person who for himself or as the agent or representative of 

another or as an officer of a corporation, willfully, with intent to de
fraud, makes or draws or utters or delivers any check, or draft or 
order upon any bank or depositary, or person, or firm, or corpora
tion, for the payment of money, knowing at the time of such making, 
drawing, uttering or delivering that the maker or drawer or the cor
poration has not sufficient funds in, or credit with said bank or deposi
tary, or person, or firm, or corporation, for the payment of such checks, 
draft or order, in full upon its presentation, although no express repre
sentation is made with reference thereto, is punishable by imprisonment 
in the county jail for not more than one year, or in the state prison 
for not more than 14 years.

The making, drawing, uttering or delivering of such check, draft 
or order as aforesaid shall be prima facie evidence of intent to defraud,

Where such check, draft or order is protested, on the ground of in
sufficiency of funds or credit, the notice of protest thereof shall be 
admissible as proof of presentation, nonpayment and protest and shall
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be presumptive evidence of knowledge of insufficiency of funds or credit 
with such bank or depositary, or person, or firm, or corporation.

The word "credit” as used herein shall be construed to mean an 
arrangement or understanding with the bank or depositary, or per
son, or firm or corporation, for the payment of such check, draft or 
order. (L. 31, p. 50, § 8347.)
Hialory.

As amended by L. 41, 2ml Spec. Sess., 
ch. 29, cff. Aug. 12, which contained a 
saving clause relative to partial invalid
ity thereof. Amendment made many m a
terial changes in text and inserted next 
to last paragraph.

1. RITecI o f ORrcement between drawer 
• nd payee.

Conviction under this section set nsiile 
where it appeared th at receiver o f the 
check understood the check wus to he 
held for a tim e before it wus to he 
enshed, that the druwer hud sufficient 
eredit, and the elements o f frond hy 
drawer and reliance by puyec were lack
ing. S tate  v. Trogstad, 98 U . 605, 100 
T.2(l 504.

1. Evidence.
Evidence that defendant signed cheek 

hy fictitious name and used it in pay

ment for goods and for cash supported 
conviction under 10.1-24-7 making the 
pussing of a fictitious check a felony, 
us against contention that all th a t was 
proved was a violation of this section. 
S ta te  v. Tinnin, 04 U. 587, 212 P. 642, 
41 A. L. R. 40.

2. Malicious prosecution.
Corporation not liable for malicious 

prosecution instituted hy local agent un
der th is section without express author
ity. Swentinan v. Linton, 00 U . 208, 
211 P. 209.

A. L. U. notes.
Construction, application and effort of 

crim inal statute directed specifically 
against use of worthless, false, or bogus 
check or draft. 95 A. L. Tl. 48(1; worth- 
less check or draft, false pretense or 
confidence game through means of, 25 
A. I.. R. 241.

103-18-12. Sailing Mine.
Every person who, with intent to cheat, wrong or defraud, places in 

or upon any mine or mining claim any ores or specimens of ores not 
extracted therefrom, or exhibits any ore or certificate of assay of ore 
not extracted therefrom, for the purpose of selling any mine or mining 
claim or interest therein, or who obtains any money or property by any 
such false pretense or artifice, is guilty of a felony. (O. L. 17, § 8348.)
Comparable provisions. Cross-references.

Mont. Rev. Codes, §11419 (suhstun- Wrongful taking of ores, 55-1-12. 
tially identical).

103-1&-13. Changing Ore Samples and Assay Reports.
Every person who interferes with or in any manner changes samples 

of ores or bullion produced for sampling, or changes or alters samples 
or packages of ores or bullion which have been purchased for assaying, 
or who changes or alters any certificate of sampling or assaying, with 
intent to cheat, wrong or defraud, is guilty of a misdemeanor.

(C. L. 17. § 8349.)
Comparable provialona.

Mont. Rev, Codes, § 11420 (felony).

103-16-14. Id.
All assayers, samplers and dealers in ores are required to keep rec

ords containing the amount of ore received by them, the assay value 
thereof, the amount paid therefor or advanced thereon, the mine or 
prospect from which said ore was extracted or the person from whom
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procured, a general description of the person from whom purchased, 
together with his name and address and the date of the transaction. 
Every person who, with intent to cheat, wrong or defraud, knowingly 
makes or publishes a false sample of ore or bullion, or who makes or 
publishes or causes to be published a false assay of ore or bullion, or 
violates any provision of this section, is guilty of a misdemeanor.

(C. L. 17, § 8350.)

103-18-15. Unlawful Wearing and Using Insignia.
It is unlawful for any person to wear or use the Congressional Medal 

of Honor or Distinguished Service Cross or the Distinguished Serv
ice Medal, or any military medal awarded by the United States, or any 
modal presented by the state of Utah to the Utah volunteers or In
dian war veterans, or any officially authorized substitute therefor, or 
the badge, insignia, rosette, button or emblem of the Grand Army of 
the Republic, or of the Military Order of the Loyal Legion of the United 
States, or of the Spanish War veterans, or of the Society of Cincinnati, 
or of the Sons of Veterans, or of the Women’s Relief Corps, or of the 
Union Veterans' Legion, or of the Military and Naval Order of the 
Spanish-American War, or of the Military Order of Foreign Wars of 
the United States, or of the Military Order of the World War, or of the 
American Legion, or of the American Legion Auxiliary, or of the Serv
ice Star Legion, or of the Veterans of Foreign Wars, or of any organiza
tion of veterans of the World War, or the charm, badge, button, emblem 
or insignia of the Free and Accepted Masons, or of any branch thereof, 
or of the Benevolent and Protective Order of Elks of the United States 
of America, or of the Order of Knights of Pythias, or of the Independ
ent Order of Odd Fellows, or of any society, order or organization of 
ten years’ standing in this state, unless entitled to wear or use the 
same; or to use the name of such society, order or organization, the 
titles of its officers, or its insignia, ritual or ceremonies, unless thereunto 
authorized by such society, order or organization. Any person violating 
any of the provisions of this section is guilty of a misdemeanor.

(L. 25, p. 39, §8506.)
OoHX-rcferenres,

Furjrinir nnd cuunterfcilinir, 10:1-24-1.

103-18-16. Confidence Game, a Felony.
Every person who obtains or attempts to obtain from any other per

son any money or property by any means, instrument or device com
monly called a confidence game shall be imprisoned in the state prison 
not more than ten years. (C. L. 17. § 8356.)
r<>muHrnl>li' provisions.

Muni, Itc.v. Codes, § 11411 (sim ilar).

103-18-17. Id. Indictment or Information.
In every indictment, information or complaint under the next pre

ceding section it shall be deemed and held a sufficient description of the 
offense to charge that the accused did, on, etc., unlawfully and feloni
ously obtain or attempt to obtain (as the case may be) from ....................
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.........................................................................................................(here insert the
name of the person or persons defrauded or attempted to be defrauded) 
his money (or property, in case it is not money) by means and by use 
of such confidence game. (C. L. 17, §8867.)

CHAPTER 19

FALSE IMPRISONMENT *

103-19-1 . DeAned.
103-19-2 . Penalty.

'H is to ry  of act. The provisions of this chapter are identical with R. S. 1898, 
T itle  76, Ch. 21, p. 887; Comp. U w s  1007, Title 90, Ch. 21.

Scope o f annotation. The general principles governing civil actions for false 
im prisonment have no place in thiB chapter. See, however, Johnson v. Leigh, 74 
U. 266, 279 P . 601; Richardson v. Capwell, 03 U. 610, 176 P. 206; Salisbury v. 
Poulson, 61 U . 662, 172 P. 316.

Related or included offenses. “The crime of fa lse  imprisonment is included 
within the crim e of kidnapping. The form er is an indictable misdemeanor, the 
latter a  felony." S tate  v. Olsen, 76 U. 181, 184. 289 P. 92.

103-19-1. Defined.
False imprisonment is the unlawful violation of the personal liberty 

of another. (C. L. 17, § 8062.)
Comparable provisions.

Cal. Penal Code, § 23C, Idaho Code, 
§ 17-1215 (identical).

Mont. Rev. Codes, § 10088 (includes 
idcnticul definition). 1

1. What constitutes.
False imprisonment is unlawful a r

rest and detention of person o f another.

with or without w arrant or other proc
ess, or unlawful restra in t upon man’s 
person, or control over freedom of his 
movements, by force or threats. Smith 
v. Clark. 37 U. 110, 100 P. 663, 20 L. R. 
A. (N. S .)  963, Ann. Cos. 1912 U 1300,

103-19-2. Penalty.
False imprisonment is punishable by a fine not exceeding |3,000 or by- 

imprisonment in the county jail not more than one year, or by both.
(C. L. 17, §8063.)

Comparable provisions.
Idaho Code, § 17-1210 (substantially 

identical, except os to “ • • * fine not 
exceeding $6000 • *  •”).

CHAPTER 20 

FENCES

103-20-1. Perm itting Barbed W ire to 103-20-2. Sh afts  and Wells to Be 
Become a Menace, Fenced.

103-20-1. Permitting Barbed Wire to Become a Menace.
I t  is unlawful for any person to leave any unbaled barbed wire loose 

upon any lane, street, road, highway, range or public place, or, in using
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barbed wire for fencing purposes, to permit the same to become loose 
or unfastened and allow it  to so remain as to endanger the public. Any 
person violating any of the provisions of this section is guilty of a mis
demeanor, and shall be lined in a sum not exceeding $100.

(C. L. 17 ,18507.)
History.

This section was I jiw s  1007, p. 37.

103-20-2. Shafts and Wells to Be Fenced.
Any person who has sunk or shall sink a shaft or well on the public 

domain for any purpose shall inclose such shaft or well with a substan
tial curb or fence, which shall be at least four and a half feet high. Any 
person violating the provisions of this section is guilty of a misde
meanor. (C. L. 17, § 3939.)

History. Cross-refcrcncm.
This section was K. S. Ifl'JS. T itle 42, Miscellaneous offenses respecting 

§ 1538; Comp. I jiw s  li)()7, § 1638. mines, 66 -4 ; natural gas wells, Title 6‘J.

CHAPTER 21

FIREARMS *

Possession with Intent to 
Assault.

Selling or Giving Away Toy 
Pistol.

Firing  from Vehicle or Ncur 
Highway.

103-21-1. Selling or (living to Child 103-21-6. 
Under Fourteen.

103-21-2. Child in Possession of, 103-21-0.
Doomed Delinquent.

103-21-3. Threatening l>y— Use in a 103-21-7. 
Q uarrel.

103-21-4. Carrying Concealed Weap-

* History of art. This chapter was Comp. Ijiw s  1907, §§ 4487x12 and 4487x13.

103-21-1. Selling or Giving to Child Under Fourteen.
Any person who sells, gives away, or disposes of, or offers to sell, give 

away, or dispose of, any pistol, gun, target gun or other firearm to any 
person under the age of fourteen years is guilty of a misdemeanor.

(C. L. 17. § 8494.)

103-21-2. Child in Possession of, Deemed Delinquent.
Any person under the age of fourteen years who carries or has in his 

possession any pistol, gun, target gun or other firearm, unless he is 
accompanied bv a parent or guardian, shall be deemed a delinquent 
child. ' (C. L. 17. § 8495.)

103—21—3. Threatening hy— Use in a Quarrel.
Every person who, not in necessary self-defense, in the presence of 

two or more persons, draws or exhibits any deadly weapon in an angry 
and threatening manner, or who, in any manner, unlawfully uses the 
same in anv fight or quarrel, is guilty of a misdemeanor.

(C. L. 17, §8229.)
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Comparable provisions. Croas-rcferencea.
Cal. Penal Code, §417 (sim ilar). Assault with deadly wcupon, 10IJ—7-G.

103-21-4. Carrying Concealed Weapons.
I t  shall be unlawful for any person, except a peace officer, without the 

written consent of a peace officer, to carry any slingshot, brass knuckles, 
revolver, dagger, stiletto or other deadly weapon concealed upon his 
person. Any person violating any provision of this section is guilty of a 
misdemeanor. (C. L. 17, §8230.)
Crons-referencea.

Cities n ny  prohibit carrying concealed 
weapons, 15-8-48.

A. L . R. notes.
Manner o f  carrying or place of con

cealment as affecting offense of carry

ing concealed weapon, 88 A. L. R . 807; 
offense of currying weapon on person as 
affected by place where defendant was 
a t  the time, 73 A. L . R, 839; scope and 
effect o f exception in statute forbidding 
carrying of weapons, as to person on 
his own prem ises, 31 A. L. R. 1128.

103-21-5, Possession with Intent to Assault.
Every person having upon his person any deadly weapon, with intent 

to assault another, is guilty of a misdemeanor. (C. L.,17, § 8265.)
Cross-references. to  murder, unless the elements of the

Assault and battery, 103-7. crim e are  included in the information.
S ta te  v. Juknnovich, 45 U. 372, 376, 140

1. Included offenses. P. 289.
This offense would not be ineluded in 

un information for assuult with intent

103-21-6. Selling or Giving Away Toy Pistol.
Any person selling or giving away a toy pistol is guilty of u misde

meanor. (C. L. 17, § 8198.)

103-21-7. Firing from Vehicle or Near Highway.
It  shall be unlawful for any person to discharge any kind of a firearm 

from an automobile or other vehicle, or to discharge a firearm within 
50 feet of any public highway. Any person violating any of the provi
sions of this section is guilty of a misdemeanor and shall be fined in a 
sum not less than $25. (L. 23, p. 47, § 42.)

CHAPTER 22

FIRES

103-22-1. Exposing Trees, G ras* or 103-22 3. Obstructing Fiiomcn in Dis- 
Crops to Danger by. charge of Duties.

103-22-2. Firing  Trees, Grass or 
Crops on Another's Land.

103-22-1. Exposing Trees, Grass or Crops to Danger by.
Any person who negligently or willfully exposes any growing trees, 

shrubs, brush, grass, undergrowth or cultivated crops on any lands, 
public or private, not his own property, to danger of destruction by fire 
is guilty of a misdemeanor. (L. 27, p. 77, § 6 .)
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103-22-2. Firing Trees, Grass or Crops on Another's Land.
Any person who negligently or willfully sets on fire, or causes or pro

cures to be set on fire, any growing trees, shrubs, brush, grass, under
growth or cultivated crops on any land, public or private, not his own 
property, is guilty of a misdemeanor. (L. 27, p. 77, § 6 .)

103-22-3. Obstructing Firemen in Discharge of Duties.
Every person who at the burning of a building disobeys the lawful 

orders of any public officer or fireman, or offers any resistance to or in
terference with the lawful efforts of any fireman or company of firemen 
to extinguish the same, or engages in any disorderly conduct calculated 
to prevent the same from being extinguished, or who forbids, prevents 
or dissuades others from assisting to extinguish the same, is guilty of a 
misdemeanor. (C. L. 17, § 8470.)

CHAPTER 23

FORCIBLE ENTRY OR DETAINER *

10:t—2?l—1. A Misdemeanor. 
lOrt-23-2. Retaking Possession A fter 

Removal Under Process.

* History of act. This chapter is identical with R. S. 1898. Title 75. §$4313 
to 4:114; Comp. Ijiw s  1907, T itle  90, §§ 4314 to 4315.

103-23-1. A Misdemeanor.
Every person using, or procuring, encouraging or assisting another to 

use. any force or violence in entering upon or detaining any lands or 
other possessions of another, except in the cases and in the manner al
lowed by law, is guilty of a misdemeanor. (C. L. 17, § 8231.)

Comparable provisions. Cross-references.
Cnl. Penal Code. §418, Idaho Code. Civil provisions respecting forcible 

§17-3011. Mont. Rev. Codes, § 11300 entry ami detainer, 104-00.
(identical).

103-23-2. Retaking Possession After Removal Under Process.
Every person who has been removed from any lands by process of 

law, or who has removed from any lands pursuant to the lawful adjudi
cation or direction of any court, tribunal or officer, and who afterwards 
unlawfully returns to settle, reside upon or take possession of such 
lands, is guilty of a misdemeanor. (C. L. 17, § 8232.)

Comparable provisions. Cross-references.
Cnl. Pennl Code, §419, Idaho Code, Person as guilty o f contempt, 104- 

§ 17 3012 (identical). 45-2.
Mont. Rev. Codes, § 11301 (substan

tially identical).
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CHAPTER 24

FORGING AND COUNTERFEITING *

103-24-1 . “ F o rgery " Defined.
103-24-2 . False Entries in Record

Books.
103 -24 -3 . O f Seals—O f Sta le or Pub

lic Officers.
103-24-4 . Penalty for Forgery.
103-24-6 . O f Telegraph and Tele

phone Messages.
103-24-6 . O f Negotiable Instruments.
103-24-7 . Id.
103-24-8 . Counterfeiting— Defined.
103-24-9. Id. Penalty.
103-24-10. Id. Possession of Coins or

Precious Metals.

103-24-11. Id. Possession of Dies, 
Plates or Apparatus.

103-24-12. Issuing Paper or Tokens 
for Use as Money, u 
Misdemeanor.

L. 1935. rh. I l l ;  eff. May I f .
103-24-13. Spurious Coins— Using for 

Fraudulent Operation of 
Vending Machines or 
Other Receptacles— Pen
alty.

103-24-14. Id. M anufacture, Sate, or 
Giving Away— Penalty.

* History of act. This was Comp. Laws 1876, Title X III, Ch. IV , p. 621; 2 Comp. 
Laws 1888, Title X III , Ch. IV ; R. S . 1898, Title 75, Ch. 42, p. 919; Comp. Lows 
1907, Title 90, Ch. 42.

103-24-1. “Forgery" Defined.
Every person who, with intent to defraud another, falsely makes, al

ters, forges or counterfeits any charter, letters patent, deed, lease, 
indenture, will, testament, codicil, annuity, bond, covenant, bank bill 
or note, money order, check, draft, bill of exchange, contract, promis
sory note, due bill for the payment of money or property, receipt for 
money or property, passage ticket, power of attorney; or any certificate 
of any share, right or interest in the stock of any corporation or associa
tion ; or any auditor's warrant for the payment of money at the 
treasury; or any state, county, city or town order of w arrant; or request 
for the payment of money, or the delivery of goods or chattels of any 
kind, or for the delivery of any instrument of writing or acquittance, 
release or receipt for money or goods; or any acquittance, release or 
discharge for any debt, account, suit, action, demand or other thing of 
value, real or personal; or any transfer or assurance of money, cer
tificates of shares of stock, goods, chattels or other property whatever; 
or any letter of attorney or other power to receive money, or to receive 
or transfer certificates of shares of stock or annuities; or to let, lease, 
dispose of, alien or convey any goods, chattels, lands or tenements, or 
other estate, real or personal; or any acceptance or indorsement of any 
bill o f exchange, promissory note, draft, order or assignment of any 
bond, promissory note for money or other property; or any letter of 
service, clearance card or union labor card; or time check, or other evi
dence of indebtedness; or any card of any lodge of any benevolent, 
charitable or fraternal order, or any post of the Grand Army of the 
Republic or commandery of the Loyal Legion; or counterfeits or forges 
the seal or handwriting of another, or any official certificate; or utters, 
publishes or passes, or attempts to pass, as true or genuine any of the 
above-named false, altered, forged or counterfeited matters, as above 
specified and described, knowing the same to be false, altered, forged or 
counterfeited, with intent to prejudice, damage or defraud any person;
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or who, with intent to defraud, alters, corrupts or falsifies any record of 
any will, codicil, conveyance or other instrument, the record of which is 
by law evidence; or any record of any judgment of a court, or the return 
of any officer to any process of any court;— is guilty of forgery.

(C. L. 17, §8270.)
History.

Thin section in practically identical 
with Comp. Lawn 1870, §2093 ; R. S. 
1898, §4343 ; Comp. Leva 1907, § 4343; 
2 Comp. I jiw s  1888, § 4028.

Comparable provisions.
Cal. Penal Code, § 470, Idaho Code, 

§ 17-3701. Mont. Rev. Codes, §11365 
(sim ilar).

CrusH.references.
Falsifying evidence, 10:1-26-36 et seq.; 

wrongful use of insignia, 103-18-16 ; 
joinder o f  counts. 106-21-31 ; expert 
testimony. 106-32-13; allegation where 
instrument withheld or destroyed, 105- 
21-30 ; proof o f incorporation of bank 
or company. 106-32-13.

1. Haw perpetrated.
2. — in general.

Under this section crime of forgery 
may consist o f the making of the forged 
instrument or o f the passing of an in
strument known to be false, or of both 
making And passing such instrument. 
S la te  v. Gorham, 93 U. 274, 72 P.2d 
050.

To convict one of uttering and passing 
forged d raft it is not essentia) th at he 
should hnve personally affixed forged 
mime to d raft. S tate v. Gorham, 93 U. 
274. 72 P.2d 666.

In determining whether indorsement 
of u draft constitutes a forgery. B is 
hop's Criminal Law is persuasive au
thority. Heavy v. Commercial Nat. 
Hunk. 27 U. 222, 75 P. 727, 101 Am. 
St. Rep. 966.

3. — uttering.
Offering a forged check to a clerk in 

u store with knowledge of its falsity  and 
with intent to defraud constitutes u tter
ing. State v. Green, 89 U. 437, 454, 67 
P.2.1 760.

1. — passing forged instrument.
Even though proof fails to show th at 

defendant personally forged instrument, 
it niuy he sufficient to show passing of 
instrument known by him to he false 
nr forged, und this would constitute 
crime of forgery. S tate  v. Gorham, 93 
U. 274. 72 P.2d 066. 5

5. - falsity  of signature.
To establish fulsity o f signoture it 

must be made to uppear not only th at 
person whose mime was signed to in

strument did not sign it, but also that 
his name was signed without authority. 
S tate  v. Jones, 81 U. 603, 20 P.2d 614. 
I t  is not forgery for one person to write 
another's name with authority. Slate 
v. Jones, 81 U. 603, 20 P.2d 614.

It makes no difference, as fa r  as con
viction of forgery is concerned, whether 
name on questioned document is th at of 
reol or fictitious person. State  v. Gor
ham. 93 U. 274, 72 P.2d 666.

Where person whose name appeared 
on check testified th at he did not sign 
check, hut did not testify  th at he aid 
not authorize another to  sign his name, 
conviction of defendant of forgery in 
th at he passed forged check was re
versed. State  v. Jones, 81 U. 603, 20 
P.2d 614.

6. Indictment or information.
7. — in general.

This topic will be found in another 
title. See Title 105.

8. — duplicity.
Information in forgery prosecution 

charging the making and passing o f a 
forged check wax not duplicitous and 
subject to motion to strike on such 
ground, since, where several acts are 
enumerated alternatively in a statute, 
the doing of each one being prohibited 
under penalty, they may be charged con
junctively as one offense, when not re
pugnant to  each other, and especially 
when each of the acts charged ix com
mitted with respect to the same instru
ment. S tate  v. Jones, 81 U. 603, 20 P.2d
014.

9. — issues, proof and variance.
Where check showed indorsement, and

information did not Bet out such indorse
ment, there was no m aterial variance. 
S ta te  v. Jones, 81 U. 503, 20 P.2d 614.

Where information contains one count 
for forgery and another for uttering, a t
tem pt to utter may be shown, for “it 
is im material th at the attem pt to utter 
was unsuccessful; it is the fac* of utter, 
ing or attempting to utter th at has evi- 
(lentiary value.” State  v. Green. 89 U. 
437, 463, 57 P.2d 760.

10. Defenaes.
Of course insanity, if sufficiently es

tablished, would constitute u defense, 
S ta te  v. Brown, 36 U. 40, 102 P. 641. 
24 L. K. A. (N. S .)  646.

Fart th at forged cheek whs postdated 
cannot help defendant, where he at-



1 0 3 -2 4 -2 Title 103— Penal Code [872]

tempted to  pass it. S tate  v. Green, 89 
U . 437, 453, 67 P.2d 760.

11. Evidence.
12. — in general.

O f course the general rulcB of evidence 
obtain in prosecutions for this offense. 
Therefore consult standard works on the 
subject.

13. — experts.
In forgery prosecution, testimony of 

hundwriting expert with surrounding cir
cumstances, held sufficient corroboration 
of testimony of accomplice to w arrant 
submission of case to  jury. S tate  v. 
Leek, 66 U. 631, 39 P.2d 1091.

14. — proof o f other crimes.
In forgery prosecution in which de

fendant denied indorsing check, admis
sion in evidence o f other checks, a l
legedly to prove intent, indorsements 
upon which accomplice testified were 
made a t some time indorsement involved 
in prosecution was made, held, prejudi
cial error as tending to prove other and 
distinct offenses, S ta te  v. I-ock, 86 U. 
631, 39 P.2d 1091.

15. — weight and sufficiency.
Before defendant could be convicted 

of passing forged check, state must 
prove beyond reasonable doubt that 
check was forged. S ta te  v. Jones, 81 U. 
603, 20 P.2d 614.

In forgery prosecution, evidence was 
sufficient to w arrant defendant’s convic
tion, S tate  v. Lonos, 63 U. 161, 223 
P . 1066. Evidence held sufficient to  w ar
rant verdict o f guilty o f  crime o f forgery 
by uttering and passing draft, known 
to be false and forged, as genuine, with 
intent to  defraud. S ta te  v. Gorham. 93 
U . 274. 72 P.2d 666. (Larson. J . ,  dis
senting.)

In prosecution for forgery of draft, 
evidence held insufficient to sustain con
viction. S tate  v. Gorham, 67 U. 66, 48 
P.2d 447.

forged d raft, evidence was sufflciu.it to 
support finding th at no one of the name 
which was affixed to d raft consented to 
its being affixed thereto. State v. Gor
ham, 93 U. 274, 72 P.2d 666.

16. Verdict.
Verdict o f guilty of uttering forged 

instrument was not against law  ex
pressed in instruction on crim e o f forg
ing instrum ent th at defendant should 
not be convicted unless jury should find 
that defendant w rote the instrument and 
was not authorized to do so by person 
whose name was appended thereto. 
State v. Gorham, 93 U. 274, 72 P.2d 666.

Finding of guilty of crim e o f uttering 
forged instrument is not a  finding of 
guilty of forging an instrument, and 
docs not require a finding of guilty of 
the la tter  crim e to support it . S ta le 
v. Gorham, 93 U. 274, 72 P.2d 666,

17. Negotiable instruments.
It is iotended that where n fictitious 

bill, note, check, or other instrument for 
the puyment of money is involved, the 
prosecution should be under 10:1-24-7. 
und not under th is section, notwithstand
ing th at crim e would still lie culled 
"forgery .” State  v. Gorham, 93 U. 274, 
72 P.2d 660.

A. L. R. notes.
Alteration of instrument to conform to 

intention o f parties as forgery, 93 
A. L. R. 864.

Altering receipt, canceled check, or 
other voucher as forgery, 26 A. I., 
R. 1068.

Filling in term s other than authorized 
in paper executed with hlnnks, as 
forgery, 67 A. L. R . 1169.

Genuine m aking of instrument for pur
pose o f  defrauding as constituting 
forgery , 61 A. L. R . 668.

Procuring signature by fraud as for
gery, 56 A. L. R. 682.

Several individuals, forgery of names of 
to the same instrument as more 
than one offense, 33 A. L. R . 562.In prosecution for forgery by passing

103-24-2. False Entries in Record Books.
Every person who, with intent to defraud another, makes, forges or 

alters any entry in any book of record, or any instrument purporting to 
be any record or return specified in the preceding section, is guilty of 
forgery. (C. L. 17, §8271.)
Comparable provisions.

Cal. Penal Code, §471, Idaho Code. 
§ 17-3702. Mont. Rev. Codes, §11356 
(identical).

('roRK-references.
Falsifyin g public accounts, 103-26-59; 

m utilating or destroying public record*,
10.V20-11, 103-26-70, 103-26-71.

103-24-3. Of Seals—Of State or Public Officers.
Every person who, with intent to defraud another, forges or counter

feits the seal of this state, the seal of any public officer authorized by
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law, the seal of any court of record, or the seal of any corporation, or 
any other public seal authorized or recognized by the laws of this state 
or of any state, government or country, or who falsely makes, forges or 
counterfeits any impression purporting to be an impression of any 
such seal, or who has in his possession any such counterfeited seal or 
impression thereof, knowing it to be counterfeited, and willfully con
ceals the same, is guilty of forgery. (C. L. 17, §8272.)
Comparable provision)*.

Cal. Penal Code, § 472. Idaho Code,
§ 17—370:*. Mont. Rev. Codes, §11357 
(substantially identical).

103-24-4. Penalty for Forgery.
Forgery is punishable by imprisonment in the state prison for a term 

not less than one nor more than twenty years. (C. L. 17, § 8273.)
Comparable provisions.

Idaho Code. § 17-3704, Mont. Rev.
Coded, §11358 ( “ * *  • fo r  not less 
than one nor more than fourteen yoara” ).

103-24-5. Of Telegraph and Telephone Messages.
Every person who knowingly and willfully sends by telegraph or tele

phone to any person a false or forged message purporting to be from 
such telegraph or telephone office, or from any other person, or who 
willfully delivers or causes to be delivered to any person any such mes
sage falsely purporting to have been received by telegraph or telephone, 
or who furnishes, or conspires to furnish, or causes to be furnished, to 
any Agent, operator or employee to be sent or delivered by telegraph or 
telephone any such message, knowing the same to be fnlse or forged, 
with the intent to deceive, injure or defraud another, is punishable by 
imprisonment in the state prison not exceeding five years or in the 
county jail not exceeding one year, or by fine not exceeding ?1,000, or by 
both such fine and imprisonment. (C. L. 17, §8274.)
Comparable proviHiona.

Cul. Penal Code, §474, Mont. Rev. 
Coded. § 11359 (substantially identical, 
except us to being worded in part, 
“ * * • fine not exceeding five thousand 
dollars * * * ” ),

Cross-references.
Sending checks, etc., by telegraph or 

telephone, Title 92 ; sending summons, 
w rite, etc., 104-43-9 ; altering or disclos
ing contents o f telegraphic or telephonic 
message, 103-40-(> c t sen-

103-21-6. Of Negotiable Instruments.
Every person who has in his possession, or receives from another per

son, any forged promissory note or bank bill for the payment of money 
or property, with the intention to pass the same, or permit, CAUse or 
procure the same to be uttered or passed, with the intention to defraud 
uny person, knowing the same to be forged or counterfeited, or has or 
keeps in his possession any blank or unfinished note or bank bill made 
in the form or similitude of any promissory note or bill for payment of 
money or property, made to be issued by any bank, with intention to fill 
up or complete such blank and unfinished note or bill, or to permit or 
cause or procure the same to be filled up or completed in order to utter 
or pass the same, or to permit or cause or procure the same to be uttered
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or passed, or to defraud any person, is punishable by imprisonment in 
the state prison for not less than one nor more than ten years.

(C. L. 17, §8275.)
Comparable provisions. inf? worded in part: "• * * for not leas

Cal. Penal Code, § 475, Idaho Code, than one nor more than fourteen 
§ 17-3705, Mont. Rev. Codea, § 11360 years” ).
(substantially identical except as to be-

103-24-7. Id.
Kvcry person who makes, passes, utters or publishes, with iutentiun 

to defraud any other person, or who, with like intention, attempts 
to pass, utter or publish, or who has in his possession, with like intent to 
utter, pass or publish, any fictitious bill, note or check, purporting 
to be the bill, note, check or other instrument in writing for the payment 
of money or property of some bank, corporation, partnership or indi
vidual when in fact there is no such bank, corporation, partnership or 
individual in existence, knowing the bill, note, check or instrument in 
writing to be fictitious, is punishable by imprisonment in the state 
prison for not less than one nor more than ten years.

(C. L. 17, § 8276.)
History.

This section ia practically identical 
with It. S. 181)8, § 4349; Comp. Laws 
1907, § 4349.

Comparable provisions.
Col. Penal Code, § 470, Mont. Rev. 

Codes, § 11301 (sim ilar).

1. Prosecution.
It is intended that where a fictitious 

bill, note, check, or other instrument for 
the payment of money is involved, the 
prosecution should he under this section 
and not under 103-24-1, notwithstanding 
that crim e would still be called “for
gery ." S tate  v. Gorham, 9.3 U. 274, 72 
P.2d 650. 2

2. Passing bad cheeks.
Evidence th at defendant signed check 

by fictitious name and used it in pay

m ent for goods and for cash supported 
conviction under this section, as  against 
contention that all th at was proved was 
a violation o f 103-18-11 making issu
ance of check against insufficient funds 
u misdemeanor. S tate v. Tinnin, 04 U. 
587, 2.32 P. 543, 43 A. L. R. 46.

,1. Evidence.
Evidence held sufficient to  warrant 

verdict o f guilty of crime of forgery by 
uttering and passing d raft, known to he 
fa lse and forged, as genuine, with in
tent to defraud. State  v. Gorham, 93 
U. 274, 72 P.2d 666. (Larson, J . ,  dis
senting.)

In prosecution for forgery by passing 
forged draft, evidence was sufficient to 
support finding that no one of the name 
which was affixed to draft consented to 
its being affixed thereto. S ta te  v. Gor
ham, 93 U. 274, 72 P.2d 666.

103-24-8. Counterfeiting— Defined.
Every person who counterfeits any of the species of gold or silver coin 

current, or any kind or species of gold dust, gold or silver bullion, or 
bars, lumps, pieces or nuggets, or who sells, passes or gives in payment 
such counterfeited coin, dust, bullion, bars, lumps, pieces or nuggets, 
or permits, causes or procures the same to be sold, uttered or passed, 
with intention to defraud any person, knowing the same to be counter
feited, is guilty of counterfeiting. (C. L. 17, § 8277.)

Comparable provisions. Cross-references.
Cal. Penal Code, §477 , Idaho Code, Counterfeiting fish and game licenses, 

§ 17-3707, Mont. Rev. Codes, § 11362 30 -0 -71 ; tobacco and oleomargarine
(substantially identical). stamps, 93-1-9 .
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103-24-9. Id. Penalty.
Counterfeiting is punishable by imprisonment in the state prison for 

not less than one nor more than ten years. (C. L. 17, § 8278.)

103-24-10. Id. Possession of Coins or Precious Metals.
Every person who has in his possession, or receives from any other 

person, any counterfeit gold or silver coin of the species current, or any 
counterfeit gold dust, gold or silver bullion or bars, lumps, pieces or nug
gets, with the intent to sell, utter, put off or pass the same, or permits, 
causes or procures the same to be sold, uttered or passed, with intent to 
defraud any person, knowing the same to be counterfeit, is punishable 
by imprisonment in the state prison for a term not less than one nor 
more than ten years. (C. L. 17, § 8279.)

Comparable provision)). (substantially identical, except as  being
Cal. Penal Code, § 479, Idaho Code, worded in part: " *  * * not less than 

§ 17-3709, Mont. Rev. Codes, § 11304 one nor more than fourteen years").

103-24-11. Id. Possession of Dies, Plates or Apparatus.
Every person who makes, or knowingly has in his possession, any die, 

plate or any apparatus, paper, metal, machine or other thing whatever, 
made use of in counterfeiting coin current or in counterfeiting gold 
dust, gold or silver bars, bullion, lumps, pieces or nuggets, or in counter
feiting bank notes or bills, is punishable by imprisonment in the state 
prison for a term not less than one nor more than ten years; and all 
such dies, plates, apparatus, paper, metal or machines intended for the 
purpose aforesaid must be destroyed. (C. L. 17, § 8280.)

Comparable provi»ionn. worded in part: “ * * ® not leas than
Col. Penal Code, § 480. Iduhn Code, one nor more than fourteen years

§ 17-3710, Mont. Rev. Codes. §11305 ................).
(substantially identical, except as being

103-24-12. Issuing Paper or Tokens for Use as Money, a Misdemeanor.
Any person who issues or circulates any note, check, memorandum, 

token or other obligation for use as money in lieu of lawful money or 
other lawful medium of exchange is guilty of a misdemeanor, and shall 
be punished for each offense by fine not exceeding $1,000, to be paid into 
the state treasury, or by imprisonment in the county jail not exceeding 
six months, or by both such fine and imprisonment.

(C. L. 17, § 8281.)
Croas-rcferenccH.

Indictment and information, 105-21-20; 
proof of corporate capacity , 106-32-13.

L. 1935, ch. I l l ;  eff. May 11.
AN ACT to provide penalties for using, manufacturing, selling or giv

ing away tokens, slugs, or spurious coins for the fraudulent operation 
of vending machines, coin-box telephones or other receptacles, de
signed to receive lawful coins of the United States of America, in the 
sale, use or enjoyment of property or service.
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Be it enacted by the LegMature of the State of Utah:

103-21-13. Spurious Coins—Using for Fraudulent Operation of Vend
ing Machines or Other Recep'ades— Penalty.

Any person, who, willfully or knowingly, by menus of any token, slug, 
false or counterfeited coin, or by any other means, method, trick or 
device whatsoever not lawfully authorized by the owner, lessee, or li
censee of any vending machine, coin-box telephone or other receptacle 
designed to receive or be operated by lawful coin of the United States 
of America in furtherance of or connection with the sale, use or enjoy
ment of property or service, knowingly shall operate or cause to be 
operated, or shall attempt to operate or attempt to cause to be operated, 
any vending machine, coin-box telephone or other receptacle designated 
to receive or be operated by lawful coin of the United States of America, 
or whoever shall take, obtain, accept or receive, from or by means of 
any such machine, coin-box telephone or other receptacle, any article of 
value or service or the use or enjoyment of any telephone, telegraph 
or other facility or service, without depositing in, delivering to and pay
ment into such machine, coin-box telephone or receptacle the amount of 
lawful coin of the United States of America required therefor by the 
owner, lessee or licensee of such machine, coin-box telephone or other 
receptacle, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine not exceeding $200, or by imprison
ment in the county ja il for a term not exceeding sixty days, or by both 
such fine and imprisonment. (Sec. 1.)

103-24-14. Id. Manufacture, Sale, nr (living Away—Penalty.
Any person who, with intent to cheat or defraud the owner, lessee, 

licensee or other person entitled to the contents of any vending ma
chine, coin-box telephone or other receptacle designed to receive or be 
operated by lawful coin of the United States of America in further
ance of or connection with the sale, use or enjoyment of property or 
service or the use or enjoyment of any telephone, telegraph or other 
facilities or service, or whoever, knowingly or having cause to believe 
that the same is intended for fraudulent or unlawful use on the part of 
the purchaser, donee or user thereof, shall manufacture for sale, sell or 
give away any token, slug, false or counterfeited coin or any device or 
substance whatsoever intended or calculated to be placed, deposited 
or used in any such vending machine, coin-box telephone or other re
ceptacle, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine not exceeding $500, or by imprisonment in 
the county ja il for a term not exceeding six months, or by both such 
fine and imprisonment. (Sec. 2.)
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CHAPTER 25

GAMING

103-25-1.

103-26-2.

103-25-3.

103-25-1.

103-25-5. 

103-25 G.

103-25-7. 
103-26-H. 
103-26-0. 
103-25 10.

103.25 11.

A Felony— Seizure and 
Destruction of Para
phernalia.

Owner or Proprietor of 
Prem ises Guilty of Mis
demeanor.

W inning by Fraud Punish
able as for Larceny.

Witnesses —  Disobeying 
Subpoena, a Misde
meanor.

Id. Denied Claim o f Privi
lege.

Ollicers Neglecting to 
Prosecute— Penalty.

Operating S lot Muchincs.
Lottery— Do lined.
Id. Penalty.
Id. Y’cnding Tickets or 

Chances,
Id. Aiding in or Assisting.

103-25-12.

103-25-13.
103-26-14.

103-25-15.

1011—25—10. 
103-25-17.

Id. M aintaining Office for 
Sale.

Id. Insuring Tickets.
Id. Premiums Forfeited to 

S ta te  —  Recovery —  At
tachment.

Id. Lessor o f Premises 
Guilty of Misdemeanor. 

(Repealed.)
(Repealed.)

L. 1933, 2nd Spec. Sean., ch. 19; 
eff. Ju ly  27.

103 25-18. Gaming, Pool Selling, Op
tion Selling, Bookmaking, 
a Misdemeanor —  Prem 
ises and Paraphernalia 
Used Declared Nuisances.

103-25-1!). Abatement.
103-25-20. Effective Dulc.

103-2.r>-l. A Felony— Seizure and Destruction of Paraphernalia.
Every person who deals or carries on, opens or causes to be opened, 

or who conducts, either as owner or employee, whether for hire or not, 
any game of faro, monte, roulette, lansquenet, rouge et noir, rondo, or 
any game played with cards, dice or any other device, for money, 
checks, credit or any other representative of value is guilty of a felony, 
and it shall be the duty of all sheriffs, constables, police and other peace 
officers whenever it shall come to the knowledge of such officer that any 
person has in his possession any cards, tables, checks, balls, wheels, slot 
machines or gambling devices of any nature or kind whatsoever used or 
kept for the purpose of playing for money, or for tokens redeemable in 
money, at any of the games mentioned in this chapter, or that any cards, 
tables, checks, balls, wheels, slot machines or gambling devices used or 
kept for the purposes aforesaid may be found in any place, to seize 
and take such cards, tables, checks, balls, wheels, slot machines or other 
gambling devices, and convey the same before a magistrate of the 
county in which such devices shall be found; and it shall be the duty of 
such magistrate to inquire of such witnesses as he shall summon or as 
may appear before him in that behalf touching the nature of such 
gambling devices, and, if such magistrate shall determine that the same 
are used or kept for the purpose of being used at any game or games of 
chance described in this chapter, it shall be his duty to destroy the same.

(C. L. 17, §8162.)
niitiory.

This section was form erly 2 Camp. 
Law9 1888, § 4541; R. S. 1898, §4251; 
9n<l Comp. Ijiw s  1907, §42G1, but at 
:hat time it was merely a misdemeanor.

Comparable provisions.
Col. Penal Code, § 330 (misdemeanor).

Cross-references.
Constitutional provision, ConBt. Art. 

V I. § 2 8 ; betting on boxing or wrestling 
match, 9 -0 -1 ; on elections, 25-13-30. 1

1. Scope and operation o f section.
It was gam es of chance that the legis

lature intended to prohibit by the en-
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uctmcnt of this section; not gam es of 
skill such as pames of chesB, checkers, 
billiards, bowling and other gam es in 
which skill is the predominating cle
ment. D'Orio v. Startup Candy Co., 71 
U. 410, 266 P. 10:»7, 00 A. L. R . 338.

2. Particular gambling devices and
games of chance.

This section prohihitB the use of u 
slot machine by a merchant to  stimu
late trade. The court held th a t rule of 
L-jusdein generis would not be applied 
to words in statute: “or any game 
pluyed with cards, dice, or any other de
vice." Sa lt Lake City v. Doran, 42 U. 
401, 131 P. 636.

Under this section, punch board yield
ing checker problem is a  gam e of skill 
u r n !  not a game of chanco, fo r  checker 
playing is gam e of skill, and more fact 
that one o f  the players is more skilful 
than another doeB not alter nature of 
game. D'Orio v. Startup Candy Co., 71 
U. 410, 26G P. 1037, 60 A. L. R. 338.

3. Horse racing.
Horse Racing Act ( La w s  1925, Ch. 

77), perm itting pari-mutuel betting a t 
truck, wus not violative o f ConBt. Art. 
V I, § 2 8 , prohibiting authorization of 
lotteries or games o f  chance. Utah 
State Fair  A ss’n v. Green, 68 U. 261, 
240 P. 1016.

State law (Laws 1025, Ch. 77), per
m itting horse racing and pari-mutuel 
betting a t  truck was constitutional and, 
therefore, superseded or repealed by im-

e .ion city  ordinances contrary thereto.
State  F a ir  Ass'n v. Green, 68 U. 

251. 240 P. 1016.

I. When offense complete.
Under this section the offense is com

plete if the game is played, curried on, 
or conducted in any house, street, or a l
ley. or other place, public or private; 
and it is sufficient th a t it he ployed only 
once or for any indefinite length of time, 
if  played fo r  money, credit or other 
representative or th ing o f value. State 
v. Poulis, 45 U. 340, 145 P. 1044.

This section refers to the game itself, 
and each ac t of th is kind constitutes an 
offonBo. Formerly, however, a violation 
of the provisions of th is section was 
merely a misdemeanor. People v. Sul
livan. 9  U . 196. 33 P. 701, applying 2 
Comp. Laws 1888, § 4641. 3

3. Necessity for seizure o f property.
Under thin section the seizure and de

struction of gambling devices are in no 
sense essentials o f  the offense of gam 
bling. The main object o f  statute is to 
denounce and forbid gambling and to 
fix penalties. Section m ay be enforced 
wholly independent o f seizure or de
struction o f property used or kept for

gambling. Bruce v. Sharp, 41 U . 660, 
127 P. 343, applying identical section 
from  Comp. Laws 1907 as amended.

0. C arrying the burden by the state.
All th at is necessary for the state to 

prove under this section, aside from  the 
jurisdictional and technical m atters, to 
secure a conviction, is th at accused, 
either as owner or an employee of a n 
other, whether for hire or not, has 
carried on or conducted any game played 
with cards, which game was played for 
money, credit, or for some otner repre
sentative or thing of value. I t  is not 
necessary to prove th at accused is con
ducting or has condictcd a gambling 
house, or th at he is habitually engaged 
in gambling. S ta te  v. Poulis, 46 U. 340, 
145 P . 1044.

7. Prohibition.
Prohibition would not lie to enjoin 

ju stice of the peace from exercising 
jurisdiction over slot machines seized by 
sheriff, who filed affidavit on information 
and belief that the machines were being 
operated in violation o f law, whereupon 
justice issued w rit of attachm ent which 
sheriff executed, and justice might order 
owner to appear and show cause why 
the machines should not be destroyed and 
the money therein forfeited. P arry  v. 
Crosby, 100 U. 496, 116 P.2d 411. (L a r 
son, J „  and Moffat, C. J . ,  dissenting.)

A. L. K. notes.
Constitutionality, construction, and ap

plication of statutes exempting 
schemes for benefit o f public, re
ligious, or charitable purposes from 
statutes or constitutional provisions 
against lotteries or gambling, 103 
A. L. R. 875.

Constitutionality of statutes forbidding 
or regulating dissemination o f  bet
ting odds or other gambling infor
mation, 47 A. L. R. 1136. 

Constitutionality of statutes providing 
for destruction o f gambling devices, 
81 A. L. R. 730.

Contracts of present sale o f personal 
property with options as gambling 
contracts, 1 A. L. R. 1548.

Federal Constitution as a limitation upon 
the powers o f the states in respect 
o f search and Boizurc, 19 A. L. R. 
644.

Offense of larceny, embezzlement, rob- 
bery or assault to  commit robbery, 
ns affected by defendant's intention 
to take or retain money or property 
in payment of, or ns security for, 
claim , or to collect debt, or to re
coup gambling losses, 110 A . L. R. 
997.

Pari-mutuel and similar betting methods 
on race as game of chance or gam
bling. 52 A. L. R, 74.
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Racing as a game within statute, 46 bling, seized by public authorities,
A. L . R. 998. 79 A. L. R. 1007.

Rights and remedies in respect o f money W hat are games of chance, games of 
in gambling machine or other n -e p -  skill, and mixed games o f chuncc and
tuclc, used in connection with gam- skill, 136 A . L. R. 104.

103-25-2. Owner or Proprietor of Premises Guilty of Misdemeanor.
Every person who knowingly permits any of the games mentioned in 

the preceding section to be played, conducted or dealt in any house 
owned or rented by such person, in whole or in part, and any person 
who plays at or against any of said prohibited games, is guilty of a 
misdemeanor. (C. L. 17, §8163.)

Comparable provisions. A. I,. It. notes.
Cal. Penal Code, $ 331 , Idaho Code, Connection with place where gaining 

$ 17-2302 (sim ilar as to owner or is enrried on which will render one 
ren ter). guilty as keeper thereof, 15 A. L. K.1202.

103-25-3. Winning by Fraud Punishable as for Larceny.
Every person who, by any practice, cheat or device, or false pretense 

whatsoever, while playing at any game of chance or having any share 
in wagers played for, or while betting on sides or hands of such play, 
wins or acquires to himself or another any sum of money or valuable 
thing, must be punished as in case of larceny of property of like value.

(C. L. 17, §8164.)

Comparable provisions. Cross-references.
Idaho Code, § 17-2303 (misdemeanor). Penalty for larceny, 103-30-0, 103-

103-25-4. Witnesses—Disobeying Subpoena, a Misdemeanor.
Every person duly summoned as a witness for the prosecution on any 

proceedings had under this chapter who neglects or refuses to attend as 
required is guilty of a misdemeanor. (C. L. 17, § 8165.)

Comparable provisions.
Cal. Penal Code, § 333, Idaho Code.

$ 17-2300 (identical).

103-25-5. Id. Denied Claim of Privilege.
No person otherwise competent as a witness is disqualified from testi

fying as such concerning the offense of gaming on the ground that such 
testimony may criminate himself; but no prosecution can afterwards be 
had against him for any offense concerning which he is compelled to 
testify. (C. L. 17, §8166.)

History.
ThiB section is practically identical 

with K. S. 1898, §42 0 5 : Comp. IdW* 
1907, $ 4205, and with 2 Comp. Ljiw s  
1888, p. (101, §4645.

Comparable provlaiona.
CnI. Penal Code, § 334. Idaho Code, 

$ 17-2307 (substantially identical; word 
‘'compelled” is om itted).

1. Operation and effect o f section.
This section does not protect a w it

ness who appears before grand jury to 
testify in prosecution instituted by him
self against another, and in trying to 
establish his complaint makes a volun
tary statem ent connecting him self with 
the offense of gaming. People v. Rog
ge], 8 U . 21, 20, 28 P. 966.
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103-25—6. Officers Neglecting to Prosecute— Penalty.
Every prosecuting attorney, sheriff, constable and police officer must 

inform against and diligently prosecute persons whom they have rea
sonable cause to believe to be offenders against the provisions of this 
chapter, and every such officer refusing or neglecting so to do is guilty 
of a misdemeanor. (C. L. 17. § 8167.)
Comparable provisions.

Cal. Penal Code, $ 335, Idaho Code,
§ 17-2308 (substantially identical).

10^-26-7. Operating Slot Machines.
Every person who keeps or operates, either as owner, agent or em

ployee, or allows to be kept, used, operated or conducted, in his place of 
business or elsewhere the device or instrument commonly known as a 
"slot machine," or any other similur device or instrument for gambling 
or exhibiting bawdy pictures is guilty of a misdemeanor.

(C. L. 17, §8492.)

.. u * 11)07, § 4487x10.

1. Statute)* and ordinances forbidding 
Riot machine*.

Formerly it was held that slot ma
chines constituted Rambling, and city 
ordinances forbidding their use, huve 
boon upheld. Suit Luke City v. Doran, 
42 l) . 401, 131 P. 030.

A. I -  It. noteH.
Coin-operated or slot machine* ns lot

tery, 101 A. I.. K. 1120; slot machine 
within prohibitory statute or ordinunee 
us limited to gambling device. 132 A. 
I.. It. 1004.

103-25-8. Lottery—Defined.
A lottery is any scheme for the disposal or distribution of property 

by chance among persons who have paid or promised to pay any valu
able consideration for the chance of obtaining such property or a por
tion of it, or for any share or any interest in such property, upon any 
agreement, understanding or expectation that it is to be distributed or 
disposed of by lot or chance, whether called a lottery, raffle or g ift enter
prise, or by whatever name the same
History.

This section is practically identicul 
with R, S. 1898, 1 4263; Comp. Laws 
1907, § 4263.

Comparable provisions.
Cal. Penal Code. § 319. Idaho Code, 

g 17-2401, Mont. Rev. Codes, § 11149 
(substantially identical).

Cross-references.
Legislature not to  authorize lottery, 

Const. Art. VI, § 28.

I. Words and phrases defined.
Such terms in this section us “lot

tery,” " g if t  enterprise” and the like 
ire  defined by standard textbooks. 
D'Orio v. Startup Candy Co., 71 U. 410, 
268 P. 1037, 60 A. L. R . 338. 1

1. W het constitutes a “lottery.”
Under this section, the giving of an 

automobile to one holding a winning

may be known. (C. L. 17, § 8153.)
ticket of admission to a celebration or 
fair, the winning ticket to be determined 
by lot or chance, is a "lo ttery ,” and court 
will leave the purtics where it finds 
them, and will aid neither. B lair v. 
Lowhum, 73 U. 699, 276 P. 292.

Under this section, punch board yield
ing checker problem Ib a  gam e of skill 
und not o f chance. D’Orio v. Startup 
Candy Co.. 71 U. 410, 200 P. 1037, 00 
A. I,. R. 338.

Decisions from other jurisdiction)*.
—  Montana.

The “legal requisites” necessary to 
charge the offense of operating a lottery 
under Montana statutes arc as follows: 
offering o f prize, awarding o f the prize 
by chance, giving o f consideration for 
opportunity to win the prize; and the 
sound test o f what is a lottery was well 
stated in People ex rel. Ellison v. L*vin, 
179 N. Y . 164, 71 N. E . 763, 66 L. R.
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A. 601. 1 Ann. Cos. 1G6, in the follow
ing manner: “The test of the character 
•►f the game is not whether it  contains 
mi element of chance or an elem ent of 
skill, hut which is the dominating ele
ment that determines the result o f the 
guino." S tate  v. Hahn, 105 Mont. 270, 
72 P.2il 459.

A. L. R. notes.
Constitutionality, construction, and 

application of statutes exempting

schemes for benefit uf public, religious, 
or charitable purposes from  statutes or 
constitutional provisions against lo t
teries or gam bling, 1011 A. L. R. 875; 
"numbers (or number) gam e” or “policy 
game” as a lottery. 105 A. L. R. 305; 
scheme by which award depends upon 
votes as a lottery, 41 A . L. R. 1484; 
scheme for advertising or stimulating 
legitimate business as a lottery, 113 A. 
L. R. 1121.

103-25-9. Id. Penalty.
Every person who contrives, prepares, sets up. proposes or draws any

lottery is guilty of a misdemeanor.
History.

This section is identical with R. S. 
1898, § 4254; Comp. Laws 1907, § 4264. 

Comparable provisions.
Cal. Penal Code. § 320. Idaho Code. 

$ 17-2403. Mont. Rev. Codes, §11150 
(identical).

(C. L . 17, §8154.)
1. Validity of agreements.

Agreem ents in violation o f lottery law 
nrc unenforceable. B lair v. Lowham, 73 
l ' .  591), 276 P. 292.

103.25-10. Id. Vending Tickets or Chances.
Every person who sells or gives, or in any manner whatever furnishes 

or transfers, to or for any other person any ticket, chance, share or 
interest, or any paper, certificate or instrument purporting or under
stood to be or to represent any ticket, chance, share or interest in any 
lottery and depending upon the event thereof is guilty of a misde
meanor. (C. L. 17, §8155.)
History.

This section is pi-nrtically identical 
with R. S. 1898, § 4255; Comp. Laws 
11107, § 4255.

Comparable provisions.
Cal. Penal Code, § 321, Idaho Code, 

§ 17-2404. Mont. Rev. Codes, §11151 
(substantially identical).

Cross-references.
Signing and issuance of lottery ticket, 

evidence, 105-32-16. 1

1. Violation of section.
It is a violation o f  this section for 

[tarties to agree to pool their lottery

tickets, und if  uny ticket issued to any 
member of the party in question should 
win, they would share equally. B lair v. 
Lowham, 73 U. 509, 276 P. 292.

2. Validity of agreement*).
Courts will not ait to  compel an ac

counting between parties to a transac
tion in violation of th is section. They 
are in pari delicto. Mexican Interna
tional Banking Co. v. Lichtenstein, 10 
U. 338, 37 P. 574, applying provision in 
California Code practically identical 
with this one. This case was followed 
in B la ir v. I,owham, 73 U. 699, 603, 276
P. 292.

103-25-11. Id. Aiding in or Assisting.
Every person who aids or assists, either by printing, writing, adver

tising, publishing or otherwise, in setting up, managing or drawing any 
lottery, or in selling or disposing of any ticket, chance or share therein, 
is guilty of a misdemeanor. (C. L . 17, § 8156.)
History.

This section is identical with R. S. 
1898. § 4256; Comp. Laws 1907, § 4256. 

Comparable provisions.
Cal. Penal Code, § 322, Idaho Code, 

§ 17-2405, Mont. Rev. Codes, § 11152 
(identical).

1. Validity of agreements.
Under this and other sections of Lot

tery Law, agreem ents in violation 
thereof arc  unenforceable. B lair v. 
Lowham, 73 U. 500, 276 P. 292.
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103-25-12. Id. Maintaining Office for Sale.
Every person who opens, sets up or keeps, by himself or by any other 

person, any office or other place for the sale of, or for registering the 
number of, any ticket in any lottery, or who, by printing, writing or 
otherwise, advertises or publishes the setting up, opening or using of 
any such office, is guilty of a misdemeanor. (C. L. 17, §8157.)

History. Comparable provisions.
This section is identical with K. S . Cal. Penal Code, § 323, Idaho Code, 

18518, g 4257; Coni]). U w s 1!I07, § 4257. § 17-2400, Mont. Rev. Codes. 8111511
(substantially identical).

103-25-13. Id. Insuring Tickets.
F.very person who insures or receives any consideration for insuring 

fur or against the drawing of any ticket in any lottery whatever, 
whether drawn or to be drawn within the state or elsewhere, or who 
receives any valuable consideration upon any agreement to repay any 
sum. or deliver the same or any other property, if any lottery ticket or 
number of any ticket in any lottery shall prove fortunate or unfortu
nate. or shall be drawn or not be drawn, at any particular time or in 
uny particular order, or who promises or agrees to pay any sum of 
money, or to deliver any goods, things in action or property, or to 
forbear to do anything for the benefit of any person with or without 
consideration, upon any event or contingency dependent on the drawing 
of any ticket in any lottery, or who publishes any notice or proposal of 
unv of the purposes aforesaid, is guilty of a misdemeanor.

(C. L. 17, §8168.)

Hislory. Comparable provisions.
This section was H. S. 18118. § 4258; Cal. Penul Code, 8 -124. Idaho Code, 

Comp, laiws 15)07, 8 4258, and is pruc- § 17-2407, Mont. Rev. Codes, §11154 
tieally identical therewith. (substantially identical).

103-25-14. Id. Premiums Forfeited to State—Recovery—Attachment.
All money and property offered for sale or distribution in violation of 

any of the provisions of this chapter are forfeited to the state, and 
may be recovered by information filed or by an action brought by the 
attorney-general or by any county attorney in the name of the state. 
Upon the filing of the information or complaint the clerk of the court, 
or, if the action is brought in a justices' court, the justice, must issue an 
attachment against the property mentioned in the complaint or informa
tion. which attachment has the same force and effect against such 
property and is issued in the same manner as attachments issued from 
courts in civil ca'ses. (C. L. 17, § 8159.)

History. Comparable provisions.
This section is practically identical Cal. Penal Code, § 325, Mont. Rev. 

with R . S. 185)8, § 4 2 55); Comp. Ia w s  Codes, §11156 (substantially identical). 
15)07, § 4 255).

Cross-references.
Attachm ent, 104-18.

103-25-15. Id. Lessor of Premises Guilty of Misdemeanor.
Every person who lets or permits to be used any building or vessel, or 

any portion thereof, knowing that it is to be used for setting up, man



[883] Title 103— Penal Code 1 0 3 -2 5 -1 8

aging or drawing any lottery, or for the purpose of selling or disposing 
of lottery tickets, is guilty of a misdemeanor. (C. L. 17, § 8160.)
History. Comparable provisions.

This section is identical with R. S . Cal. Penal Code, § 326, Idaho Code. 
1698. $4260 ; Comp. Laws 1907. $ 4260. §17-2408 . Mont. Rev. Codes, §11166

(uk'nlicul).

103-25-16. (Repealed by L. 33, 2nd Spec. Sess., ch. 18, § 1. eff. July 
27, which repealed L. 33, ch. 83, which had previously 
amended this section. For new provision, sec 103- 
25-18.)

103-25-17. (L. 33, 2nd Spec. Setts., ch. 18, § 1, e(T. July 27, repealed
L. 33, ch. 83, which added this section. For new pro
vision, see 103-25-19.)

L. 1933, 2nd Spec. Seas., ch. 19; eff. July 27.
AN ACT relating to gaming, pool selling, option selling and bookmak

ing, and making pool selling, gaming, option selling and bookmaking 
a misdemeanor, and making gaming, pool selling, option selling and 
bookmaking a nuisance; and providing for the suppression and abate
ment of gaming, pool selling, option selling and bookmaking by means 
of injunction in accordance with the provisions of Title 64, Revised 
Statutes of Utah, 1933, relating to the abatement of nuisunces.

Be it enacted by the Legislature of the State of Utah:

103-25-1H. Gaming, Pool Selling, Option Selling, Bookmaking, a Misde
meanor— Premises and Paraphernalia Used Declared 
Nuisances.

Whoever engages in pool selling, gaming, option selling or bookmak
ing, with or without writing, or option selling upon any animal or 
device in any competitive activity at any time or place; or w’hoever sells 
or makes bets upon any person or animal engaged in any race or test 
of strength, speed or endurance; and whoever keeps or occupies any 
place for the purposes of recording, reporting or registering bets or 
wagers of any kind, or in any manner, or of selling pools or options; 
and whoever records, reports, registers, solicits or receives bets, op
tions or wagers of any kind or in any manner or who sells pools or 
makes books or handles or keeps account of such transactions, with or 
without writing, upon the result of any trial or contest of chance, skill, 
speed or power of endurance of man or animal or upon the result 
of any lot, chance, casualty, unknown or contingent event whatsoever, 
and whoever solicits, receives, registers, reports, records or forwards 
or purports or pretends to solicit, receive, register, report, record, or 
forward in any manner whatsoever any money, thing or consideration 
of value, bet, wager or option, as aforesaid, or for the purpose of being 
bet, optioned or wagered as aforesaid by or for any other person, 
or who sells, buys or enters into pooling or option upon such result or 
pretended result and whoever, being the owner, lessee or occupant of 
uny room, shed, tenement, tent, booth, building, float or vessel or any 
part thereof or of any grounds, knowingly uses or permits the same to 
be used or occupied for any of the foregoing acts or purposes, or therein
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or thereon keeps, exhibits or employs Any device or apparatus for the 
purposes of recording, reporting, registering, transmitting, communi
cating, handling, keeping account of or transferring such bets, options 
or wagers or the selling of such pools, or becomes the custodian, stake
holder or depositary for gain, hire or reward of any money, property 
or thing of value, staked, bet, wagered or pledged, or to be staked, bet, 
wagered or pledged on any such result above referred to is guilty of a 
misdemeanor and such acts are hereby forbidden.

Whoever shall erect, establish, maintain, use, control, own or rent any 
room, shed, tenement, tent, booth, building, float or vessel, or any part 
thereof, or any device, paraphernalia or facilities for the unlawful 
activities or purposes hereinabove specified is guilty of maintaining 
a nuisance, and the room, shed, tenement, tent, booth, building, float or 
vessel, and the devices, facilities, paraphernalia and apparatus held or 
used for and on behalf of any such unlawful practices, activities or 
purposes are declared a nuisance.

Whenever any nuisance exists or is maintained as herein defined, the 
county attorney of the county wherein the nuisance shall be maintained 
shall abate said nuisance or the maintenance thereof. (Sec. 1.)
Former law. CroN»-referenee«.

Formerly bookmaking and pool selling Constitutional provision, Const. A il. 
was a felony. Batley v. Ritchie, 71 U. VI, § 28; character o f proof, 105-12-10. 
120, 271 P. 969, applying form er Redd 
Racing Act, and ordinance o f Salt l i k e  
City.

103-25-19. Abatement.
The provisions of Title 64, Revised Statutes of Utah, 1933. governing 

the abatement of nuisances insofar as the same are applicable, shall 
govern the form, practice and procedure of any proceeding under this 
act. (Sec. 2.)

103-25-20. Effective Date.
This act shall take effect upon approval.
Approved July 27, 1933. (Sec. 3.)

CHAPTER 26

GOVERNMENT

A R T IC L E  l

Crimes Against the Executive Power

I03-2G-1. E xercising Public Office 
W ithout Qualifying.

LOO—26—2. Id. Acta of De Facto Offi
cers Not Affected.

101-26—1. Bribing Officers— Felony.
101-26-4. Id. Executive Officer Ask

ing for or Receiving.
101-26-5. In terferin g with or Resist

ing Executive Officer.

101-26-6. Extortion by Public Offi-

101-26-7, Presenting Unlawful Claim.
101-26-8. Buying Appointment 

Office.
to

101-26-9. Selling Appointment 
Office.

to

101-26-10. Exercising Functions of
Office When Not 
titled.

En-

101-26-11. Withholding Scul and 
ords from  Successor.

Rec-
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103-26-12. Withholding Books, etc., 
from Successor.

A R TIC L E  2
Crimes Against the Lecislative 

Power

103-26-13. Preventing Meeting of 
Legislature.

103-26-14. Disturbing Legislature 
While in Session.

103-26-15. Altering D raft of B ill 
A fter Introduction.

103-26-16. Altering Engrossed Copy 
of B ill or Resolution.

103-26-17. Bribes— Giving or Offering 
to Member.

103-26-16, Id. Member Asking for or 
Receiving.

1011—26—19. Member Promising to 
Trade Vole or Influence.

103-20-20. Member Trading Vole or 
Influence.

103-26-21. Corruptly Soliciting Official 
Action o f Any Public 
Officer,

103-26-22. Member Failing to D is
close Private Interest in 
Legislation.

103-20-23. Voting in Consideration or 
on Condition of Gover
nor’s Action.

103-26-24. Id. By Senator, to Affect 
Governor’s Appointments.

103-26-25. Witnesses Before Legisla
ture— Failing to Attend 
and Testify .

103-26-26. Lobbying for Hire.
103-26-27. Witnesses Denied Claim of 

Privilege in Prosecutions 
Under Chapter.

A R T IC L E  3
Crimes Against Public J ustice

103-26-28. Bribes— Offering or Giving 
• to Judicial Officer, Ju ro r , 

etc.
103-26-29. Id. Judicial Officer, Ju ro r , 

-  etc., Asking for or Re
ceiving.

103-26-30. Extortion by Judicial Offi
cers.

103-26-31. Corrupting Jurors, A rbi
trators, Referees, etc.

103-26-32. Ju ro rs, A rbitrators, R ef
erees, etc., Yielding to 
Corruption.

103-26-33. Fraud in the Drawing of 
Jurors.

103-26-34. Ju stice of Pence or Consta
ble Purchasing Ju d g
ment.

103-26-36. Conviction of Officer Fo r
fe its  Office.

103-20-36. Offering False Documen
tary Evidence.

103-26-37. Deceiving Witnesses.
103-26-38. Preparing False Evidence.

103-26-39.

103-26-40.

103-26-41.
103-26-42.

103-26-43.

103-26-44.

103-26-46.

103-26-46.

Destroying or Concealing 
Evidence.

Preventing or Dissuading 
Witness from  Attending.

Bribing Witnesses.
Id. Witness Asking for or 

Receiving Bribe.
Common B arra try  —  De- 

flned.
Id. Proof Required for 

Conviction.
Grand Ju ro r  Acting A fter 

Challenge Against Him 
Allowed.

Disclosure o f Indictment 
Before Defendant’s  Ar-

103-26-47.

103-26-48.

103-26-40.

103-26-60.

103-26-51.

103-26-62.

103-26-63.
103-26-64.

103-26-65.

103-20-66.

103-26-67.

103-26-68.

Disclosing Proceedings Had 
Before Grand Ju ry .

Failure of Public Officer to 
Perform  Duty— Omnibus 
Penalty.

Justices of Peace and Con
stables Not to B e In
terested in Actions.

Officer Refusing to A rrest 
or Receive Party 
Charged with Crime.

Delaying to Take Person 
Arrested Before Magis
trate.

Acting W ithout Regular 
Process or Authority.

Inhumanity to Prisoners.
Resisting or Obstructing 

Officers in Discharge of 
Duty.

Injuring, D estroying or 
Retaking Goods in Cus
tody of Officer.

Assaults by Officer Under 
Color of Authority.

Refusing to Assist Officer 
in Making A rrest.

Compounding or Conceal
ing Crime.

A R TIC L E  4

Crimes Against Public Property

03-26-69 . Misusing Public Moneys—  
Falsifying Accounts.

03-26-60 . Public Moneys— Failure to 
Safely Keep and Pay 
Over.

03-26-61. Id. Miikir.g Profit Out of 
or Misusing.

03-26-62 . Id. Defined.
03-26-63 . Failing to Pay Over Fines 

and Forfeitures.
03-26-64 . Revenue and Taxation — 

Obstructing Collection,
03-26-66 . Id. Inform ation to As

sessor— Refusing to Give 
or Giving False.

03-26-66 . Id. Receipts for Payment 
— Giving or Using False 
— Failin g to Give.
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J 03-20-07.

103-20-68.

103-20-00.
103-20-70.

103-26-71.
103-20-72.

103-26-73.

103-26-74.

Id. Refusing Collector 
List of Employees —  
Denying Access to Place 
of Employment.

Doing Business W ithout 
License.

Trafficking in W arrants.
Stealing or M utilating Pub

lic Records— By Custo
dian.

Id. By One Not Custodian.
Recording False or Forged 

Instruments.
In jurin g or Removing Mon

uments of Official Sur-

Tolt Road, Bridges and 
Ferries— Taking Toll or 
Maintaining Without Au-

103-26-76. Tam pering with Official 
Notice or Proclamation 
Duly Posted.

103-26-76. In juring or Destroying 
Ja ils .

103-26-77. In jurin g Highways or 
Bridges.

103-26-78 . In jurin g or Removing Road 
Signs.

103-26-79 , 103-26-80. (Repealed.)

A R T IC L E  6
Desecration of F u g , etc.

103-26-81 . Penalty.
103-26-82 . “F lag ’’ Defined.
103-26-83 . Exceptions from  Chapter.
103-26-84. Displaying F la g  or Emblem 

or Disloyalty or Anarchy,

A RTICLE 1

C r im e s  A g a in s t  t h e  E x e c u t i v e  P o w e r

This article was R. S . 1898. Title 76, 
Ch. 4, p. 879; Comp. Laws 1907, Title 
90. Ch. 4, p. 1271.

103-26-1. Exercising Public Office Without Qualifying.
Every person who exercises any of the functions of a public office 

without having taken and Hied the oath of office, or without having 
executed and filed the required bond, is guilty of a misdemeanor.

(C. L. 17, § 7923.)

This section is identical with R. S. 
1898. | 4077; Comp. U w s 1907, § 4077.

Comparable provisions.
Cal. Penal Code, § 66. Mont. Rev. 

Codes. § 10821 (substantially identical).

1. Drainage officers.
Applying this section, it  was held that 

mandamus may issue against dc facte 
drainage district officers who have not 
made oath and filed a bond required 
by statute to  compel them to perform 
duties they had already voluntarily as
sumed to do. Colorado Development Co. 
V. Crcer, 96 U. 1, 14, 80 P.2d 914.

103-26-2. Id. Acts of De Facto Officers Not Affected.
The next preceding section shall not be construed to afFect the validity 

of acts done by a person exercising the functions of a public office in 
fact where other persons than himself are interested in maintaining 
the validity of such acts. (C. L. 17, § 7924.)

History.
This section is practically identical 

with K. S. 1898, § 4078; Comp, Luws 
1907, §4078.

Comparable provisions.
('ill. Penal Code, § 60. Mont. Rev. 

Colic*. § 10822 (substantially identical).

1. Drainage officers.
Applying this section, it  was held that 

inundamua may issue against de fucto 
drainage district officers who have not 
made oath und filed a bond required by 
statute to  compel them to perform duties 
they hail nlrcady voluntarily assumed to 
do. Colorado Development Co. v. Crcer, 
96 U. 1, 14. 80 P.2.1 914,
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103-26-3. Bribing Officers—Felony.
Every person who gives or offers any bribe to any executive officer, or 

to any peace officer or to any person authorized to enforce the law in 
this state, with intent to influence him in respect to any act, decision, 
vote, opinion or other proceeding as such officer, or person authorized 
to enforce the law, is guilty of a felony. (C. L. 17, §7026.)
History.

As amended by L. 41, eh. 100, elf. May 
Id, rewriting text o f entire section.

Comparable provision*.
Cal. Penal Code, §67 . Mont. Rev. 

Codes, § 1082*1 (pertain to giving or o f
fering bribe to executive officer).

A. I., it. notes.
Criminal offense o f bribery as a f 

fected by lack of authority of officer, 
122 A. L. R. 961; criminal offense of 
bribery as affected by lack of legal quali
fication o f person assuming or alleged 
lo be an officer, 115 A. L. R. 1262.

Cross-references.
Construction of ‘‘bribe,” 103-1-7; ex

tortion, 10 :M 7-4.

103-26-4. Id. Executive Officer Asking for or Receiving.
Every executive officer, or person elected or appointed to an executive 

office, who asks, receives or agrees to receive any bribe, upon any agree
ment or understanding that his vote, opinion or action upon any matter 
then pending, or which may be brought before him in his official
capacity, shall be influenced thereby

Comparable provisions.
Iduho Code, § 17-602 (identical, and 

coupled with following concluding words; 
"and forfeits his office").

Mont. Rev. Codes, § 10824 (identical, 
except ns to concluding language: 
" *  * • shnll be influenced thereby, is 
punishable by imprisonment in the state 
prison not less than one nor more than 
fourteen years; and, in addition thereto, 
forfeits his office, and is forever dis
qualified from holding any office in this 
sin to” ).

is guilty of felony.
(C. L. 17, §7926.)

Decisions from other Jurisdictions.
—  Idaho.

An officer who is neither a judicial 
nor legislative officer necessarily belongs 
to the executive department of the gov
ernment nnd is an executive or adminis
trative officer, whether it  be state, 
county or precinct office; executive o f
ficers are charged with the detail of 
carrying the laws into effect and secur
ing their due observance; a police officer 
is an executive officer within the mean
ing of section 17-502. S tate  v. Emorv, 
55 Idaho 649, 46 P.2d 67.

103-26-5. Interfering with or Resisting Executive Officer.
Every person who attempts by means of any threat or violence to 

deter or prevent any executive officer from performing any duty im
posed upon such officer by law, or who knowingly resists, by the use of 
force or violence, such officer in the performance of his duty, is punish
able by flne not exceeding $1,000 and imprisonment in the county jail 
not exceeding one year. (C. L. 17, § 7927.)

Comparable provisions.
Cal. Pcnai Code, § 69, Mont. Rev. 

Codes. | 10826 (identical, except as to 
specifying flne not exceeding 15,000 and 
imprisonment in county ja il not exceed
ing five years).

Idaho Code. § 17-60.7 (identical, ex
cept as to  following concluding lan

guage: " *  * * by fine not exceeding 
$5,000 or imprisonment in the state 
prison not exceeding five years, or 
both”).

Cross-references.
Resisting or obstructing officer, 103- 

26-64, 107-20-64.
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103-26-6. Extortion by Public Officers.
Every executive or ministerial officer who asks or receives any emolu

ment. gratuity or reward, or any promise thereof, excepting such as 
may be authorized by law, for doing any official act is guilty of a misde
meanor. (C. L. 17, § 7928.)

Comparable provision*!.
Idaho Code, § 17-604 (identical as to 

.-xccutivc officer).
Mont. Rev. Codes, § 10820 (substan

tially identical, except us w ading in

part: "• * * who knowingly asks

Cross-references.
G ratuity to judicial officer, 103-2(5-30.

103-26-7. Presenting Unlawful Claim.
Every person who, with intent to defraud, presents for allowance or 

for payment to any state board or officer, or to any county, city, town 
or district board or officer, authorized to allow or pay the same, if 
genuine, any false or fraudulent claim, bill, account, voucher or writ
ing is guilty of a felony. (C. L. 17, § 7929.)

History.
This section is identical with R. S. 

) HUS, § 4083; Comp. Law s 1907, 8 4083.

Comparable provisions.
Col. Penal Code, § 72, Mont. Ilev. 

Codes, § 10828 (substantially identical).

Cross-references.
Claims against counties, 19-11-10. 19- 11- 11.

1. Words and phrases defined.
The term  “genuine,”  as ubc<1 in stat

ute, refers to real claim as contradis
tinguished from  mere counterfeit, and 
it does not mean th at claim referred 
to must be counterfeit or on imitation 
of sonic valid claim to bring it within 
statute. U»w v. Sm ith. 34 U. 394, 08 
P. 300. 2

2. Determination of violation of sec
tion.

This statute is violated if  claim is 
one which upon its face purports to be 
charge against particular political divi
sion for which officer or board mentioned 
in statute acts in allowing or paying it, 
and mere fact th at claim is unauthor
ised by law and hoard or officer cannot 
legally allow or pay it is not decisive; 
so long as claim , if  valid, is one that 
could or should be allowed or paid by 
c ity , county, sta te, or district against 
which it is preferred, it is within stat
ute, although claim  itse lf may be for 
m atter which law  does not authorize or 
even forhids. Laiw v. Sm ith, 34 U. 394. 
98 P. 300.

Where sheriff presented for allowance 
and payment fa lse  claim against county 
for expense in perform ing certain duties 
a fter  he had presented claim to state 
which had been allowed and paid, it was

held that he could be convicted for vio
lation of this section; it  was for jury 
to determine whether act of sheriff in
volved conscious wrongdoing. Ijiw  v. 
Smith, 34 U. 3114, 98 I>. 300.

3. When crime complete.
A prohibition directed to the auditing 

board or officer against allowing a 
claim, when form o f presenting evidence 
of its dueness is not in proper form , 
docs not affect existence o f claim within 
meaning of this section, and crime is 
complete when h false claim is presented, 
knowing th at it is fa lse; the crime is 
complete when the paper purporting to 
represent or evidencing the claim which 
never was earned is passed through 
window to auditing body with knowledge 
by presentor that it was never earned 
and never could he due. S tate  v. Third 
Judicial District Court in and for Suit 
Lake County. 87 U. 4ltl, 49 P.2d 950.

4. Grounds for removal of officers.
Where county commissioner made e x 

cessive claim for expenses to board of 
county commissioners, he could not be 
removed from office under 105-7-2 be
cause of presenting false or fraudulent 
claim under this section, since present
ing merely excessive claim without in 
tent to defraud would not constitute 
felony or amount to  m alfeasance in o f
fice. Burke v. Knox, 59 U. 59(5, 20G P. 
711.

In order to authorize removal from 
office sheriff who presented for ullow- 
uncc and payment false claim against 
county for expense in performing cer- 
tain duties a fter  such claim had been 
allowed by state, it was necessary tn 
show his wrongful intent. Law v, Smith. 
34 U . 394. 415. 98 P. 300, applying 
Comp. Law s 1007, § 4083.
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5. I’roxrcution undvr former law. uguinxt contention th at offense fell
It  wus held that the prosecution for within form er -1-4-12. now repealed, 

presenting false claim for bounty could S ta te  v. Swan, 31 U . 336, 88 P. 12, 
he maintained under this section, as

103-26-8. Buying Appointment to Office.
Every person who gives or offers any gratuity or reward in considera

tion that he or any other person shall be appointed to any public office, 
or shall be permitted to exercise or discharge the duties thereof, is 
guilty of a misdemeanor. (C. L. 17, § 7930.)
Cum parable provisions.

Mont. Rev. Codes, § 10829 (identical).

103-26-9. Selling Appointment to Office.
Every public officer who, for any gratuity or reward, appoints 

another person to a public office, or permits another person to exercise 
or discharge any of the duties of his office, is punishable by a line not 
exceeding $1,000. (C. L. 17, §7931.)
Comparable provisions. ever disqualified from  holding office in

Mont. Rev. Codes, § 108:10 (fine of not Monlanu). 
exceeding >5,000; forfeits office, and for-

103-26-10. Exercising Functions of Office When Not Entitled.
Every person who willfully and knowingly intrudes himself into any 

public office to which he has not been elected or appointed, and every 
person who having been an executive officer willfully exercises any of 
the functions of his office after his term has expired and a successor 
has been elected or appointed and has qualified is guilty of a misde
meanor. (C. L. 17, § 7932.)
Comparable provisions.

Cii). JVnnl Code, § 75. Iduho Code,
§ 17-509, Mont. Kcv. Codes, 10831 (iden
tical).

103-2&-11. Withholding Seal and Records from Successor.
Every officer whose office is abolished by law, or who, after the expira

tion of the time for which he may be appointed or elected, or after 
he has resigned or has been legally removed from office, willfully and 
unlawfully withholds or detains from his successor or other person en
titled thereto the official seal or any records, papers, documents or other 
writing appertaining or belonging to his office, or mutilates, destroys 
or takes away the same, is guilty of a felony. (C. L. 17, § 7933.)
Comparable provisions. feeding $2,000. or imprisonment not ex-

Cul. IVnitl Code. § 7 0  (sim ilar). feeding one year, or both),
liluho Cude, § 17-510 (substantially 

identical; sen! is not mentioned). <‘mux-refi-rencea.
Mont. Kev, Codex, § U)H:l2 (xubstnn- Mutilating or destroying public rec- 

liully identieiil, except ax to being tie- ordx, I0 :t-2 0 -l l, 1U3-20-70, lOil-20-71. 
nominated a misdemeanor; line not ex-

103-26-12. Withholding Books, e(c.. from Successor.
Every officer whose office is abolished by law, or who, after the ex

piration of the time for which he may be appointed or elected, or after 
he has resigned or has been legally removed from office, who willfully
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or unlawfully withholds or detains from his successor or other person 
entitled thereto any volume of the laws or of supreme court reports or 
of other like books belonging to the office, or mutilates, destroys or takes 
away the same, is guilty of a misdemeanor. (C. L. 17, § 7934.)

A RTICLE 2
C r im e s  A g a in s t  t h e  L e g i s l a t i v e  P o w e r

IliHtory.
This article wns It. S. 1808, Title 7S.

Ch. 6. p. 881; Comp. Ijiw s  1907, Title 
!M>, Ch. 5. p. 127:5.

103-26-13. Preventing Meeting of Legislature.
Every person who willfully, and by force or fraud, prevents the legis

lature, or either of the houses composing it, or any of the members 
thereof, from meeting or organizing, is guilty of a felony.

(C. L. 17, §7936.)
Comparable provisions.

Cal. Penal Code, § 8 1 , Mont. Rev.
Codes, § 10H:J4 (substantially identical).

103-26-14. Disturbing Legislature While in Session.
Every person who willfully disturbs the legislature, or either of the 

houses composing it, while in session, or who commits any disorderly 
conduct in the immediate view and presence of either house, tending to 
interrupt its proceedings or impair the respect due its authority, is 
guilty of a misdemeanor. (C. L. 17, §7937.)
Comparable provision*!.

('n l. Penal Code, §8 2 . Mont. Rev.
Codes. § I08H5 (substantially identical).

103-26-15. Altering Draft of Bill After Introduction.
Every person who fraudulently alters the draft of any bill or resolu

tion. which has been presented to either of the houses composing the 
legislature to be passed or adopted, with intent to procure it to be passed 
or adopted by either house, or certified by the presiding officer of either 
house, in language different from that intended by such house is guilty 
of a felony. (C. L. 17, §7938.)
Comparable provisions. ticu l; Montana uses term ‘'lejcislntive

Cal. Penal Code, § 83, Idaho Code, § 1 7 - assem bly”).
P.01, Mont. Rev. Codes, § 10830 (iden-

103-26-16. Altering Engrossed Copy of Bill or Resolution.
Every person who fraudulently alters the engrossed copy or enroll

ment of any bill or resolution which has been passed or adopted by the 
legislature, with intent to procure it to be approved by the governor or 
certified by the secretary of state, or printed or published by the printer 
of statutes, in language different from that in which it was passed or 
adopted by the legislature is guilty of a felony. (C. L. 17, § 7939.)
Comparable provisions.

Cal. Penal Code, § 84. Idaho Code.
§ 17-002. Mont. Rev. Codes, § 10837 
(substantially identical).
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103-2fr-17. Bribes— Giving or Offering to Member.
Every person who gives or offers a bribe to any member of the legis

lature or to another person for him, or attempts by menace, deceit, sup
pression of truth or any corrupt means to influence a member in giving 
or withholding his vote, or in not attending the house or any committee 
of which he is a member, is guilty of a felony. (C. L. 17, §7940.)
Comparable provisions.

Cal. Pena! Code, § 8 6 , Mont. Rev. 
Codes, §10838 (substantially the same; 
imprisonment in Btatc prison for not 
less thun one nor more than ten years).

Idaho Code. § 17-003 (substantially 
the sam e).

A. I,. It. notes.
Criminal offense of bribery ns a f

fected by luek of authority of officer, 123 
A. L. R. 951; criminal offense of bribery 
us affected by lack of legal qualification 
of person assuming or alleged to be an 
officer, 115 A. I,. R. I2d:|.

Cross-references.
•'Bribe’’ defined. 103-1-3.

103-26-18. Id. Member Asking for or Receiving.
Every member of either of the houses composing the legislature who 

asks, receives or agrees to receive any bribe upon any understanding 
that his official vote, opinion, judgment or action shall be influenced 
thereby, or shall be given on a particular side of any question or matter 
upon which he may be required to act in his official capacity, or gives 
or offers or promises to give any official vote in consideration that 
another member of the legislature shall give any such vote, either upon 
the same or another question, is guilty of n felony. (0 . L. 17, § 7941.)

Comparable provisions. ficc. disfranchisement, and disqualifirn-
Cul. Penal Code, §811 (substantially lion forever from holding office of pah- 

identical, specifying punishment by im- lie trust).
prisonment for not less than one nor Idaho Code. § 17-504 (substantially 
more than 14 years; forfeiture of of- identical).

103-26-19. Member Promising to Trade Vote or Influence.
Every person elected to either house of the legislature who offers or 

promises to give or trade his vote or influence in favor of or agAinst 
any measure or proposition pending or proposed to be introduced into 
the legislature, in consideration or upon condition that any other person 
elected to the same legislature will give or trade, or will promise or as
sent to give or trade, his vote or influence in favor of or aguinst any 
other measure or proposition pending or proposed to be introduced into 
such legislature is guilty of a felony. (C. L. 17, § 7942.)
Comparable provisions.

Mont. Rev. Codes, § 10840 (guilty  of 
solicitation of bribery; imprisonment, 
one to ten years).

103-26-20. Member Trading Vote or Influence.
Every member of the legislature who gives his vote or influence for or 

against any measure or proposition pending or proposed to be intro
duced in such legislature, or offers, promises or assents to trade or give 
such vote or influence upon condition that any other member will trade 
or give, or will promise or assent to trade or give, his vote or influence 
in favor of or against any other measure or proposition pending or pro
posed to be introduced in such legislature, or in consideration that any
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other member has given his vote or influence for or against any other 
measure or proposition in such legislature, is guilty of a felony.

(C. L. 17, §7943.)
Comparable pruvinioriH.

Mont. Rev. Codes, g 10841 (guilty of 
bribery; imprisonment, one to ten yours).

103-26-21. Corruptly Soliciting Official Action of any Public Officer.
Every person who corruptly solicits, directly or indirectly, the official 

action of any member of the legislature or of any public officer of the 
*talc, or of any political division thereof, is guiltv of a felonv.

(C. L. 17, § 7944.)
[Dmparable provisions. bribery ; impri-iunment, one to leu

Mont. Rev. Codes, g 1084:1 (guilty of years).
K'rupulion unil practice o f solicitation of

103-2IW 2. Member Failing to Disclose Private Interest in Legislation.
Every member of the legislature who has a personal or private in

terest in any measure or bill proposed or pending before the legislature 
of which he is a member, and does not disclose the fact to the house of 
which he is a member, and votes thereon, is guilty of a misdemeanor.

(C. L. 17. § 7945.)
Comparable provisions.

Mont. Rev. Codes, g 10844 (identical).

103-2IW 3. Voting in Consideration or on Condition of Governor’s 
Action.

Every person elected to either house of the legislature who gives, or 
offers or promises to give, his official vote or influence in favor of or 
against any measure or proposition pending or proposed to be intro
duced into, or that has already passed or been passed by, either house 
of the legislature, in consideration or on condition that the governor 
shall approve or disapprove, veto or sign, or agree to approve or dis
approve, veto or sign, any such measure or proposition, or any measure, 
proposition, bill or act or proposed law that has already been passed by 
the legislature, or either house thereof, or in consideration or upon 
condition that the governor shall nominate for appointment or appoint 
or remove any person to or from any office or position under the laws 
of this state, is guilty of a felony. (C. L. 17, § 7946.)

103-21^2-1. Id. By Senator, to AITect Governor’s Appointments.
Every person elected to the senate of this state who shall ofTcr or 

agree to give his ofliciul vote or influence for or against the confirmation 
:>f any person nominated or to be nominated for appointment or ap
pointed or to be appointed, to any office in this state, in consideration or 
upon condition that the governor shall nominate for appointment or 
appoint or refuse to appoint or nominate for appointment any person 
to or for any office or position in this state is guilty of a felony.

(C. L. 17, § 7947.)
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103-26-25. Witnesses Before Legislature— Failing to Attend and 
Testify.

Every person who, being summoned to attend as a witness before 
either house of the legislature or any committee thereof, refuses or neg
lects, without lawful excuse, to attend pursuant to such summons, and 
every person who, being present before either house of the legislature or 
any committee thereof, willfully refuses to be sworn or to answer any 
material and proper question, or to produce, upon reasonable notice, 
any material and proper books, papers or documents in his possession 
or under his control, is guilty of a misdemeanor. (C. L. 17. § 7948.)
Comparable prnriainns.

f ill. Penal Code, § 87, Idaho Code,
§ 17-4505, Mont. Rev. Codes, § 10845 
(identical).

103-26-26. Lobbying for Hire.
Every person who obtains, or seeks to obtain, money or other thing of 

value from another person upon a pretense, claim or representation that 
he can or will improperly influence in any manner the action of any 
member of any legislative body in regard to any vote or legislative 
matter is guilty of a felony. (C. L. 17, § 7949.)
Comparable provinions.

Cnl. Penal Code, 5 89, Mont. Rov.
Codex, 5 10840 (include identical provi-

103-26-27. Witnesses Denied Claim of Privilege in Prosecutions Under 
Chapter.

Upon the trial no person otherwise competent as a witness shall be 
excused from testifying as such concerning any offense charged under 
this chapter on the ground that such testimony may criminate himself 
or subject him to public infamy, but such testimony shall not after
wards be used against him in any judicial proceeding, except for 
perjury in giving such testimony. (C. L. 17, § 7950.)
Comparable provisions.

Cal. Penal Code, § 8 9 , Mont. Rev.
(todex. § 10840 (include identical provi-

ARTICLE 3
Crimes A g ainst  Public Justice

History. R. S . 1898, T itle  75, Ch. 0, p. 888 ; Comp
This article was under u chapter head- I jiwh 1907, Title 90, Ch. li, p. 1276. 

inir "Corruption of Judicial Officers" in

103-26-28. Bribes Offering or Giving to Judicial Officer, Juror, etc.
Every person who gives or offers to give a bribe to, or who attempts 

corruptly to influence, any judicial officer, juror, referee, arbitrator, 
umpire, appraiser or other person who may be authorized by law to hear 
and determine any question or controversy, with intent to influence his
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vote, opinion or decision upon any matter or question which is or may be 
brought before him for decision, is guilty of a felony.

(C. L. 17, §7954.)
Comparable provisions.

Cnl. Penal Code, § 02, Mont. Rev. 
Codex. § lOBS.'t (imprisonment, one to 
ten yours).

Idnho Code. §17-701 (similur).

CroKH-referenre*.
‘•Uribe" defined. 103-1-3.

A. L. R. notes.
Criminal offense o f bribery as affected 

by lack o f  authority of officer, 122 A. 
I.. R. 961; crim inal offense of bribery a? 
affected by lack o f legal qualification of 
person assum ing or alleged to be an 
officer, 116 A. L. R. 1263.

103-26-29. Id. Judicial Offleer, Juror, etc.. Asking for or Receiving.
Every judicial officer, juror, referee, arbitrator, umpire, appraiser or 

other person authorized by law to hear or determine any question 
or controversy, who asks or receives, or agrees to receive, any bribe, 
upon any agreement or understanding that his vote, opinion or decision 
upon any matter or question which is or may be brought before him for 
decision shall be influenced thereby, is guilty of a felony.

(C. L. 17, §7955.)
Comparable provisions. Montana provisions specify imprison-

C'sl. Pens) Code, § 93, Idaho Code, ment of not leas than one nor more than 
§ 17-702, Mont. Rev. Codes, § 10864 (sub. ten years), 
sluntmlly identical; California and

103-26-30. Extortion by Judicial Officers.
Every judicial officer who asks or receives any emolument, gratuity 

or reward, or any promise thereof, except such as may be authorized by 
law, for doing any official act is guilty of a misdemeanor.

(C. L. 17, §7966.)
Comparable provisions. Idaho Code, § 17-703 (id en tical); Mont.

Cal. Penal Code, § 9 4  (includes iilen- Rev. CoiIub, §10866 (felony), 
lical provision).

103-26—31. Corrupting Jurors, Arbitrators, Referees, etc.
Every person who corruptly attempts to influence a juror, or any 

person summoned or drawn as a juror or chosen as an arbitrator or 
umpire or appointed a referee, in respect to his verdict in, or decision of, 
any cause or proceeding pending or about to be brought before him, 
cith er:

(1 ) By means of any communication, oral or written, had with him, 
except in the regular course of proceedings; or,

(2) By means of any book, paper or instrument exhibited otherwise 
than in the regular course of proceedings; or,

(3) By means of any threat, intimidation, persuasion or entreaty ; or,
(4) By means of any promise or assurance of any pecuniary or other

advantage;— is guilty of n misdemeanor. (C. L. 17, § 7967.)
Comparable provisions. identical, except as to wording, “ • • *

Cal. Pcnnl Code, § 9 6 , Mont. Rev. is guilty o f a felony").
Codes, § 10866 (substantially identical,
except ns specifying fine, not exceed- A. L . R. notes.
ing S5.000, or im prisonment not exceed- Communicating with grand jury or 
ing five years). member thereof ub a criminal offense,

Idaho Code, § 17-704 (substantially 112 A. I.. R. 319.
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103-26-32. Jurors, Arbitrators, Referees, etc.. Yielding to Corruption.
Kvery juror or person drawn or summoned as h juror, or chosen 

arbitrator or umpire, or appointed referee, who:
(1) Makes any promise or agreement to give a verdict or decision for 

or against any party; or,
(2) Willfully and corruptly permits any communication to be made 

to him, or receives any book, paper, instrument or information relating 
to any cause or matter pending before him, except according to the 
regular course of the proceedings;— is punishable by fine not exceeding
91,000, or bv imprisonment in the state prison not exceeding one vear.

(C. L. 17, §7958.)

Comparable provisions. Idaho Code, § 17-706 (substantially
Cal. Penal Code, §86 , Mont. Rev. the same except as to  wording, “ • • • 

Codes. § 1UH57 (substantially identical, is guilty of a felo ny "), 
except ns specifying fine not exceeding 
*5.000, or imprisonment not exceeding 
five years).

103-26-33. Fraud in the Drawing of Jurors.
Every person authorized by law to assist at the drawing of any jurors 

to attend any court, who willfully puts or consents to the putting upon 
any list of jurors, as having been drawn, any name which shall not 
have been drawn for that purpose in the manner prescribed by law; 
or who omits to place on such list any name that shall have been drawn 
in the manner prescribed by law; or who signs or certifies any list of 
jurors as having been drawn which was not drawn according to law; or 
who is guilty of any other unfair, partial or improper conduct in the 
preparation or drawing of any list of ju rors;— is guilty of a misde
meanor. (C. L. 17, § 7959.)

Cross-references.
Drawing of jurors, 48 -0-20  el seep

103-26-31. Justice of Peace or Constable Purchasing Judgment.
Every justice of the peace or constable of the same precinct who pur

chases, or is interested in the purchase of, any judgment or part thereof 
on the docket of, or on any docket in possession of, such justice is guilty 
of a misdemeanor. (C. L. 17, § 7960.)

Comparable provisions. § 10800 (identical, except th at term
Idaho Code, § 17-70G (identical); Cal. "township” is used in lieu of “precinct” ). 

Penal Code, § 97; Mont. Rev. Codes,

103-26-35. Conviction of Officer Forfeits Office.
Every officer convicted of any crime defined in this chapter, in addi

tion to the punishment prescribed, forfeits his office. (C. L. 17, § 7961.)

Comparable provisions. Cross-references.
Cal. Penal Code, § 98, Mont. Rev. Disqualification by crime, 103-1-17, 

Codes, § 10861 (substantially identical. 103-26-61. 
and coupled with following clause: “and 
is forever disqualified from holding any 
office in this sta te” ).

Idaho Code. § 17-707 (identical).
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103-26-36. Offering False Documentary Evidence.
Every person who, upon any trial, proceeding, inquiry or investiga

tion whatever authorized or permitted by law, offers in evidence as 
genuine or true any book, paper, document, record or other instrument 
in writing, knowing the same to have been forged or fraudulently 
altered or antedated, is guilty of a felony. (C. L. 17, § 7991.)
Comparable proviaion*. ('roan-referencea.

Cnl. Penal Code. $ 132, Mont. Rev. Forgery, 103-24; inutilntinfr or falsify. 
Codes, | 10891 (identical). inn public records, 103-20-11, 10:1-26-70,

103-2(5-71.

103-26-37. Deceiving Witnesses.
Every person who practices any fraud or deceit, or knowingly makes 

or exhibits any false statement, representation, token or writing, to 
any witness or any person about to be called as a witness, upon any 
trial, proceeding, inquiry or investigation whatever authorized by law, 
with intent to affect the testimony of such witness is guilty of a misde
meanor. (C. L. 17, § 7992.)
Comparable provision*.

Cal. Penal Code, § 133, Mont. Rev.
CodcB, § 10892 (identical).

103-26-38. Preparing False Evidence.
Every person who prepares any false or antedated book, paper, rec

ord, instrument in writing or other matter or thing with intent to 
produce or allow it to be produced for any fraudulent or deceitful pur
pose as genuine or true, upon any trial, proceeding or inquiry whatever 
authorized by law, is guilty of a misdemeanor. (C. L. 17, § 7993.)
Comparable provisions.

Cnl. Peiml Code. § 134. Mont. Rev.
Codes. $ 10803 (substantially identical, 
except ns to specifying “felony").

103-26-39. Destroying or Concealing Evidence.
Every person who, knowing that any book, paper, instrument in 

writing or other matter or thing is about to be produced in evidence, 
upon any trial, inquiry or investigation whatever authorized by law, 
willfully destroys or conceals the same, with intent thereby to prevent 
it from being produced, is guilty of a misdemeanor. (C. L. 17, § 7994.)
Comparable provisions.

Cnl. Penal Code, § 135. Mont. Rev.
Codes, | 10894 (substantially identical).

103-26-40. Preventing or Dissuading Witness from Attending.
Every person who willfully prevents or dissuades any person who is 

or may become a witness from attending upon any trial, proceeding 
or inquiry authorized by law is guilty of a misdemeanor.

(C. L. 17, § 7995.)
Comparable provisions.

Cnl. Penal Code, § 136. Mont. Rev. 
Codes, § 10895 (identical).
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103-26-41. Bribing Witnesses.
Every person who gives or offers or promises to give to any witness or 

person about to be called as a witness any bribe, upon any understand
ing or agreement that the testimony of such witness or person about to 
be culled as a witness shall be thereby influenced, or who attempts by 
any other means fraudulently to induce any witness or person about to 
be called as a witness to give false or to withhold true testimony, is 
guilty of a felony. (C. L. 17, §7996.)
Comparable provisions.

Cal. Penal Code. § 137. Mont. Rev. 
Codes. § 10893 (substantially identicul).

('rn«H-referencen.
"B rib e” defined, 103 -1 -3 ; corruption 

of jurors, 103-20-31.

A. I,. It. note*.
Falsity of contemplated testimony ns 

condition of offense of bribery of. a t
tempt to bribe, or acceptance of bribe 
or gift by, prospective witness, 110 A. 
I.. U. 582.

103-26—42. Id. Witness Asking for or Receiving Bribe.
Every person who is a witness, or is about to be called as such, who 

receives or offers to receive any bribe, upon any understanding that 
his testimony shall be influenced thereby or that he will absent himself 
from the trial or proceeding upon which his testimony is required, is 
guilty of a misdemeanor. (C. L. 17, §7997.)
Comparable provisions.

Col. Penal Code, § 138, Mont. Rev.
Codes, § 10897 (identicul, except as to 
"felony” specification).

103-26—43. Common Barratry— Defined.
Common barratry is the practice of exciting groundless judicial pro

ceedings, and is punishable by imprisonment in the county ja il not ex
ceeding six months or by a fine in any sum less than $300, or by both.

(C. L. 17, § 8008.)
Comparable provisions. Cross-references.

('a). Penoi ('ode, §158 (includes idenli- Duty of attorney, <>-0-25; champerty 
cal definition; not exceeding six months and maintenance, 0—0-2d ; wrongfully 
imprisonment and fine not exceeding bringing suit in justice court, 103-3-1. 
$500).

103-26—44. Id. Proof Required for Conviction.
No person can be convicted of common barratry except upon proof 

that he has excited suits or proceedings at law in at least three instances 
and with a corrupt and malicious intent to vex and annov.

(C. L. 17, §8009.)
Comparable provisions.

Cal. Penal Code, §159 (identical, ex
cept as being worded in part: “ * * °
corrupt or malicious intent * * ° " ) .

103-26-45. Grand Juror Acting After Challenge Against Him Allowed.
Every grand juror who, with knowledge that a challenge interposed 

against him by a defendant has been allowed, is present at, or takes part 
in, or attempts to take part in, the consideration of the charge against
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the defendant who interposed the challenge, or the deliberations of the 
grand jury thereon, is guilty of a misdemeanor. (C. L. 17, § 8010.) 
Cross-reference*.

Punishable* as  contempt, 106—lit—10.

103-26-46. Disclosure of Indictment Before Defendant’s Arrest.
Every grand juror, prosecuting attorney, clerk, judge or other officer 

who, except by issuing or in executing a warrant of arrest, willfully dis
closes the fact of a presentment of an indictment having been made for 
a felony, until the defendant has been arrested, is guilty of a misde
meanor. (C. L. 17, § 8011.)
Comparable provisions. Cross-references.

Cal. Penal Code, § 1G8 (substantially Sim ilar section, 105-21-48 ; grand 
identical). jury proceedings to be kept secret, 106-

103-26-47. Disclosing Proceedings Had Before Grand Jury.
Every grand juror who, except when required by a court, willfully 

discloses any evidence adduced before the grand jury, or anything 
which he himself or any other member of the grand jury may have said, 
or in what manner he or any other grand juror may have voted on a 
matter before them, is guilty of a misdemeanor. (C. L. 17, § 8012.)
Comporable provisions.

Col. Penal Code. § 109 (identical).

Cross-references.
Proceedings to be kept secret, 105- 

19-10; disclosure of evidence on order of 
court. 105-19-10 ; not to be questioned 
as to vote, 106-19-11.

1. Scope and operation of section.
This section docs not forbid the dis

closure when required by the court, as 
where grand juror is called to testify  
before petit jury, to a confession made 
by defendant when testify ing voluntarily 
before the grand jury. United States v. 
Kirkwood. 6 U. 123, 126, 13 P . 234.

103-26-48. Failure of Public Officer to Perform Duty—Omnibus 
Penalty.

Every willful omission to perform any duty enjoined by law upon 
any public officer, or person holding any public trust or employment, 
where no special provision has been made for the punishment of such 
delinquency is punishable as a misdemeanor. (C. L. 17, § 8013.)

103-26-49. Justices of Peace and Constables Not to Be Interested in 
Actions.

No justice of the peace or constable shall be interested in any suit or 
action in any court of any justice of the peace, as attorney, agent, col
lector or otherwise, except when a plaintiff or defendant in an action. 
Every justice of the peace or constable who shall violate any of the 
provisions of this section is guilty of a misdemeanor, and in addition 
to the penalty prescribed shall forfeit his office. (O. L. 17, § 8015.)
History. 1. Operation and effect o f section.

This section is practically identical “This provision of the stututc clearly 
with R. S . 1898, §4155 ; Comp. Laws prohibits u justice o f the ponce from  be- 
1007, § 4166. coming interested in any action, in a

justice's court, as an attorney unless he 
Crass-refereneeB. is ti party to the action, and hence pre-

Offlcera not to  pructicc law, G-0-3B, vents him from  practicing as an et- 
20-G-2, 104-72-4. torne.v in such a court; but there is no
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prohibition in the provision as to any practice. In such case the maxim, 
other court, and, therefore, the statute ‘Exprcssio unius cat cxclusio alterius,' 
having mentioned specifically the court applies.” Nichols v. Oregon Short Line 
in which he shnll not practice, he may R . Co., 28 U. 318, 76 P . 866. (Construe- 
act us an attorney in every other court tion and application of sim ilar pro
in which his license entitles him tu vision o f form er statute.)

103-26-50. Officer Refusing (o Arrest or Receive Party Charged with 
Crime.

Every sheriff, keeper of a jail, constable or other peace officer who 
willfully refuses to receive or arrest any person charged with a crimi
nal offense is punishable by a fine not exceeding 51,000 and imprison
ment in the county ja il not exceeding one year. (C. L. 17, §7998.)

103-26-51. Delaying to Take Person Arrested Before Magistrate.
Every public officer or other person, having arrested any person upon 

a criminal charge, who willfully delays taking such person before a 
magistrate having jurisdiction to take his examination is guilty of a 
misdemeanor. (C. L. 17, § 7999.)
Cross-references.

Defendant to  be Uikon before m agis
trate without delay, 106-12-14, 105

103-26—52. Acting Without Regular Process or Authority.
Every public officer, or person pretending to be a public officer, who, 

under the pretense or color of any process or other legal authority, ar
rests any person or detains him against his will, or seizes or levies upon 
any property, or dispossesses any person of any lands or tenements, 
without a regular process or other lawful authority therefor, is guilty 
of a misdemeanor. (C. L. 17, § 8000.)

103-26-53. Inhumanity to Prisoners.
Every officer who is guilty of willful inhumanity or oppression toward 

any prisoner under his care or in his custody is punishable by fine 
not exceeding $1,000 or by imprisonment in the county ja il not exceed
ing one year. (C. L. 17, § 8001.)
Comparable provisions. Cross-references.

Cal. Pcnul Code, § 2053 (similur in Inhumanity to prisoner, 103-1-38; 
purport). arrested person not he treated with un

necessary rigor, Const. A rt. I, §9 .

103-26-54. Resisting or Obstructing Officers in Discharge c f  Duty.
Every person who willfully resists, delays or obstructs any public 

officer in discharging, or attempting to discharge, any duty of his office, 
when no other punishment is prescribed, is punishable by fine not ex
ceeding $1,000 or by imprisonment in the county ja il not exceeding one 
year, or by both. (C. L. 17, § 8002.)

History. Cross-references.
This section is substantially identical Interfering with or resisting officer, 

with R. S. 1898, §4142 ; Comp. Lows 103-26-5, 103-26-64.
1007, § 4142.
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1. Indictment or information.
Under an indictment for restating an

officer in the discharge o f his duty, the 
specific duty attempted to be discharged 
and to which resistance is offered should 
be nllegcd in the information, and proof 
offered must support allegations of in- 
formntion. S tate  v. Beckendorf, 70 I!.
MO, .104, 10 P.2d 1073.

2. Instructions.
Proper instructions on trial of infor

mation for resistonce to lawful arrest

103-26-55. Injuring, Destroying or Retaking Goods in Custody of 
Officer.

Every person who willfully injures or destroys, or takes or attempts 
to take, or assists any person in taking or attempting to take, from the 
custody of any officer or person any personal property, which such offi
cer or person has in charge under any process of law, is guilty of a 
misdemeanor. (C. L. 17, §7965.)

103-26-56. Assaults by Officer Under Color of Authority.
Every public officer who, under color of authority, without lawful 

necessity, assaults or beats any person is punishable by a fine not ex
ceeding $1,000 or by imprisonment in the county ja il not exceeding one 
year. (C. L. 17, § 8003.)

103-26-57. Refusing to Assist Officer in Making Arrest.
Every male person over eighteen years of age who neglects or refuses 

to join the posse comitatus or power of the county, by neglecting or re
fusing to aid and assist in taking or arresting any person against 
whom there may be issued any process, or by neglecting to nid and 
assist in retaking any person who after being arrested or confined may 
have escaped from such arrest or imprisonment, or by neglecting or re
fusing to aid and assist in preventing any breach of the peace or the 
commission of any criminal offense, being thereto lawfully required by 
any sheriff, deputy sheriff, constable, judge or justice of the peace or 
other officer concerned in the administration of justice is punishable by 
a fine of not exceeding $100. (C. L. 17, § 8004.)
[‘roKH-rf ferente h.

Officer may command assistance,
106-5-1.

103-26-58. Compounding or Concealing Crime.
Every person who, having knowledge of the actual commission of a 

crime, takes money or property of another or any gratuity or reward, 
j r  any engagement or promise thereof, upon any agreement or under
standing to compound or conceal such crime, or to abstain from any 
prosecution thereof, or to withhold any evidence thereof, except in the 
cases provided for by law in which crimes may be compromised by leave 
of court, is punishable as follows:

(1 ) By imprisonment in the state prison not exceeding five years or 
in a county jail not exceeding one year, where the crime is punishable 
by death or imprisonment in the state prison for life.

arc1 act out in S tate  v. Beckendorf, 711 
U. IlliO, 10 P.2d 1073.

A. I -  It. notes.
Dispute over custody as affecting 

charge of obstructing or resisting ar
rest. 3 A. 1.. R. 12!I0; what constitute? 
offense of obstructing or resisting officer, 
48 A. L . R . 74C.
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(2) By imprisonment in the state prison not exceeding three years 
or in the county ja il not exceeding six months, where the crime is pun
ishable by imprisonment in the state prison for any other term than for 
life.

(3 ) By imprisonment in the county ja il not exceeding six months or 
by line not exceeding $100, where the crime is a misdemeanor.

(C. L. 17, §8005.)
Comparable provisions. Cross-references.

Cal. Penal Code, § 163 (substantially Compromising public offenses, 106-60; 
identical except as to suhd. 3, which parties to crim e, 103-1-42 e t seq.; one 
reads in p art: “• *  * or by flno not concealing crim e as accessory, 103-1-44.
exceeding five hundred dollars • • * ”).

A RTICLE 4
Crim es  A g ainst  P ublic P roperty

History.
This article was It. S . 1898, Title 76. 

Ch. 37, p. 916 ; Comp. Laws 1907, Title 
90, Ch. 37. p. 1316.

103-26-59. Misusing Public Moneys— Falsifying Accounts.
Every officer of this state, or of any county, city, town, precinct or 

district of this state, and every other person charged with the receipt, 
safekeeping, transfer or disbursement of public moneys, who either:

(1 ) Without authority of law appropriates the same or any portion 
thereof to his own use, or to the use of another; or,

(2 ) Loans the same or nny portion thereof without authority of law; 
or,

(3 ) Fails to keep the same in his possession until disbursed or paid 
out by authority of law; or,

(4 ) Unlawfully deposits the same or any portion thereof in any bank 
or with any other person; or,

(5 ) Knowingly keeps any false account, or makes any false entry or 
erasure in any account of or relating to the same; or,

(6 ) Fraudulently alters, falsities, conceals, destroys or obliterates 
any such account; or,

(7 ) Willfully refuses or omits to pay over, on demand, any public 
moneys in his hands, upon the presentation of a draft, order or warrant 
drawn upon such moneys by competent authority; or,

(8 ) Willfully omits to transfer the same, when such transfer is re
quired by law ; or,

(9 ) Willfully omits or refuses to pay over, to any officer or person
authorized by law to receive the same, any money received by him un
der anv duty imposed by law so to pay over the same;—is guilty of a 
felony.' (C. L. 17, § 8235.)
History.

This section is practically identical 
with 2 Comp. Ijiws 1888, §4003 ; K. S. 
1898, §4316 ; Comp. Laws 1907, §4316.

Comparable provisions.
Cal. Penal Code, §42 4  (sim ilar; im

prisonment for not less than one nor 
more than ton years; and disqualified 
from holding any office in California).

Cross-references.
Deposits of public funds, 74 -1 ; muti- 

luting or destroying public records, 103- 
24-2. 103-20-11, 103-26-70. 103-26-71; 
larceny or mutilation of public records, 
103-20-70 ; forgery, definition, 103-24- 
1 ; limitation of prosecution, 106-9-1.

I. Operation and effect of section.
This section creates a distinct offense 

not embraced in the general statute
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(10.1-16-2) on the subject of embezzle
ment. S ta te  v. Siddoway, fil U. ISO, 211 
P, 0(58.

This section will probably have to be 
construed in connection with Title 74. 
See Pixton v. Perry, 72 U. 120, 2iitl P. 
144, discussing repeuled provision of 
form er Banking Act.

2. Words and phrases defined.
Deputy treusurer is officer or "other

Eerson charged with receipt, safe- 
ceping or transfer" o f  public money 

within meaning of this section. Mc- 
Millin v. Emory, 69 U. 55!!, 205 P. 898.

3. Elem ents of offense.
Criminal intent is clement of offense 

under this provision. S tate  v. Blue, 17 
U. 176, 63 P. 978.

4. Indictment or information.
An indictment under subdivision (9) 

which alleges a failure and refusal at 
all times to perform the act sufficiently 
charges a failure to perform a t the

filace required; nor is it  necessary to al- 
ege that accused had not settled with 

county clerk, and an averment th at de
fendant as such collector ‘‘feloniously 
and willfully refused to pay to the 
county treasurer o f Beaver County, 
then and there being, and a public offi
cer thereof," sufficiently alleges th at

there wus a duly qualified county treas
urer, and th at payment into the treas
ury hud not been made. People v. 
ItogeiHon, 4 U. 231, 7 P. 255, 410.

5. Evidence.
Evidence warranted conviction of 

county treasurer for embezzlement of 
funds received for taxes. S ta te  v. 
Christmnson, 9R U. 278, 1)4 P.2d 472.

Conviction o f county clerk o f unlaw
ful appropriation of public money to his 
own use. Held, sustained by the evidence. 
State v. Carlstrom , 94 U . 169, 7(5 P.2d 
5(55.

6. Instructions.
In prosecution of state  fish and game 

warden for appropriating state money 
to his own use, and instruction in which 
court read th is entire statute was erro
neous, hut since it did not prejudice 
rights of defendant, such error was dis
regarded. S ta te  v. Siddoway, Cl U. 189, 
211 P . 968.

A. I *  K. notes.
Statute relating to offense of mis

appropriating or embezzling public 
money or property as applicable to  one 
not in possession. 128 A. L . R. 1373; 
what constitutes public funds or public 
money within embezzlement statute, 123 
A. L . R. 478.

103-26-60. Public Moneys—Failure to Safely Keep and Pay Over.
Every officer charged with the receipt, safekeeping or disbursement 

of public moneys who neglects or fails to keep and pay over the name, 
in the manner prescribed by law, is guilty of a felony.

(C. L. 17. § 8236.)
Comparable provisions.

Cal. Penal Code, § 425 (identical).

103-26-61. Id. Making Profit Out of or Misusing.
The making of profit out of public moneys, or using the same for any 

purpose not authorized by law, by any public officer, is a felony, and any 
such officer, in addition to the punishment provided by law, shall be dis
qualified to hold public office. (C. L. 17, §8237.)
History.

This section is substantially identi
cal with R. S . 1898, §4317 ; Comp. Laws 
1907, § 4317.

Cross-references.
Constitutional provision. Const. Art. 

X III , § 8 ;  disqualification to hold office 
by misconduct in  office, 1055-1-17, 
103-26-36.

1. Banking transactions by public

Under th is section authority o f public 
officer to lend public funds or to deposit 
them with a hunk is restricted. Pixton 
v. Perry, 72 U. 129, 134, 269 P, 144.

103-26-62. Id. Defined.
The term “public moneys,” as used in the three preceding sections, 

includes all bonds and evidences of indebtedness and all money belong-
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ing to the state, or to any town, city, county, precinct or district therein, 
and ul) money, bonds and evidences of indebtedness received or held by 
state, county, district, city, town or precinct officers in their official 
capacity. (C. L. 17, § 8238.)
Comparable provisions.

Cal. Penal Code, §420  (substantially 
identical).

103-26-63. Failing to Pay Over Fines and Forfeitures.
Every public officer who receives any fine, forfeiture or fee and re

fuses or neglects to pay over the same within the time prescribed by 
law is guilty of a misdemeanor. (C. L. 17, § 8239.)
CroKH-referenres.

Charging or receiving illegal fees, 28- 
7 -15 ; failure to  keep fee book, etc., 2 8 - 
7-13.

103-26-64. Revenue and Taxation—Obstructing Collection.
Every person who willfully obstructs or hinders any public officer 

from collecting any revenue, taxes or other sums of money in which the 
people of this state are interested, and which such officer is by law 
empowered to collect, is guilty of a misdemeanor. (C. L. 17, § 8240.)
Comparable provisions. Cross-references.

Cnl. Pennl Code, § 428 (identical). Interfering with or obstructing officer,
103-28-5, 10.1-26-54.

103-26-65. Id. Information to Assessor— Refusing to Give or Giving 
False.

Every person who unlawfully refuses, upon demand, to give to any 
county assessor or deputy county assessor a list of his property subject 
to taxation, or to swear to such list, or who gives a false name, or 
fraudulently refuses to give his true name when demanded by such 
assessor in the discharge of his official duties, is guilty of a misde
meanor. (C. L. 17, § 8241.)

103-26-66. Id. Receipts for Payment— Giving or Using False— Fail
ing to Give.

Every person who uses or gives any receipt, except that prescribed by 
law, ns evidence of the payment for any tax or license of any kind, or 
who receives payment for such tax or license without delivering the 
receipt prescribed bv law, is guilty of a misdemeanor.

(C. L. 17, § 8242.)
Comparable provisions.

Col. Penal Code, §431 (sim ilar).

103-26-67. Id. Refusing Collector List of Employees— Denying Ac
cess to Place of Employment.

Every person who, when requested by the assessor or collector of 
taxes or license fees, refuses to give to such assessor or collector the 
name and residence of each man in his employ, or to give such assessor 
or collector access to the building or place where such men are em
ployed, is guilty of a misdemeanor. (C. L. 17, § 8243.)
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103-26-68. Doing Business Without License.
Every person who commences or carries on any business, trade, pro

fession or calling, for the transaction or carrying on of which a license 
is required by any law, or by any county, city or town ordinance, with
out taking out the license required by law or ordinance is guilty of a 
misdemeanor. (C. L. 17, § 8244.)

103-26—69. Trafficking in Warrants.
No state, county, city, town or district officer shall, either directly or 

indirectly, contract fo r or purchase any warrant or order issued by the 
state, county, city, town or district of which he is an officer, a t any dis
count whatever upon the sum due on such warrant or order, and, if  any 
state, county, city, town or district officer shall so contract for or pur
chase any such order or warrant, he is guilty of a misdemeanor.

(C. L. 17, § 8245.)

10.3-26-70. Stealing or Mutilating Public Records— By Custodian.
Every officer having the custody of any record, map or book, or of any 

paper or proceedings of any court, filed or deposited in any public office, 
or placed in his hands for any purpose, who is guilty of stenling, will
fully destroying, mutilating, defacing, altering, falsifying, removing or 
secreting the whole or any part thereof, or who permits any other 
person so to do, is guilty of a felony. (C. L. 17, §7976.)
CroNK-rcfcronfph. fjilHifying evidence, I03-2G-3G c t  seq.;

M utilating or destroying records, 103- forgery, 103-24; no limitation on prose- 
20-60 ; withholding records, 103-20-11; cation, 106-0-1.

103-26-71. Id. By One Not Custodian.
Every person, not an officer such as is referred to in the preceding 

section, who is guilty of any of the acts specified in that section is pun
ishable by imprisonment in the state prison not exceeding three years or 
in a county ja il not exceeding one yeur. or by a fine not exceeding $100, 
or by both such fine and either of such imprisonments.

(C. L. 17, §7977.)

103-26-72. Recording False or Forged Instruments.
Every person who knowingly procures or offers any false or forged 

instrument to be filed, registered or recorded in any public office, which 
instrument, if genuine, might be filed or registered or recorded under 
any law of this state or of the United States, is guilty of a felonv.

(C. L. 17, § 7978.)

103-26-73. Injuring or Removing Monuments of Official Surveys.
Every person who willfully injures, defaces or removes any signal, 

monument, building, or appurtenance thereto, placed, erected or used 
by persons engaged in the United States or state survey is guilty of a 
misdemeanor. (C. L. 17, §8396.)

CrnM-referenccR. nmlicious in jury of mining notices, etc.,
Removing or defacing other monu- 56-1-11. 

moots, 66-1-11 , 103-57-4 . 103-67-7;
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1 Oil—26—71. Toll Road. Bridges and Ferries—Taking Toll or Maintain
ing Without Authority.

Any person who demands or receives compensation for the use of 
any bridge or ferry, or who sets up or keeps any road, bridge or ferry, 
or constructed ford, for the purpose of receiving remuneration for the 
use of the same without authority of law; und any person who refuses 
to pay on demand the compensation or fee authorized to be collected 
for use of a licensed toll road, bridge, ferry or constructed ford after 
having used the same, is guilty of a misdemeanor. (C. L. 17, § 8471.) 
('r«H8-refercticeB.

Owner o f ferry  to obtain franchise 
from county, ID—5-41.

163-26-75. Tampering with Official Notice or Proclamation Duly 
Posted.

Every person who intentionally defaces, obliterates, tears down or 
destroys any copy or transcript or extract from or of any law of the 
United States or of this state, or any proclamation, advertisement or 
notice, set up at any place in this state by authority of any law of the 
United States or of this state, or by order of any court or of any public 
officer, before the expiration of the time for which the same was to re
main set up, is punishable by n fine of not less than $20 nor more than 
$100, or bv imprisonment in the county ja il not more than one month,

(C. L. 17, § 8399.)

103-26-76. Injuring or Destroying Jails.
Every person who willfully and intentionally breaks down, pulls 

down or otherwise destroys or injures any public jail or other place of 
confinement is guilty of a felony. (C. L. 17, § 8393.)

103-26-77. Injuring Highways or Bridges.
Every person who maliciously digs up, removes, displaces, brenks 

or otherwise injures or destroys any public highway, or any private 
way laid out by authority of law. or any bridge upon such highway or 
private way, is punishable by imprisonment in the state prison not 
exceeding three years, or in the county ja il not exceeding six months.

(C. L. 17, §8384.)

Piimnjces for in juring highway*. 30- 
1-liOx; defacing road sign*. 3d-2-!>.

103-26-78. Injuring or Removing Road Signs.
Every person who maliciously removes or injures any milepost or 

milestone or guidepost or any inscription on such, erected upon any high
way, is guilty of a misdemeanor. (C. L. 17, §8398.)
Crnas-refercnees.

Defacing road signs, 30-0-00 ,

163-26-79. 103-26-80. (Repealed by. L. 41, 2nd Spec. Seas., ch. 1, § 4, 
eff. Aug. 12. For new provision, see 19- 
7-17.)



1 0 3 -2 6 -6 1 T itle 103— Penal Code [906]

A RTICLE 6

D e s e c r a t io n  o p  F l a g , e t c .

This article was sections 4487x4 to 
4487x(5 o f  Comp. Laws 1907.

103-26-81. Penalty.
Any person who in any manner, for exhibition or display, places ot 

causes to be placed any word, figure, mark, picture, design, drawing 
or any advertisement of any nature upon any flag, standard, color oi 
ensign of the United States of America, or who exposes or causes tc 
be exposed to public view any such flag, standard, ensign or color upon 
which i9 printed, painted or otherwise placed, or to which is attached, 
appended, affixed or annexed any word, figure, mark, picture, design 
or drawing, or any advertisement of any nature, or who exposes tc 
public view, manufactures, sells, exposes for sale, gives away, or has 
in possession for sale or to give away, or for use for any purpose, any 
article or substance being an article of merchandise or a receptacle of 
merchandise, upon which has been printed, painted, attached or other
wise placed a representation of any such flag, standard, color or en
sign, to advertise, call attention to, decorate, make or distinguish the 
article or substance on which it is so placed, or who publicly mutilates, 
defaces, defiles, or tramples upon or casts contempt upon, either by 
word or act, any such flag, standard, color or ensign is guilty of a 
misdemeanor, and shall be punished by a fine not exceeding $100 or by 
imprisonment for not more than thirty days, or both, in the discretion 
of the court. (C. L. 17, § 8484.)

Comparable provision!*.
Cal. Milit. nnd Vc-t. Code, § 1514 (per

tains to  flags of United S lates and Cali
fornia).

Idaho Code. 5 17-4108 (includes sub
stantially identical provision applicable 
tu finer, standard, color or ensign of the 
United States, and to state flag of Idaho

and ensign thereof; also provides foi 
forfeiture o f $60 for each offense, to lx 
recovered with costs in civil suit).

Mont. Rev. Codes. §11501 (imprison
ment in county juil not exceeding on< 
year, or in stnte penitentiary not exceed
ing five veurs. and, in addition, fine not 
exceeding S1000).

103-26-82. “Flag” Defined.
The words “flag," “standard,” “color,” “ensign." as used in the next 

preceding section shall include any flag, standard, color, ensign, or 
any picture or representation of either thereof, made of any substance, 
or represented on any substance, and of any size, evidently purporting 
to be either such flag, standard, color or ensign of the United States 
of America, or a picture, or a representation of either thereof, upon 
which shall be shown the colors, the stars and the stripes, in any number 
of either thereof, or by which the person seeing the same, without de
liberation, may believe to represent the flag, color, standard or ensign 
of the United States of America. (C. L. 17, §8485.)

Comparable provisions. Rev. Codes. § 11662 (substantially identj.
Idaho Code, § 17-4608 (includes sub- ca l), 

stantiolly identical provision); Mont.
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103-26—83. Exceptions from Chapter.
The two preceding sections shall not apply to any act permitted by the 

statutes of the United States of America, or by the United States army 
and navy regulations, nor shall it be construed to apply to a newspaper, 
periodical, book, pamphlet, circular, certificate, diploma, warrant or 
commission of appointment to office, ornamental picture, or stationery 
for use in correspondence, on any of which shall be printed, painted or 
placed said flag, disconnected from any advertisement.

(C. L. 17, § 8486.)
Comparable provisions.

Mont. Rev. Codes, § 1150:1 (substan
tially identical).

103-26-84. Displaying Flag or Emblem of Disloyalty or Anarchy.
Whoever in this state hoists, carries or displays any flag or other 

emblem or banner with intent to proclaim or engender disloyalty to 
the government of the United States, or a belief in anarchy, is guilty 
of u felony, and shall be punished by imprisonment in the state prison 
for a term not less than one year nor more than ten years, and may 
also be fined in any sum not exceeding 81,000. (L. 19, p. 360, § 1.)
Comparable provisions.

Cnl. Milit. and Vet. Code, § 51(5 (simi- 
lur in purport).

Idaho Code, § 17-400U (sim ilar).

CHAPTER 27

HEALTH

103-27-1. Exposing Public to Contagious or Infectious Disease.
Every person who willfully exposes himself or another afflicted with 

any contagious or infectious disease in any public place or thoroughfare, 
except in his necessary removal in a manner the least dangerous to 
the public health is guilty of a misdemeanor. (C. L. 17, § 8205.)
Comparable provisions. Cross-references.

Idaho Code, §17-2705  (identical). Spreading contusion, 35-4-32 , 35—1-
22: contagious diseases, 35—4; health 
nuisances, 103-41.

CHAPTER 28

HOMICIDE AND ATTEMPT
103-28-1. Murder Defined.
102-28-2. Malice Defined.
102- 28-3. Degrees o f Murder.
103- 28-4. Penalty for Murder. 
103-28-5. Manslaughter Defined. 
103-28-6. Penalty for Manslaughter.

102 - 28-7. Death Must Result Within
a Y ear and a Day.

103- 28-8, Excusable Homicide.
103-28-9. Justifiable Homicide —  By

Public Officers.
103-28-10. Id. By Other Persons.
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10.1-26-11. III. B are Fenr Docs Not 101-28-1.1. Attempts to Kill by Poison.
Ju stify . 101-28-14. Assault with In ten t to

103-28-12. Excusable or Justifiable Murder.
Homicide Not Punishable.

103-28-1. Murder Defined.
Murder is the unlawful killing of a human being with malice afore

thought. (C. L. 17, § 8023.)
History.

This section came from Comp. Laws 
1876, Title V III, § 1917. and is identical 
therewith. I t  is also identical with 2 
Comp. Laws 1888, §4462, R. S . 1898, 
| 4159; Comp. Laws 1907, g 4169.

In other words, this section has been a 
I)«rt o f our Penal Code since territorial 
:lnvs, and has remained unchanged since 
that tim e. People v. Davis, 8 U. 412, 32 
P. «70. nff’d 151 U. S. 262, 38 L. Ed. 163, 
14 S . Ct. 328.

Comparable provisions.
Cal. Penal Code, g 187, Idaho Code, 

ji 17-1101. Mont. Rev. Codes, g 10963 
(identical).

lowu Code 1930, § 12910 (killing of 
human being with malice aforethought, 
either express or implied, is m urder).

Cross-references.
Murderer may not inherit from  victim, 

101-3-22.

1. Implications from  definition.
Definition excludes ideu of uny just 

cause or excuse for killing, or any prov
ocation, however great, to ju s tify  it. 
S tate  v. McDonald. 14 U. 173, 46 P. 872.

2. Elem ents of crime.
Since under this section the elements 

which constitute the crime of murder 
nre (1) th a t the being killed wan a 
human being. (2 ) that the killing was 
unlawful, and (3 ) th at the killing was 
done with malice aforethought, i f  a ll of 
these elem ents appear in the indict
ment, it is sufficient. People v. Davis, 
8  U. 412. 32 P. 070, nff’d 151 U. S . 262. 
38 L. Ed. 153. 14 S . Cl. 328. setting out 
indictment held to be sufficient.

1. Malice aforethought. 
See in fra, 10:1-28-2. I.

I. Indictment or information.
Indictment may use equivalent words; 

identical words of statute are not re
quired. Brannigan v. People. 3 U. 488. 
493. 24 P . 707. The indictment or in
form ation is dealt with nt length in an 
other title. See Title 105.

The word “intent” need not he used in 
an indictment for first degree murder if 
the words “ malice aforethought” arc 
used. People v. Davis, 8 U. 412, 419,

32 P. 670. aff'd 151 U. S . 262. .18 L . Ed. 
163, 14 S . Ct. 328.

Decisions from other jurisdictions.
—  California.

The law refuses to recognize as a de
fense the “irresistible, uncontrollable im
pulse” and “moral insanity” doctrines. 
People v. Donegan, 32 Cal. App.2d 710, 
90 P.2d 866.

Where accused is charged with murder 
o f two persons anil separate indictments 
are found against him and upon trial 
o f one indictment he is found not guilty 
and upon trial o f other indictment he 
contends th at five successive shots fired 
hy him resulting in deaths were actually 
one act, and th at, under Federal and 
S ta te  Constitutions, he could not be tried 
twice for same offense, held, th a t they 
were different acts  and separate crimes. 
S ta te  v. Melia, 231 Iowa 132, 1 N. W.2d 
230.

A . L . R. notea.
Absence of evidence supporting charge 

o f lesser degree o f  homicide as a f
fecting duty o f court to in stru ct bb 
to. or right o f ju ry  to convict of, 
lesser degree, 102 A. L. R. 1019. 

Acquittal on charge ns to one us liar to 
charge ns to the other, where the 
person is killed or assaulted by acts 
directed a t another, 2 A. L. It, 606. 

Conviction or acquittol upon charge of 
murder o f. or assault upon, m e 
person as bnr to prosecution for like 
offense against another person at 
the sume time. 20 A. L. R. 341. 

Discharge of firearm without intent to 
inflict injury us proximate cause 
of homicide resulting therefrom , 66 
A. L. R. 921.

Elopement, homicide or assault in a t
tempting to prevent. 8 A. L. R. 660. 

Excessive or improper punishment in
flicted on child l»y parent or one in 
loco parentis, ns criminal homicide 
or assault. 04 A. L. R. 292. 

Homicide by juvenile as  within jurisdic
tion o f juvenile court, 110 A. L. R. 
1084.

Homicide or assault in connection with 
negligent operation of automobile 
or its  use for unlawful purpose ot 
in violation of law, 99 A. L . R. 756.
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Improper treatm ent o f disease as homi
cide. 9 A. L . R. 211.

Inference of intent to kill where killing 
is by blow without weapon, 24 A. 
L. R. 006.

Necessity and m ateriality of statem ent 
of place of death in indietment or 
affidavit charging homicide, 2G A. 
L. R. 1342.

Negligent homicide by overturning boat, 
:i A. L . R. 1104.

Responsibility of persons participating 
in ja il delivery for homicide com

mitted by one o f their number, 15 
A. L. R. 456.

S e t gun or sim ilar device on defendant's 
own property, killing by as homi
cide, 37 A. L. R . 1101.

Voluntary intoxication as defense to 
homicide, 23 A. L . R. 438.

W hat amounts to participation in homi
cide on part o f one not actual per
petrator who was present without 
preconcert or conspiracy, 12 A. L. 
R. 275.

103-28-2. Malice Defined.
Such malice may be express or implied. I t  is express when there 

is manifested a deliberate intention unlawfully to take the life of a 
fellow creature. I t  is implied when no considerable provocation ap
pears, or when the circumstances attending the killing show an aban
doned and malignant heart. (C. L. 17, §8024.)
History.

This section is identical with Comp. 
Laws 1876, 1 1918. except th at the dis
junctive is used in the last sentence. 
But it  is absolutely identical with R. S. 
1898, § 4160; Comp. Laws 1907, § 4160.

Comparable provisions.
Cal. Tcnal Code. § 188, Idaho Code, 

§17-1102 , M ont Rev. Codes, § 10954 
(substantially identical).

Cross-references.
“ Malice” defined, 103 -1 -3 ; union of 

net and intent, 103-1-19 , 103-1-20. 1

1. Express nr implied malice.
This distinction between express and 

implied malice is well recognized. In 
either ease, however, the wicked inten
tion of the mind must be present. Peo
ple v. Davis. 8 I I . 412. 32 P. 670, aff’d 
151 U. S . 262, 38 L. Ed. 153. 14 S . Ct. 
328. " I t  is express where there is mani
fested a deliberate intention unlawfully 
to take away the life o f a fellow crea
ture. I t  is implied when no considerable 
provocation appears, or when the c ir
cumstances attending the killing show 
an abandoned or m alignant heart.” Peo
ple v. Davis, 8 U. 412. 415, 32 P. 670. 
alf'd 151 U. S. 262, 38 L. Ed. 153. 14 S. 
Ct. 328.

There being an intention to kill, and 
no provocation to ju stify  or excuse it, 
the silting must have been malicious, un
less the passion was so great th at the 
intent resulted from  it, and the intention 
was without thought, and the net of 
killing proceeded from passion alone, or 
so nearly alone that the passion could 
1>c said to he the controlling source or 
author. People v. Calton, 6 U. 461, 457, 
16 P . 902, rov’d on another point in 130 
U. S. 83, 32 L. Ed. 870, 9  S . Ct. 435.

2. Malice aforethought.
The legislature in this and the pre

ceding section declared in effect that 
malice aforethought, when express, shall 
mean a deliberate intention unlawfully 
to Lake the life of a  human being, and 
is implied when the unlawful killing is 
without any considerable provocation, or 
when the circum stances of the killing 
show an abandoned or m alignant heart. 
People v. Halliday, 5 U. 467, 17 P. 118.

3. Premeditation.
I f  the action of the mind is so impeded 

and hindered by passion, intoxication, or 
other sufficient cause that it cannot, 
'luring the tim e intervening, sufficiently 
think nnd deliberate upon the act and its 
consequences as to he able to  form a 
distinct and perfect intention in the light 
o f thought nnd reason, the premedi
tation is not sufficient to charaetcrizc 
the crime us murder in the first degree. 
People v. Calton. 5 U. 451, 468. 16 P. 
902, revM on another point in 130 U. S. 
83. 32 I.. Ed. 870, 9  S . Ct. 435.

I. "Abandoned and malignant heart."
Evidence of rape or criminal assault 

on deceased's wife and daughters after 
shooting deceased, admissible to  show 
“willful intent” anil “nn abandoned nnd 
inulignnnt h eart" in prosecution for first 
degree murder. State v. McGowan, 66 
U. 223. 241 P. 314.

5. Evidence.
The general rules governing the law 

of evidence in crim inal eases obtain with 
respect to proof of malice and intent. 
They may be shown by either direct or 
circum stantial evidence. S tate  v. Dewey, 
41 U . 538. 127 P. 275. These rules arc 
discussed a t  considerable length in State 
v. Mewhinney, 43 U. 136, 134 P. 632,
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L. R. A. 1910 D 590, Ann. Can. 1910 C 
6:i*.

6. Instructions.
It is sufficient if  the court substun- 

tie II y follows the language of this section 
in defining malice. S tate  v. Inlow, 44 U. 
485, 141 P. 530. Ann. Cus. 1917 A 741; 
People v. Biddlecomo, 3 U. 20H, 215, 2 
P. 194.

It is proper for the court to define 
malice, in instructing the jury on the

tr ia l o f an indictment for homicide, in 
the terms of 103-1-2 . I t  docs not vury 
or change the technical term “ malice 
sforethought” as used in defining mur
der. People v. Callughan, 4 U . 49, 57, 
C P. 49.

Defendant convicted of voluntary 
m anslaughter could not complain of 
court’s refusal to instruct th a t there 
was no evidence to w arrant conviction of 
murder in first or second degree. S tate 
v. Turner, 06 U. 129, 79 P.2d 40.

103-28-3. Degrees of Murder.
Every murder perpetrated by poison, lying in wait or any other kind 

of willful, deliberate, malicious and premeditated killing; or committed 
in the perpetration of, or attempt to perpetrate, /iny arson, rape, bur
glary or robbery; or perpetrated from a premeditated design unlawfully 
and maliciously to effect the death of any human being other than the 
one who is killed; or perpetrated by any act greatly dangerous to the 
lives of others and evidencing a depraved mind, regardless of human 
life;— jn murder in the first degree. Any other homicide committed 
under such circumstances as would have constituted murder at com
mon law is murder in the second degree. (C. L. 17, § 8025.)
History.

This section is identical with Comp, 
taw s 1876. §1919 ; 2 Comp. Laws 1888. 
§ 4464; R. S . 1898. §41 0 1 ; Comp. 
Laws 1907, § 4161.

Comparable provisions.
Cul. Penal Co<lo. § 189. Idaho Code. 

1940 Supp., §17 -1103  (a ll murder per
petrated hy means of poison, lying in 
wail, torture, or hy any other kind of 
willful, deliberate and premeditated k ill
ing, or committed in perpetration of. or 
attem pt to perpetrate, arson, rape, rob- 
Itery. burglary, kidnapping [Californin 
provision, however, not specifying kid
napping] or mayhem, is murder of first 
degree; all other kinds of murder are o f 
second degree).

Mont. Rev. Codes, § 10955 (sim ilar). 

Cross-references.
The indictment will he found an 

notated under Title 105. ns well us other 
mutters of procedure.

Homicide in a duel ns murder in first 
degree, 103-14-2 ; no limitation on prose
cution for murder, 105-9--1: in capital 
ense, right o f tr ia l hy jury inviolate, 
Const. Art. I, § 10; burden of nroof on 
trial for murder. 105-32-12 : local ju 
risdiction o f public offenses, 105-8 ; when 
rlouht as to  degree, conviction to he of 
lowest, 105-32-5 ; intoxication as a de
fense. 103-1-21.

Analysis o f Note.
I. Grnehai. Consideration, i-o.
II. P ractice and P rocedure, 10-13.

I. G EN ER A L CONSIDERATION .

t. Scope and operation of section.
This section seems to be m erely a re

statem ent o f the common law. People 
v. Davis. 8 U. 412. 416. 32 P. 670, aff’d 
131 U. S. 262. 38 L. Ed. 153, 14 S. Ct. 
328.

The section describes two classes of 
murder and distinguishes one as murder 
in the first degree and th e other as 
murder in th e second degree. And 
again it distinguishes certuin kinds of 
homicide ns murder in the first degree, 
by the act, th e intent, the object, and 
the circum stances, or hy one or more of 
these. People v. Culton, 5  U. 461, 458, 
16 P, 902. rev’d on another point in 130 
t.\ S. 83. 32 I,. Ed. 870, 9  S . C t. 436.

2. Words and phrases defined.
“ Premeditated” means thought of be

forehand. fo r  any length of tim e, how
ever short. There may he no appreci
able space o f tim e between the intent to 
kill and the act of killing; they may be 
ns instantaneous as th e successive 
thoughts of the mind. People v. C allag
han. 4 U. 49. 56, 6 P. 49, adopting lan
guage of supreme court o f California.

It is reversible error to  charge the 
jury th at premeditated means thought 
o f beforehand, for any length of time, 
however short, and that there need he. 
no appreciable space of tim e between 
the intention to kill nnd the act o f kill
ing; they may he as instantaneous as 
the successive thoughts of the mind. 
The court said that “no attem pt should
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Hi' made to fix any definite space of 
time which is necessary to constitute the 
premeditation required by our statute.” 
State v. Ansclmo, 46 U. 137, 148 P. 1071.

3. F irst degree murder.
4. —  in general.

To constitute first degree murder, i t  is 
not enough to show an unlawful, inten
tional, and malicious killing. Premedi
tation end deliberation m ust also be pres
ent, anil court m ust define these terms 
in its instructions, for the reason that 
jury, without understanding meaning of 
these term s, cannot intelligently dis
tinguish murder in the first degree from 
murder in the second degree. S tate  v. 
Stenhack, 78 U. 350, 364, 2  P.2d 1050, 
70 A. L. It. 878.

The intention to take the life o f the 
defeased is as essential an element of 
the crime o f murder in the first degree 
ns is the killing itse lf, and accused may 
testify as to intention or motive with 
which the act was done. S ta te  v. Sten- 
Hack, 78 U . 350, 305. 2 P.2d 1050, 79 
A. L. R. 878.

5. — killing in perpetration of certain
felonies.

Under this section if th e murder was 
committed in the perpetration of any of 
the felonies herein enumerated, i t  is 
first degree murder, even though the 
killing was accidental, because premedi
tation and deliberation are not essential 
in such case. S tate  v. Mcwhinney. 43 U. 
135, 158, 184 P. 632, L. R. A. 1916 D 
590. Ann. Cas. 1916 C 537.

Under th is section, murder committed 
in an attem pt to perpetrate a robbery 
constitutes murder in the first degree, 
und legally can constitute nothing else. 
State v. Mewhinnev. 43 U. 135. 152, 134 
1*. «32. 1,. R. A. 1916 D 590, Ann. Cas. 
1916 C 537. And see State v. Shockley, 
29 U. 25. 80 P. 865. 110 Am. St. Rep.

In prosecution for murder, held, ac
cused, upon allegations in information 
of unlawful, willful, deliberate and pre
meditated killing hy shooting, may be 
convicted o f  murder in first degree upon 
proof that shooting unit unlawful killing 
were done, whether intentionally or un
intentionally. in perpetration of, or a t
tempt to perpetrate, rnhberv. State v. 
Thorne. 39 U. 208, 117 P. 58. 6

6. Elomente of crime.
F irst degree murder embraces all ele

ments and essentials o f second degree, 
and consists o f additional elements. 
State v. Kukis. 65 U . 362, 237 P. 476.

Whenever the murder is perpetrated 
with the specific intent to  take the life 
of u humnn being unlawfully, the kill
ing is dcli1>erate and premeditated.

People v. Halliday, 5 U. 467, 17 P. 118, 
But it  is believed that a man cannot 
form  a specific in tent to kill a particular 
individual without such thought as 
amounts to deliberation and premedita
tion. People v. Halliday, 5 t) . 467, 17 
P. 116. W illful, deliberate, and malicious 
intent may be formed instant criminal 
act is done. S ta te  v. Morgan, 22 U. 162. 
Cl P. 627.

In prosecution for murder in first de
gree. where evidence was introduced at 
tr ia l tending to show th at defendant was 
intoxicated a t  tim e of alleged homicide, 
whether accused was in such condition 
o f mind, by reason of drunkenness or 
otherwise, as to he capable of deliberate 
premeditation, became m aterial subject 
o f consideration for jury. Hopt v. Utah 
104 U. S . 631, 26 L. Ed. 873.

7. Corpus delicti.
Corpus delicti as applied to homicide 

enses means the fact o f death and the 
crim inal agency of another person as 
the cause thereof. S tate  v. Coho, 90 U. 
89, 92, GO P.2d 952.

8. Issues, proof and variance.
Inform ation, alleging that defendant

‘‘willfully, deliberately, malicioualy, and 
with premeditated malice did kill and 
murder” named person is sufficient to 
charge murder in first degree and to let 
in evidence th a t murder was committed 
in perpetration of robherv. State v. 
King. 24 U. 482, 68 P. 418. 91 Am. St. 
Rep. 808.

9. Defenses.
In prosecution for murder o f 62-year- 

old man by 26-year-old defendant in 
which defendant pleaded self-defense, 
evidence supported verdict o f first de
gree murder. S ta te  v. Draper, 83 U. 
115. 27 P.2d 30.

In murder prosecution, instructions 
which charged jury that defendant 
should be acquitted, if they had reason
able doubt us to defendant's sanity, were 
proper. S ta te  v. Green. 86 U. 192. 40 
P.2d 961. As to insanity ss a  defense, 
see 108-1-40  and references there given.

II. PR A C TICE AND PROCEDURE.

10. Evidence.
In prosecution for murder, evidence 

th at defendant was among strikers and 
was shooting toward train carrying 
workers to mine, sustained his convic
tion for second degree murder. S tate v. 
Kukis. 66 U. 362, 237 P . 476.

Evidence held sufficient to sustain con
viction for murder in first degree. S tate  
v. Mnslieh, 69 U. 75. 202 P. 6.

Evidence held sufficient to sustain con
viction for murder in first degree com-
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mittod in perpetration of robbery. S tate 
v. M orris, 40 U . 431. 122 P . 380.

Evidence held insufficient to sustain 
conviction for murder in second degree 
l>y shooting officer attempting to arrest 
defendant's relative. State v. M artino*, 
50 U. 351, 191 P. 214.

In prosecution for first degree murder, 
evidence of rape or crinuncd assault on 
deceased's w ile and daughters after 
shooting deceased, admissible. S ta te  v. 
McGowan, 6G U. 223, 241 P . 314.

11. Questions o f law and fact.
The time required for premeditation 

and deliberation is not a question o f  law, 
but a question of fa c t  to be determined 
by the ju ry . The law does not and can
not ju a tly 'fix  such tim e. Therefore the 
court should not by its instructions in
dicate to the ju ry  the length of tim e that 
is required for deliberation or premedita
tion any more than it should indicate 
its  views ns to  any other fact which is 
in issue. S tate  v. Stenback, 78 *U. 350, 
3U4, 2 P.2d 1050, 79 A. L. R, 878.

12. Instructions.
Approved instructions are set out in 

S ta te  v. Dye, 44 U . 190, 138 P. 1193.
A tria l court should, in every case 

where there is any direct or inferential 
evidence with respect to the different 
degrees of murder, charge the ju ry  with 
regard to all the degrees, and th is rule 
should be followed where there may be 
any doubt with regard to whether the 
higher degree is established or not. ThiB 
is contemplated by this section. State 
v. Mewhinnev. 43 U . 135, 154, 134 P. 
<»32. I -  R. A. 191G D 590, Ann. Cas. 
1916 C 537.

In prosecution for murder committed 
during robbery, instruction defining first 
degree murder, in language of statute, 
ns u murder perpetrated by poison, or 
committed in perpetration of, or an a t
tempt to perpetrate, urson, burglary, or 
robbery, wus not erroneous, though state 
by its information and by its evidence 
rimmed that defendant committed mur
der in first degree by willfully and de
liberately shooting and killing deceased, 
since different kinds of first degree mur
der enumerated in this section arc so 
connectedly s e t forth that it  is difficult 
to  state the one in the language of 
statute without also stating others. 
S tate  v. M orris. 40 U. 431, 122 P. 380.

Where, a fter  defining murder in first 
degree, court instructed jury th a t mur
der in second degree was unlawful kill
ing of human being with malice afore
thought, but without deliberation, it  was 
held th a t in absence o* request fo r  more 
complete definition o f  murder in second 
degree, charge of court on that subject

could not be held to he either insuffi
cient or incomplete. S ta te  v. Harris, 
58 U. 331, 199 P . 145.

I f  the evidence does not ju stify  the 
jury under their oathB to find other than 
first degree murder, th e court need not 
submit the question o f  second degree 
murder a t  all, ulthough it m ight do so 
without committing error against the 
accused. I t  would, however, be highly 
improper for the trial court to do so. 
S ta te  v. Mewhinnev, 43 U. 136, 162, 
134 P. 632. L. R. A. 1916 D 690, Ann. 
Cas. 1916 C 637; S ta te  v. Thorne, 41 
U. 414, 126 P. 286, Ann. Cas. 1915 D 90.

An approved instruction defining mur
der in tne second degree is H'-i out in 
S ta te  v. H arris, 58 U. 331, 199 P. 146.

Where the evidence w arrants it, the 
court should instruct upon the defense 
of .self-defense. S tate v. Hnrris, 58 U. 
331, 199 P . 146.

N’ onprcjudiciul error in failing to in
stru ct us to punishment appropriate to 
each degree of homicide, will not war- 
runt r reversal. S tate  v. Dye. 44 0 .  
190, 138 P . 1193, reviewing s o o f  the 
foregoing eases. Dvc case followed in 
S ta te  v. Inlow. 44 IT. 485. 141 P. 530, 
Ann. Cas. 1917 A 741.

13. Verdict.
Where killing takes place in perpetra

tion of robbery, verdict o f jury must be 
cither murder in first degree or not 
guilty . S tate  v. Oblizulo. GO U. 47, 205 
P. 739.

Inform ation, which charged that homi
cide was committed unlawfully, willfully, 
intentionally, feloniously, and with malice 
aforethought, held sufficient to  support 
verdict of, and sentence for. murder in 
first degree, with result that defendant 
was entitled to lie tried by jury o f twelve 
persons end rould not. over his objee- 

.tion, legally be tried by jury of only 
eight persons. S ta le  v. Campbell, 2 J U. 
103, 60 P. 771.

Decisions from other jurisdictions.
—  Californis.

Although it is not indispensable that 
motive be proven us an element neces
sary  to ju stify  a conviction of one 
charged with crime, th e presence or ab
sence of motive is a circum stance going 
to the oucstion of the gu ilt or innocence 
o f the defendant; and conviction of mur
der in first degree was affirmed, the evi
dence being such as to  w arrant an infer
ence th a t defendant m ight have been 
actuated in taking the life o f  deceased, 
either hy a desire to end his relations 
with her, which had become distasteful 
to  him, or for the purpose o f robhing 
her of her monev. People v. McQuatc. 
2 Cal.2d 227, 39 P.2d 408.
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A. L  K. notes.
Companion of defendant committing 

homicide while attem pting to escape 
from scene o f  crime as murder in first 
degree, 22 A. L. R. 860; death resulting 
from arson as within contemplation of 
statute which makes homicide in per
petration o f felony murder in first tfe-

103—28—4. Penally for Murder.
Every person guilty of murder in the first degree shall suffer death, 

or, upon the recommendation of the jury, may be imprisoned at hard 
labor in the state prison for life, in the discretion of the court. Every 
person guilty for [of] murder in the second degree shall be imprisoned 
at hard labor in the state prison for a term which shall be not less than 
ten years and which may be for life. (C. L. 17, § 8026.)

gree, 87 A. L. R. 414; drunkenness as 
affecting existence of elements essential 
to murder in second degree, 8 A. L. R. 
1062; homicide by companion of defend
ant while attempting to escape from 
scene o f crime as murder in first de
gree, 108 A. L. R. 847.

History.
This section is identical with Coinp. 

Ijiwr ]87(l, p. 686, § 1920, and with 2 
Comp. Laws 1888, § 4466, except for use 
of word “penitentiary” instead o f “state 
prison," and except us to punishment for 
second degree murder, which was for
merly a t hard labor for not less than 
five, nor more than fifteen, years. It 
is practically identical with R. S . 1898. 
§4102, and with Comp. Laws 1907, 
§ 4102.

Comparable provisions.
Idaho Code. §17-1104 (person guilty 

of murder in first degree shall Buffer 
death nr be punished by imprisonment 
in state prison for life, and ju ry  may 
decide which punishment shall lie in
dicted; person guilty of murder in 
second degree is punishable by imprison
ment in state  prison not less than ten 
.\eurs. und im prisonment may extend to

Mont. Rev. Codes, § 10967 (person 
guilty of murder in first degree, death, 
er in discretion of jury or o f court, im
prisonment fo r  term of his natural life : 
second degree murder, imprisonment not 
less than ten years). 1 2

1. Jury 's recommendation to life im
prisonment.

2. — in general.
In murder prosecution, whether it 

would have been better for ju ry  to have 
recommended life im prisonment in their 
verdict, was not question thnt supreme 
court had power to determine. S tate  v. 
Ccrar. CO U. 208. 207 P. 607.

In prosecution for murder, court erred 
in directing jury to consider and de
termine question of recommendation in 
same msnncr as any other question sub
mitted to them , in stating to them ob
jects  and nurpose of law in punishing 
person guilty of crime, and to consider

them in determining question of recom
mendation, and in admonishing jury 
th at determination should be result of 
th eir deliberate consideration of all 
facts and circumstances in evidence, and 
objects and purpose of punishment as 
stated to them, since court undertook 
to guide and direct jury in determina
tion and exercise of discretion which law 
conferred on them in term s unlimited 
und unprescribed. State v Thorne, 39 
U . 208, 117 P. 68.

3. — instructions.
This section imposes n duty upon the 

court to  state to the jury the provisions 
of this section with regard to a recom
mendation o f life imprisonment, and to 
inform them that the making or w ith
holding of the recommendation is a mat
ter  entirely within their discretion, thus 
leaving them free to dispose of the 
question without being controlled or in 
any way influenced by the court. The 
discretion of the jury in making or with
holding the recommendation is absolute. 
S ta te  v. Romeo. 42 U. 4fi. (56. 128 P. 
530.

Under this section, trial courts dis
charge their full duty when they direct 
the attention o f the jury thereto, and 
instruct them that it is th eir province 
to make or withhold a recommendation 
of imprisonment for life in case they 
find accused guilty of first degree mur
der. S tate  v. Mewhinnev, 43 U. 136, 
166. 134 P. 632. L. R. A. 1916 D 690, 
Ann. Cus. 1916 C 537.

Ordinarily, failure to instruct jury 
thnt they may recommend life  imprison
ment constitutes reversible erro r  
S ta te  v. Zuro Ynmashitu, 61 U. 170. 211 
P. 360, In other words, it is reversible 
error to  fail to inform the jury as tc 
th eir right, under th is section, to rceom. 
mend imprisonment for life a t hnrd labor 
in the state prison in place of the death
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penalty. Colton v. People, 130 U. S. 
83, 32 L. Ed. 870, 9  S. C t. 435, rev’g 
5 U. 451, 10 P. 902, and adopting dis
senting opinion of M r. Ju stice  Hender
son of the supreme court o f Utah. But 
where jury makes no recommendation 
for life im prisonment, accused is not 
prejudiced by court’s  failure to instruct 
ns to punishment appropriate to each 
degree o f homicide. S ta te  v. Dye, 44 U. 
190. 138 P. 1193.

Under th is  section it is harmless error 
for court, in instructing th e jury, to 
use the words, ‘‘And if  there are cir- 
cumstancos in the case which, to the 
minds of the Jury, would ju stify  a rec
ommendation," etc. S tate  v. Romeo, 42 
U. 4fi. 6G, 128 P. 530.

4. — court's discretion.
Trial court’s disregard of jury’s rec

ommendation of life im prisonment for 
person convicted o f first degree murder 
and sentence of death was not abuse of 
discretion, where fa ir  and im partial 
trial was had. S tate  v. Markham. 100 
U. 220. 112 P.2d 490. Unless district 
court abuses discretion in disregarding 
jury 's recommendation of life  imprison
ment and in applying death penalty, 
supreme court will not in terfere. State 
v. Murkham, 100 U. 220, 112 P.2d 490.

3. — jury’s  discretion.
Upon a conviction of first degree mur

der. this section gives the ju ry  the dis
cretion to recommend the defendant to 
life imprisonment. In the absence of 
such a recommendation, the court upon 
such a conviction is required to impose 
the death penalty. But even with the 
recommendation, it  is still within the 
court's discretion to impose the death 
pcnnlty or life im prisonment a t hard 
inhor. S ta te  v. Romeo, 42 U. 40, 60, 
128 P. 630.

Under th is section the ouestion of rec
ommendation is for the ju ry , and they 
should not be directed or admonished 
with regard to tvhot should control or 
influence them  in reaching a conclusion 
on the question of recommendation, the 
court’s authority being m erely to follow 
or disregard any recommendation, for 
rourt is not bound to follow recommenda
tion o f jury, even though one be made. 
S tate  v. Thorne. 41 U . 414, 126 P. 280, 
Ann. Cns. 1915 D 90, following 39 U. 
208. 117 P. 68. 6

6. — rehearing.
A rehearing will not he granted in a 

capital case, notwithstanding the absence

of any m itigating fact or circumstance 
in the case, on ground that there is a 
bare possibility th a t on a re tria l jury 
m ight make a recommendation th a t  de
fendant be confined in state prison for 
life, where no proper exception was 
taken to court’s  instruction on this 
point, and assignm ent of error was 
abandoned. S ta te  v. Riley, 41 U . 225, 
240, 126 P. 294.

7. Indeterminate sentences.
Under this section, a sentence “fo r  an 

indeterminate term  between ten years 
and life ,"  upon conviction for second 
degree murder, is fatally  d efective The 
court must impose a  fixed and definite 
term of imprisonment within proscribed 
lim its. Lee Lim v. Davis. 75 U. 245, 
284 P. 323. 76 A. L. R. 400.

I f  the sentence for second degree 
murder is void under this section, be
cause indeterminate from ten years to 
life , and is set aside, and the prisoner 
released, ho may be re-arrested und re- 
sentcnccd, notwithstanding l i r —:i6 -l. 
even though three years and four 
months have elapsed since the void sen
tence was pronounced. State v. Lee 
Lim, 79 U. 08, 7 P.2d 825,

8. Death sentence.
9. — duty to inflict.

Death sentence is mandatory for first 
degree murder, untess jury recommends 
different penalty, when it becomes dis
cretionary. Stnte v. Markham, 100 U. 
220, 112 P.2d 400.

10. — execution of death sentence.
Under this section court would ho au

thorized to sny how the death sentence 
is to be carried out, and therefore may 
sentence the condemned murderer to  lie 
‘‘publicly shot." People v. Wilkinson. 2 
U. 158, alT'd 90 U . S . 130. 25 L. Ed. 346.

In view of provisions of 105—'17-5, o 
death sentence to lie executed w ithin 14 
days is invalid, notwithstanding prior 
unsuccessful uppeul anil denial o f  com
mutation by board of pardons. Scy- 
boldt v. D istrict Court o f S a lt Ijikc 
County, CC U. 15, 239 P. 470.

IT. Evidence.
In murder prosecution, evidence held 

to ju stify  jury in finding defendant 
guilty o f  first degree murder. S ta te  v 
Cerar, 00 U. 208, 207 P. 507.

103-28-5. Manslaughter De6ned.
Manslaughter is the unlawful killing of a human being without 

malice. I t  is of two kinds:
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(1 ) Voluntary, upon a sudden quarrel or in the heat of passion.
(2) Involuntary, in the commission of an unlawful act not amount

ing to a felony, or in the commission of a  lawful act which might pro
duce death, in an unlawful manner or without due caution and circum
spection.
History.

This section is practically identical 
with Comp. Laws 1870, §1021 ; R. S. 
1896, § 4103; Comp. Ijiws 1007. § 4103. 
It  was copied from  California. S tate  v. 
Cobo, 00 U. 80, 00, GO P.2d 062.

Comparable provisions.
Cnl. Penal Code, § 192, Mont. Rev. 

Codes. § 10060 (substantially identical).
Idaho Code, § 17—1100 (substantially 

identical except as  to the following vary
ing language: “2. Involuntary— in the 
perpetration of or attem pt to perpetrate 
any unlawful act, other tnan arson, rape, 
robbery, burglary or mayhem * • * ” ).

Cross-references.
Burden of proof, 105-32-12 ; instruc

tion, 106-38-1.

1. Status of section.
This statutory definition is but declar- 

ittnry o f the common law. State  v. 
Cobo, 00 U. 89, 9(5, GO P.2d 952.

2. Voluntary manslaughter.
3. —  in general.

I f  defendant killed deceased in the 
bent of passion and without malice, he 
mny be guilty of m anslaughter, provided, 
nf course, he was legally responsible at 
time of killing. S late v. Green, 78 U. 
580, G02, G P.2d 177.

I. — elements o f ofTenae.
To reduce homicide to manslaughter 

on the ground solely thut it was com
mitted in the heat of pussion, the prov
ocation must have been considerable: 
in other words, such ns was calculated 
to give rise to irresistible passion in the 
mind of a  reasonable man. No slight or 
trivial provocation, such ns is not cal
culated to engender uncontrollable pas- 
don in anv ordinary man, will suffice. 
People v. Calton. 5 O. 451. 450. 16 P. 
102, rev'd on another point in 130 U . S. 
8.1, 32 I,. Ed. R70, 9 S. C t. 436.

Intent to  kill is necessary to constitute 
voluntary manslaughter. An uninten
tional killing, resulting from an unlaw
ful assault and battery which in and of 
itsetf is not o f n character to cause 
death, is involuntary m anslaughter un
der this section. Stotc v. Cobo, 00 U. 
TO. 97. GO P.2d 962. 5

5. — evidence.
In prosecution of striker for murder 

>f person acting in capacity of Areman

(C. L. 17, §8027.)
on train carryin g strikebreakers and 
armed guards to mine when train was 
assaulted by band of strikers, evidence 
supported conviction of defendant for 
voluntary m anslaughter. S tate  v. 
Pagialakis, 66 U. 662, 238 P. 266.

fi. Involuntary manslaughter.
7. — in general.

Any single unlawful act not amount
ing to a felony, i f  properly pleaded and 
proved that such unlawful act brought 
about the death o f a  human being, would 
sufficiently m eet the term s of the second 
part o f this section. S tate v. Rasmus
sen. 92 U. 357, 68 P.2d 176.

8. — indictment or Information,
Under 106-21-8  and 105-21-47 it

would seem to be sufficient for informa
tion charging crime of involuntary man
slaughter, to use language of this sec
tion, or m erely to enarge th a t A. B. 
unlawfully killed C. D. I t  is no longer 
necessury to charge the particular acts 
relied on as constituting the offense. 
Sec State  v. Gesas. 49 U. 181, 102 P. 300, 
in which accused was operating a motor 
vehicle, but case was derided under for
mer section o f  Code of Criminal Pro
cedure, since repealed.

Information sufficiently charged man
slaughter by automobile which alleged 
Hint accused “then and there, without 
due caution and circumspection, reck
lessly. willfully, nnd unlawfully, at said 
time and place, did drive said automobile 
in a reckless manner,” specifying the 
acts constituting reckless, willful, and 
unlawful driving or operation of said 
automobile. S tate  v. ABscnberg, GG U. 
873, 244 P. 1027,

In prosecution for involuntary man
slaughter, wherein it appeared that 
homicide was result o f automobile ac
cident. information, which in addition 
to alleging th a t automobile wbb driven 
negligently, recklessly, wantonly, will
fully, and unlawfully, charged th at auto
mobile wan ao driven by defendant “with
out observing the course the said auto
mobile was taking to sec if  the said 
course was obstructed or about to he 
obstructed by any persons or other ob
stacles, so as to endanger th e life and 
limb of persons being then and there 
upon said public highway as aforesaid, 
to wit, a t a  rate  o f  speed in eicess of 
26 miles an hour,” heta sufficient. State 
v. Lake, 67 U . 619. 196 P . 1015.
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9. —  pleat and defenaee.
Conviction o f m otorist for reckless

driving held not bar to subsequent prose
cution fo r  involuntary manslaughter. 
State v. Empev, 05 U. 609, 230 P. 25, 
44 A. L. R . 558. Anil acquittal under 
form er 67-7-102  for failure to  report 
automobile accident was not bar to 
prosecution for manslaughter. S tate  v. 
Chccscinan, (J:t U. 138, 223 P. 7C2.

10. —  questions of law and fact.
In prosecution for involuntnry man

slaughter, wherein it  appeared that 
homicide was result of automobile a c 
cident. whether defendant kept proper 
lookout and observed course his auto
mobile was taking so as to avoid colli
sion, held for jury. State v. Lake, 57 
U. Iil9, 15)6 P. 1015.

In prosecution for involuntary man
slaughter, wherein it  appeared th at 
homicide wan ri'Bult of automobile a c 
cident, whether defendant’s car was 
running a t dangerous or excessive rate 
o f speed was question exclusively for 
jurv. S ta te  v. Lake, 57 U. 615). 19C P. 
1015.

11. — instructions.
Conviction of involuntary man

slaughter by hit-nnd-run driver sus
tained notwithstanding instructions per
mitted ju ry  to And defendant guilty even

though the members of the jury did not 
ngroo on any one specification of unlaw
ful driving. S tate  v. Rasmussen, 92 U. 
357, 68 P.2d 176.

12. —  verdict.
In prosecution of hit-and-run driver 

for involuntary m anslaughter o f two 
ouths who were changing tire when 
it, evidence, including defendant’s testi

mony th at he had a “subconscious” feel
ing th at he had hit something, held to 
w arrant submission o f case to  ju ry  and 
to sustain its verdict. S tate v. Rasmus
sen, 92 U. 357, 68 P.2d 176.

Derisions from other jurisdictions.
—  Idaho.

Section 17-1106 o f the Idnho Code, 
defining involuntary m anslaughter, and 
particularly th at part o f it which makes 
felonious the commission of a  lawful 
act which might produce death, without 
due caution and circumspection, m ust be 
roud and construed together with sec
tion 17-114 which provides: “In every 
crim e or public offense there m ust exist 
a  union, or joint operation, of a c t and 
intent, or criminal negligence." S tate 
v. McMuhnn, 57 Idaho 240, 65 P.2d 150.

A. L. R. notes.
Accessory before fa c t in m anslaughter, 

44 A, L. R. 576.

103-28-6. Penalty for Manslaughter.
Voluntary manslaughter is punishable by imprisonment in the state 

prison for a term not less than one nor more than ten years. Involun
tary manslaughter is punishable by imprisonment in the county jail 
not exceeding one year. (C. L. 17, § 8028.)

History.
Form erly the punishment for volun. 

tary m anslaughter was five years, the 
punishment for involuntary man
slaughter being the same as a t the pres
ent time. Comp. 1jiw s  1876, § 1922. 
Rut K. S, 1898. § 4164 und Comp. Laws 
1907. §4164  are identical with present 
section. 1

1. Punishment for voluntary man
slaughter.

Sentence of definite term of ten yenrs 
for conviction of m anslaughter, though 
erroneous, held not invalid in view of 
form er statute (Comp. Laws 1917.
§ 9063) providing that if person should 
he sentenced for definite term, sentence 
should not lie void. S ta te  v. Gardner, 
02 U. 62. 217 P. 976. nppeal dismissed 
02 U . 156. 217 P. 1111,

2. Punishment for involuntary man
slaughter.

I t  will be seen that this flection, in 
the case of involuntary m anslaughter, 
vests the largest discretion in the court. 
It  extends from u maximum im prison, 
ment in the county ja il down to the least 
appreciable space o f time, no maximum 
being designated. No doubt the legis
lature, in committing this discretion to 
the court, recognized the fact thut there 
m ight be extrem e cases where a purty 
might be legally guilty of n crime, and 
yet the circum stances be such that the 
penalty should be nurelv nominnl. Peo
ple v. Blackburn. 6 U. 347. 23 P. 759.

Sentence under this section for not 
exceeding one year was construed as 
sontenro for a vear. S ta te  v. Empev, 
65 U. 609. 23!) P . 25. 44 A. I.. R. 558.

103-28-7. Death Must Result Within a Year and a Day.
To make the killing either murder or manslaughter, it is requisite 

that the person die within a year and a day after the stroke is received
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or the cause of death administered; in the computation of which the 
whole of the day on which the act was done shall be reckoned the first.

(C. L. 17, §8029.)
Comparable provisions.

Cal. Penal Code, § 194, Idaho Code,
§17-1108 , Mont. Rev. Codes, § 10961 
(substantially identical).

103-28-8. Excusable Homicide.
Homicide is excusable in either of the following cases:
(1) When committed by accident and misfortune in doing any law

ful act by lawful means, with usual and ordinary caution and without 
any unlawful intent.

(2) When committed by accident and misfortune in the heat of pas
sion, upon any sudden and sufficient provocation or upon a sudden 
combat, when no undue advantage is taken nor any dangerous weapon 
used and when the killing is not done in a cruel or unusual manner.

(C. L. 17, §8030.)

History.
This section is priieticully identical 

with It. S. 1HUK, §4166 ; Comp. Laws 
1907, §4166.

Comparable provisions.
('nl. Penal Code. § 1115, Idaho Code, 

§ 17-1109. Mont. Rev. Codes. § 10961) (in 
serted in subrl. 1 is the following; “* *  0 
in lawfully correcting a child or serv

ant * n otherwise substantially
identical).

1. Instructions.
It is not permissible or required to 

instruct the law of this section unless 
the evidence justifies it. Statu v. 
Ilpwcy, 41 U. 638, 659, 1117 P. 275, np. 
plying this section.

103-28-9. Justifiable Homicide— By Public Officers.
Homicide is justifiable when committed by public officers and those 

acting by their command in their aid and assistance in either of the 
following cases:

(1 ) In obedience to any judgment of a competent court.
(2) When necessarily committed in overcoming actual resistance 

to the execution of some legal process, or in the discharge of any other 
legal duty.

(3)  When necessarily committed in retaking felons who have been
rescued or who have escaped, or when necessarily committed in arrest
ing persons charged with felony and who are fleeing from justice or 
resisting such arrest. (C. L. 17, §8031.)
History.

This suction is substantially idenlieul 
with Comp. Luws 1876, § 1925.

Comparable provisions.
Cal. Penal Code. § 196, Idaho Code, 

§ 17-1110. Mont. Rev. Codes, §10964 
(substantially identical).

Cross-references.
Escape, rescue, and retaking, 105-48-1. 

103-48-6, 105-14; burden of proving 
homicide justifiable, 105-32-12; lawful 
resistance. 105-2-1.

A. L. R. notes.
Peace offloors, criminal responsibility 

of, for killing or wounding one whom 
they wished to investigate or identify, 
18 A. L. R. 1368, 61 A. L . R. 321.

103-28-10. Id. By Olher Parsons.
Homicide is also justifiable when committed by any person in either 

of the following cases:
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(1) When resisting any attempt to murder any person, or to commit 
a felony, or to do some great bodily injury upon any person.

(2) When committed in defense of habitation, property or person 
against one who manifestly intends or endeavors, by violence or sur
prise, to commit a felony; or against one who manifestly intends and 
endeavors, in a violent, riotous or tumultuous manner, to enter the 
habitation of another for the purpose of offering violence to any per
son therein.

(3) When committed in the lawful defense of such person, or of a 
wife, husband, parent, child, master, mistress or servant of such per
son, when there is reasonable ground to apprehend a design to commit a 
felony or to do some great bodily injury and there is imminent danger 
of such design being accomplished; but such person, or the person 
in whose behalf the defense was made, if  he was the assailant or en
gaged in mutual [sic] combat, must really and in good faith  have en
deavored to decline any further struggle before the homicide was com
mitted.

(4) When committed in a sudden heat of passion caused by the at
tempt of the deceased to commit a rape upon or to defile the wife, 
daughter, sister, mother or other female relative or dependent of the ac
cused, or when the defilement has actually been committed.

(5 ) When necessarily committed in attempting, by lawful ways and
means, to apprehend any person for any felony committed, or in law
fully suppressing any riot, or in lawfully keeping and preserving the 
peace. (C. L . 17, § 8032.)
History.

Except for some changes made in sub
division (4 ), this section is substantially 
identical with Comn. Iaiws 1876, § 19211. 
And it  ib practically identical in all of 
Its subdivisions with R. S. 1898, §4168 ; 
Comp. Ijiws 11107, § 411)8.

Comparable provisions.
Cal. Penal Code. § 197; Idaho Code, 

§17-1111 , Mont. Rev. Codes. § 10065 
(substantially idenlirut. except thut 
subd. 4 herein is omitted).

CroHS-referencex.
Lawful resistance. 105-2.

1. When homicide justifiable in general.
Under the common-law doctrine, rule 

wus th at there must have been actual 
necessity for homicide, but under sta t
utes and decisions o f courts of several 
states this rule has been modified, and 
it is now generally held that homicide 
is justifiable if there exists in mind of 
sloyer reasonable belief th at necessity 
exists, S tate  v. Terrell. 55 U. 314. 186 
P. 108. 25 A. I.. R. 497.

Slayer need only act upon appearances 
and it is sufficient i f  he acts in good 
faith  and has reasonable grounds to 
believe, and docs believe, that under c ir
cumstances his legal rights arc  being 
feloniously invaded and necessity exists

for force used by him in prevention of 
crim e. Statu v. Terrell, 65 U. 314, 186 
? .  108, 25 A. L . R. 497.

2. Subdivision (2 ).
3. — extent o f  right.

Homicide or an assuult with deadly 
weapon cannot be justified unless in 
necessary defense o f habitation, prop
erty , or person, and if  necessity fails, 
the right to invoke the statute fails: 
the necessity need not be real, but need 
be only reasonably apparent, und resist
ance offered in good faith , upon reason
able grounds of belief that invasion of 
some right accorded by statute is being 
mnde by offender, nnd then only such 
force may be employed as may be rea- 
sonably required to successfully repel 
the invader as provided in 103-28-11. 
105 -2-2 . S ta te  v. Terrell. 65 U. 314, 
186 P. 108, 26 A. L. R. 497. 4

4. — shooting burglar.
Child o f 12 years o f  age may violate 

law nnd commit offense against person 
or property the same as an adult per
son, nnd defense o f justification on part 
o f defendant who shot hoy attempting 
to burglarize his rabbit pens was uvuil- 
able. S la te  v. Terrell. 55 U. 314, 186 
P. 108, 25 A. L. R. 497.

In prosecution for assault with deadly 
weapon with intent to  do bodily harm,
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wherein it  appeared that defendant had 
shot boy attem pting to hurglorize his 
rabbit pens, held defendant was entitled 
to invoke this statute , in making con
tention that his act in shooting boy was 
justifiable, S tate  v. Terrell, 55 U. 314, 
180 I*. 108, 25 A. L . R. 407.

In prosecution for assault with deadly 
weapon with intent t6 do bodily harm, 
wherein it appeared th at defendant had 
shot boy attem pting to burglarise his 
rubbit pens, whether or not there was 
reasonable necessity under this section 
for defendant to use means employed 
by him to prevent taking of his prop
erty remained question to be determined, 
from  testimony, by jurv. S tate v. Ter
rell. 65 U. 314, 186 P. 108, 26 A. L. R. 
407.

In proseeution fo r  assault with deadly 
weapon with in tent to do hodily harm, 
wherein it  appeared th at defendant had 
shot lioy attem pting to burglarise his 
rabbit pens, refusal of court to instruct 
ju ry , “I f  you believe from the evidence 
th a t a t the tim e the complaining wit
ness • * • was shot, he waa commit
ting burglary and engaged in stealing 
the defendant’s rabbits, then the court 
instructs you th at under the law the 
defendant was justified in shooting the 
person so engaged in burglary," with 
proper qualification that would enable 
ju ry  to determine whether defendant 
waa justified in resorting to extreme 
measure o f shooting witness in order to 
prevent burglary, held prejudicial error. 
S tate  v. Terrell, 65 U. 314, 186 P. 108, 
25 A. I.. R. 497.

In prosecution for assault with deadly 
weapon with intent to do hodily harm, 
wherein it appeared that defendant had 
shot hoy attem pting to burglarize his 
rabbit pens, instruction th at one may 
kill to save life or limb, or prevent great 
crim e, but one is not justified in killing 
to restrain or prevent commiasion of 
misdemeanor, held erroneous, where 
tr ia l court failed to tell jury whether 
crim e of burglary constituted great 
crim e, a felony or a misdemeanor, or 
whether burglary was punishable by im
prisonment in state  prison, and further 
instructed jury th at larceny wan aecret 
crim e not attended with force, and kill
ing of one person by another, or attempt 
to kitl to prevent larceny of small amount 
was not justified. S tate  v. Terrell, 55 
U. 314. 186 P. 108, 25 A. I.. R. 497. 5

5. Self-defense.
0. — in general.

In prosecution for assault with intent 
to  murder, i t  is not essential in all 
cases th at alleged assailant should be 
in fact armed in order to ju stify  one 
who is accused of shooting to act or 
shoot in self-defense, but accused must

ac t as reasonable man and not shoot 
another without a t least good apparent 
cuubo fo r  doing so. S late  v. Molitz, 40 
U . 443. 122 P. 86.

In prosecution for murder, wherein it 
npneared that when deceased first saw 
defendant in act of committing robbery 
he remonstrated with him, and a fter  
arming himself returned to where de
fendant was just completing robbery, 
and defendant shot and killed hint, held, 
defendant could not claim self-defense 
and rely on provisions of th is section. 
S tate  v. White. 40 U. 342, 121 P. 670.

In prosecution of striker for murder 
nf person acting in capacity of firemen 
un train currying strikebreakers anil 
nraud guards to mine in which slrikvr 
defended on ground of self-defense, evi
dence th a t month prior to  killing, band 
of strikers with drawn guns searched 
train fo r  suspected strikebreakers, was 
admissible as tending to show which 
party was probable aggressor. State 
v. Pagialakis, 65 U . 662, 238 P. 256.

In prosecution for homicide, evidence 
held sufficient to  show th at defendant 
was entitled to full instructions on self- 
defense, right o f defendant to  stand his 
ground, defense of relative or member 
of fam ily and defense of habitation. 
State v. Harris, 68 U. 331. 199 P. 145.

When defendant offers proof o f self- 
defense he is entitled to acquittal if  he 
has produced sufficient evidence of his 
justification to create in minds of jury 
reasonable doubt nf his guilt of offense 
charged. S tate  v. Harris, 68 U. 331, 199 
P. 145.

7. —  instructions.
Upon a prosecution for first degree 

murder, accused is entitled to concrete 
instructions, even though abstract ones 
have been given. State v. Dewey. 41 
U. 538. 127 P. 276. auoting instructions 
in opinion, and applying section 4168 
of Comp. Laws 1967. And see S ta te  v. 
Kakarikos, 45 U. 470, 485, 146 P . 760.

The court should properly instruct as 
to quantum of evidence accused must 
introduce in order to establish his plea 
of self-defense. S tate  v. Vttcos, 40 U. 
169. 120 P, 497, quoting instruction, held 
unobjectionable.

I f  the court gives a correct statem ent 
of the law o f self-defense, it is not error 
to refuse the instruction offered by de
fendant. People v. Callaghan, 4 U. 49. 
57. C P. 49, setting out approved in
struction.

In prosecution o f striker for murder 
of person acting in capacity of firemen 
on train carrying strikebreakers and 
armed guards to mine, instruction 
that i f  hand of strikers ran toward 
train to picket it  in neaccalilc manner 
and guards fired a t said persons, strikers
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hud legal righ t to  return such fire, and 
if  in bo doing they killed deceased, they 
were justified in so doing, was properly 
refused because it  omitted very essence 
of right of self-defense. State v. 
I’ligiulnkis, 05 U. 652. 238 P. 256.

6. Duty to  retreat.
Conviction of voluntary manslaughter 

affirmed where there was evidence th at 
defendant was the aggressor in the al
tercation and there was insufficient 
showing • of provocation. S tate v. 
Turner. 95 U. 129, 147, 79 P.2d 46. 
(Moffat, J . ,  dissenting.)

9. K illing to prevent defilement.
This section is applicable only where 

the killing is committed in sudden heat 
o f passion caused by an attem pt to de- 
tile the w ife or other fem ale relative of 
the accused, and docs n ot shield one who, 
because of mere rumors or appearances, 
deliberately seeks out another and takes 
his life. State v. Botha, 27 U. 289, 76 
P. 731.

The word “defile" in  subdivision (4) 
includes an unnatural act o f sexual per
version, such as "eunnilingus”; i t  is 
reversible to lim it defilement to nn act 
o f sexual intercourse. State v. Desarcs, 
76 U. 141. 283 P . 738.

Under subdivisions (3 ) nnd (4) a  hus
band may kill another man found com
m itting adultery with his wife, and the 
killing w ill be justifiable homicide. State 
v. W illiam s, 49 U . 320. 328, 163 P. 1104. 
Subdivision (4) justifies “a homicide 
committed by the husband in a sudden 
heat of passion, caused by the attempt 
of the mnn slnin to defile his wife, ov 
caused by her defilement.” But the kill

ing m ust be without deliberation after 
knowledge of the fact. “The law will 
not permit the husband to say th a t he 
slew th e defiler o f his wife in a sudden 
hout of passion a fter  deliberating upon 
the defilement 24 hours.” People v. 
Hulliday, 6 U. 407, 473. 17 P. 118.

A. L . R. notes.
Admissibility on issue of self-defense 

(o r  defense of another), on prosecu
tion for homicide or assault, of 
evidence o f specific acts o f violence 
by deceased, or person assaulted, 
against othcrB than defendant, 121 
A. L. R. 380.

Duty to retreat as condition o f Bclf- 
defense when one is attacked at 
his office or place of business or 
employment, 47 A. I -  It. 418.

Duty to retrea t to wall as affected by 
illegal character of premises on 
which homicide occurs, 2 A. L. R. 
618.

Homicide or assault in defense o f habi
tation or property, 34 A. L. R. 1488. 

Humanitarian motives, homicide us a f
fected by, 25 A. L. R. 1007. 

Self-defense, right of. os affected by 
defendant's violation of law only 
casually related to the encounter, 
10 A. L. R. 861.

Self-defense, right of. ns Affected by 
the fact that the defendant was in 
company with the assailant's spouse, 
18 A. I,. R. 1068.

Self-defense by one who has rightfully 
entered on premises of his assail
ant. 53 A. L. R. 48(1.

W ife's confession of adultery ns affect
ing degree of homicide in killing her 
paramour, 10 A. L. R. 470.

103-28-11. Id. Bare Fear Does Not Justify.
A bare fear of the commission of any of the offenses mentioned in 

subdivisions (2 ) and (3 ) of the next preceding section, to prevent 
which homicide may be lawfully committed, is not sufficient to justify 
it. B u t the circumstances must be sufficient to excite the fear of a 
reasonable person, and the party killing must have acted wholly under 
the influence of such fear. (C. L. 17, §8033.)
History.

This section is practically identical 
with K. S. 1898, J  411!!); Comp. Laws 
1907, §4169 .

Comparable provisions.
Cal. Penal Code, § 198. Idaho Code. 

§ 17 -112 . Mont. Rev. Codes, § 10960 
(substantially identical).

1. Applicability of section.
The question ns to  the necessity for 

the killing is for the jury, but defend
ant need not retreat before killing. 
S ta le  v. Turner. 95 U. 129. 139. 79 P.2d 
46. (M offat. dissenting.)

103-28-12. Excusable or Justifiable Homicide Not Punishahle.
When the homicide appears to be justifiable or excusable, the person 

charged must, upon his trial, be fully acquitted and discharged.
(C. L. 17, §8034.)
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Comparable provisions. Croaa-referencea.
Cal. rVnal Code. § ID!), Idaho Code, Burden of proving homicide justifiable 

S 17-1113. Mont. Rev. Codes., § 10SM57 or excusable, 105-32-12.
( substantially identical).

103-28-13. Attempts to Kill by Poison.
Every person who, with intent to kill, administers, or causes or pro

cures to be administered, to another any poison or other noxious or 
destructive substance or liquid, but by which death is not caused, is 
punishable by imprisonment in the state prison not less than five nor 
more than twenty years. (C. L. 17, § 8045.)
Comparable provisions.

Cal. l'cnal Code. § 210  (identical, ex
cept Da being worded in part: • “
in the state prison for not less than ten 
years").

Idaho Code, § 17-1114 (identical ex
cept as  to following concluding language: 
“ • * • not less than ton years, and

the imprisonment ntnv he extended to 
life” ).

Cross-references.
Mingling poison with food or drink, 

10JI—40—<7; attem pt, penultv and defini
tion, 103-1-29, lo :i-l- :io .

103-28-14. Assault with Intent to Murder.
Every person who assaults another with intent to commit murder is 

punishable by imprisonment in the state prison for a term of from five 
years to life. (L. 23, p. 43, § 8046.)
History.

This was form erly 2 Comp. law s 
18HH. § 4471. I t became R. S . 1898, 
§ 4178; Comp. Laws 1907, § 4178.

Comparable provisions.
Cal. Penal Code. § 217. Idaho Code. 

§17-1115  (identical, except us being 
worded in part: " *  • * not less than 
one nor more than fourteen years” ).

Cross.references.
Felonious assaults. 103-7; burden of 

proof of circum stances in mitigation. 
!0 5 -:i2 -l2 .
). Klcmcnts o f offense.

In order to convict one under this 
section, there must ex ist in mind of ac
cused a specific intent to take the life 
of person assaulted, and such intent 
may be proved by circum stantial, as 
well ns direct, evidence, nnd it may be 
inferred from ucts and conduct o f the 
accused, the nature o f  the weapon used 
by him and manner in which it was 
used, taken together with all other cir
cumstances in the ease. S tate  v. 
Minousis, 64 U. 2011, 228 P. 674.

Under this section not only is the in
tent in the mind of the accused a nec
essary ingredient of the offense, but it 
must be proved as charged. Accord
ingly, if  indictment charges th at de
fendant assaulted A with a pistol and 
shot a t A with intent to kill him. hut 
the evidence produced nt the tr ia l shows 
that defendant shot a t  B intending to 
kill him, but accidentally hit A, a con
viction under this section will be set

aside. People v. Robinson, 6  U. 101, 21 
P. 403.

2. Included offenses.
An indictment for an offense under 

(his section does not necessarily include 
a violation of 103-7-0. An indictment 
under this section need not describe the 
instrument with which assault was made 
as a deadly weapon. State  v. Juksno- 
vich. 45 U. 372. 140 P. 289. opplying 
Comp. la w s  1907. § 4178. And see State 
v. Kakarikos, 46 U . 470, 146 P . 750.

3. Indictment nr information.
An indictment under this section may 

he in the form prescribed bv 105-21-47. 
S tate  v. McDonald. 14 U. 173, 46 P. 872, 
setting out the more elaborate form used 
prior to th e 1936 amendments of the 
Code of Criminal Procedure, and apply
ing 2 Comp. Laws 1888, §§ 4930, 4938, 
5265, containing old rules.

An information under th is section 
doeB not include a charge under 103-7-6, 
unless it  contains all o f the elements 
constituting that crime. Stute v. Jukano- 
vich. 46 U. 372, 146 P. 289,

Indictment for assault with intent to 
commit "m urder" is not insufficient be
cause of its  failure to allege that as
sault was committed “with malice afore
thought." S tate  v. McDonald. 14 U. 173, 
46 P. 872.

A. L. R. notes.
What conduct amounts to overt act 

done towards commission o f murder so 
as to sustain charge o f attem pt to mur
der. 98 A. L . R. 918.
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CHAPTER 29

HOTELS AND RESORTS

103-29-1. Defrauding Hotels and 103-20-4 . Keeping Disorderly House.
Boarding Houses. 103-20-6 . Spectators a t  Theaters, etc.,

103-29-2. Innkeepers W rongfully Rc- to Remove Headwear.
fusing Entertainm ent.

103-29-3. Doors o f Public Buildings to 
Open Outward.

103-29-1. Defrauding Hotels and Boarding Houses.
Any person who puts up a t any hotel, inn, boarding or lodging house, 

and procures any food, entertainment or accommodation without pay
ing therefor, or who obtains credit at any hotel, inn, boarding or lodg
ing house, for such food, entertainment or accommodation, by means 
of any false show of baggage or effects brought thereto; or who ab
sconds or surreptitiously removes, or causes to be removed, any baggage 
or effects from any hotel, inn, boarding or lodging house, while there 
is a lien existing thereon for the proper charges due from him for fare, 
board or lodging furnished therein, shall be punished by a fine not 
exceeding $100 or by imprisonment in the county ja il not exceeding 
three months. (C. L. 17, § 8444.)
Comparable provisions.

Cal. Penal Code, §637  (offense char
acterized as misdemeanor).

Mont. Rev. Codes, § 11679 (misde
meanor; imprisonment not exceeding 
three months, or fine not exceeding $100 
nnd costs, or both fine and im prison
m ent).

A. L . R. notes.
Relation of innkeeper and guest ns 

affected by payment for accommodation 
by week, month or the like. 12 A. L. R. 
201 ; w hat constitutes a  boarding house, 
19 A. L. R. 638; whut constitutes on 
hotel or inn. 63 A. I.. R. 988.

Cross-references.
Obtaining credit by false representa

tion. 103-18-9.

103-29-2. Innkeepers Wrongfully Refusing Entertainment.
Every person and every agent or officer of any corporation carrying 

on business as an innkeeper who refuses, without ju st cause or excuse, 
to receive and entertain any guest is guilty of a misdemeanor.

(C. L. 17, § 8445.)
Comparable provisions. A. I.. R. notes.

Cal. Penal Code, § 3G6, Mont. Rev. W hat constitutes an hotel or inn. 63 
Codes, § 11218 (identical provisions, but A. L . R. 988. 
made applicable also, by their term s, to 
common enrrier o f passengers).

103-29-3. Doors of Public Buildings to Open Outward.
All public buildings which may or shall be used for churches, school- 

houses, operas, theaters, lecture rooms, public meetings or town halls, 
or which may or shall be used for any purpose whereby a collection 
of people may be assembled together for religious worship, amusement, 
instruction or other purpose, shall be so built and constructed that all 
doors leading from the main hall, or place where said collection of 
people may be assembled, or from the principal room, which may be
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used for any of the purposes aforesaid shall be so constructed and 
swung that they shall open outward, and that all means of egress for 
the public from the main hall or principal room and from the build
ings shall be through doors which shall open outward from the main 
hall or building. Any person who fails or refuses to comply with the 
provisions o f this section shall be fined in any sum not less than 3100 
nor more than $1,000. (C. L . 17, §§ 8210, 8212.)

103-29-4. Keeping Disorderly House.
Every person who keeps any disorderly house or any house of public 

resort, by which the peace, comfort or decency of the immediate neigh
borhood is habitually disturbed, or who keeps any inn in a disorderly 
manner, i3 guilty of a  misdemeanor. (C. L . 17, §8149.)
History.

This section is practically identical 
with R. S. 1898, §4252 ; Comp. Laws 
1907, § 4262.

Comparable provisions.
Cal. Penal Code, 5 31G, Idaho Code, 

§17-2104, Mont. Rev. Codes, §11141 
(sim ilar; inserted is phrase, "• • •
nr any house for the purpose o f assig
nation or prostitution * * in Cali
fornia find Montana provisions there is 
also inserted a clause pertaining to per
son who lets apartment or tenement 
knowing th at it  is to be used for 
purpose of assignation or prostitution).

Cross-references.
Disturbing the peace, 103-50-9.

1. Jurisdiction.
When Utah w as a territory there was 

some controversy as to  whether justices 
o f the peace could be given jurisdiction 
of offenses against the provisions o f this 
section. People v. Douglass, 6 U. 283, 
294, 14 P. 801, overruling People v. 
Spiers, 4 U . 385, 10 P . 009, 11 P. 609. 
O f course there can no longer be any 
question o f their jurisdiction over such 
an offense. See 20 -5 -4  and 103-1-16.

103-29-5. Spectators at Theaters, etc., to Remove Headwear.
Any person attending a theater, opera house or an indoor place of 

amusement as a spectator shall remove headwear tending to obstruct 
the view of any other person. Any person violating the provisions of 
this section shall be subject to a fine of not less than $1 nor more than 
$10 for each offense*. (C. L. 17, §8479.)

CHAPTER 30

INSANE PERSONS

103-30-1. Cruel Treatment or Neglect of.
Every person guilty of any unnecessarily harsh, cruel or unkind 

treatment of, or any neglect of duty towards, any idiot, lunatic or in
sane person is guilty of a misdemeanor. (C. L. 17, §8176.)
History.

This Bection is practically identical 
with R. S. 1898, §4273 ; Comp. U w t 
1907, §4273.

Comparable provisions.
Cnl, Penal Code, §361 . Idaho Code. 

§ 17-2003. Mont. Rev. Codes, § 11214

(identical, except th at word "unneces
sarily” is omitted).

Croas*references.
Wrongful introduction into State 

Hospital, 85-7-46 .
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CHAPTER 31

INSURANCE

103-21-1 . F irin g  Insured Property to 103-31-2. Presenting False nnd Frnud- 
Defraud Insurer. ulent Claim to Insurance.

103-31-1. Firing Insured Property to Defraud Insurer.
Every person who willfully burns, or in any manner injures or de

stroys, any property which 19 at the time insured against loss or dam
age by fire or by any other casualty, with intent to defraud or prejudice 
the insurer, whether the same is the property of or in possession of 
such person or of any other, is punishable by imprisonment in the 
state prison not less than one nor more than ten years.

(C. L. 17, § 8360.)
Comparable provisions. Cross-references.

Cal. Penal Code. § 548, Mont. Rev, Arson, firinp insured property,
Codes, §11420 (substantially identical; 103-G-4. 
the California provision pertains also 
to one who secretes, abandons or dis
poses o f any such property).

103-31-2. Presenting False and Fraudulent Claim to Insurance.
Every person who presents, or causes to be presented, any false or 

fraudulent claim, or any proof in support of any such claim, upon any 
contract of insurance for the payment of any loss, or who prepares, 
makes or subscribes any account, certificate of survey, affidavit or 
proof of loss, or other book, paper or writing, with intent to present 
or use the same, or to allow it to be presented or U9ed. in support of 
any such claim is punishable by imprisonment in the state prison not 
exceeding three years or by a fine not exceeding 31,000, or by both.

(C. L. 17, § 8361.)
Comparable provisions. Mont. Rev. Codes, § 11427 (substnn-

Idaho Code. §40-1111 (sim ilar; read- tiully identical), 
inp in purl: ‘‘Any person who, knowinp 
it to be such, presents '■ *

CHAPTER 32

INTOXICATING LIQUORS

103-32-1. Sales, etc., lo Indians, a Felony.
Every person who sells, exchanges, gives, barters or disposes of 

any intoxicating drink to any Indian of the whole or half blood, or to 
any person living or cohabiting with an Indian woman, is guilty of a 
felony, and shall be punished by imprisonment in the state prison 
for a period of not more than three years or by a fine of not more 
than $300, or by both. (C. L. 17, §8208.)
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History.
This section is practically identical 

with R. S . 1898. § 4298; Comp. Laws 
1907, § 4298.

Comparable provisions.
Cal. Penal Code, §30 7  (misdemeanor 

is comprised in offense of selling or 
furnishing, or causing to be sold o r  fur
nished, intoxicating liquors to any habit
ual drunkard, or to Indian of whole 
blood).

Idaho Code, § 17-2724 (selling or fur
nishing, or causing to he sold or fur

nished, intoxicating liquors to any 
Indian, is misdemeanor).

CroHH-references.
Intoxicating liquors, T itle  4G.

1. S ta tu s of section.
This section was held to be repealed 

by Laws 1911, Ch. 106. § 3 0 , making the 
sale, etc., o f intoxicating liquors to an 
Indian merely a misdemeanor. S tate  v. 
Ju stice . 44 U. 484, 141 P. 109, following 
S ta te  v. Carmen, 44 U. 353, 140 P. C70.

CHAPTER 33

KIDNAPING *

103-33-1. Degrees of Kidnaping— Pen- 103 -33 -2 . Consent o f Kidnaped Per- 
alty . son— When and When Not

a Defense.

'H istory of act. This chapter was R. S. 1898, Title 75, Ch. 16, p. 804; Comp. 
Laws 1907, Title 90, Ch. 1C, p. 1280.

103-33-1. Degrees of Kidnaping—Penalty.
(a) Every person who wilfully:
(1) Seizes, coniines, inveigles or kidnaps another with intent to 

keep him without the authority of the law, to be secretly imprisoned 
and confined within the state or to be sent out of the state or in any 
way held to service or detained against his will, or

(2) Leads, takes, entices away or detains a minor with intent to 
keep or coniine it from its parents or guardians or other person hav
ing lawful guide or control thereof, or with intent to steal any article 
about and on the person of the minor is guilty of kidnaping in the second 
degree.

(b) Every person who wilfully:
(1) Seizes, confines, inveigles, abducts, entices or by force or fraud, 

unlawfully takes or carries away another or brings another within 
the state or procures or advises, aids or abets such an abduction, entic
ing, taking, or conveying away for the purpose of extorting or obtain
ing money or reward for the return or disposition of the person, is 
guilty of kidnaping in the first degree.

Every person guilty of kidnaping in the second degree shall be im
prisoned at hard labor in the state prison for a term which shall not 
be less than one year and which may be for life. Every person guilty 
of kidnaping in the first degree shall suffer death or upon recommenda
tion of the jury, may be imprisoned at hard labor in the state prison 
for life in the discretion of the court. (C. L . 17, § 8040.)
History. This section has, in many respects,

As amended by L. 33, ch. 84, eff. June been changed from its prototype in R. 
26, rewriting subdivision (a) and adding S . 1898, § 4173; Comp. Laws 1007, 
subdivision (b ). §4173 . Subdivision (l|  is. however,



103-33-2 T i t l e  1 0 3 — P e n a l  C o d e [926]

pi'uclicnllv identical with said earlier 
sections, except that form erly the dis
junctive was used, the phrase being “con
fined or imprisoned."

Comparable provisions.
Cal. Penal Code, $ 207. Mont. Rev. 

Codes, §10070.1 (pertuining to kidnap
ing).

Idaho Code, 1946 Rupp.. § 17-1303 
(defining "kidnaping” ): § 17-1304 (speci
fying punishment for kidnaping in first 
degree; and for kidnaping in second de
gree ).

Iowa Code 1930, § 12981 (pertaining 
to kidnaping).

Croaa-rr IW-. nres.
Jurisclietion of indictment for kidnap

ing, 105-8-11.

1. Operation and effect o f section.
In this state the crime o f kidnaping 

has obviously been extended beyond its 
common-law definition. Stnte v. Olsen, 
7(3 U. 181. 184. 289 P. 92.

"The crim e of false im prisonment is 
included within the crim e of kidnaping.

The form er is an indictublc misdemeanor 
[103 -19 -2 ], the la tter a  felony.” State 
v. Olsen, 76 U. 181, 184, 289 P . 92.

2. Issues and proof.
Under subdivision (1) of th is section 

it in necessary to ullage and prove that 
the act of seizing, confining, inveigling 
or kidnaping was committed with tho in
tent th a t such person lie "secretly " kept 
or detained. In this respect kidnap
ing is distinguishable from fnlse im pris
onment. S tate  v. Olsen, 76 U. 181. 289 
P. 92.

A. L . It. notes.
Forcing another to transport one os 

constituting ofTcnsc of kidnaping or of 
nlxluction, 62 A. L. R . 200; kidnaping 
or other crim inal ofTcnsc by taking or 
removal of child by, or under authority 
of, purent. or one in loco parentis, 77 
A. 1,. R. 317; offense of abduction or 
kidnAping an affected by defendant's be
lief in legality of his act. 114 A. L .'R . 
870; secrecy, or intent of secrecy, as u 
necessary clem ent of kidnaping, GH A. L. 
R . 719.

103-33-2. Consent of Kidnaped Person—When and When Not a De
fense.

Upon a trial for a violation of the offense mentioned in the next pre
ceding section, the consent of the person kidnaped or confined is not 
a defense, unless it appears that such person was above the age of 
twelve years and that the consent was not extorted by threats or duress.

(C. L. 17, §8041.)

CHAPTER 34

LABELS, MARKS AND BRANDS

103-34-1 .

103-34-4 .

103 -34 -5 .

Advertising Foreign Goods 
as Local.

False Stam ping of Gold or 
Gold Alloy.

False Stam ping o f Silver 
Articles.

Id. Amount of Pure Silver 
in “Sterling .”

Id. Amount o f Pure Silver 
in "Coin Silver.”

103-34-6. Id.
103-34-7. D efacing Marks on Lumber, 

etc.
103-34-8. Branding Another’s Domes

tic Animal or Altering 
Mark or Brand.

103-34-9. Omitting to Label or Mis
labeling Drugs.

103-34-1. Advertising Foreign Goods as Local.
It is unlawful for any person to sell, offer for sale, brand, advertise, 

circulate or display any goods, wares or merchandise, o f any kind or 
character whatsoever, as having been made, produced or manufactured 
within this state, when in truth and in fact the same were not so made, 
produced or manufactured- Any person violating any of the provisions
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of this section shall be punished by a fine of not more than $260 or by 
imprisonment in the county ja il for a period of not exceeding sixty 
days, (L. 21, p. 312, §§ 1, 2.)
L'rmiii-refrr«tic«g.

Trade n ark s, names and devices, Title 
•5; false weights and measures, 3 -13-25.

103-34-2. False Stamping of Gold or Gold Alloy.
Any person who makes or sells, or offers to sell or dispose of, or 

has in his possession with intent to sell or dispose of, any article of 
merchandise constructed in whole or in part of gold, or of any alloy 
of gold, and having stamped, branded, engraved or imprinted thereon 
any mark indicating, or designed or intended to indicate, that the 
gold or alloy of gold in such article is of greater degree or karat of 
fineness by more than one karat than the actual quantity or fineness 
of such gold or alloy, is guilty of a misdemeanor. (C. L. 17, § 8497.)

103-34-3. False Stamping of Silver Articles.
Any person who makes or sells, or offers to sell or dispose of, or has 

in his possession with intent to sell or dispose of, any article of mer
chandise marked, stamped or branded with the words "sterling" or 
"sterling silver” or any other word or words, figure or figures, or 
combination of letters or figures, or abbreviation, in any manner simu
lating the words “sterling” or "sterling silver,” or whose component 
parts are made of the same metal soldered together, which article 
is marked, stamped or branded with the words "sterling” or "sterling 
silver,” or any other word or words, figure or figures, or abbreviation, in 
any manner simulating the words "sterling” or “sterling silver,” or 
encased or inclosed in any box, package, cover or wrapper, or other 
thing in, by or with which the said article is packed, inclosed or other
wise prepared for sale or disposition, having thereon any engraving or 
printed label, stump, imprint, mark or trade-mark, indicating or de
noting by such engraving, printing, stamping, marking or branding 
that such article is silver, sterling or solid silver, unless nine hundred 
and twenty-five one-thousandths of the component parts of the metal 
of which such article of merchandise is manufactured is pure silver, 
is guilty of a misdemeanor. (C. L. 17, §8498.)

103-34-4. Id. Amount of Pure Silver in “Sterling.”
Any person who makes or sells, or offers to sell or dispose of, or 

has in his possession with intent to sell or dispose of, any article of 
merchandise composed of leather, shell, ivory, celluloid, pearl, glass, 
porcelain, pottery, steel or wood to which is applied or attached a metal 
mounting marked, stamped or branded with the words “sterling” or 
"sterling silver,” or any other word or words, figure or figures, or com
bination of letters or figures, or abbreviation, in any manner simulating 
the words "sterling" or "sterling silver," or any article of merchandise 
composed of works or movements and a case or covering applied or 
attached thereto, wholly or partially concealing said works or move
ments, marked, stamped or branded "sterling” or "sterling silver,” or 
any other word or words, figure or figures, or combination of letters
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or figures, or abbreviation, in any manner simulating the words "ster
ling” or "sterling silver,” unless said applied or attached metal mount
ing, case or covering shall contain not less than nine hundred and 
twenty-five one-thousandths parts of pure silver, is guilty of a misde
meanor. (C. L. 17, § 8499.)

103-34-5. Id. Amount of Pure Silver in “Coin Silver.”
Any person who marks or sells or offers to sell or dispose of, or has 

in his possession with intent to sell or dispose of, any article of mer
chandise whose component parts are made of the same metal soldered 
together, which article is marked, stamped or branded with the words 
"coin” or “coin silver,” or encased or inclosed in any box, package, 
cover or wrapper, or other thing in, by or with which the said article 
is packed, inclosed or otherwise prepared for sale or disposition, having 
therein any engraving or printed label, stamp, imprint, mark or trade
mark indicating or denoting by such engraving, printing, stamping, 
marking or branding that such article is coin or coin silver, unless 
nine hundred one-thousandths parts of the component parts of the 
metal of which the said article is manufactured is pure silver, is guilty 
of a misdemeanor. (C. L. 17, § 8500.)

103-34-6. Id.
Any person who makes or sells, or offers to sell or dispose of. or 

has in his possession with intent to sell or dispose of, any article of mer
chandise composed of leather, shell, ivory, celluloid, pearl, glass, porce
lain, pottery, steel or wood to which is applied or attached a metal 
mounting marked, stamped or branded with the words "coin” or "coin 
silver," or any article of merchandise composed of works or movements 
and a case or covering applied or attached thereto, wholly or partially 
concealing said works or movements, marked, stamped or branded 
“coin” or "coin silver.” unless said applied or attached metal mounting, 
case or covering contains not less than nine hundred one-thousandths 
parts of pure silver, is guilty of a misdemeanor. (C. L. 17. § 8501.)

103-34-7. Defacing Marks on Lumber, etc.
Every person who cuts out, alters or defaces any mark made upon 

any log, lumber or wood, or puts a false mark thereon, with intent to 
prevent the owner from discovering its identitv, is guilty of a misde
meanor. (C. L. 17, § 8447.)
Comparable provisions.

Cal. Penal Code, § 366. Mont. Ri-v.
Codes. §11210 (identical).

103-34-8. Branding Another's Domestic Animal or Altering Mark or 
Brand.

Every person who marks or brands, or who alters or defaces the 
mark or brand on any horse, mare, gelding, colt, jack, jenny, mule, 
bull, ox, steer, cow, calf, sheep, goat, hog, shoat or pig belonging to 
another, with intent thereby to steal the same, or to prevent identifica
tion thereof by the true owner, shall be punished as in cases of grand 
larceny. (C. L. 17, § 8448.)



[ 9 2 9 ] T i t l e  1 0 3 — P e n a l  C o d e 1 0 3 - 3 4 - 8

History.
This was K. S . 1808, § 4474, and was 

identical therewith except as to the 
punishment, which was changed in 1906 
to read as a t  present. See Comp. Laws 
1007, § 4474.

Comparable provisions.
Ca). Agricultural Code, | 377 (sim ilar; 

imprisonment for not leas than one nor 
more than five years).

Idaho Code, §24 -1001  (substantially 
the same, except th at i t  concludes as 
follows: " *  • • or to  prevent identi
fication thereof by the true owner, is 
punishable by fine not less than $100.00 
nor more than $300.00, and by im pris
onment in the county ja il not less than 
sixty days nor more than six m onths"); 
Mont. Rev. Codes § 11211 (substantially 
identical; fine not to exceed $600, or im
prisonment not to exceed five years, or 
both).

Cross-references.
Marks and brands— livestock, 3-6-113  

ct seq.; larceny, 103-30.

1. Scope and operation o f section.
Section does not mean to set out four

separate offenses, but m eant to  partic
ularize as to several slightly different 
wuys in which one offense m ight be com
mitted. S ta te  v. McNaughtan, 92 U. 
114. (!fi P.2d 137. 2

2. Elements of offense.
Without a crim inal intent the crim e is 

not committed. If  the accused's ex
planation and a ll the circum stances show 
th at he was an honest possessor of the 
domestic animals, and nad no criminal 
intent in placing his mark upon them, 
and no evidence was given to the jury 
to show its falsity , he was entitled to 
an acquittal. People v. Sw asey. C U. 93 
21 P. 400.

"W hile it is true th at a person may 
brand or alter or deface a brand with 
intent to prevent identification for spite 
or for some other reason than intent to 
steal, it is certainly true that, where a

Corson brands or alters or defaces a 
rand with intent to steal, he certainly 

docs it  for the purpose of preventing 
identification. The form er includes the 
latter and the restriction in this section 
which contained the alternative, ‘or to 
prevent identification thereof,’ etc., was 
merely another way, in this case, of 
saying 'with intent to steal.’ • • *
And a marking or branding in aue'.i a 
case as this is so inextricably connected 
with altering or defacing a mark or 
brand that we would justifiably expose 
ourselves to the criticism  of being over- 
technical i f  we held th a t the word* ‘m ark
ing and branding1 and ‘altering or de
facing marks or brands’ were not in

this, and perhaps in most cases, inter
changeable." S tate  v. McNaughtan. 92 
U. 114, 121, 00 P.2d 137.

3. Evidence.
Evidence held sufficient to warrant 

verdiet o f guilty of larceny of sheep, the 
asportation being shown by evidence 
th at defendant dragged the sheep under 
the fence towards the car which wae to 
carry them off. S tate  v. Prieetley, 97 
U. 168, 91 P.2d 447.

Evidence showing th at brands on sheep 
o f prosecuting witness had been changed 
as was indicated by fresh scabs on 
changing brand, and red painted brand 
covering form er green painted brand, 
and th at one lamb in question was still 
sucking ewe of prosecuting witness, held 
to sustain conviction under th is section. 
S tate  v. McNaughtan, 92 U. 114. 60 P,2d 
137, aff’g  on rehearing 92 U. 99, 68 
P.2d 6.

Where alleged offense of branding 
animal with intent to steal it  and ac
cused’s connection with offense rested 
wholly upon circum stantial evidence, 
which, as m atter o f law, was reasonably 
consistent with innocence of accused, 
evidence was insufficient to support con
viction. S tate  v. Burch. 100 1). 414, 116 
P.2d 911.

In a prosecution for altering and de
facing a wool brand on sheep with in
tent to steal them and prevent their 
identification by the owner, evidence 
held insufficient to show that accused 
and his partner were not the owners of 
the sheep. S ta te  v, Blank, 43 (J. 211. 
134 P . 736.

On a trial for altering and defacing 
a wool brand on sheep, where the evi
dence showed affirmatively th at one of 
the defendants took no part whatever 
in the branding, evidence th at he pur
chased the paint for the other defend
ant was not sufficient to justify  the 
court in subm itting the question of his 
guilt to the jury. S tate  v. Blank. 43 
U. 211, 134 P. 736.

4. Question of law and faet.
In prosecution under th is section for 

changing brands on sheep with intent 
to  steal, th a t prosecuting witness owned 
the sheep in question, held for jury. 
S tate  v. McNaughtan, 92 U. 114, 60 
P.2d 137.

5. Appellate review.
Ju ry ’s finding as to place of commis

sion of crim e o f altering brands of sheep 
with in tent to steal would not be dis
turbed in spite of defendant's uncon
tradicted evidence th at it  was in another 
county, where the physical evidence as 
to where the sheep had been ranging 
supported the jurv 's finding. State v. 
McNaughtan, 02 U. 114, 06 P.2d 137.
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103-34-9. Omitting to Label or Mislabeling Drugs.
Every apothecary, druggist or person carrying on business as a 

dealer in drugs or medicines, and every person employed as clerk or 
salesman by any such person, who. in putting up drugs or medicines 
or making up any prescription or filling any order for drugs or medi
cines, willfully, negligently or ignorantly omits to label the same, or 
puts an untrue label, stamp or other designation of contents upon any 
box, bottle or other package containing any drug or medicine, or sub
stitutes a different article for any article prescribed or ordered, or puts 
up a greater or less quantity of any article than that prescribed or 
ordered, or otherwise deviates from the terms of the prescription or 
order which he undertakes to follow, in consequence of which human 
life or health is endangered, is guilty of a misdemeanor, or. if death 
ensues, is guilty of a felony. (C. L. 17, § 8199.)
Comparable provisions. Cross-references.

Cal, Penal Code. § 7180 (substantially Poisons mUBt bear label, 79-12-17, 79- 
iilcntical). 12-23; sale o f certain drugs prohibited.

79-12-25. 79-12-2R.

CHAPTER 35

LABOR

11)3-36-1. Coercing Employee to Trade 
or Board ut Particular 
Place.

103-35-2. Intim idating l.nlxir.
103-36-3. Extortion— Practice Aguinst 

Lultor Prohibited.

Id. Employee Not to Be 
P arty to.

Id. Employers to Post 
Copies of Laws.

103-35-1. Coercing Employee to Trade or Board at Particular Place.
Every person, body corporate, agent, manager or employer doing 

business in this state who, by coercion, intimidation, threats or undue 
influence, compels his employees to board at a particular boarding house, 
or to trade with or at a particular store, is guiltv of a misdemeanor.

(C. L. 17, § 8513.)

103-35-2. Intimidating Labor.
Any person who threatens to destroy property or to do bodily harm 

for the purpose of preventing any other person or persons from enter
ing or remaining in the employ of any company, corporation or indi
vidual. is guilty of a misdemeanor. (C. L. 17. § 8493.)
History.

This section is practically identical 
with Comp, taw s 1907. §44H 7xll.

103-35-3. Extortion—Practice Against Labor Prohibited.
Every person employed in or about any industrial plant, railroad, 

construction camp, foundry, factory, mine, smelter, mill or other in
dustrial concern, or who acts as agent or interpreter for, or in con
nection with, the employment of any laborer or other person for any 
such concern, is prohibited from soliciting, accepting or receiving, or
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causing to be solicited, accepted or received, any compensation or gift 
of money or any other consideration, directly or indirectly, for or on 
account of the employment or the continuance of the employment of any 
laborer or other person in or about any such concern, or for any service 
rendered or influence used in connection with the employment of any 
laborer or other person in or about any such concern. Any person 
violating this section or any provision hereof is guilty of a misde
meanor and shall be punished by imprisonment for not less than thirty 
days nor more than six months.

For the purposes of this section any person who has paid or has been 
solicited to pay any compensation, or who has made any gift of money 
or any other consideration, for or on account of his employment or the 
continuance of his employment or for any service performed in con
nection with his employment shall not be deemed an accomplice.

(L. 10. p. 350, §8328.)

103-35-4. Id. Employee Not to lie Party to.
Every person employed or seeking employment by any industrial 

plant, railroad, construction camp, foundry, factory, mine, smelter, 
mill or other industrial concern is hereby prohibited from paying or 
giving, directly or indirectly, any consideration or g ift to any person 
employed by or acting as interpreter for such concern for the purpose 
of securing employment by or continuing in the employment of such 
concern. Any person violating this section is guilty of a misdemeanor, 
and shall be punished by a fine of $25 or by imprisonment for thirty 
days, or by both such fine and imprisonment. (L. 19, p. 350, § 2 .)

103-35-5. Id. Employera to Post Copies of Laws.
Every employer shall post and maintain notices, printed or written 

in plain type or script, in at least two conspicuous places where notices 
can be seen by his employees as they go to and from their work, set
ting forth the provisions of sections 103-35-3 and 103-35-4, in a lan
guage understood by the employees, such printed notices to be furnished 
by the industrial commission upon request of the employer. Failure 
to comply with the provisions of this section is a misdemeanor.

(L . 19, p. 360, § 3.)

O f Passage Tickets.
O f W ritten Instrum ents 

Ready for Delivery, but 
Undelivered.

O f Things Severed from 
Realty.

Receiving Stolen Property. 
Receiving Property Stolen 

in Another State.

CHAPTER 36

LARCENY

l«: i—2.

]i>:;-.W-:i.
1 «.

lo:t-:i6-6.
inn-sfi-7.

Defined.
Of Lost Property by 

Finder.
Degrees of Larceny.
Grund Lurceny Defined. 
Petit Larceny Defined. 
Penalty for Grand Larceny. 
Penalty for Petit Larceny. 
Of Evidence of Debt.
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103-36-14. O f Gas. 103-36-18. O f P arte  o f Railroad Loco-
103-36-15. O f Electricity . motives and Cars.
103-36-10, O f W ater. 103-36-19. Id. Penalty for Receiving
103-36-17. O f Property Salvaged from Such Stolen Property.

F ire .

103-36-1. Defined.
Larceny is the felonious stealing, taking, carrying, leading or driving 

away the personal property of another. Possession of property recently 
stolen, when the person in possession fails to make a satisfactory ex
planation, shall be deemed prima facie evidence of guilt.

(C. L. 17, §8286.)
Hiatory.

The first sentence of this section is 
identical with Comp. Laws 1876, p. 625, 
4 2104; 2 Comp. Laws 1888, $4630 ; R.
5. 1808, 8 4355. The second sentence 
was added in 1B36. See Comp. Laws 
1907, $4355.

This definition came from the Penal 
Code of California. S la te  v. Allen, 56 
U. 37. 43, 189 P. 84.

Comparable provisions.
Cal. Penal Code. § 484 (defining 

"th e ft” ).
Idaho Code, $ 17-3601 (identical with 

first sentence herein).

('ross-referencca.
Larceny of motor vehicle, 57-3a-110 ; 

joinder o f other counts, 105-21-31 ; lar
ceny out of stale . 103-1-41.

Analysis of Note.

I. Larceny. 1-15.
II . Recent Pobssssion of Stolen Prop

erty lfl-22.

I. LARCEN Y.

1. Validity.
This statute is valid. S tate  v. Con

verse, 40 U. 72, 119 P. 1030. This sec
tion is not invalid as an encroachment 
by legislature upon prerogatives of judi
ciary. S tate  v. Potello. 40 U. 56, 119 
P. 1023.

2. Elem ents of offense.
3. — in general.

The taking must be with the felonious 
intent to steal, and this elem ent must 
he established by the circum stances of 
the taking or other proof. S ta te  v. 
Dubois, 64 U. 433, 231 P. 625.

I t  is necessary to find th at in tent to 
steal existed a t the tim e of the taking. 
No subsequent felonious intent will suf
fice. People ▼. H iller, 4  U . 410, 11 P. 
614; S tate  v. Allen, 66 U . 37, 189 P. 84.

I f  defendant never had any dominion 
over, or possession of, the property a l
leged to be stolen, there is no Isrceny,

because in such case there is no aspor
tation. People v. Gillis, 0 U. 84, 21 P. 
404.

The mere fact th at property is de
stroyed m aliciously and with intent to 
deprive owner perm anently o f its use 
docs not constitute larceny. S la te  v. 
Allen. 56 U. 37. 189 P. 84.

In order to  constitute crime of larceny 
it is not necessary to prove th at ac
cused intended to derive some benefit 
either to himself or for some other per
son from theft. S ta te  v. Allen, 56 U. 
37, 189 P. 84.

One who receives stolen property, 
though knowing it to  be stolen, is not 
guilty of larceny. State  v. M erritt, 67 
U. 325. 247 P . 497.

In prosecution for larceny, even though 
defendant did not intend to keep ell of 
owner's money, and intended to divide 
with those who were connected with him 
in card game, it would still lie larceny 
o f whole amount. S ta te  v. Donaldson, 
35 U. 96. 99 P. 447. 20 L. R. A. (N. S.) 
1164. 136 Am. S t. Rep. 1041.

In prosecution fo r  larceny, it was held 
th at obtaining money under pretext of 
betting a t  earda, w h e n  everything was 
fixed so that prosecuting witness had no 
chance to win. and w as only player who 
actually risked anything, wbs larceny 
within this section. S ta te  v. Donaldson,
35 U. 96. 99 P. 447; 20 L. R. A. (N. S.) 
1164. 136 Am. St. Rep. 1041.

1. — taking, carrying , leading or driv
ing away.

Where trick or artifice is used to in
duce owner to part w ith possession of 
his property, the offense may be larceny 
or tbe obtaining of goods by false pre
tenses, depending on whether owner in
tended to part with th e right of prop
erty. People v. Berlin . 9 U. 383. 389.
36 P. 498, rev’d on rehearing 10 U. 39. 
36 P. 199. because instructions were con
flicting.

5. —  personal' property.
A phonographic report o f testimony 

of witnesses examined on a trial, which 
was in the possession o f  court's official 
reporter when stolen, is "personal prop-
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i'1'ly "  within meaning of this Boction. 
People v. McGrath, 6  U. 525, 17 P. 116.

6. Indictment or information.
7. —  sufficiency.

Inform ation which did not allege own* 
ership of property taken was fa ta lly  de
fective, since it  wbb necessary, in order 
to charge crime of larceny, to allege 
th at property belonged to some one other 
than the defendant. S ta te  v. Jen sen , 83 
U. 452, 30 P.2d 203.

In larceny prosecution, information 
charging th at defendant did willfully, 
unlawfully and feloniously steal, take 
and carry away by means of trick , a r ti
fice and device a certain  number of 
shares of stock, and setting out such 
trick or device, sufficiently charged la r
ceny, as it  plainly charged that property 
was obtained by means o f  falsehood and 
fraud, and with the felonious intention 
of defendant to convert i t  to his own use, 
the bank from  whom such stock was 
taken intending to part with possession 
only. S tate  v. Joseph, 63 U. 1. 221 P. 
850.

8. — amendments.
Amendment of information a fter plea 

»n  ns to allege ownership of property 
alleged to have been stolen in larceny

Smsi-cution was authorised by 105-17-3. 
ta le  v. Jensen, 83 U. 462, 30 P.2d 203.

9. —  pleas and defenses.
Where original information does not 

state public offense and is amended so 
us to state public offense for first time, 
as amending information in larceny 
prosecution so as to  allege ownership of 
properly alleged to have been stolen, it 
is equivalent o f a new information re
quiring arraignment of defendant and his 
plea thereto; and where defendant was 
not given time to plead to such infor
mation as required by 105-22-16. court 
rummitted reversible error. S ta te  v. 
Jensen. 83 U. 452. 30 P.2d 203.

10. Questions of law and fact.
In prosecution for larceny, while law 

is to effect th at jury may not arbitrarily  
ignore or disregard credible evidence, 
hut must consider all evidence, they, 
nevertheless, need not blindly accept 
every explanation or statem ent th a t one 
who is accused of larceny may make in 
his own exculpation, and may refuse 
to give credence to such statem ents, or 
to thoac of his w itnesses, if statem ents, 
in view of alt facts and circumstances, 
seem unreasonable nr not well founded 
in fa ct. S ta te  v. Hitcsman, 68 U. 262, 
1!)8 P . 760.

I f  evidence is such th at all reasonable 
minds should arrive at the conclusion 
th at the taking was without feloniouR in

tent, then question of felonious intent is 
one o f law, bu t if  reasonable minds may 
differ, question is one o f  fact. S tate  v. 
Dubois, 64 U. 433, 231 P. 625.

In prosecution for larceny of automo
bile, where property waa found in pos
session of accused, whether defendant’s 
explanations and statem ents respecting 
that possession were satisfactory, held 
for ju ry . S ta te  v. H itesman, 68 U. 262, 
198 P. 760.

11. Evidence.
12. — admissibility in general.

Of course circum stantial evidence is 
admissible. Accordingly, nonconsent oi 
owner to asportation may be inferred. 
State v. Reese, 44 U. 266, 262, 140 P. 126

In prosecution for larceny of a  heifer, 
the heifer's ea r  and owner's ta g  attached 
thereto are admissible in evidence. State 
v. Frishy, 49 U. 227. 162 P. 610.

13. —  eccompticee and accessories.
In larceny prosecution testimony oi 

accomplice w as held to have been suffi
ciently corroborated by testimony o f de
fendant so th a t evidence sustained con
viction. S tate  v. Gardner, 83 U. 145, 27 
P.2d 51. (Straup, C. J . ,  and Hanson, J„  
dissenting.) And nee S ta te  v. Frishv. 
49 U. 227, 162 P. 616.

11. —  weight and sufficiency.
In a prosecution for larceny, the cvj. 

dencc must sufficiently establish the elo 
ments of the crim e, such an the unlawful 
asportation of the property without the 
consent of the owner, the ownership 
thereof, etc. See State v. Reese. 44 U 
256. 140 P. 126.

In order to convict fo r  grand larceny 
under th is statute, it m ust oe proved be
yond reasonable doubt th a t taking war 
with felonious intent— th at is, with 
intent to steal property in question— 
and th a t such in tent m ust have existed 
a t  time of taking. S ta ta  v. Allen, 66 1) 
37. 189 P. 84.

In prosecution for larceny, jury were 
authorized to infer from  facts  and cir
cumstances proved th at defendant ob
tained $2,060, which he claimed to have 
won, either by fraud, trick, device, oi 
artiAcc, with intention a t  tim e he ob
tained money to appropriate it  to hif 
own uhc. and to deprive owners perma
nently o f money. State v. Donaldson 
35 V. 96. 99 P. 447, 20 L. R. A. (N. S.) 
1164, 136 Am. S t. Rep. 1041.

In prosecution of camp tender for lar
ceny of sheep, evidence was insufficient 
to sustain conviction where only evidence 
was th at sheep were in possession of de
fendant, since he was w orking for othei 
defendant, and possession under this sec
tion m ust be exclusive. S tate  v. MoitIb, 
70 U. 670, 262 P. 107.
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In prosecution for Ureeny of cow, 
held, evidence was insufficient to  show 
cow was property o f  person alleged to 
be owner or to  show felonious taking by 
defendant. S ta te  v. Morrell, 30 U- 498. 
118 P. 216.

In prosecution for larceny of horses, 
evidence th at defendant openly and re
peatedly declared his purpose and in
tention in corralling and shooting horses 
which trespassed on and destroyed his 
property, held insufficient to justify  find
ing that horses were killed with felonious 
in tent to steal them. State v. Allen. 
51? U . 37, 189 P. 64.

Where lambs claimed to have been 
stolen were found a month later in pos
session of defendant with altered brands, 
and defendant failed to offer satisfac
tory explanation, there was sufficient 
evidence to support verdict o f larceny. 
S ta te  v. Kappas. 100 U. 274. 114 P.2d 
205.

Evidence held sufficient to justify  con
viction for larcenv of plumes. S tate  v. 
Converse. 40 U . 72. 119 P. 1030.

Evidence held insufficient to  sustain 
conviction for larceny. S tate v. Nelson, 
39 U . 238. 117 P . 71.

15. Instructions.
The general rules respecting instruc

tions in crim innl cases apply in prose
cutions for larceny. State v. Frisby, 
•19 IT. 227. 102 P . 016.

The court should define the offense, 
and also charge the jury as to the felo
nious character o f  the taking and the 
intent. People v, Flynn, 7 U. 378. 20 P. 
1114, setting out approved instruction.

Trial court held justified in subm it
ting question of guilt to jury in prose
cution o f defendant for Inrrenv o f wool, 
although evidence that defendant stole 
the woo) found in his poasession was in 
ronflict. State v. Bruno, 97 U. 33, 92 
P.2d 110.3. (M offat. C. J . .  and larson .
J ., dissenting.)

In prosecution for larceny of steer, 
giving of instruction in language of this 
section, standing alone, would be most 
harmful and w arrant reversal of judg
ment excent for fnct that trial court had 
warned jury th at mere possession and 
unsatisfactory explanation alone were 
insufficient to  w arrant conviction. State 
v. Sawyer. 64 U. 276, 182 P. 206.

II. RECENT POSSESSION OF 
STOLEN PROPERTY.

16. Words and phrases defined.
The term "primA facie” as used in 

this section means presumptive evi
dence. and does not mean that unless 
rehutted hy other evidence, or discredited 
hv circumstances, i t  becomes conclusive 
of fset o f guilt. S ta te  v. Potello. 40 U. 
66. 119 P . 1023.

17. Possession.
It seems to be an established doctrine, 

especially in this western countrv, that 
in larceny the recent possession of stolen 
property is not o f itse lf  sufficient to 
warrant a conviction, as where the pos
session is  explained by the defendant in 
un apparently reasonable manner. Peo
ple v. Sw asey. 0 U. 93. 98. 21 P. 400.

The possession must not only be per
sonal. exclusive, and unexplained, but 
must also be conscious, or a conscious 
assertion of possession by the accused. 
State v. Kinsey. 77 U. 348. 363. 296 P. 
247. Possession under this section means 
a conscious, personal possession, am ount
ing to an express or implied assertion of 
ownership. S tate  v. Butterfield, 70 U. 
629. 261 P. 804.

Possession of articles recently stolen, 
when coupled with circum stances of 
hiding or concealing them, or of d is
posing or attem pting to dispose of them, 
or of m aking false or unreasonable or 
unsatisfactory explanations of the pos
session, may be sufficient to  connect the 
possessor with the commission o f the 
offense. Rut mere or bare possession, 
when not coupled with other culpatory 
or incrim inating circum stances, does not 
nlone suffice to justifv  a conviction. 
State v. Kinsey. 77 U. 348, 362, 296 P. 
247. citin g prior l*t«h cases.

18. Operation and effect o f section.
This section is merely declaratory of

nre-cxisting law, State v. I.aris. 78 U. 
183. 191. 2 P.2d 243.

It is im portant to observe th at this 
section applies only where person having 
unexplained possession of stolen goods 
was the th ief, the ope who feloniously 
took and carried away the property. 
This section docs not apply where per
son having unexplained possession of 
stolon property was not the one who com
mitted the larcenv. State v. Luris, 78 
U. 183. 191. 2 P.2d 243.

Provision o f this section that unex
plained possession of recently stolen 
property is prims facie evidence o f guilt 
in prosecution for larceny, does not re
lieve state o f  burden of convicting de
fendant upon all the evidence by proof 
bevond a reasonable doubt. S tate  v. 
M erritt. 67 U. 325. 247 P. 497.

While th is section permits the state 
to go to the jury upon proof of the 
larceny and o f accused’s possession and 
unsatisfactory explanation, it  does not 
relievo stn te o f  burden of proving ac
cused guilty beyond a reasonable doubt. 
Therefore it  is improper to charge jury 
th at possession of recently stolen prop
erty shall he doomed prima facie evi
dence of gu ilt when party in possession 
fails to make satisfactory explanation. 
S ta te  v. B nrretln . 47 U. 479. 1SS P. 343.
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Under th is section, recent possession 
>f stolen property, when not satisfactorily 
explained. is also prima facie evidence 
of guilt o f burglary or robbery, a t least 
when larceny, burglary and robbery 
were committed in same transaction. 
S tate v. Donovan, 77 U. 343, 294 P. 1108.

19- Prima facie case.
To make a prima facie case under 

this section, in absence of direct evidence 
■'f the taking, the state  must prove the 
larceny, recent possession by accused, 
and an unsatisfactory explanation. State 
v, llowen, 45 U. 130, 143 p. 134.

Under th is section the question of whut 
mukes out a prima facie case of larceny 
is fur the court. S ta te  v. B arrette, 47 
U. 474. 156 P. 343.

Under th is section, where there Is no 
direct evidence of th e asportation by 
accused, nor any d irect evidence to con
nect him with the tak ing o f the prop
erly, mere proof o f the larceny and re
cent possession of the stolen property 
in accused does not mnke a prima facie 
case; to make such a case, state must 
prove, not only the larceny and recent 
possession in the Accused, nut also that 
he failed lo make a satisfactory ex
planation of his possession. S tate  v. 
Mellor, 73 U. 104, 272 P. 036; S tate  v. 
Potello, 40 U . 56, 119 P . 1023.

On a tria l for larceny o f n cow, proof 
of defendant’s possession o f  the hide is 
sufficient, where sta te  also proves that 
hide was taken from a cow in his pos
session. and that hide so found in his 
possession was taken from a cow in his 
possession. State v. Bowen. 46 U. 130. 
143 P. 134.

In prosecution for larceny of horse, 
h-ld state could not rely  on defendant’s 
verent possession of horse, where only 
evidence o f larceny came from defend
ant’s evidence, and th a t showed another, 
und not defendant, committed the lar
ceny. S tate v, potello, 40 U. 60, lit) 
P. 1023.

211. Questions of law and fael.
This is to  he le ft to the jury under 

proper instructions from the court. It 
depends upon the facts  and circumstances 
of each particular case. People v. 
Chadwick. 7 U. 134. 139. 26 P . 737. 
setting nut approved instruction.

Possession may be so remote as to 
require the court to say, as a  m atter of 
law. that it is not sufficiently recent to 
raise the presumption. Standing by 
it self, u possession ns remote as four 
months con hardly be said to be recent, 
but whether it  is or not is for the jury 
under nil of the facts and circumstances 
of the particular ease. S ta te  v. Bowen. 
45 tf. 130, 143 P. 134.

What constitutes such recent posses
sion as to raise the presumption that

defendant did the taking, must depend 
upon nature o f  property and circum
stances o f particular case, and, there
fore, is ordinarily question of fa c t for 
the jury. S ta te  v. Bowen, 46 U. 130, 143 
P. 134.

The sufficiency of defendant’s excuse 
or explanation is . of course, for the jury. 
S ta te  v. W illiam s, 49 U. 336, 341, 164 
P. 263.

21. Evidence.
In prosecution for larceny o f cattle, 

finding by jury th a t possession o f cattle 
by defendant w as felonious and th at his 
explanation of such possession was not 
satisfactory, held supported by evidence. 
S tate  v. Gurr, 40 U. 162, 120 P. 209, 
39 L. R. A. (N . S .) 320.

22. Instructions.
Erroneous instructions which arc non- 

prejudicial will not warrant reversal of 
judgment o f conviction. S ta le v. Dono- 
vnn, 77 U. 343. 294 P. 1108, setting out 
instruction given.

A. L. It. notes.
Appropriating money or proceeds of 

paper m istakenly delivered in ex
cess of the amount due or intended, 
larcenv or embezzlement by. 14 A. 
L. R. 804.

Appropriation o f  property a fter obtain
ing possession by fraud as larceny. 
26 A. L. R. 381.

Appropriation or removal without pay
ment o f property delivered in ex
pectation o f  immediate cash pay* 
inent. as crim inal offense, 83 A. L. 
R. 441.

Asportation which will aupport charge 
o f larceny, what amounts to, 19 A. 
L . R. 724.

Assisting in transportation or disposal 
o f property known to have been 
stolen ns rendering one guilty of 
lurccny. 29 A . L. R. 1031.

Criminal liability o f corporation for lar
ceny. 69 A. L . R. 379.

Distinction between lareeny Bnd embez
zlement, 13 A. L. R. 319.

Dogs os subject o f larceny. 92 A. L. R.
212.

General owner of property in which 
another has special interest or 
right o f possession, larceny by, 68 
A. L. R. 330.

Individual crim inal responsibility of of
ficer or employee for larceny or em
bezzlement, through corporate act, 
o f property o f  third person. 33 A. 
L . R. 787.

Intent to convert property to one’s own 
use or to  the use of third person as 
element of larceny. 12 A. L. R. 804. 

larcen y , conviction or acquittal o f as 
bar to prosecution for burglary, 19 
A. L. R. 626.
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la rcen y  as affected by distinction be
tween custody and possession, 126 
A. L . R. 367.

la rcen y  of real property or things savor
ing o f real property, 131 A. L. R.
140.

Offense o f larceny, embezzlement. rob
bery or assault to commit robbery, 
ns affected by defendant’s  intention 
to lake or retain money or property 
in payment of, or as security for, 
claim, or to collect debt, or to recoup 
gambling losses, 116 A. I,. R, (11)7.

103-36-2. Of I<oal Property by Finder.
Every person who finds lost property under circumstances which 

(five him knowledge of a means of inquiry as to the true owner, and who 
appropriates such property to his own use or to the use of another per
son not entitled thereto, without first making reasonable and ju st ef
forts to find the owner and restore the property to him, is guiltv of 
larceny. ' (C. L. 17. 5 8237.)
Comparable provisions. A. I,. |{. nolea.

Cul. Penal Code, §485 (substantially Finder of property, larceny by. 3(1 A 
iilrnlicul; offender is “guilty of th eft” ). I.. R. 372.

Idaho Code, $ 17-3602 (substantially 
iilentirul),

Outlawed liquors aa subject o f larceny 
or kindred offenses. 76 A. I.. R 
1470.

Purchase of property on credit without 
intending to pay for it as larceny. 
35 A. L. R. 1336.

Spouse, larceny or embezzlement by ont 
Rpnuse of other's property. 56 A 
I.. R. 668.

Unauthorized use o f another's property 
by one lawfully in possession thereof 
as larceny. 62 A. I.. R. 354.

103-36-3. Degrees of Larceny.
Larceny is divided into two degrees, the first of which is termed 

grand larceny; the second, petit larceny. (C. L. 17. §8288.)
Comparable provisions.

Cal. Penal Code. §486 (identical us 
to " th e ft’’, “grand th eft" and “petty 
th eft” ).

Idaho Code, § 17-3503, Mont. Rev. 
Codes. § 11370 (identical).

A. 1.. K. notes.
Criterion of value fo r  purpose of fix

ing degree of larceny of automobile 
license plates. 48 A. L. R. 1167.

103-36-4. Grand Larceny Defined.
Grand larceny is committed in either of the following cases:
(1) When the property taken is of value exceeding $50.
(2) When the property taken is from the person of another.
(3 ) When the property taken is a horse, msre, colt, gelding, cow. 

heifer, steer, ox, bull, calf, sheep, goat, mule, jack or jenny.

llialury.
The first two subdivisions o f this sec

tion a ir  practically identical with R. S. 
1898. § 4359. The third subdivision was 
added by a later amendment. Ijiw s  
1890. Ch. 30. p. 50 ; Comp. Laws 1907, 
§ 4369.

Analogous territorial statute, see 
Comp, law s 1888. § 4043, subdivision 3. 
That subdivision 3 o f  territorial statute, 
ns amended in 1886. was not impliedly 
repealed by second 1886 act, see In re 
(iannett, I I  U. 283, 39 P. 496.

Comparable provisions,
Cal. Penal Code, § 487 (defining 

"grand th eft”).

Idaho Code, § 17-3604 (sim ilar: °
of a value exceeding sixty  dollars"; also 
specifies fox or breed or cross thereof 
in captivity for breeding or fur produc
tion).

Mont. Rev. Codes. §11368 (definin'! 
larceny); §11371 (includes sim ilur defi
nitions o f  grand larceny or “Inrreny 
committed with a felonious intent" l.

1. Scope of section.
In this subdivision the word "horse’ 

includes both "gelding" and "m are.' 
People v. Butler, 2 l\  504.

2. Properly subject to larceny. 
Intoxicating liquor was held to be

the subject of larceny notwithstanding



T i t l e  1 0 3 — P e n a l  C o d e 1 0 3 - 3 6 - 5[ 9 3 7 ]

provision* o f repealed Liquor ta w  of 
l ‘J17, purporting to destroy property 
rights therein. State v. Evans, 74 U. 
:!89, 279 P. 960. See post 103-36-lfl.

1. Elem ents of offense.
Felonious intent is an essential element 

under subdivision (3 ). S ta te  v. Allen, 
56 U. 37, 43. 189 P. 84.

I. Value of property under subdivision
(3 ).

While as a general rule there can be 
no lurceny o f property having no value, 
yet the legislature o f this state , acting 
within the scope of their power, hnve 
iiuule the stealing of a  can  grand lar
ceny, without reference to Us value. 
Stute v. Botes. 26 U. 1. 8, 09 P. 70, ap
plying Ijiw s  1899, Ch. 30. p. 50.

*>. Larceny or embezzlement.
Where defendant wus employed to 

solicit advertising contracts and within 
short time he had collected from  differ
ent persons the sum o f $236 due publish
ing company upon contracts solicited and 
procured hy him, snd unlawfully con
verted money to his own use. but it  ap-

[icared that $48 was largest sum col- 
reteil hy him from any one person a t  any 

one tim e, it was held th a t taking of 
$235 was one embezzlement, and wns 
grand larceny. State v. Gibson, 37 U. 
330, 108 P. 349.

6. Grand or petit larceny.
Stealing o f steers and cows is always 

grand larceny, and never petit larceny, 
regardless of such animals' value. In re 
Gannett, 11 U. 283. 3ft P. 490; In re 
Ogilvic, 11 U. 290. 3ft P. 498.

7. Issues and proof.
On prosecution for stealing sheep, held 

that it was not necessary to prove that 
defendant and others with him actually 
intended to convert sheep to their own 
use: that it was sufficient to  prove be
yond reasonable doubt that they took 
sheep away against will of th eir owners 
with intention o f perm anently depriving 
latter o f their property, and that fact 
that defendant and his companions killed 
large number o f sheep, wounded others, 
and did not return rest was sufficient 
nroof of such intention. S ta te  v. Mc
Kee. 17 U. 370. 53 P. 733. (Miner. J . ,  
dissenting.)

8. Stealing from person.
Where property is taken from  person 

nr immediate presence of victim , it  can

not lie less than grand larceny or rob
bery. S tate  v. O 'Day. 93 U. 387, 73 
P.2d 906. And see S ta te  v. Duvis. 28 U. 
10, 70 P. 706, applying aubdivision (2 ).

9. Evidence.
O f course, the evidence must suffi

ciently show that accused knew that he 
was branding somebody clse's c a lf; that 
it was not his property. S tate  v. 
Chynoweth, 41 U. 364, 126 P. 302. The 
evidence m ust be otherwise sufficient to 
sustain the conviction. S tate  v. Friahy, 
4ft U. 227. 102 P. 616.

In prosecution for larceny of steer, 
trial court did not e rr  in adm itting evi
dence of pieces o f  ears o f steer a r 
ranged upon board for purpose o f show
ing how they were before being cut into 
pieces hy defendant for purpose of ob
literating the m arkings. S tate  v. Church, 
64 U. 633, 182 P . 218.

In prosecution for larceny of steer, 
evidence held sufficient to  show feloni
ous taking. State  v. Church. 64 11. 533, 
182 P. 218.

In prosecution for larceny of Bteer. 
identity of animal held sufficiently iden- 
lifted though defendant had obliterated 
brnnds, m arks, and other means of iden
tifying animal killed. S ta te  v. Church, 
54 U. 633. 182 P. 218.

Decisions from other jurisdictions.
— Montana.

Where defendant was charged with 
grand larceny as defined in section 11388 
of the Revised Codes (the information 
charging defendant with having money 
belonging to the state  in his possession 
snd custody and unlawfully appropriat
ing the same to his own use with the 
intent to deprive th e state o f its  prop
erty) and it appeared th a t the record 
wns barren of any testimony th a t de
fendant appropriated the money in ques
tion to his own use with the intent to 
thus deprive the state  o f its property, 
judgment of conviction was reversed, it 
being held th at the state  was required 
to prove the facta of appropriation and 
intent, same being made necessary ele
ments of the alleged offense hy the s ta t
ute. S tate  v. McGuire, 107 Mont. 341, 
88 P.2d 35.

A. L . R. notes.
Constitutionality of statute for pre

vention of larceny of livestock, 3  A. L. 
R. 81.

103-36-5. Petit Larceny Defined.
Larceny in other cases is petit larceny. (C. L. 17, § 8290.)

Comparable provisions. Idaho Code. § 17-3606, Mont. Rev,
Cal. Penal Code, § 488 ( “theft in Codes. § 11372 (identical), 

oiher cases is petty th eft” ).
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103-36-6. Penalty for Grand Larceny.
Grand larceny is punishable by 

for a term not less than one year no 
of not less than $60 nor more than

Hialory.
The provision with respect to imprison

ment is identical with R. S. 1888. § 4361; 
the provision for a One was added later. 
Comp, b u s  1007. §43111.

imprisonment in the state prison 
r more than ten years, and by a fine 
$1,000, or by imprisonment onlv.

(C. L. 17, § 8201.)
Comparable provisions.

Idaho (lode, §17-350(1, Mont. Rev. 
Codes, § 11373 ('*« • • for not less
than one nor more than fourteen years” ; 
fine is not mentioned).

103-36-7. Penalty for Petit Larceny.
Petit larceny is punishable by a fii 

imprisonment in the county ja il not

History.
This section is identieui with R. S. 

1X1)8. §4302 ; Comp. U w s 11)07, § 4302.

Comparable provisions.
Idaho Code. § 17-3507 (substantially 

identical).
Mont. Rev. Codes, § 11374 (fine, not 

exceeding $600, or imprisonment not ex
ceeding six months, or both).

ie in any sum less thtin $300 or !>y 
exceeding six months, or by both.

(C. L. 17, § 8292.)
I. Jurisdiction of jualice of the peace.

Under thin section, a fter  justice of 
peace sentences defendant to juil for 
petit larceny. nn«l to pay fine, he is 
without authority to adjudge that de
fendant be further imprisoned in default 
of payment of fine imposed. In re 
Is-wis. 10 U. 47, 41 P. 1077, applying 
identical section in 2 Comp. J.uus 1888. 
§ 4646.

103—36—8. Of Evidence of Debt.
If the thing stolen consists of any evidence of debt or other written 

instrument, the amount of money due thereupon or secured to be paid 
thereby and remaining unsatisfied, or which in any contingency might 
be collected thereon, or the value of the property the title to which is 
shown thereby, or the sum which might be recovered in the absence 
thereof, is the value of the thing stolen. (C. L. 17. § 8293.)
Comparable pruviaiona.

('ill. Penn] Code. § 492. Idaho Code,
§ 17-3608. Mont. Rev. Codes. §11377 
(identical).

103-36-9. Of Passage Tickets.
If the thing stolen is any ticket or other paper or writing entitling or 

purporting to entitle the holder or proprietor thereof to a passage upon 
any railroad or vessel or other public conveyance, the price at which 
tickets entitling a person to a like passage are usually sold by the 
proprietors of such conveyance is the value of such ticket, paper or 
writing. (C. L. 17. S 8294.)
Comparable provisions.

Cal. Pena) Code. § 493. Idaho Code,
§ 17-3609. Mont. Rev. ('odea, §11378 
I identical).

103-36-10. Of Written Instruments Ready for Delivery, hut Unde
livered.

All the provisions of this chapter apply where the property taken 
is an instrument for the payment of money, evidence of debt, public
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security or passage ticket, completed and ready to be issued or de
livered, although the same has never been issued or delivered by the 
makers thereof to any person as a purchaser or owner.

(C. L. 17, § 8295.)
Cum parable provision*. ('niss-referenccii.

Cul. Penal Code, § 494 . Iduho Code. Description of money, etc., 105-21-2:1. 
§ 17-11510. Mont. Rev. Code*, § 11!17!)

103-36-11. Of Things Severed from Realty.
The provisions of this chapter upply where the thing taken is any 

Fixture or part of the realty and is severed at the time of the taking, 
in the same manner as if the thing had been severed by another person 
at some previous time, (C. L. 17, §8296.)
Comparable provisions. A. L. H. notes.

Cul. Pena) Code. § 495, Iduho Code. Lurceny of real property or things 
§ 17-3511, Mont. Rev. Codes, § 11380 savoring o f real property, 131 A . I„ R. 
( iilenticu) I. 1-1(1.

103-36-12. Receiving Stolen Property.
Every person who, for his own gain or to prevent the owner from 

again possessing his property, buys or receives any personal property 
exceeding $50 in value, knowing the same to have been stolen, is pun
ishable by imprisonment in the state prison not exceeding live years; if 
the value of the property so bought or received is $50 or less in value, 
he is guilty of a misdemeanor. (C. L. 17, §8297.)
History.

This section is identical with R. S. 
1898, § 43(57; Comp. Laws 1907, §4367.

Comparable provisions.
Idaho Code, § 17-3512 (sim ilar; value 

is nut specified; “ * * * punishable by 
imprisonment in the state prison not 
exceeding five years, or in the county 
juil not exceeding six months, or by fine 
mil exceeding $1,000, or liy both such 
tine uml imprisonment”).

1. Accomplices and accessories.
Witness in burglary prosecution held

not an accomplice so fa r  as  the corrob- 
ornliun o f  his testimony m ight go, a l
though he might hove been an accessory 
after the fuel or the receiver o f stolen 
property. Stute v. Bowman. 02 U. 540, 
7n l*.2d 468, 111 A. I.. R. 1393.

2. Kvidence.
In prosecution under this section, evi

dence o f other stolen property in posses
sion of defendunt. to prove guilty knowl
edge. wns admissible. S ta te  v. Zeman, 
(i,l V. 422. 22(1 P. 406.

3. Instructions.
In prosecution under this section, re

fusal to  charge jury that defendant re
ceived the property with fraudulent in
tent o f depriving the true owner of its 
immediate poasession was not error, 
where information did not charge that 
the property was received to prevent 
owner from again possessing it . State 
v. Zeman, 63 U. 422. 226 P. 465.

A. L. K. notes.
Admissibility, in prosecution for re

ceiving stolen property o f evidence of 
transactions other than, but sim ilar to. 
that upon which the prosecution is 
based, for purpose of showing guilty 
knowledge or intent. 105 A. L. R . 1288; 
possession of recently stolen goods by 
one charged with receiving them as evi
dence on question of guilty knowledge. 
68 A. L. R. 187; th ief as accomplice of 
one charged with receiving stolen prop
erty, or vice versa, within rule requiring 
corroboration, 111 A. L. R. 139R.

103-36-13. Receiving Property Stolen in Another State.
Every person who in another 9tate or country, steals the property ol 

another, or receives such property knowing it to have been stolen, and 
brings the same into this state, may be convicted and punished in the
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same manner as if such larceny or receiving had been committed in this 
state. (C. L. 17, §8298.)
Comparable provisions.

Idaho Code. § 17-3513, Mont. Rev. 
Codes. § 11381 (identical).

Cross-references.
Jurisdiction in such case. 106—8 -1 G; 

where stolen property token to another 
county, 106-8-12.

103-36-14. Of Gas.
Every person who, with intent to injure or defraud, makes or causes 

to be made any pipe, tube or other instrument, and connects the same, 
or causes it to be connected, with any main, service pipe or other pipe 
used for conducting or supplying any artificial or natural gas in such 
manner as to supply such gas to any burner or orifice by or at which 
such gas is consumed, around or without passing through the meter 
provided for the measuring and registering the quantity consumed, or 
in any other manner so as to evade payment therefor, and every 
person who, with like intent, injures or alters any gas meter or ob
structs its action, is guilty of a misdemeanor. (C. L, 17, §8300.)
Comparable provisions.

Cal. Penal Code. §498  (sim ilar).
Iowa Code 1939, § 1)1014 (pertaining 

to electricity , gas and w ater).
Mont. Rev. Codes. §11)185 (similnr as 

to gas and electricity ).

Cross-references.
Injury to gus main. 103-4(1—4.

A. L. K. notes.
Electrical energy, gas, wulor, heul. 

power, etc., as subject of larceny. 11)1 
A. L. R. 1282.

103-36-15. Of Electricity.
Every person who, with intent to injure or defraud, makes or causes 

to be made any connection by wire or other instrument with any cable 
or wire used for conducting or supplying electricity for power, lighting, 
heating or other purpose to any burner or orifice by or at which such 
electricity is used or consumed for lighting, heating, power or any 
other purpose, around or without passing through the meter provided 
for measuring and registering the quantity used or consumed, or in any 
other manner so as to evade payment therefor, and every person who, 
with like intent, injures or alters any electric meter or obstructs its 
action, is guilty of a misdemeanor. (C. L. 17, § 8301.)
Comparable provisions.

Cut. Penal Code, § 490a (sim ilar).

Cross-references.
In jury to electrical apparatus, etc.. 

103-40-4, 103-46-13 to lOIMCt-UV

A. L. K. notes.
Electrical energy, gas, water, heat, 

power, etc., us subject of larceny, 113 
A. L. R. 1282.

103-36-16. Of Water.
Every person who, with intent to injure or defraud, connects or 

causes to be connected any pipe, tube or other instrument with any 
main, service pipe or other pipe, conduit or flume used for conducting 
water, for the purpose of taking water from such main, service pipe, 
conduit or flume without the knowledge of the owner thereof, and with 
intent to evade payment therefor, is guilty of a misdemeanor.

(C. L. 17, §8302.)



[ 9 4 1 j T i t l e  1 0 3 — P e n a l  C o d e 1 0 3 - 3 7

History.
This section is identical with R. S. 

1»98, § 4372; Comp. Laws 1907. §4:172.

Comparable provisions.
Cn). Penal Code, § 499, Idaho Code, 

§ 17-3614 (substantially identical).
Nbont. Kev. Codes, §11380 (pertains 

to water, gas and electricity ).

Cross-references.
Opening w ater valve closed t>y au

thority, 103-46-6 ; illegally using water, 
103-59-2; in terfering with flow o f  water 
in stream, etc., 10:1-59-1; in juring canal.

I. W ater bh personal property.
W ater in the pipes o f  a distributing 

system is personal property, and was 
at common law the subject o f larceny. 
It  is not appurtenant to any land. Bear 
ta k e  & River W ater Works A Irrig a
tion Co. v. Ogden City, 8 U. 494, 33 
P. i:i6.

A. L. R, notes.
Electrical energy, gas, wutcr. heul. 

power, etc., as subject o f larceny, I d  
A. I,. R. 1282.

103-36-17. Of Properly Salvaged from Fire.
Every person who saves from Are. or from a building endangered by 

lire, any property, and for two days thereafter corruptly neglects to 
notify the owner, or the chief police officer of the city or town or sheriff 
of the countv in which such property is situated, is guilty of larceny.

(C. L. 17, §8303.)

Comparable provisions. county o f San Fran cisco"; imprisonment
Cub Pena) Code, § 500 (sim ilar us to for not less thun one nor more than 

such offense committed "in  the city und ten years).

103-36-18. Of Paris of Railroad Locomotives and Cars.
Any person who unlawfully removes, takes, steals, changes, adds to. 

takes from, or in any manner interferes with any journal bearings or 
brasses, or any parts or attachments of any locomotive, tender or car, 
or any fixture or attachment belonging thereto, connected with or used 
in operating any locomotive, tender or car owned, leased or used by any 
railway or transportation company in this state, is guilty of a felony.

(C. L. 17, §8304.)

103-36-19. Id. Penally for Receiving Such Slolen Properly.
Every person who buys or receives any of the property described in 

the next preceding section, knowing the same to have been stolen, is 
guilty of a felony. (C. L. 17, §8305.)

CHAPTER 37

LEWDNESS *

103 37-1. Low Association, Indecent 103-37-3. Id. Summary Destruction 
Exposures, Exhibitions, of.
Books, Pictures, etc. l0:<-:)7-4. Id. Destruction A fter Trial.

103-37-2. Id. Seizure Authorized. *

'H istory of act. This chapter was R. S . 1898, Title 75, Ch. 31, p. 906; Comp, 
taw s 1907. Title 90, Ch. 31, p. 1303.
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103-37-1. Low Association, Indecent Exposures, Exhibitions, Books, 
Pictures, etc.

Every person is guilty of a misdemeanor who willfully and lewdly, 
either:

(1 ) Associates, in a lewd and lascivious manner, with any person 
whether married or unmarried, shall be guilty of open and gross ldwd- 
ness or lascivious behavior, or who shall designedly make any open, 
public, or indecent exposure of his or her person or the private parts 
thereof, or the person or private parts of another; or,

(2) Procures, counsels or assists any person to expose himself, or to 
take part in any artists’ model exhibition, or to make any other exhibi
tion of himself to public view, or to the view of any number of persons, 
such as is offensive to decency, or is adapted to excite to vicious or 
lewd thoughts or acts; or,

(3 ) Imports, writes, composes, stereotypes, prints, designs, copies, 
draws, paints, or otherwise prepares, publishes, sells, offers for sale, 
displays, exhibits by machine or otherwise or distributes any writing, 
paper, book, picture, drawing, magazine, pamphlet, print, design, figure 
or other thing which is obscene, lewd, lascivious, filthy, indecent, dis
gusting, or impure, or which manifestly tends to corrupt the morals 
of youth; or who introduces into a family, school, or place of education 
or any other place, or buys, procures, receives, or has in his possession 
any such writing, paper, book, picture, drawing, magazine, pamphlet, 
print, design, figure, device, or other things, either for the purpose of 
selling, exhibiting, loaning, or circulation or with the intent to introduce 
the same into a family, school, or place of education, or any other place;

(4) Writes, composes or publishes any notice or advertisement of 
any such writing, paper, book, picture, drawing, maguzine, pamphlet, 
print, design, figure, or device; or any notice or advertisement of any 
article, prescription or preparation for producing or facilitating a mis
carriage ; or,

(5) Sings any lewd or obscene song, ballad or other words in any
public place, or in any place whe 
annoyed thereby.

History.
As amended by L. 41. ch. 101, eff. May 

13, making m aterial changes in text.

Comparable provisions.
Cal. Penal Code, §311 . Idaho Code, 

§17-2101 , Mont. Rev. Codes, §11130 
(sim ilar as to exposure o f person or 

rivate p arts; identical with subd. 2 
vrein; identical with subd. 6 herein; 

pertain also to writings, designs, ad
vertisements, etc.; subd. 6 o f tno Cali
fornia provision reads in p art: “sings or 
speaks any lewd or ohBcono song 
* *  and the California provision
likewise contains a qualification as to

e there are persons present to be 
(C. L, 17, § 8144.)

the applicability o f subd. 5 to  uclors anil 
uctresscB).

A. L. It. notes.
Indecent exposures as offense. 113 A. 

L. R. 900; publications o f  u scientific, 
educational or instructive chttrucler re
garding sex relations as within statutes 
relating to obscene or immoral publica
tions, 76 A. L. R. 1090; validity, con
struction, and application of stututes or 
ordinances relating to decency ns re
gards wearing apparel or lack of it, 
110 A. L. R. 1233; what amounts to an 
obscene play or book within prohibition 
statute, ft! A. I„ R. 801.

103-37-2. Id. Seizure Authorized.
Every person who is authorized or enjoined to arrest any person for 

a violation of subdivision (3 ) of the next preceding section is equally
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authorized and enjoined to seize any obscene or indecent writing, paper, 
book, picture, print, design, figure or device, found in possession or 
under the control of the person so arrested, and to deliver the same to 
the magistrate before whom the person so arrested is required to be 
taken. (C. L. 17, § 8145.)
Comparable provisions. of search und seizure, 19 A. L. R. 644;

Cal. Penal Code, § 1(12. Idaho Code, what umounts to an obscene pluy or 
§ 17-2102, Mont. Rev. Codes, 8 11137 hook within prohibition statute . HI A. 
(substantially identical). I,. K. 801.
A. I.. K. notes.

Federal Constitution h» a  limitation 
upon the powers of the states in respect

103-37-3. Id. Summary Destruction of.
The magistrate to whom any obscene or indecent writing, paper, 

book, picture, print, design, figure or device is delivered pursuant to the 
foregoing section must upon the examination of the accused, or if the 
examination is delayed or prevented without awaiting such examina
tion, determine the character of such writing, paper, book, picture, 
print, design, figure or device, and, if he finds it to be obscene or inde
cent, he must deliver one copy to the prosecuting attorney of the 
county in which the accused is liable to complaint or trial, and must at 
once destroy all the other copies. (C. L. 17, §8146.)
Comparable provisions.

Cal. Penal Code, 8 Kilt, Mont. Rev.
Codes. § 111118 (substantially identical).

103-37-4. Id. Destruction After Trial.
Upon the final conviction of the accused such attorney must cause 

any writing, paper, book, picture, print, design, figure or device, in re
spect whereof the accused stands convicted and which remains in the 
possession or under the control of such attorney, to be destroyed.

(C. L. 17, §8147.)
Comparable provisions. A. L. It. note*.

Cul. Penal Code, § 314 . Mont. Rev. Federal Constitution as n limitation 
Codes, § 11139 (substantially identical). upon the powers of the states in respect 

of search and seizure, 19 A. I,. R. 644.

CHAPTER 38

LIBEL AND SLANDER *
103-38-1.
103-38-2.
103-38-3.

103-38-6.

103-38-7.

Libel Defined.
Penalty.
When Malice Presumed.
Need Not Be Seen or Read, 

if  Expoaed.
Liability o f Authors of 

Publicationa.
Privilege— F air Report of 

Governmental Proceed
ings.

Id. Does Not Extend to 
Libelous Matter.

103-38-8.

103-38-9.

103-38-10.

103-38-11.

Id. Communications B e
tween Persons Interested 
Therein.

Slander —  Imputing Un- 
chastity  to Fem ale.

Id. Imputation Need Not 
Be False— Truth , a De
fense.

Conveying False  Inform a
tion to Newspapers.

*Hlalory of acL This chapter was 
U w s 1907, Title 90, Ch. 23, p. 1293.

R. S. 1HU8, Title 76, Ch. 23. p. 898; Comp.
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103-3K-1. Libel Defined.
A libel is a malicious defamation, expressed either by printing or by 

signs or pictures or the like, tending to blacken the memory of one who 
is dead, or to impeach the honesty, integrity, virtue or reputation, or 
publish the natural defeots, of one who is alive, and thereby to expose 
him to public hatred, contempt or ridicule. (C. L. 17, §8072.)
History.

This section is identical with Comp. 
Ijiu ’s 1876, p. 693, § 1964; 2 Comp, 
la w * 1HSS, § 4489; R. S. 18%. § 41% : 
Com]). Ijiw s  11)07, § 41%.

Comparable provisions.
Col. Penal Code, § 24H. Idaho Code. 

§ 17-1601, Mont. Rev. Codes, § 10989 
(identical, except as being worded in 
port as follows “ • * • either by writ
ing. printing * • • nutural or alleged 
defects o f one who is olive * *  * ” >.

Iowa Code 1939, § 13260 (defining 
libel).

Cross-references.
Definition of libel. 0 2 -2 -2 ; privileged 

publications, 02-2-11; threat to publish 
libel. 10:1-17-7; civil actions for libel or 
slunder. 104-1:1-9; libel bv newspapers. 
02- 2.

1. Kssential elements.
Malice is essential ingredient o f crim i

nal libel, and. therefore, on prosecution 
therefor, uny evidence whicn tends to 
show want of malice is admissible. Peo
ple v. Classman. 12 U. 2118, 42 P. 966.

2. Construction and acceptation of
words.

Words, complained of on prosecution 
for criminal libel, lire to he construed hy 
court in plain and popular sense in whicn 
rest of world naturally would under
stand them. People v. Ritchie, 12 U. 
1 HO. 42 P. 209,

Circular, which was basis of convic
tion o f  criminal libel, held cupuble of 
being construed us alleging not only 
that person referred to in circular wus 
guilty o f  maladministration of affairs of 
building and louii association, but also 
us alleging th at, in order to  conceal 
such m aladministration, resort was had 
to fraudulent practices, such as “ pad
ding” o f accounts. People v. Ritchie, 12 
U. 180. 42 P. 209.

Falsely charging a judge o f a court 
with grossly improper and immoral 
sexual relations is a  criminal libel. Peo
ple v. Grecnwoll, 6 U. 112. 13 P. 89.

Mere abusive language or vile epithets 
or scurrility is not of itself criminul 
libel. People v. Ritchie. 12 U. 180, 42 
P. 209.

H. Criticism  o f candidates for office.
For purpose of law of criminal libel, 

person becoming candidate for puhlic o f
fice is regarded in law as thereby putting 
his character in issue in respect to his 
qualifications and fitness for office sought 
by him, and, so fa r  as his character rela
tive to these m atters is concerned, he is 
amenable to public, as well as private, 
criticism , maJo in good faith and based 
on probable or reasonable cause. Peo
ple v. Classman, 12 U. 238. 42 P. 9S6.

A. L. R. notes.
Character of libel or slander for which 

criminal prosecution will lie, 19 A. L. R. 
1470; imputing to lawyer solicitation o f 
business or fom enting of litigation as 
libelous. 112 A. I -  R. 177.

103—38-2. Penalty.
Every person who willfully and with a malicious intent to injure 

another publishes or procures to be published any libel is punishable by 
fine not exceeding $1,000 or by imprisonment in the county ja il not 
exceeding one year. (C. L. 17, § 8073.)

This section is identical with Comp. 
Ijiw s  1876, p. 693. § 1966; 2 Comp. Laws 
1HH8. § 4490; R. S . 1898. §41 9 7 ; Comp, 
law n 1907, §4197.

Comparable provisions.
Cal. Penol Code, § 249. Mont. Rev. 

Codes, § 10990 (substantially identical, 
except as  reading in part: “• • • not 
exceeding five thousand dollars '  * * " i .

103-38-3. When Malice Presumed.
An injurious publication is presumed to have been malicious, if no 

justifiable motive for making it is shown. (C. L. 17, §8074.)
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History.
This section is identical with Comp. 

I jiw s  1870, p. 693, § 1950; 2 Comp. Laws 
1HRH, § 4491; R. S. 1898, §41 9 8 ; Comp, 
law s 1907. § 4198.

Comparable provisions.
Cal. Penal Code, § 250, Idaho Code, 

§ 17-1603, Mont. Rev. Codes. § 10991 
(identical).

Cross-references.
Malice not inferred from publication 

or communication, 02 -2-4 .

1. Newspaper article.
Where newspaper article, defamatory 

in character, iB false, it  is itse lf evidence 
of malicious intent. People v. Class, 
man, 12 U. 238. 42 P. 966.

103-38-4. Need Not Be Seen or Read, if Exposed.
To sustain a charge of publishing a libel it is not essential that the 

words or things complained of should have been read or seen by an
other. It is enough that the accused knowingly parted with the im
mediate custody of the libel under circumstances which exposed it to be 
read or seen by any other person than himself. (C. L. 17, §8076.)

History. Comparable provisions.
This section is in part practically iden- Cul. Penal Code, § 262. Idaho Code 

ticul with Comp. taw s 187(1, p. 594, § 17-1606, Mont. Rev. Codes, § 1099!:
§ 1968. I t  is identical with R. S . 1898, (substantially identical).
§ 4200; Comp. taw s 1907, § 4200.

103-38-5. Liability of Authors of Publications.
Bach author, editor and proprietor of any newspaper or serial publi

cation is chargeable with the publication of any words contained in
any part of such book or number

History.
This section is identical with Comp, 

taw s 1876, p. 694. § 1969; 2 Comp. taw s 
1888. § 4494; R. S . 1898, § 4 2 0 1 ; Comp. 
Laws 1907. § 4201.

Comparable provisions.
Cul. Penal Code, §263 . Idaho Code, 

§ 17-150(5, Mont. Rev. Codes, § 10994 
(substantially identical).

f such newspaper or serial.
(C. L. 17, §8077.)

1. Enforcement o f section.
This section will be enforced to pro

tect justices of the peace and other in
ferior courts from libelous publication; 
which they are without jurisdiction tr 
punish themselves, as  for u contempt 
People v. Carrington. 5 U. 631. 537, 17 
P. 7.35, applying Comp. Laws 1876. pp 
593, 594. §§ 1964-1963.

103-38-6. Privilege— Fair Report of Governmental Proceedings.
No reporter, editor or proprietor of any newspaper is liable to any 

prosecution for a fair and true report of any judicial, legislative or 
other public official proceedings, or of any statement, speech, argument 
or debate in course of the same, except upon proof of malice in making 
such report, which shall not be implied from the mere fact of publica
tion. (C. L. 17, §8078.)

This section is identical with Comp. 
Ijiw s  1876, p, 594, § 1060; 2 Comp. Laws 
1888. § 4496; R. S . 1898, § 4 2 0 2 ; Comp. 
Laws 1907, §4202.

Comparable provisions.
Cal. Penal Code, §264 , Idaho Code, 

§ 17-1507 (identical); Mont. Rev. Codes, 
§ 10905 (substantially identical).

Cross-references.
Libel published in gond faith , retrac

tion. damages, 62 -2 ; privileged publica
tions, 62 -2-3 .

I. Scope and operation o f section.
Statute is broad enough to include 

evidence of w itnesses, adduced in judi
cial proceeding, since such evidence con
sists o f statem ents made in course of
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such proceeding. and, therefore, news
paper may publish " fa ir  and true re
port” of evidence, with liability attach
ing us result of publication thereof only 
when such report o f evidence is mode 
maliciously for purpose o f injury. Peo
ple v. Classman, 12 U. 238, -12 P. 95(1,

2. Evidence.
Where reporter, editor, or publishing 

company is defendant in prosecution for 
libel, based on newspaper article refer
ring t<> evidence adduced in judicial pro
ceeding, such defendant should be 
permitted to introduce evidence to which 
article referred for purpose o f showing 
that article was fa ir und true report of 
evidence. People v, Classman. 12 U. 
23H. 42 P. 05H.

On prosecution for crim inally libeling 
attorney, who was candidate fo r  public 
office, by means of newspaper article 
which, among other things, referred to 
testimony of person who was defendant 
on previous tr ia l for murder, held that, 
under circum stances, court stenographer, 
who took down testimony on such mur
der trial, should have been permitted to 
read from his notes, made thereon, for 
purpose o f rebutting malice and U> show 
thut allegedly libelous article, in so fur 
as it referred to murder defendant's 
testimony, was true hikI fa ir  report 
thereof. People v. Classman, 12 U. 238, 
42 P. Hot!.

103-38-7. Id. Does Not Extend to Libelous Matter.
Libelous remarks or comments connected with matter privileged by

the next preceding section receive : 
so connected.

History.
This section is practically identical 

with Comp. Laws 1876, p. 594, §1961 ; 2 
Comp. Laws 1888. 1 4496; K. S. 1898, 
§42011; Comp. Law* 1907, § 4203.

-> privilege by reason of their being 
(C. L. 17, §8079.)

('om parab)e provisions.
Cal. Penal Code. § 255, Idaho Code, 

§ 17-1508, Mont. Rev, Codes, § 1099(1 
• substantially identical).

103-38-8. Id. Communications Between Persons Interested Therein.
A communication made to person interested in the communication by 

one who is also interested, or who stands in such relation to the former
as to afford a reasonable ground f  
not presumed to be malicious, and

History.
This section is practically identical 

with Coinp. Laws 187G, p. 594, § 1962; 
2 Comp. Laws 1888, § 4497; R. S. 1898, 
§ 4204, Comp. Laws 1907, §4204.

Comparable provisions.
Cal. Penal Code, §256 , Mont. Rev. 

('odes. § 10997 (substantially identical).

1. Conditions precedent to  claim of 
privilege.

Before a communication or publication 
may be regarded as conditionally privi
leged under this section, it  m ust be 
made under circum stances furnishing a 
legal dutv or excuse for making it, or 
some additional facts  must be alleged 
showing it to have been made without 
legal excuse. Unsolicited communica
tions by defendants unrelated to plain
tiff cannot be regarded as privileged. 
Burton v. Mattson. 50 U. 132, 166 P. 
971).

or supposing his motive innocent, is 
is a privileged communication.

(C. L. 17, §8080.)

2. Illustrative cases.
A letter w ritten by a member of the 

L atter Day Saints Church which, how
ever, was not "souly or holy,” or writ
ten fo r  religious purposes, but rather to 
in jure a business competitor, was not 
quelifiodly privileged under this sec
tion, more especially where complaint 
alleges th at article was maliciously com
posed and published. Mnlouf v. Metro
politan L ife Ins. Co., 75 U. 176, 192, 
283 P. 1066.

On prosecution for criminally libeling, 
through medium of newspaper article, 
candidate for public office, held that ar
ticle, although defamatory in that it 
criticized and challenged such candi
date's qualifications and fitness for office 
sought by him, belonged to class of 
privileged communications which were 
protected, if  made in good faith ami on 
reasonable and prohublo cause and with
out malice. People v. Classman. 12 U. 
238. 42 P. 966.
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103-38-9. Slander— Imputing Unchaatity to Female.
If any person shall orally or otherwise, falsely and maliciously, or 

falsely and wantonly, impute to any female, married or unmarried, a 
want of chastity, he is guilty of criminal slander, and shall be punished 
by a fine of not less than $100 nor more than $1,000, or by imprison
ment in the county ja il not exceeding one year, or by both.

(C. L. 17, § 8082.)
History.

This section was R. S . 16!>8, § 4200, 
unci is identical with Coinn. I jiw s  1907,
§ 42l'r,.

103-38-10. Id. Imputation Need Not He False—Truth, a Defense.
In any prosecution under the next preceding section it shall not be 

necessary for the state to show that such imputation was false, but the 
defendant may in justification show the truth of the imputation, and 
Ihe general reputation for chastity of the female alleged to have been 
slandered may be inquired into. (C. L. 17, §8083.)
Hisiury.

This section is practically identical 
with R. S. 1H9H. ? 4207; Comp. Ijiw s 
1 !*<>;. §4207.

103-38-11. Conveying False Information (o Newspapers.
Any person who willfully states, conveys, delivers or transmits, by 

any means whatsoever, to the manager, editor, publisher or reporter of 
any newspaper, magazine, periodical or serial for publication therein, 
any false or libelous statement concerning any person, and thereby 
secures actual publication of the same, is guilty of a misdemeanor.

(C. L. 17, § 8084.)
Comparable provisions. Cross-references.

Mont. Rev. Codes. § 1099!) (suhstan- Truth a defense, 105—H2—HO. 
holly the sumo; fine, not exceeding 1500,
<-r confined in county ja il not exceeding 
six months, or both I.

CHAPTER 39

MAYHEM

I0U—19-1. Defined.
10.1-39-2. Penalty.

103-39-1. Defined.
Every person who unlawfully and maliciously deprives a human being 

of a member of his body, or disables or renders it useless, or who cuts 
out or disables the tongue, puts out an eye, or slits the nose, ear or lip, 
is guilty of mayhem. (C, L. 17, §8037.)
H i.tore. Comparable provisions.

Tins section is identical with R. S. Cal. Penal Code. §209 , Iduho Code, 
isos. § 4171; Comp. I jiw b  1907, §4171. §17-1:101. Mont. Rev. Codes. § lOOfiS
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(substantially identical; “* * * or dis
ables. disfigures or renders it useless

Inwu Code, 1939 § 12929 (prescribing 
punishment for maiming or disfiguring 
■mother person).

Cross-references.
Assault with intent to commit, 10:t—

instructions on defendant's intoxication, 
flight. and intent, held not erroneous. 
S tate  v. Fairrlough. HO U. 320, 44 P.2d 
(502.

A. L. It. note*.
Mayhem as dependent on part o f body 

injured and extent o f  injury, 69 A. L. 
R, 1320; mayhem by use o f poison or 
arid, 6H A. L. R. I32R.

I. Application of section.
in prosecution under this section for 

biting off end i f  sister-in-law's nose.

103-39-2. Penally.
Mayhem is punishable by imprisonment in the state prison not ex

ceeding ten years. (C. L. 17, §8038.)

I list ary. Comparable provisions.
This section is identical with K. S . Cal. Penal Code. § 204, Mont. Rev. 

1999. §4172 : Comp. taw s 1907. §4172. Codes, § 10909 (not exceeding 14 years).

CHAPTER 40

NARCOTICS AND POISONS

11)3-40-1. Operating Opium Den. 
103-40-2. In. Liability of Owner of

Premises.
103-40-3. Id. Liability o f Servants

and Rcsorters Therein.

103-40-4. Sales of Tobacco or Nar
cotics to Minors.

103-40-6 . Id. Purchase or Possession 
hy Minors.

103-40-0. Poisnning Food or Drink.

103-40-1. Operating Opium Den.
Any person who establishes or keeps a house wherein opium is 

smoked or chewed by others than the members of his family, and any 
person who sells or gives to another, not a member of his family, in the 
house where his family lives, any opium to be smoked or chewed, 
whether in n house kept or used for such purposes or elsewhere, is guilty 
of a misdemeanor. (C. L. 17, §8439.)
Comparable provisions, Cross-references.

Idaho Code. § 17-2901 (sim ilar in pur- Cities may punish, 16-9-47. 
port).

103-40-2. Id. Liability of Owner of Premises.
Where a proprietor, landlord or agent rents any house, knowing that 

it is intended to be used for any of the purposes mentioned in the 
next preceding section, and it is so used, such proprietor, landlord or 
agent is guilty of a misdemeanor. (C. L. 17, § 8440.)

103-40-3. Id. Liability of Servants and Resorters Therein.
Any clerk, servant or employee in any such house who may aid in 

such use of opium, and every person resorting thereto who so uses 
opium by smoking or chewing it, is guilty of a misdemeanor.

(C. L. 17. § 8441.)
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103-40-4. Sales of Tobacco or Narcotics to Minors.
Any person who sells, gives or furnishes any cigar, cigarette or to

bacco in any form, or any opium or other narcotic in any form, to any 
person under twenty-one years of age is guilty of a misdemeanor. The 
provisions of this section shall not apply to the use, sale, giving or fur
nishing of any narcotic upon the prescription of a physician.

(C. L. 17, § 8442.)
History. Cross-references.

This section ivus R, S. 1898. $441111; Tobacco, Title Oil; limitation* on pns- 
I'omp, I jiw s  1907, $ 44ft!). session ami sale of narcotics, 79-lO a,

79-12.

103—10-5. Id. Purchase or Possession by Minors.
Any person under the age of twenty-one years who buys, accepts or 

has in his possession any cigar, cigarette or tobacco in any form, or any 
opium or any other narcotic in any form, is guilty of a misdemeanor, or 
shail be deemed a delinquent child, as the case may be.

(C. L. 17. § 8443.)
History. Cross-references.

This section »vus Comp. Isrws 11)07, Unluwful use of lohHCco l>y minor*. 
$ 44l>!)K. but ago wns formerly “eight- 91-1.

103-40-6. Poisoning Food or Drink.
Kvery person who willfully mingles any poison with any food, drink 

or medicine with intent that the same shall be taken by any human be
ing to his injury, and every person who willfully poisons any spring, 
well, stream or reservoir of water is punishable by imprisonment in the 
state prison for a term not less than one nor more than ten years.

(C. L. 17, §8171.)
Comparable provisions. A. L . It. notes.

On], Penal Code. § 347 (substantially Pollution o f waters generally, see A. 
identic*)). L. R. annotations appended to 100-1-1.

CritKH-references.
Administering poison with intent to 

kill. 101-28-11; administering s  narcotic 
b« commit felony. 10.1-7-10.

CHAPTER 41

NUISANCES *

101-41-1. Defined.
101-41-2. Befouling W aters.
101-41-1. Public Nuisance Defined, 
101-41-4. Id. Unequal Effects to Sev

eral Immaterial.
101-41 -5. Id. Penalty.
101 -41 -il. ('u reas* o f  Dead Animal—  

Disposition of.

L. 1941. 2nd Spec. Seas., ch. 30; 
eff. June IB.

101-41-7 . Governor May D irect A t
torney General to Abate 
Nuisances.

101-41-8 . Id. Action Shall Be Brought 
in Form  Prescribed by 
Code o f Civil Procedure.

101-41-D. Effective Date.

‘  History of act. This chapter was R. S. 1898, Title 75, Ch. 15, p. 910; Comp. 
Laws 1007, Title 90. Ch. 15, p. 1108.
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103-11.1. Defined.
Whatever is dangerous to human life or health, and whatever renders 

noil, air, water or food impure or unwholesome, are declared to be nui
sances and to be illegal, and every person, either owner, agent or oc
cupant, having aided in creating or contributing to the same, or who 
may support, continue or retain any of them, is guilty of a misde
meanor. (C. L. 17, § 2736.)
History.

This section is iilentieul with Comp. 
Laws 11)07, § m :ix .

IroNn-reffrences.
N'tiisunei'S, T itle •>-]; local boards of 

health to abate, H5-H-5; unlicensed bath
ing benches, .’15-4-25.

1. Civil liability fur violation of sec
tion.

Violation of th is section constitutes a 
misdemeanor, anil, in addition to the 
right. of an action l>y an individual, the 
hoard of health is also authorized to 
iilmte such a nuisance. Salt Laikc City 
v. Young. 45 U. H49. 145 P. 1047, apply
ing identical section in Comp, l-aws 1907.

tinder this section “the right to re
cover damages for in juries occasioned by 
fumes, gases, (lust, smoke, foul iiir. etc., 
being cast upon one's property by an
other, in proper cases, is well estab

lished, But the rule o f liability is not 
absolute and the law does not afford 
redress for every such discom fort or 
unnoyunce. Extrem e righ ts in this re
gard cannot lie enforced.” Dahl v. Utah 
Oil Refining Co.. 71 U. 1. 11. 2G2 P. 2G9.

A. L . K. notes.
Automobile gas filling or supply station, 

us nuisance, 51 A. L. R. 1224. 
Creamery or milk distributing plant, as 

nuisance. HI A. L. R. 187.
Dance hull or puldic dance ns nuisance, 

2d A. I„ R. 117:*.
O arage as nuisance, 50 A. L. R, 107. 
Immunity from taxation or other special 

privilege nr favor granted indus
tries or industrial plants of certain 
kind as affecting character of sueh 
plant or industry us a nuisance. 122 
A. L. R. 1018.

Storing o f explosives in highway up 
nuisance, l l  A. I,. R. 719.

103-11-2. Befouling Waters.
Any person who either:
(1) Constructs or maintains a corral, sheep pen, goat pen, stable, 

pigpen, chicken coop or other offensive yard or outhouse, where the 
waste or drainage therefrom shall flow directly into the waters of any 
stream, well or spring of water used for domestic purposes; or,

(2) Deposits, piles, unloads or leaves any manure heap, offensive 
rubbish or the carcass of any dead animal, where the waste or drain
age therefrom will flow directly into the waters of any stream, well or 
spring of water used for domestic purposes; or,

(3) Dips or washes sheep in any stream, or constructs, maintains or 
uses any pool or dipping vat for dipping or washing sheep in such close 
proximity to any stream used by the inhabitants of any city or town 
for domestic purposes as to make the waters thereof impure or unwhole
some; or,

(4) Constructs or maintains any corral, yard or vat to be used for 
the purpose of shearing or dipping sheep within twelve miles of any 
city or town, where the refuse or filth from such corral or yard would 
naturally find its way into any stream of water used by the inhabitants 
of any city or town for domestic purposes; or,

(5) Establishes and maintains any corral, camp or bedding place 
for the purpose of herding, holding or keeping any cattle, horses, sheep, 
goats or hogs within seven miles of any city or town, where the refuse 
or filth from such corral, camp or bedding place will naturally find its
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way into any stream of water used by the inhabitant)* of any city or 
town for domestic purposes;— is guilty of a misdemeanor.

(L. 27, p. 2, § 8184.)
History.

This section differs in no nuilvriul re
spects from R. S. 1808, §4274 ; Comp. 
Jjiwa 1007, § 4274.

1. Validity.
This section is a valid exercise o f  the 

state 's police power. Salt Lake City 
v. Young, 45 U. .149, 145 P, 1047.

2. Specific applications of subdivisions. 
A person who grazes his sheep upon

the watershed which is protected by 16- 
8—15 violates this section. Bountiful 
City v. De Luca. 77 U. 107, 129. 202 P. 
194. 72 A. L. H. (167.

Where defendant willfully and inten
tionally drives goats in and across a 
creek and intentionally permits them to 
drink directly out of it, where such a 
creek is a  watershed protected under 
16—8—16, judgm ent of conviction will be 
sustained. Bountiful City v. Gransto, 
77 U. 133, 202 P . 206.

Discharge into canal waters, used by 
three or more persons for irrigation and 
domestic purposes, o f water which ren
ders canal w aters unfit for such pur
poses, creates public nuisance. North 
Point Consolidated Irrigation Co. ▼. Utah 
A Salt Lake Canal Co.. 16 U . 246. 62 
T. 168, 40 L. R . A. 861, 67 Am. S t. Rep. 
607.

103-11-3. Public Nuisance Defined.
A public nuisance is a  crime against the order and economy of the 

state, and consists in unlawfully doing any act, or omitting to perform 
any duty, which act or omission either;

(1 ) Annoys, injures or endangers the comfort, repose, health or 
safety of three or more persons; or,

(2) Offends public decency; or,
(3) Unlawfully interferes with, obstructs or tends to obstruct, or 

renders dangerous for passage, any lake, stream, canal or basin, or
any public park, square, street or

(4) In any way renders three < 
the use of property.

History.
Tliis section is prnctioally identical 

with Comp. law s 1870, §2011 ; 2 Comp, 
law s 1888. §4566 ; H. S . 1898. § 4275; 
Comp. Lows 1007, § 4276.

Cross-references.
Abatement by uttorney general, 101- 

41-7 ; obstruction o f highways, 36-1-12 
el srq.

1. Determination o f existence o f  nui
sance.

In determining question of nuisance, 
motive or intent with which a c t com
plained of was committed cannot be con
sidered, People v. Burtleson, 14 U. 258, 
47 P. 87.

2. Illustrative cases.
Discharge into canal waters, used by 

three or more persons for irrigation and 
domestic purposes, of water which ren
ders canal waters unfit for auch pur
poses, creates public nuisance. North

highway; or,
r more persona insecure in life or 

(C. L. 17, g 8186.)

Point Consolidated Irrigation Co. v. 
Utah & S a lt Lake Canal Co.. 16 U. 246, 
52 P. 168, 40 L. R. A. 861, 67 Am. S t. 
Rep. 607.

1. Defenses or justification.
Where party so uses hie property as 

to annoy, in jure, or endanger comfort, 
repose, health, or safety o f three or more 
persons, his acts  are unlawful and he 
is liable to prosecution for them , even 
though, in com mitting such unlawful 
acta, he ia in pursuit of lawful business 
and is conducting such business in  a rea
sonable and careful manner. People v, 
Burtleson, 14 U. 258, 47 P. 87.

4. Prescriptive rights.
General rule ia th at there can be no 

prescriptive righ t to maintain public 
nuisance. North Point Consolidated Ir 
rigation Co. v. Utah & Sa lt Lake Canal 
Co., 16 U. 246, 62 P . 168, 40 L . R. A. 
861, 67 Am. S t. Rep. 607.
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103-11-1. Id. Unequal Effects to Several Immaterial.
An act which affects three or more persons in any of the ways speci

fied in the next preceding section is not less a nuisance because the 
extent of the annovnnee or damage inflicted on individuals is unequal,

(C. L. 17, §8186.)

History.
This section is practically idcnticul 

with Comp. Laws 1K76, § 20G2. ami is 
identical with R. S. 1898, § 4276; Comp. 
Lows 1907, §4276.

Comparable provisions.
Cal. Penal Code. § 1)71 (act which a f 

fects entire community or neighbor- 
hood, or any considerable number o( 
persons, is not less a nuisance hecuuse 
extent of annoyance or damage inflicted 
upon individuals is unequal).

103-41-5. Id. Penalty.
Every person who maintains or commits any public nuisance, the 

punishment for which is not otherwise prescribed, or who willfully 
omits to perform any legal duty relating to the removal of a public 
nuisance, is guilty of a misdemeanor. (C. L. 17, §8187.)
History.

This section is identical with R. S. 
1898, | 4277; Coinp. Laws 11)07, § -1277.

Comparable provisions.
Cal. Penal Code, §1)72 (identical).

1. KfTeet of Liquor Control Art.
Provision in Liquor Control Act, 46- 

0  297, making it an indictable misde
meanor to maintain a  common nuiaunce 
where liquor was illegally sold, was not 
invalid ns providing different penalty 
for common nuisance than this section. 
S tate  v. Kailua, 97 U. 492. 94 P.2d 414.

103-41-5. Carcass of Dead Animal— Disposition of.
Every person who puts the carcass of any dead animal, or the offal 

from any slaughter pen, corral or butcher shop into any river, creek, 
pond, street, alley or public highway, or road in common use, or who 
attempts to destroy the same by fire, within one-fourth of a mile of 
any city or town, is guilty of a misdemeanor. <C. L. 17, § 8189.)

L. 1941, 2nd Spec. Sess., ch. 30; eff. June 18.
AN ACT giving the governor the power to declare certain acts to be 
public nuisances and making provision for the abatement of the same.

Be it enacted by the Legislature of the State of I ’tah:

103-41-7. Governor May Direct Attorney General to Abate Nuisances.
Whenever in the opinion of the governor any person is maintaining 

a public nuisance, as defined by Section 103-41-3, Revised Statutes of 
Utah, 1933, he may direct the attorney general to institute an action 
in the name of the state to abate such nuisance. (Sec. 1.)

103-41-8. Id. Action Shall De Brought in Form Prescribed by Code 
of Civil Procedure.

On direction from the governor, as provided in the preceding section, 
the attorney genera) shall institute an action in the form prescribed 
by the code of civil procedure of the state of Utah to abate such nui
sances. (Sec. 2.)
Cross-references.

Actions to abate nuisances, 104--66-1.
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103-41-0. Effective Date.
This act shall take effect upon approval.
Approved June 18, 1941. (Sec. 3.)

CHAPTER 42

OILS—ILLUMINATING

103-42-1. Adulteration—Standard Required.
It shall be unlawful for any person to mix or adulterate any oils 

used for illuminating purposes with benzine, naphtha, gasoline or any 
other substance, or to sell or offer to sell the same; and all oils or fluids 
manufactured from petroleum or its products, to be used for illuminat
ing purposes, sold or offered for sale shall stand a fire test of 110 
degrees Fahrenheit before they shall flash or emit any inflammable 
vapor; provided, that in making such test the oil shall not be heated 
faster than two degrees per minute in an open Tagliabue cup. Any 
person who violates any provision of this section is guilty of a misde
meanor. (C. L. 17, §8200.)

CHAPTER 43

PERJURY

11)3-13-1. 
103-43-1.1 
] o:j— 
103-43-3. 
103-43-4.

io:i -is  r, 
ioh- 4 3 - d.

(Repealed.)
Defined.

103-43-10.

(Repealed.) 
Oath of Office.

103-43-11.

Irrcgulurity in Adminis
tering Oath No De

103-13-12.

fense.
Incompctoney of W it

103-13-13.

ness No Defense. 
Ignorance o f Mutcriality

103-43-14.

No Defense.
Deposition —  When

Deemed Complete.

103-43-16.

(Repealed.) 
(Repos led.)

103-13 Id.

P erjury in the F irs t  De
gree.

P erjury in the Second D e
gree.

Subornation of P erjury 
in the F irs t Degree,

Subornation of P e rju ry  
in the Second Degree.

Presumptive Proof oi 
False  Statem ents.

Inform ation or In dict
m ent —  Proof —  S e c 
ond Degree,

Penalties.

103—13-1. (Repealed by L. 37, ch. 134, § 1. eff. May 11. which con
tained u section 10 relutive to crimes committed prior 
to the effective date thereof. See history note of 103- 
43-1.10. New provision, 103-43-1.10.)

103-43-1.10. Defined.
A person is guilty of perjury who
(1) Swears or affirms that he will truly testify, declare, depose or 

certify, or that any testimony, declaration, deposition, certificate, a f
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fidavit or other writing by him subscribed is true, in, or in connection 
with, any action or special proceeding, hearing or inquiry, or on any 
occasion in which an oath is Required by law or is necessary for the 
prosecution or defence of a private right or for the ends of public 
justice or may lawfully be administered, and who in auch action or 
proceeding or on such hearing, inquiry or other occasion wilfully and 
knowingly testifies, declares, deposes or certifies falsely or states in his 
testimony, declaration, deposition, affidavit or certificate any matter 
to be true which he knows to be false.

(2) Swears or affirms that any deposition, certificate, affidavit or 
other writing by him subscribed, is true and which contains any matter 
which he knows to be false affecting the title to any real or personal 
property, and upon which reliance is placed.

(3) Having been appointed or designated to be an interpreter in 
any judicial action or proceeding knowingly and wilfully falsely inter
prets any evidence, matter or thing between a witness and the court
or a justice thereof in the course of

History.
This section was Comp. Laws 1876, 

§ 1884; R. S . 1898, § 4122; Comp. Laws 
1907, §4122.

The language o f  the present section 
was enacted by L . 37, ch. 134, cff. May 
11, which contained a section 10 which 
read as follows: “Nothing contained in 
any provision of this act applies to  a 
crim e committed a t  any tim e before the 
day when this act takes effect. The 
provisions of law then applicable to per
sons committing crim es prior to the en
actment o f  th is statute shall continue 
to apply with the sam e force and effect 
as if they had not been amended or rc-

Cross-references.
“O ath" defined, 8 8 -2 -1 2 ; false state

ments under liquor title, T itle 46; be
fore public utilities commission. 7 6 -6 -3 ; 
under Fratern al Insurance Act, 43-9-74 ; 
false claim fo r  needy blind, 19-6-77 ; 
indictment and information, 106-21-37; 
privilege of witness does not extend to 
perjury prosecutions, 103-1-10. 

t . Subornation o f  perjury.
Crime of subornation of perjury is 

separate and distinct offense from that 
of perjury. S ta te  v. Justescn, 36 U. 
106, 99 P. 466.

2. W hat constitutes perjury.
I t  is perjury for a grand juror to 

swear falsely on his voir, dire, while 
being examined as to his competency to 
serve as a  grand juror, th at he did not 
believe in polygamy. United States v. 
Brown. 6 U. 116, 21 P . 461, applying fed
eral statutes.

an action or special proceeding.
(L . 37, p. 248, § 2.)

3. Indictment, information and com
plaint.

Information fo r  perjury which ulleged 
certain successive statements made by 
defendant while testifying us witness, 
which were so rein ted to one question 
which wns subject m ailer of inquiry in 
action in which testimony wns given, 
and were so linked and blended together 
in point of tim e, ns to constitute one 
act or transaction, and but one offense, 
held sufficient ns against demurrer, on 
ground that more than one offense was 
charged therein. State v. Anderson, 35 
U. 496. 101 P . 385.

Complaint for perjury held sufficient 
under 105-11-1, ns basis' for preliminary 
examination. State v. Anderson, 36 U. 
496, 101 P. 385.

4. Evidence.
In trial fo r  perjury, record o f  case in 

which it is alleged perjury wns com
mitted is ndmissible in evidence for pur
pose o f showing jurisdiction of court, 
regularity of proceeding*, and m aterial
ity  of ulleged perjured testimony, uml 
it is duty of court so to lim it and re
str ict its  use: but under no circum
stances can record be considered by jury 
as proof of perjurv. S tale v. Justeseii, 
35 U. 106, 99 P. 456.

5. Verdict.
Proof of falsity of any one of m at

ters alleged in information for perjury 
will support general verdict of guilty 
although other assignments in informa
tion a re  not sustained by evidence. State 
v. Anderson, 35 U. 496, 101 P. 385.
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A, L. H. notes.
Corroboration by circum stantial evidence 

of testimony of iiinglu witness in 
prosecution for perjury, 111 A. L. 
R. 825.

Criminal offense o f perjury as affected 
by fact that affidavit or statem ent 
under outh upon which charge of 
perjury was predicated was require* 
nient not of stntutc. but o f boards or 
officials in administration of sta t
ute. 10H A. L. R. 1240.

False statem ent made under fea r  or com
pulsion ns perjury, 4 A. L. R. 1319.

Necessity nnd sufficiency of proof, in

prosecution for perjury during trial, 
th a t oath was administered, 132 A. 
L. R. 1311.

Offense of perjury as affected by ques
tions relating to jurisdiction of 
court before which testimony was 
given. 82 A. L. R. 1127.

Perjury committed a t  trial, acquittal as 
bar to a prosecution of accused for, 
37 A. L. R. 1290.

Rule against conviction of perjury upon 
contradictory statem ents as affected 
hy defendant’s admission in second 
statem ent, 25 A. L. R. 41G.

103-43-2. (Repealed by L. 37, ch. 134, § 1, eff. May 11, which con
tained a section 10 relative to crimes committed prior 
to the effective date thereof. See history note of 103- 
43-1.10.)

103-43-3. Oath of Office.
So much of an oath of office as relates to the future performance of 

official duties is not such swearing or affirming as is intended to be in
cluded within the preceding sections. (C. L. 17, § 7982.)
Hiatnry. Comparable provisions.

As amended by L. 37. ch. 135, off. Mar. Cal. Penal Code. $ 120, Mont. Rev.
17. rewriting text of entire section. Codes, § 10860 (sim ilar).

This section was Comp. Laws 1870.
§ 1880: R , S. 1898, §4124 ; Comp. Ijiw s  
1907, §4124.

103-13-4. Irregularity in Administering Oath No Defense.
It is no defense to a prosecution for perjury that the oath was ad

ministered or taken in an irregular manner. (C. L. 17, § 7983.)
Comparable provisions.

Cal. Penal Code, § 121 (inoluiles iden
tical provision). \

Mont. Rev. Codes, §10883 (i)(enticul).

103—13-5. Incompetency of Witness No Defense.
It is no defense to a prosecution for perjury that the accused was 

not competent to give the testimony, deposition or certificate of which 
falsehood is alleged. It is sufficient that he did give such testimony 
or make such deposition or certificate. (C. L. 17, §7984.)
Comparable provisions.

Cal. Penal Code, § 122, Mont. Rev.
Coiles. § 10SK4 (identical).

103-43-6. Ignorance of Materiality No Defense.
It is no defense to a prosecution for perjury in the first degree that 

the accused did not know the materiality of the false statement made 
by him ; or that it did not, in fact, affect the action, proceeding, hear
ing, inquiry or private right in or for which or regarding which it was 
made. It is sufficient that it was material and might have been used 
to affect such action, proceeding, hearing, inquiry or private right.

(C. L. 17, § 7986.)
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History.
Ah amended by L. 37. ch. 135. cff. Mar. 

17, making m aterial changes in text.
This section is substantially identical 

with Comp. I.nws 187(1, § 1889; R. S. 
1898, §4127 ; Comp. Laws 1907, §4127 .

Comparable provisions.
Cal. Penal Code, § 123, Mont. Rev. 

Codes, § 10885 (substantially identical 
as to “perjury”; degree thereof not 
mentioned).

103—43-7. Deposition— When Deemed Complete.
The making of a deposition or certificate is deemed to be complete, 

within the provisions of this chapter, from the time when it is delivered 
by the accused to any other person with the intent that it be uttered 
or published as true. (C. L. 17, § 7986.)
Comparable provisions.

Col. I’onal Code, §124 , Mont. Rev.
Codes, § 10885 (identical; California 
provision also includes "affidavit"),

103-43-8. (Repealed by L. 37, ch. 134, § 1, eff. May 11, which contained 
a section 10 relative to crimes committed prior to the 
effective date thereof. See history note of 103-43-1.10. 
New provision, 103-43-16.)

103-43-9. (Repealed by L. 37, ch. 134, § 1 , eff. May 11, which con
tained a section 10 relative to crimes committed prior 
to the effective date thereof. See history note of 103- 
43-1.10. New provisions, 103-43-12, 103-13-13.)

103—13—10. Perjury in the First Degree.
A person is guilty of perjury in the first degree who commits per

jury as to any material matter in or in connection with any action or 
special proceeding, civil or criminal, or any hearing or inquiry in
volving the ends of public justice or on an occasion in which an oath 
or uffirmation is required or may lawfully be administered.

(L. 37, p. 248, § 3 .)
History.

Added by I.. 37. ch. 134. i-ff. May 11. 
which contained a section 10 relative to 
crimes committed prior to the effective 
dale thereof. See history note of 103- 
43-1.10.

t. “ M aterial m atter."
Evidence is deemed muterial to  the 

issue, and perjury may be assigned upon

it, if  it tends to establish a material 
circumstance or link in the chain ol 
evidence, or is circum stantially material, 
or tends in any way to characterize the 
m atter at isBue, or tends to aggravate oi 
extenuate the dumagos. People v. Green- 
well. 5 U. 112, 117. 13 P. 89.

103-43-11. Perjury in the Second Degree.
A person is guilty of perjury in the second degree who commits per

ju ry  under circumstances not amounting to perjury in the first degree.
(L. 37, p. 248, § 4.)

H istory. crimes committed prior to the effective
Added by I„ 37. ch. 134. elf. Mny 11. date thereof. See history note of 103- 

which contained u section 10 relative to 43-1.10.

103-13-12. Subornation of Perjury in the F irst Degree.
A person who wilfully procures or induces another to commit per

ju ry  in the first degree is guilty of subornation of perjury in the first 
degree. (L. 37, p. 248, $ 6 .)
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History.
Added l.y L. 37, ch. 134, off. May 11, 

which contained a section 10 relative to 
crimes committed prior to  the effective 
cmtc thereof. Sec history note o f 103- 
4:1-1.10.
1. Status of crime.

Crime of suhornalion of perjury is 
separate and distinct offense from that 
of perjury. State v. Justesen , 36 U. 106, 
99 P. 466.
2. Evidence.

In prosecution of attorney under 
former statute, evidence was sufficient 
to sustain conviction although only evi
dence was testimony o f person alleged

to huve heen suborned, since perjury and 
suhornalion o f perjury are distinct o f
fenses and such witness was not ac
complice o f defendant as to  sultorna- 
lion churgcd. S la te  v. (ileuson, 90 U. 
20, 40 P.2d 222. (Hansen, J „  and 
Straup, C. J . ,  dissenting.)

In prosecution for subornation of per
jury. record o f plea of guilty of perjury 
by person alleged to have been procured 
to com mit perjury was inadmissible. 
S tate  v. Justesen , 36 U. 105, 99 P. 466.

A. L. R. notes.
Rule as to  corroborative evidence in 

prosecutions for subornation of perjury, 
66 A. L. R. 407.

103-13-13. Subornation of Perjury in the Second Degree.
A person who wilfully procures or induces another to commit per

jury in the second degree is guilty of subornation of perjury in the 
second degree. {L. 37, p. 248, § 6 .)

History. A. I,. It. notes.
Added l.y I., 37. ch. 134. off. May 11. Rule us to corroborative evidence in 

which contained a section 10 relative to prosecutions for subornation of perjury, 
crimes committed prior to the effective 56 A. I.. R. 407. 
date thereof. See history note of 103-

103-13-14. Presumptive Proof of False Statements.
In any prosecution for perjury the falsity of the testimony or state

ment set forth in the information or indictment shall be presumptively 
established by proof that the defendant has testified, declared, depoaed 
or certified under oath to the contrary thereof on any occasion in which 
an oath is required by law, in any other written testimony, declara
tion, deposition, certificate, affidavit or other writing by him subscribed 
or in any testimony given in any action or special proceeding.

(L. 37, p. 248, § 7.)

History. crimes committed prior to the effective
Added by L. 37. ch. 134, eff. May I I ,  date thereof. Sec history note of 103- 

whirh contained a section 10 relative to 43-1.10.

103-13-15. Information or Indictment— Proof—Second Degree.
An information or indictment for perjury in the second degree may 

allege the making of contradictory testimony or statements under oath 
on occasions in which an oath is required by law, without specification 
of which thereof is true; and the perjury may be established by proof 
of the wilful giving or making of such contradictory testimony or 
statements, without proof as to which thereof is true.

(L. 37, p. 248, | 8.)
Hintory. crim es committed prior to the effective

Added by L. 37, ch. 134, eff. May 11, date thereof. See history note of 103- 
which contained a section 10 relative to 43-1.10.

103-43-16. Penalties.
(1) Perjury in the first degree and subornation of perjury in the 

first degree are felonies and are punishable by imprisonment in the
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state prison for a term not leas than one nor more than five years, or 
by a fine of not more than five thousand dollars, or by both.

(2) Perjury in the second degree and subornation of perjury in 
the second degree are each misdemeanors and are punishable by im
prisonment for not more than one year or by a fine of not more than 
five hundred dollars, or by both.

(3) If perjury is committed in order to procure the conviction of 
a person for any crime punishable by death, or imprisonment for ten 
years or more, the punishment may be imprisonment for life.

(L. 37, p. 248, §9 .)
History. crimes committed prior to the effective

Added by L. -17, eh. 134, eff. May I I ,  date thereof. Sec history note of 103— 
which contained a section 10 relative to 43-1.10.

CHAPTER 44
PHYSICIANS

103-M -l. Intoxication, a Misdemeanor.
Every physician who, in a state of intoxication, does any act as such 

physician to another person by which the life or health of such other 
person is endangered is guilty of a misdemeanor. (C. L. 17, § 8170.)
Comparable provisions. Crnas-references.

Mont. Rev. Cories. § 11193 (identical, Regulation by Department of Regis- 
exccpt th at wordB “or health" arc trution, 79-9. 
omitted).

CHAPTER 45
PRIZE FIGHTING

103-43-1. Participating in, a Felony.
Every person who engages in, instigates, encourages or promotes 

any ring or prize fight, or any other premeditated fight or contention, 
either as principal, aid, second, umpire, surgeon or otherwise, is pun
ishable by imprisonment in the state prison not exceeding two years.

(L . 29, p. 21, § 8225.)

Comparable provision*.
Mont. Rev. Cories, $ 11293 (identical, 

except as  reading in part: "• * * pre
meditated fight or contention [without 
deadly weapons] either as principal 
• •

Cross-references.
Boxing contests, Title 9.
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10.1-4(1-1. Street Cars —  Vestibules 103-46-14.
Required. 103-46-16.

103-4(1-2. Id. 103-46-16.
103-4(5-1. Id. Penalty. 103-46-17.
103-40-4. In juring Conductors of

W ater, Gas or Electricity. 103-46-18.
103-4 C-6. Opening W ater Valve

Closed by Authority.
103-46-19.

103-40-G. Telegram s or Telephone 
Messages —  Disclosing

103-46-20.

Contents. 103-46-21.
103-415-7. I<l. Altering.
103-4(5-8. Id, Fraudulently Learning 103-46-22.

Contents —  Personating 
Addressee.

103-46-23.

103-46-9. Id. Neglecting to T rans 103-46-24.
mit —  Transm itting Out 
o f Order— Exceptions.

103-46-26.

103- 40-10. Id. Employees Learning
and Proliting by Con
tents.

103-46-20.

103-40-11. Id. Tapping Wires. 103-46-27.
103-4(5-12. Id. Bribing Employees to 

Disclose Contents.
103 40 13. Electric Transmission

Lines— In juring or Ob
structing Use.

103-16-1. Street Cars—Vestibules Required.
It shall be unlawful for any person owning or operating a street 

railway, or for any officer or agent thereof superintending or having 
charge or control of the management of such line of railway or of the 
cars thereof, operating electric, cable or other cars propelled by steam, 
cable or electricity, which require when in operation the constant 
services, care or attention of a person on any part of such car, to 
require or permit such service, attention or care of any of its employees, 
or any other person between the 1st day of November and the 1st day 
of the following April, without first having provided such cars with a 
proper and sufficient inclosure, constructed of wood, iron and glass, 
or similar suitable materials, sufficient to protect such employees from 
exposure to the inclemencies of the weather; provided, that such in- 
closure shall be so constructed as not to obstruct the vision of the 
person operating such car. (C. L. 17, § 8487.)

Cr»HM>r*frrcncea.
Public utilities, Title 70.

CHAPTER 46
PUBLIC UTILITIES

IU.
Id. By F ire .
Id. Penalty.
Railroads and C arriers  — 

Excessive Debt.
Id.
Id. Refusing to C arry Pas-

Id. dem anding Excessive 
Fare.

Id. Malicious In ju ry  to
Track , etc.

Id. “Stealing a Ride."
Id. Abetting by Employ

ees.
Id. Signaling a t  Crossings.
Id. Neglect o f Duty by

Employees —  Omnibus 
Penalty.

Id. Intoxication o f Opera-

Id. Negligent Collision 
Causing Death.

103-16-2. Id.
It shall be unlawful for any such person so owning or operating a 

street railway using steam, electric or cable cars, or any superintend
ing or managing officer or agent thereof, to cause or permit to be used 
upon such line of railway between said 1st day of November and said 
1st day of April any car upon which service of any employee such as



1 0 3 -4 6 -3 Tille 103— Penal Code [960]

specified in section 103-46-1, is required, unless said car is provided 
with the inclosure required by said section. (C. L. 17, §8488.)

103-46-3. Id. Penally.
Any person owning, operating, superintending or managing any 

such line of street railway, and any managing or superintending officer 
or agent thereof, who violates any provision of sections 103-46-1 and 
103-46-2 is guilty of a misdemeanor, and shall be punished by a fine 
of not less than $50 ncr more than $250. Each day any such per
son causes or permits any of such employees to operate such car in 
violation of the provisions of section 103-46-1, or causes or permits 
a car to be run or operated in violation of section 103-46-2, shall be 
deemed a separate offense; provided, that the provisions of said sec
tions shall not apply to cars used and known as trailing cars, or cars 
used solely in construction or repair work, or cars known as open or 
summer cars. (C. L . 17, § 8489.)

103—16—1. Injuring Conductors of Water, Gas or Electricity.
Every person who willfully breaks, digs up, obstructs or injures any 

pipe or main for conducting gas or water, or any works erected for 
supplying buildings with gas, electricity or water, or any appurtenance 
or appendage therewith connected, is guilty of a misdemeanor.

(C. L. 17, §8408.)
Cross-rcfere nces.

Lurcony o f bus, electricity, anil water,
103-aiM lt to

103-46-5. Opening W ater Valve Closed by Authority.
Every person who, with intent to defraud or injure, opens, or causes 

to be opened, or draws water from, any stopcock or faucet by which 
the flow of water is controlled, after having been notified that the 
same has been closed for specific cause by order of competent author
ity, is guilty of a misdemeanor. (C. L. 17, § 8409.)

103-46-6. Telegrams or Telephone Messages— Disclosing Contents.
Every person who willfully and corruptly discloses the contents of 

a telegraph or telephone message, or any part thereof, addressed to an
other person, without the permission of such person, is punishable by 
a fine not exceeding $1,000 or by imprisonment in the state prison not 
exceeding five years, or in the county jail not exceeding one year, or 
by both such fine and either of such imprisonments.

(C. L. 17, § 8403.)
r  roHfl-referencts.

Telephonic und telegraphic transac
tions, Title !>2; false or forged messages.

103-46-7. Id. Altering.
Every person who willfully alters the purport, effect or meaning 

of a telegraph or telephone message to the injury of another is punish
able as provided in the next preceding section. (C. L. 17, § 8404.)
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103-16-8. Id. Fraudulently Learning Contents —  Personating Ad
dressee.

Every person not connected with any telegraph or telephone office 
who, without the authority or consent of the person to whom the same 
may be directed, willfully opens any sealed envelope inclosing a tele
graph or telephone message addressed to such other person, with the 
purpose of learning the contents of such message, or who fraudulently 
represents any other person and thereby procures to be delivered to 
himself any telegraph or telephone message, addressed to such other 
person, with the intent to use, destroy or detain the same from the per
son or persons entitled to receive such message, is punishable as pro
vided in section 103-46-6. (C, L. 17, § 8405.)

103-46-9. Id. Neglecting to Transmit—Transmitting Out of Order— 
Exceptions.

Every agent, operator or employee of any telegraph or telephone 
office who willfully refuses or neglects to send any message received 
at such office for transmission, or willfully postpones the same out 
of its order, or willfully refuses or neglects to deliver any message re
ceived by telegraph or telephone, is guilty of a misdemeanor; provided, 
that nothing herein shall be construed to require any message to be 
received, transmitted or delivered unless the charges thereon have been 
paid or tendered, nor to require the sending, receiving or delivering of 
any message counseling, aiding in, abetting or encouraging treason 
against the government of the United States, or the resistance to law
ful authority, or any message calculated to further any fraudulent 
plan or purpose, or to instigate or encourage the perpetration of any 
unlawful act, or to facilitate the escape of any criminal or person ac
cused of crime; provided further, that communications to and from 
public officers on official business may have precedence over all other 
communications, and intelligence of general and public interest for 
publication may be transmitted out of its order.

(C. L . 17, §§ 8430, 8431.)
Oiuw-referenres.

Sending fulse or forged messages, 103- 
24-6.

103-46-10. Id. Employees Learning and Profiting hy Contents.
Every agent, operator or employee of any telegraph or telephone 

office who in any way uses or appropriates any information derived by 
him from any private message passing through his hands and addressed 
to any other person, or in any other manner acquired by him by reason 
of his trust as such agent, operator or employee, or trades or speculates 
upon any such information so obtained, or in any manner turns, or 
attempts to turn, the same to his account, profit or advantage, is punish
able by a fine not exceeding $1,000 or by imprisonment in the state 
prison not exceeding one year, or by both such fine and imprisonment.

(C. L, 17, § 8432.)
103-46-11. Id. Tapping Wires.

Every person who willfully and fraudulently, or clandestinely, taps 
or makes any unauthorized connection by any means whatever, with
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any telegraph or telephone wire, line, cable or instrument under the 
control of any telegraph or telephone company within this state; or 
willfully and fraudulently, or clandestinely, reads or attempts to read, 
or learns the contents or meaning of any message, report or communica
tion, by means of any machine, instrument or contrivance, or in any 
unauthorized manner, while such message, report or communication 
is in transit or passing over any telegraph or telephone wire, line or 
cable, or is being sent from or received at any place within this state; or 
uses, or attempts to use, in any manner or for any purpose, or com
municates in any way, any information so obtained; or aids, agrees 
with, employs, or conspires with, any person to unlawfully do, or per
mit, or cause to be done any of the acts or things hereinabove mentioned 
is punishable;—as provided in section 103-46-10. (C. L. 17, § 8433.)

103—16—12. Id. Bribing Employees to Disclose Contents.
Every person who. by the giving or promise of any bribe, inducement 

or reward, procures or attempts to procure any telegraph or telephone 
agent, operntor or employee to disclose any private message, or the 
contents, purport, substance or meaning thereof, or offers to any such 
agent, operator or employee any bribe, compensation or reward for 
the disclosure of any private information received by him l>y reason of 
his trust as such agent, operator or employee, or uses or attempts to 
use any such information so obtained, is punishable as provided in 
section 103^16-10. (C. L. 17, § 8434.)

103-16-13. Electric Transmission Lines— Injuring or Obstructing Use.
Every person who willfully or maliciously cuts, breaks or throws 

down any electric light, power, telegraph or telephone pole, or nnv 
tree or other material used in any electric light, power, telegraph or 
telephone line; or who willfully and maliciously breaks, displaces or 
injures any insulator in use in any electric light, power, telegraph 
or telephone line; or who willfully and maliciously cuts, breaks or re
moves from its insulator any wire used as an electric light, power, 
telegraph or telephone line; or by the attachment of a ground wire 
or by any other contrivance willfully destroys the insulation of such 
electric light, power, telegraph or telephone line, or interrupts the 
transmission of the electric current through the same; or in any other 
manner willfully injures, molests or destroys any property or materials 
appertaining to any electric light, power, telegraph or telephone line; or 
willfully interferes with the use of any such line; or obstructs or 
postpones the transmission of any message over any telephone or tele
graph line, or procures or advises any such injury, interference or 
obstruction to nnv such lines;— is guiltv of n misdemeanor.

(C. L. 17. § 8435.)
103-46-14. Id.

It is unlawful for any person willfully or maliciously to take down, 
remove, injure, obstruct, displace or destroy any line erected or con
structed for the transmission of electric current, or any poles, wires, 
conduits, cables or insulators, or any support upon which wirea or 
cables may be suspended, or any part of any such line or appurtenances
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or apparatus connected therewith, or to sever any wire or cable thereof, 
or in any manner interrupt the transmission of electric current over 
and along any such line; or to take down, remove, injure or destroy 
any house, shop, building or other structure, or machinery connected 
with or necessary to the use of any line erected or constructed for 
the transmission of electric current. (C. L. 17, f  8136.)
O n.is.referenct*.

I-ui'ceny of electricity, lOTt—riC—15.

103-16-15. Id. By Fire.
It is unlawful for any person willfully or maliciously to set any fire 

that shall result in the destruction or injury of any line erected or con
structed for the transmission of electric current, or any poles, conduits, 
wires, cables or insulators, or any support upon which wires or cables 
may be suspended, or any part of any such line or appurtenances or ap
paratus connected therewith, or any house, shop, building or other 
structure, or machinery connected with or necessary to the use of any 
line erected or constructed for the transmission of electric current, or 
to set any fire that shall in any manner interrupt the transmission of 
electric current over and along any such line. (C. L. 17, $ 8437.)

103-16-16. Id. Penalty.
Any person who willfully or maliciously violates any of the provi

sions of sections 103-46-14 or 103-46-15, shall be punished by a fine 
not exceeding $1,000, or by imprisonment in the state prison for not 
more than five years or by both such fine and imprisonment.

(C. L. 17, § 8438.)

103-16-17. Railroads and Carriers— Excessive Debt.
Every officer, agent or stockholder of any railroad company who 

knowingly assents to, or has an agency in, the contracting of any debt 
by or on behalf of such company, unauthorized by a special law for 
the purpose, the amount of which debt, with other debts of the com
pany, exceeds the available means for the payment of its debts, in 
its possession, under its control and belonging to it a t the time such 
debt is contracted, including its bona fide and available stock sub
scriptions and exclusive of its real estate, is guilty of a misdemeanor.

(C. L. 17, § 8373.)
103-16-16. Id.

The next preceding section does not affect the validity of a debt 
:rcatcd in violation of its provisions, as against the company.

(C. L. 17, §8374.)
103—16-19. Id. Refusing to Carry Passengers.

Every common carrier of passengers, and every agent or officer 
A such carrier, who refuses, without ju st cause or excuse to receive and 
:arrv any passenger is guilty of a misdemeanor. (C. L. 17, § 8445.)

103-46-20. Id. Demanding Excessive Fare.
Every officer, agent or employee of a railroad company or other 

:ommon carrier who asks for or receives a greater sum than is allowed
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l>y law for the carriage of passengers or freight is guilty of a mis
demeanor. (C. L. 17, §8.127.)

103-46-21. Id. Malicious Injury (o Track, etc.
Kvery person who maliciously, either:
(1 ) Removes, disables or injures, or in any WAy interferes with, 

changes or destroys, any part of any railroad, whether for cars pro
pelled by steam or any other motive power, or any track of any rail
road or any branch or branch way, switch, block or other signal or 
signalling device, turnout, bridge, viaduct, culvert, embankment, sta
tion house or other structure or fixture, or any part thereof, attached 
to or connected with any railroad; or,

(2) Places any obstruction upon the rails or track of any railroad, 
or of any switch, branch, branch way or turnout connected with any 
such railroad;— is punishable by imprisonment in the state prison not 
exceeding ten years, or in the county ja il not exceeding one vear.

(C. L. 17, §8383.)
History.

This section is substantially identical 
with R. S 1898, § 4-121; Comp. Laws 
1907, | 442.7.

I. Indictment or information.
Inform ation, which charged thnt do. 

fondant displaced part of railroad by 
feloniously parting nil' hose nnd closing

angle cocks on train of cars, held subjocl 
to defendant's objection th at it did nol 
sufficiently appear therefrom th at train 
o f cars referred to was “attached to oi 
connected with nny railroad’’ und was 
propelled by steam or other motive 
power. S tate  v. McKenna, 24 U. 317. 
07 P. 815.

103—16-22. Id. “Stealing a Ride.”
Every person who clandestinely enters into or upon any railroad car 

for the purpose and with the intention of riding or being transported 
thereon, or who having entered into or upon any railroad car rides 
over any railroad line or portion thereof in this state, without the knowl
edge and consent of the person owning or operating such car or rail
road and with the intention to defraud such person of the fare or com
pensation for such transportation, is guilty of a misdemeanor, and 
shall be punished by imprisonment in the county jail not exceeding 
fifty days, or by fine in any sum less than $50, or bv both.

(C. L. 17, §8266.)

103-46-23. Id. Abetting by Employees.
Every person, being at the time a servant or employee of any rail

road company, who aids, abets, assists, counsels, advises or encourages 
another person to enter into or ride upon any railroad car for the 
purpose, with the intention and in the manner specified in the next 
preceding section, is guilty of a misdemeanor. (C. L. 17, § 8267.)

103—16-24. Id. Signaling at Crossings.
Every person in charge of a locomotive engine, who, before crossing 

any traveled street, road or highway, omits to cause a bell to ring 
or whistle to sound at the distance of at least 80 rods from the crossing 
and up to it, is guilty of a misdemeanor. (C. L . 17, § 8201.)
Cross-references.

Passing through cities or over cross- 
ngs, 77-0-14.
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103-16-25. Id. Neglect of Duty by Employees Omnibus Penalty.
Every engineer, conductor, brakeman or switch tender, or other 

officer, agent or servant of any railroad company, who is guilty of any 
willful violation or omission of his duty as such officer, agent or servant, 
whereby human life or safety is endangered, the punishment of which 
is not otherwise prescribed, is guilty of a misdemeanor.

(C. L. 17, §8204.)
103-46-26. Id. Intoxication of Operatives.

Every person who is intoxicated while in charge of a motor transport 
vehicle or of a locomotive engine, or while acting as conductor or driver 
upon any railroad train or car, or motor transport vehicle, or as motor- 
man or as conductor of any streetcar, whether propelled by steam or 
electricity, or drawn by horses or otherwise, or while acting as train 
dispatcher or as telegraph operator and receiving or transmitting dis
patches relating to the movement of trains, is guilty of a misdemeanor.

(C. L. 17, § 8202.)
103-46-27. Id. Negligent Collision Causing Death.

Every conductor, engineer, brakeman, switchman or other person 
having charge, wholly or in part, of any railroad car, locomotive or 
train, who willfully or negligently permits or causes the same to collide 
with another car, locomotive or train, or with any other object or thing, 
and every train dispatcher who willfully or negligently permits any 
such collision, whereby the death of a human being is produced, is 
punishable by imprisonment in the state prison for not less than one 
nor more than ten years. (C. L. 17, § 8175.)

CHAPTER 47
RECKLESS DRIVING

103-47-1. On Public Roads, etc., a Misdemeanor.
Every person operating, running, managing, controlling or driving 

any vehicle, conveyance or car over or upon any public road, street, 
public square or school ground, who willfully causes or permits such 
vehicle, conveyance or car to run at a speed sufficient to endanger 
human life or bodily safety, or to cause the destruction of property, 
or who causes or permits such vehicle, conveyance or car to run at a 
dangerous speed in attempting to pass another vehicle, conveyance or 
car or to prevent such other vehicle, conveyance or car from passing 
his own; and any person who rides or drives any animal over or upon 
any public road, street, highway, public square or school ground at 
u speed sufficient to endanger human life or bodily safety, or to cause 
the destruction of property, is guilty of a misdemeanor.

(C. L. 17, §8206.)
Comparable proviaiona.

Iowa Code 1039, S 6022.04 (any person 
who drivoB any vehicle in such manner 
aB to indicate willful or wanton disre
gard for anfety of person* or property 
is guilty of reckless driving); § 6022.06

(imprisonment for period o f not more 
than 30 days, or Ane of not less than 
$26 nor more than $100).

Cross-references.
Reckless driving, 67-7-112.
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CHAPTER 48
RESCUES AND ESCAPES *

103 -48 -1 . Rescues— Penalty.
103-48-2 . Escapes— By Prisoners in 

State  Prison.
103-48-3 . Id. By Prisoners in Other 

Ja ils .
103-48—4. Id. Aiding or Abetting—  

By Officers.

103-48-6. Id. By Others.
103-48-0. Id.
103-48-7. Id. Furnishing Appliances 

in Aid o f, from Stale

•Hiatory of act. Thia chapter was Comp. Laws 1876, Title IV, Chapters II , II I ; 
R. S . 1808, Title 76, Chapters 7 and 8, p. 684; Comp. Laws 1007, Title 00, Chapters 
7 and 8, p. 1277.

103-48-1. Rescues—Penalty.
Every person who rescues, or attempts to rescue, or aids another per

son in rescuing or attempting to rescue, any prisoner from any prison 
or ja il, or from any officer or person having him in lawful custody, is 
punishable as follows:

(1 ) I f  such prisoner was in custody upon a conviction of felony 
punishable with death, by imprisonment in the state prison not less 
than one nor more than five years.

(2 ) I f  such prisoner was in custody upon a conviction of any other 
felony, by imprisonment in the state prison not less than six months nor 
more than one year.

(3 ) I f  such prisoner was in custody upon a charge of felony, by fine 
not exceeding $500 or by imprisonment in the county ja il not exceeding 
one year, or by both.

(4 ) I f  such prisoner was in custody otherwise than upon a charge 
or conviction of felony, by fine in any sum less than $300 or by im
prisonment in the county ja il not exceeding six months, or by both.

<C. L. 17, § 7964.)
Comparable provisions.

Idaho Code, §17-801  (pertains to res
cue of prisoner).

Mont. Rev. Codes, § 10864 (substan
tia lly  identical, except as  to specified 
fines and terms of imprisonment).

Cross-references.
Retaking a fter  rescue, 106-14.

A. I,. R. notes.
Escape or prison breach ns affected by 

means employed to effect it , 60 A, L. 
R. 080; responsibility o f persons par
ticipating in jnil delivery for homicide 
committed hv one of their number, 16 
A. L. R. 456.

103—48-2. Escapes— By Prisoners in Slate Prison.
Every prisoner confined in the state prison for a term less than life, 

and every such prisoner, while in custody of the warden, deputy warden 
or any keeper or guard in any convict camp, or any other place where he 
may be at work or housed or kept while outside the state prison walls, 
who escapes or attempts to escape from such prison, convict camp 
or place of work, or from any keeper or guard, or from any other 
place where such prisoner may be kept, shall be imprisoned in the 
state prison fo r a term of not more than ten years; such second term 
of imprisonment to commence from the time he would otherwise have
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been discharged from said prison. An information filed under this 
section shall be hied in the county in which the alleged offense is com
mitted, and the case shall be tried in such county, unless a change of 
venue is allowed as provided by law. (C. L. 17, § 7967.)
('n>HH-ref«renres.

Warden to post, 85 -9 -1 4 ; jurisdiction 
of estupe, 106-8-13, 106-8-14.

103—18-3. Id. By Prisoners in Other Jails.
Every prisoner confined in any prison other than the state prison who 

escapes or attempts to escape therefrom is guilty of a misdemeanor.
(C. L. 17, §7968.)

103—18—1. Id. Aiding or Abetting— By Officers.
Every keeper of a prison, sheriff, deputy sheriff, constable, jailer or 

person employed as a guard, who fraudulently contrives, procures, aids, 
connives at or voluntarily permits the escape of any prisoner in custody 
is punishable by imprisonment in the state prison not exceeding three 
years, or by fine not exceeding $1,000, or by both. (C. L. 17, § 7969.)
Comparable provisions.

Idaho Code, § 17-805 (imprisonment 
not exceeding ten years, and fine not 
exceeding ?Il),<m0).

103-48-5. Id. By Others.
Every person who willfully assists any prisoner confined in any 

prison, or in the lawful custody of any officer or person, to escape, or 
in an attempt to escape, from such prison or custody is punishable as 
provided in the next preceding section. (C. L. 17, §7970.)
Comparable provisions.

Idaho Code, § 17-80S (felony).

103-48-6. Id.
Every person who carries or sends into a prison anything to aid a 

prisoner in making his escape, with intent thereby to facilitate the 
escape of any prisoner confined therein, is punishable as provided in 
section 103-48-4. (C. L. 17, § 7971.)
Comparable provision!*.

Idaho Code, § 17—807 (felony).

103—18-7. Id. Furnishing Appliances in Aid of, from State Prison.
Every person who, without the consent of the warden of the state 

prison, delivers to any convict or person within the state prison, or 
who gives or delivers to any convict when outside of the state prison, 
or leaves, deposits or places at or near any camp or other place where 
convicts are kept at work on public roads or otherwise, or who shall 
leave within the state prison grounds, or within any cell or cell house 
or building of any kind belonging to the state prison, or who shall leave, 
deposit or place at or near any such buildings, grounds or premises any 
explosives or explosive substance of any kind or character, or any 
poison of any kind, or any opium, or any preparation of like character, 
or any preparation commonly called "dope,” or any substitute therefor,
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or any deleterious drug of any kind, or any knife, dirk or weapon of 
any kind or character whatsoever, including firearms of all kinds, or 
any implement, instrument or substance which can be used by any 
convict or any person in the state prison as a means of injuring the 
warden or his deputy, or any guard, convict or any person whomsoever, 
or which cun be used as a means of escape from the state prison by 
Hny such convict or person, is guilty of a felony, and shall be punished 
by imprisonment in the state prison at hard labor for a term of not 
more than ten years. (C. L. 17, §7972.)

('rnss-references.
Warden to post, 85-0-14 .

CHAPTER 49
ROBBERY

10: i - l ‘j - l ,  Defined. 108-49-3. Attempts —  Assault with
108—19-2. Penalty. Deadly Weapon,

103-49-1. Defined.
Robbery is the felonious taking of personal property in the possession 

of another from his person, or immediate presence, against his will, 
accomplished by means of force or fear. (C. L. 17, § 8043.)

History.
This section is identical with Comp. 

Laws 187(5, § 1933; 2 Comp. Laws 1888, 
S 44(>H; It. S. 18'JH, § 4175; Comp. Laws 
1907, § 4175.

Comparable provisions.
Cul. Penal Code, § 211 , Idaho Code, 

 ̂ 17-1805. Mont. Rev. Codes, § 10973 
(substantially identical).

Iowa Code 1939. § 13038 (stealing and 
taking from the person of another, any 
property that is the subject of larceny, 
with force or violence, or by putting in 
fear, is robbery).
Cross-references.

Assault with intent to commit. 103- 
7-8 ; indictment when property taken to 
another county. 105-H-12: jurisdiction 
when committed without state and prop
erty brought within, 105-8-10 ; informa
tion or indictment mny also contain a 
count for larceny, 105-21-31; robbery 
outside state, 103-1-41.
1. Murder In perpetration of robbery. 

See 103-28-3.

2. Elements of offense.
Whore, on prosecution for robbery, 

based on defendant’s alleged net of tak

ing money from person and presence of 
another, defense was that, i f  defendant 
actually was guilty of such act, he took 
money under claim o f ownership and in 
honest belief th at he had right to it, 
held that it  was error for tria l court to 
give instruction whereby ju r y  was, in 
effect, authorized to convict defendant 
notwithstanding absence, on his part, of 
felonious intent. People v, Hughes, 11 
U. 100, 30 P. 492.

•1. Arrest of accused.
Where facts showing commission of 

robbery arc related to sheriff's posse, 
members thereof, although private c iti
zens and nonresidents of county, may 
follow, and capture by use of such force 
ns is necessary, persons who committed 
robbery. S la te  v. Morgan, 22 U. 1(52, 
<51 P. 627, applying R. S. 1898, § 4175.

1. Recaption of property by force.
Defendant, even if  he took money from 

another by force or fear, whs not guilty 
of robbery, regardless o f  whatever other 
offense he might have committed in tak
ing of money, i f  money actually be
longed to him and its possession by per
son from whom i t  was taken was wrong
ful, since, in such case, animus furandi
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.■li'tnunl of rubbery wiia lacking. People 
v. Hughes, 11 U. 100, :»  P. 492.

>. Indictment and information.
5. — sufficiency.

An indictment under this section 
which charges a felonious taking by de
fendant by means o f force, violence and 
fear from the immediate presence of a 
party and against his will, is sufficient. 
People v. Kerm, 8 U. 268, 30 P. 988.

Indictment, which failed to allege the 
value of the money taken “in current 
United S tates silver coin.” woe not 
thereby insufficient, nor was an amend
ment inserting these words prejudicial 
to defendant. S ta te  v. La Chall. 28 U.

robbery was "from  the person and im
mediate presence o f one R., and by 
means of force and fear, and by threat
ening to shoot and kill him ," and that 
defendants feloniously took a certain 
sum from the possession of said R., was 
sufficient, and insertion o f words “and 
against his will” was unnecessary and 
not prejudicial. S ta le v, l a  Chall, 28 
U. 80. 77 P. 3. ,  , ,

Indictment for robbery, which failed 
to charge th at the property taken from 
the person of the prosecutor was taken 
“bv means of force or fear.” was insuffi
cient. S tate  v. Duvis, 28 U. 10, 76 P. 
705.

7. —  amendments.
In prosecution for robbery, where in

formation charged that defendant while 
srmed with revolver made assault on

K scenting witness, putting witness in 
ily fear and danger o f his life, “and 

by means o f the force and fea r  afore
said" feloniously and violently stole and 
carried away from witness certain arti
cles. held permitting state  to insert in 
information the words “and by force 
and fear ,"  as  an amendment was not re
versible error, since without amendment 
the complaint charged the crim e of rob
bery. S tate  v. Crawford, 60 U. 6, 200 P. 
717.

K, Evidence.
To justifv  a conviction, the evidence 

must be sufficient to connect the accused 
with the commission of the offense. 
State v. Bridwell, 48 U. 97, 168 P. 710.

Where, on prosecution for robbery, 
based on defendant’s alleged act of tak
ing money from person and presence of 
another, defense was that, i f  defendant 
actually was guilty of such act. he took 
money under claim of ownership and in 
honest belief th at he had right to  it,

held th a t defendant hud right to testify  
ns to his intent, belief, and motive ul 
time of alleged robbery, nnd th a t it 
wus error for triul court to refuse to 
permit him to unawer question, naked 
biin while he wus testifying in his own 
behalf, na to whether, a t  lime when he 
allegedly took the money, he honestly 
believed money was his and that he hod 
a r igh t to  take it. People v. Hughes. 
11 U. 100. 39 P. 492.

In prosecution for robbery allegedly 
committed by use of .46 Colt’s revolver, 
improper admission in evidence of leather 
bag containing .32 and .38 size car
tridges found in room occupied by de
fendant. held not prejudicial error. 
S ta te  v. Crawford. 60 U. 0. 206 P. 717.

In prosecution for robbery, admission 
into cvirlcnce of revolver found in room, 
occupied by defendant and another, 40 
days a fter  crime was committed, while 
erroneous, was not prejudicial error. 
S ta te  v. Crawford. 60 U. 6. 206 P. 717.

9. Instructions.
Under this section, the fact the in

struction defines robbery in the language 
thereof, does not render such proper 
definition improper, because instruction 
does not also define grand nnd petit lur- 
renv. S late v. Sullivan, 73 U. 682, 270 
P. 166.

10. Recent possession uf stolen prop
erty.

103-36-1, making recent possession of 
stolen property, unexplained, prim e facie 
evidence of guilt o f larceny, applies to 
robbery. S tate v. Donovan, 77 U. 343, 
294 P. 1108.

A. 1.. H. notes.
Offense of larceny, embezzlement, rob

bery or assault to commit robbery, 
as affected by defendant's intention 
to take or retain money or property 
in payment of. or as security for, 
claim, or to collect debt, or to re
coup gambling losses, 116 A. L. R. 
097.

Retention of property, or attem pt to 
escape, by force or putting in fear 
as equivalent to  taking in th a t man
ner for purposes o f robbery, 68 A. 
I -  R. 658.

Taking property from the person by 
stcnlth as robbery, 8 A. L. R. 369.

Th reat to arrest or prosecute and acts 
in connection therewith ns force or

Cutting in fear for purposes of rnh- 
ery, 27 A. L. R. 1299.

When person from whom property is 
taken is deemed to have been in pos. 
session thereof, as regards offense 
o f robbery, 123 A. L. R. 1099.
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or any deleterious drug of any kind, or any knife, dirk or weapon of 
any kind or charocter whatsoever, including firearms of all kinds, or 
any implement, instrument or substance which can be used by any 
convict or any person in the state prison as a means of injuring the 
warden or his deputy, or any guard, convict or any person whomsoever, 
or which can be used as a means of escape from the state prison by 
any such convict or person, is guilty of a felony, and shall be punished 
by imprisonment in the state prison at hard labor for a term of not 
more than ten years. (C. L . 17, § 7972.)

Crmis-rcferencea.
Wurden lo post, 85-0-14.

CHAPTER 49
ROBBERY

103-49-1. Defined, 10-1 -41* --t. Attempts —  Assault with
lo;l-4!)-2. Penalty. Deadly Weapon.

103-49-1. Defined.
Robbery is the felonious taking of personal property in the possession 

of another from his person, or immediate presence, against his will, 
accomplished by means of force or fear. (C. L. 17, § 8043.)

History.
This section is identical with Comp. 

Laws 187(1. § 2 Comp. Laws 1888,
§44(18; R. S . 1898, §4175 ; Comp. Laws 
1907, § 4175.

Comparable provisions.
Cal. Penal Code, §211 , Idaho Code. 

§ 17-1505, Mont. Rev. Codes, § 10973 
(substantially identical).

Iowa Code 1039, § 13038 (stealing and 
taking from  the person of another, any 
property th at is the subject of larceny, 
with force or violence, or by putting in 
fear, is robbery).
Cross-references.

Assault with intent to commit. 103- 
7 -8 ; indictment when property taken to 
another county. 105 -8 -12 ; jurisdiction 
when committed without state  and prop
erty brought within, 106- 8- 1(1; in forma
tion or indictment mny also contain n 
count for larceny, 105-21-31; robbery 
outside state, 103-1-41.
1. Murder In perpetration of robbery. 

See 10.1-26-3.

2. Elem ents of offense.
W here, on prosecution for robbery, 

based on defendant's alleged act of tak

ing money from person and presence of 
another, defense was that, i f  defendant 
actually was guilty of such act. he took 
money under claim of ownership and in 
honest belief th a t he had right to  it. 
held th at it  was error for trial court to 
give instruction whereby ju ry  was, in 
effect, authorized to convict defendant 
notwithstanding absence, on his part, of 
felonious intent. People v. Hughes, 11 
U. 100, 39 P . 492.

3. Arrest of accused.
Where facts  showing commission of 

robbery are related to sheriff’s posse, 
members thereof, although private c iti
zens and nonresidents of county, may 
follow, and capture by use of Ruch force 
as is necessary, persons who committed 
robberv. S tate  v, Morgan, 22 U. 1(12, 
01 P. 527. applying R. S. 1898, § 4175.

I. Recaption of property by force.
Defendant, even if ho look money from 

another by force or fear, was not guilty 
of robbery, regardless of w hatever other 
offense he m ight have committed in tak
ing of money, if money actually be
longed to him and its possession by per
son from whom it was taken was wrong
ful, since, in such case, animus furandi
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clement of nililn'ry whs lacking. People 
v. H ughe, 11 U. 100, 39 P. 492.

6.
Indictment and information, 

-sufficiency.
An indictment under this section 

which charges # felonious taking by de
fendant by means o f force, violence nnd 
fear from the immediate presence of a

fnrty and against his will, is sufficient, 
coplc v. Kerm. 8 U. 208, 80 P. #88. 
Indictment, which failed to allege the 

value of the money taken “in current 
United States Bilver coin." wus not 
thereby insufficient, nor was an amend
ment inserting these words prejudicial 
to defendant. State v. La Chall, 28 U. 
80, 77 P. 3.

Indictment, which charged thut the 
robbery was "from  the person and im
mediate presence of one R.. and by 
menns of force and fear, and by th reat
ening to shoot snd kill him," and that 
defendants feloniously took a certain 
sum from the possession of said R ,, was 
sufficient, and insertion of words "and 
against his w ill" was unnecessary and 
not prejudicial. S tate  v. I hi Ohall, 28 
U. 80. 77 P. 3.

Indictment for robbery, which faded 
to churge th a t the property taken from 
the person o f  the prosecutor was taken 
"bv means o f fon-c or fesr."  was insuffi
cient. State v. Davis, 28 U. 10. 78 P. 
705.

7, —  amendments.
In prosecution for robbery, where re

formation charged th at defendant while 
armed with revolver made assault on 
prosecuting witness, putting witness in 
bodily fear nnd danger of his life, "and 
by means of the force and fear afore
said” feloniously and violently stole and 
carried sway from witness certain a rti
cles, held permitting state to  insert in 
information the words "and by force 
and fear,” as an amendment was not re
versible error, since without amendment 
the complaint charged the crime of rob
bery. S tate v. Crawford, 60 U. 8, 200 P. 
717.

H. Evidence.
To justify  a conviction, the evidence 

m ust be sufficient to  connect the accused 
with the commission of the offense. 
Su ite v. Bridwell, 48 U. 97. 158 P. 710.

Where, on prosi*cution for robbery, 
based on defendant's alleged act o f tak
ing money from person and presence of 
nnother, defense was thnt. if defendant 
actually was guilty o f such act. he took 
money under claim o f ownership and in 
honest belief that he had right to it.

held that defendant had right to testify 
as to his intent, belief, and motive at 
time of alleged robbery, and th at it 
wus error for tr ia l court to  refuse to

Cerm it him to answer question, asked 
iin while he wus testify ing in his own 

behalf, as to whether, a t  time when he 
allegedly took the money, he honestly 
believed money was his and that he had 
a right to  take it. People v. Hughes, 
11 U. 100, 39 P . 492.

In prosecution for robbery allegedly 
committed by use of .46 Colt’s revolver, 
improper admission in evidence of leather 
ling containing .32 and .38 size car
tridges found in room occupied by de
fendant. held not prejudicial error. 
State v. Crawford. CO U. 0. 206 P. 717.

In prosecution for robbery, admission 
into evidence o f revolver found in room, 
occupied by defendant snd another, 40 
days a fter  crime was committed, while 
erroneous, was not prejudicial error. 
State v. Crawford, (50 U. 6, 20(1 P, 717,

9. Instructions.
Under this section, the fnct the in

struction defines robbery in the language 
thereof, does not render such proper 
definition improper, because instruction 
does not also define grand and petit lar
ceny. Stutc v. Sullivan, 73 U. 682, 27C 
P. ICC.

10. Recent possession of stolen prop-

103-30-1, making recent possession of 
stolen property, unexplained, prims facie 
evidence of guilt o f larceny, applies In 
rnhhcrv. State v. Donovan, 77 U. 343, 
294 P. 1108.

A. L. It. notes.
Offense of larceny, embezzlement, rob- 

licry or assault to commit robbery, 
as affected by defendant’s intention 
to Lake or retain money or property 
in payment of, or as  security for, 
claim, or to  collect debt, or to  re
coup gambling losses, 116 A. L. R. 
997.

Retention of property, or attempt to 
escape, bv force or putting in four 
ns equivalent to  taking in that man
ner for purposes of robbery, 68 A.
L. R. 658.

Taking property from the person by 
stealth as robbery, 8 A. I,. R. 369.

Threat to  arrest or prosecute nnd act; 
in connection therewith as force or

Cutting in fear  for purposes of rob- 
cry, 27 A. L. R. 1299.

When person from whom property is 
taken is deemed to have been in pos
session thereof, as  regards offense 
o f rohhory, 123 A. L. R. 1099.
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103-49-2. Penally.
Robbery is punishable by imprisonment in the state prison for a 

term not less than five years, and which may be for life.
(C. L. 17, § 8044.)

Comparable provisions.
Idaho Code, § 17-1307 (substantially 

identical).

103-49-3. Attempts— Assault with Deadly Weapon.
Every person who assaults another with a deadly weapon, instru

ment or other thing, with intent to commit robbery, is punishable by 
imprisonment in the state prison at hard labor for a term of from five 
years to life. (L. 23, p. 43, § 8044x.)
A. L. R. notes. of, or as security for, claim, or to collect

Offense o f larceny, embezzlement, rob. debt, or to recoup gambling losses, 116 
hcry or assault to commit robbery, as A. L. R. 997; what constitutes attempt 
affected by defendant’s intention to take to commit robbery, 65 A. L. R . 714. 
or retain money or property in payment

CHAPTER 50
ROUTS AND RIOTS *

103-50-1. Disturbing Assemblies. 
103-60-2 . R iot Defined.
103-60-3 . Penalty for Riot.
103-60-4 . Rout Defined.
103-60-6. “ Unlawful Assembly” De

fined.
103-60-6. Penalty for Rout or Unlaw

ful Assembly.

103-60-7. Refusing to Disperse. 
103-60-8. Officers Failing to Perform  

Duty.
103-60-9. Disturbing Neighborhood 

Quiet.
103-60-10. Members of Assembly Sev

erally Guilty.

'H istory of set. This chapter was Comp. Ijtw s  1876, Title X I, p. G14; R. S. 1898, 
T itle  75, Ch. 36, p. 014 ; Comp. Laws 1907, Title 90, Ch. 30, p. 1313.

103-5(M . Disturbing Assemblies.
Every person who, without authority of law, willfully disturbs or 

breaks up any assembly or meeting, not unlawful in its character, is 
guilty of a misdemeanor. (C. L. 17, § 8217.)
Comparable provisions. Cross-references.

Idaho Code, S 17-3001 (identical). Powers of cities and towns, 16-6-24,
Cal. Penal Code, § 403, Mont. Rev. 16-0-66. 16-8-47, 16-12-9, 16-12-11; 

Codes, | 11284 (substantially identical), disturbing religious meetings, 103-6:1-3.

103-50-2. Riot Defined.
Any use of force or violence disturbing the public peace, or any 

threat to use such force or violence, if accompanied by immediate power 
of execution, by two or more persons acting together and without 
authority of law is a riot. (C. L. 17, § 8218.)
H istory. U. 133, 147, 1 P. 663, quoting many other

This definition of riot has persisted in definitions from leading coses and well 
the Penal Code of this state since Utah recognized textw riters. 
was a territory . People v. O'Loughlin, 3 This section is identical with Comp.
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Utwa IK76, §2964', 2  Comp, Laws 1888, 
§4589 ; R. S. 1898, § 4301; Comp. Laws 
1907, 5 4301.
Comparable provision*.

Cal. Penal Code, 5 494, Mont. Rev. 
Codes, $11288 ( identical).

Iowa Code 1 9 8 0 ,1 13040 (defining riot; 
three or more persons together, in 
violent or tumultuous manner, com mit' 
(ing unlawful se t or doing lawful act 
in unlawful, violent or tumultuous man
ner, to clisUirbunce of o thers).

). ftefinition of Hof.
These words do not imply th at such 

use of nr threat to  use force or violence 
should he noisy, boisterous, or tumul
tuous, or he accompanied with threat
ening speeches or turbulent gestures, or 
that the men using force, or threaten
ing to use it. need be armed. A riot 
does not si> much depend upon the 
strength of voice, ns upon the in tent or 
purpose, and the power of immediately 
executing the purpose. People v. 
(Vlrfiughlin. 11 11. 1.7.7, 149, 1 P. 663.

Members of a  union who band together 
smd compel men to stop Work ami shut 
down n mine ure guilty of a riot, though 
acting without force or violence or 
threat thereof, and though their acts 
were not boisterous or noisy. People v. 
O’l-onjfhKn. 0 lb  137. I P . 65.7. For 
example, nn order by n union boss to 
workers, hocked up hy 300 men. to cease 
work and close the plant, is all the force 
or violence necessary to constitute a riot, 
bemuse resistance by those to whom it 
wns directed would hove been useless. 
People v. O’Loughlin, 3 11- 1-7-3, 160. 1 P. 663.
2, tirade of offense.

Formerly riot was a felony. People 
v. O’U ughlin . 3  U . 133, U 3 . 1 P , 663.

3. Included offenses.
Offense of disturbing the peace is in

cluded in crime o f riot, and failure to  so

charge is reversible error. S tate  v. 
Solomon, 93 U. 70, 71 P.2d 104.

Neither assault nor battery is included 
in offense o f  riot. S tate  v. Solomon, 93 
tl. 70, 71 p.2d 104.

Crime of unlawful assembly was in
cluded in offense of crime of riot a t com
mon law. S tate  v. Woolman, 84 U. 23, 
.7.7 l\2d 640, 04 A. L. R. 723. But as de
fined by statutes, offense o f  unlawful 
assembly is not necessarily included in 
offense of riot. S ta te  v. Woolman, 84 
U. 23. 33 P.2d 640. 94 A. L. R. 723 
(Straup, C. J . ,  and Folland, J . ,  d is
sen tin g); State v. Solomon. 93 (/• 70, 
71 P .2 J 104.

1. Indictment or information.
Inform ation, charging that on certain 

day and in certain county defendant and 
others acting together aid, without au
thority of law, willfully, unlawfully, and 
feloniously use and threaten to use force 
and violence in disturbing public peace, 
said th reat being then and there accom
panied hy immediate power o f execution, 
was sufficient to  charge riot, and fully 
informed defendant as to nature And 
cause of accusation against him. S ta te  
v. Solomon. 93 U. 70, 71 P.2d 104.

Information in r io t prosecution charg
ing crim e of riot in language of s ta t
ute and in addition charging specific acta 
such as th at defendant and ethers took 
possession of mine and prevented any 
persons from  entering it for purposes of 
employment, with th reats to use force 
ann violence, charged public offense. 
S ta te  v, Cuynn. 87 U. 320, 48 P.2d 902.

A, L. U. notea.
Inability o f  county fo r  mob or n ot 

damage, 44 A. L. R. 1137; unlawful pa
rade as r io t  6  A. L. R ; 662; what consti
tutes rio t within crim inal law. 49 A. L . 
R. 1136.

103-50-3. Penalty for Biot.
Every person who participates in any riot is punishable by imprison

ment in the state prison not exceeding two years or by a fine not ex
ceeding $1,000, or by both. (C. L. 17, § 8219.)

1(13-50-4. Uoul Defined.
Whenever two or move persons, assembled ffnd acting together, make 

any attempt or advance towards the commission of an act which would 
be a riot, if actually committed, such assembly is a rout.

(C. L. 17, §8220.)

Comparable procMoiw. .  .
fill, penal Code. 8 406, Idahu Code, 

§ 17-3003 (substantially identical); Mont. 
Rev. Codes, | U 287 (identical).
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103-50-5. “Unlawful Assembly” Defined.
Whenever two or more persons, assemble together to do any unlaw

ful act, and separate without doing or advancing toward it, or do a
lawful net in a violent, boisterous or 
is an unlawful assembly.
History.

This section in identical with Comp. 
U w s 1870. § 2057; R. S. 1898, §4304 ; 
Comp. Laws 1907, § 4304.

Comparable provision*).
Col. Penal Code, § 407, Idaho Code, 

§17 -3004 . Mont. Rev. Codes. § 1128ft 
(substantially identical).

1. Included offenses.
Crime o f unlawful assembly was in

cluded in offense of crime of riot at 
common law. State  v. Woolman, 84 U. 
23, 33 P.2d 040. 94 A. L. R . 723. But 
us defined by statutes, offense of unlaw
ful assem bly is not necessarily included 
in offense of riot. S tate v. Woohnan, 
84 U. 23, 33 P.2d 040. 94 A. L. R. 723

tumultuous manner, such assembly 
(C. L. 17, §8221.)

(Strau p , C. J . .  and Folland, J „  dissent
in g ). See supra, 103-60-2.

2. Indictment, information or com
plaint.

To sustain conviction for unlawful 
nssombly, complaint must not only allege 
th at certain named persons assembled to 
gether to do an unlawful act or to do 
u lawful act in a violent, boisterous, or 
tumultuous manner, but must specify or 
characterize the particular act or acta 
alleged to be unlawful or the particular 
lawful act or acts characterizing the vio
lent, boisterous, or tumultuous act or 
acts, intended to be done by persona ao 
assembling together. State v. Woolman, 
84 U. 23. 33 P.2d (140, 94 A. L. R. 723.

103-50-6. Penally for Rout or Unlawful Assembly.
Every person who participates in any rout or unlawful assembly is 

guilty of a misdemeanor. (C. L. 17, §8222.)
Comparable provisions.

Cal. Penal Code. § 408 , Idaho Code,
§ 17-3005. Mont. Rev. Codes, §11289 
(identical).

103-50-7. Refusing to Disperse.
Every person remaining present at the place of any riot, rout or 

unlawful assembly after the same has been lawfully warned to dis
perse, except public officers and persons assisting them in attempting 
to disperse the same, is guilty of a misdemeanor. (C. L. 17, § 8223.)
Comparable provisions. Cross-references.

Cul. Penal Code, § 409, Iduho Code. Suppression of riots, etc., 10S-5.
§ 17-3000, Mont. Rev. Codes, §11290 
(identical).

103-50-8. Officers Failing to Perform Duty.
I f  a magistrate or officer, having notice of an unlawful or riotous 

assembly mentioned in this chapter, neglects to proceed to the place of 
assembly, or as near thereto as he can with safety, and to exercise 
the authority with which he is invested for suppressing the same and 
arresting the offenders, he is guilty of a misdemeanor.

(C. L. 17, § 8224.)
Comparable provisions.

Cal. Ponul Code, § 410, Idaho Code.
S 17-3007 (identical); Mont. Rev. Codes,
§ 11291 (substantially identical).

103-50-9. Disturbing Neighborhood Quiet.
Every person who maliciously and willfully disturbs the peace or 

quiet of any neighborhood, family or person by loud or unusual noise,
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or by discharging firearms, or by tumultuous or offensive conduct, or 
by threatening, quarreling, challenging to fight or fighting, is punish
able by a fine not exceeding $200 or by imprisonment in the county 
jail not exceeding two months, or by both such fine and imprisonment.

(C. L. 17, § 8227.)
History.

This suction is substantially sim ilar 
to Comp. Laws 1870, 9 2063; R. S. 1898, 
§4110 ; Comp. Laws 1907, §4110.

Comparable provisions.
Idaho Code, § 17-1009 (misdemeanor).

Cross-references.
Keeping disorderly house, 101-29-4; 

security to keep the peace, 105-4.

I. Indictment, information or complaint.
Complaint charging th at defendant 

disturbed the peace by ‘'offensive con
duct” consisting of using profane and

insulting language, held sufficient though 
not stating whether language was mild 
and gentle, or boisterous and tumultuous. 
Olson v. Wall, 58 U. 20, 196 P. 1014.

A. L. H. notes.
Abusive language addressed to tres

passer ns breach of peace, 14 A. L. R. 
575; abusive or insulting language ad
dressed to group as breach of peace, 14 
A. L. R. 580; failure of one on street 
to obey order o f police officer to  move 
on as disorderly conduct, 81 A. L. R. 
788; opprobrious words addressed to 
policeman as breach of peace, 14 A. I,. 
R. 566.

103—50—10. Members of Assembly Severally Guilty.
I f  two or more persons assemble for the purpose of disturbing the 

public peuce or committing any unlawful act, and do not disperse oil 
being commanded so to do by a public officer, the persons so offending 
are severally guilty of a misdemeanor. (C. L. 17, § 8228.)
Comparable provisions. A. L. It. notes.

Idaho Code, § 17-1010 (identical). Unlawful assembly, what constitutes,

CHAPTER 51
SEXUAL OFFENSES

191-51-1. Polygamy.
101-51-2. Unlawful Cohabitation —  

All Persona, Except De
fendant Must Testify.

101-61-3. Adultery.
103-61-4.
101-61-5. Fornication.
101-61-6. Indictm ent and Inform ation 

— Joinin g Counts.
103-61-7. Id.
103-61-8. Pandering.
103-51-9. Id. As to Wives.
103-61-10. Id. Profiting by Earnings 

of Fallen  Women.
101-61-11. Id. Detaining Female in 

House of Prostitution for 
Debt.

103-61-12.

101-51-11.

103-61-14.

103-51-15.
101-61-16.

103-61-19.

103-61-20.

101-51-21.

101-61-22.

Id. Transporting Females 
for Prostitution— Venue.

Id. Acts Committed With
out State.

Id. Female, a Competent 
Witness.

Rape Defined.
Age o f Defendant.
Necessity for Penetration.
Penalty.
Carnal Knowledge o f F e 

male Between 11 and 18.
Taking Female Under 18 

for Prostitution.
Houses of Prostitution 

Prohibited— Penalty.
Sodomy —  U nnatural and 

Detestable Practices.

103—51—X. Polygamy.
Every person who has a husband or wife living, who marries another, 

whether married or single, and any man who simultaneously, or on 
the same day, marries more than one woman, is guilty of polygamy, and
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shall be punished by a fine of not more than 3500, and by imprisonment 
in the state prison for a term of not more than five years; but this 
section shall not extend to any person by reason of any former marriage 
whose husband or wife by such marriage shall have been absent for 
five successive years, and is not known to such person to be living, 
and is believed by such person to be dead, nor to any person by reason 
of any former marriage which shall have been dissolved by a valid 
decree of a competent court, nor to any person by reason of any former 
marriage which shall have been pronounced void by a valid decree 
of a competent court on the ground of nullity of the marriage contract,

(C. L. 17, § 8086.)

History.
This section is> substantially identical 

with the Edmunds Law which appeared 
in 1 Comp, ta w s 1888, p. 110. I t  ia 
also practicallv identical with R. S . 1808, 
Title 76, $ 4208; Comp, taw s 1007. Title
00. $4208.

Comparable provisions.
Idaho Code, $ 17-1801 ( substantially 

identica); fine of not less than C200 and 
six months imprisonment, or fine not ex
ceeding $2,000 nnd term of not more 
than five years).

Crona-refcrencea.
Polygamous or plural m arriages to 

be forever prohibited. Enabling Act, § 2 ; 
polygamous or plurai m arriages forever 
prohibited. Const. A rt. I l l ,  § 1 , A rt. 
X X IV , $2 .

1. General construction of section. 
Enumeration in this section of de

fenses to charge of polygamy excludes 
nil others. S tate  v. Hendrickson, 67 U. 
15, 246 P . 376, 67 A. L. R. 786.

2. Elem ents of offense.
Specific intention to commit crime of 

polygamy is not necessary, so long ns 
m arriage relied on as constituting crime 
was intentionally entered into. State v. 
Hendrickson, 67 U. 16, 246 P. 375, 57 
A. L. R. 780.

3. Defenses.
In view of demands made by Enabling 

Act (section 31, in pursuance of which 
Constitution of Utnn was framed uml 
pledges mode in the Constitution itse lf 
(A rt. I l l ,  § D .  respecting this offense, 
it will not be  presumed that legislature 
intended to be less rigorous than sister 
s tates in dealing with polygamy, nor 
should the courts o f this sta te  be more 
liberal than the eourts of other states 
in perm itting defenses which under rules 
of statutory construction appeur to have 
been delibcratelv excluded. S ta te  v. 
Hendrickson. 07 11. 15. 245 P. 375. 57 
A. T,. R. 780.

In prosecution for polygamy, good 
faith  of defendant in contracting second 
m arriage and honest, reasonable belief 
th at his wife hud divorced him. no de
fense. S tate  v. Hendrickson. G7 U. 15, 
246 P. 375, 57 A. 1.. R. 780.

A. I,. R. notes.
Bigamy as affected by place where 

second or later m arriage is celebruted, 
70 A. L. R . 1030; mistaken belief in ex
istence, validity, or effect of divorce or 
separation as defense to prosecution for 
bigamy. 67 A. I,. R. 782; presumption 
nnd hurden of proof in prosecution for 
bigamy as to dissolution of first m ar
riage. 56 A. I,. R. 1273; religious belief 
ns affecting crim e of bigontv, 24 A. L. 
R. 1237.

10&-51-2. Unlawful Cohabitation— All Persons, Except Defendant 
Must Testify.

I f  any person cohabits with more than one person of the opposite 
sex, such person is guilty of a felony.

Any person, except the defendant, may be compelled to testify in 
a prosecution for unlawful cohabitation; provided, hoirever, that the 
evidence given in such prosecution shall not be used against him in 
Hny proceeding, civil or criminal, except for perjury in giving such 
testimony. A person so testifying shall not thereafter be liable to 
indictment, prosecution, or punishment for the offense concerning which 
such testimony was given. (C. L. 17, § 8087.)
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History.
Ah umcmlcd by I,, .‘IS, ch. 112, off. May 

14, rew riting tex t anil adding second 
puragruph.

This flection whh embodied in the Ed
munds Act which ifl act forth in 1 Comp. 
I jiw s  1888, p. I l l ,  but differs m aterially 
therefrom.

This section was derived from  the Act 
o f Congress known as the "Edmunds 
Act," and passed when Utah was a terri
tory. See United Slates 'v. Cannon, 4 
U. 122, 7 P, 369. aff'd 11C U. S. 55, 29 
h. Ed. 601. (1 S . Ct. 278; United States 
v. Snow, 4 U. 280. D P. 501, dinmisfled 
for wunt o f jurisdiction 118 U. S  346, 
30 L. Ed. 207, C S. Ct. 1069.

C ross-references.
Competency of w ife ns witness, 105- 

45—1: testimony of accomplice, 105-
112-18; joinder o f offenses, 106-21-31.

1. Purpose and object of section.
The purpose o f this legislation was to 

aid in breaking up polygamy and the 
pretense thereof. United S tates v. Can
non, 4 I T .  122, 1111, 7 P. 309, aff’d 110 
U. S. 55. 2!> L. Ed. 601. 6 S . Ct. 278.

The purpose o f this whole Btatuto is 
to destroy polygamy and the evils a t
tendant thereon, and to confine his m ar
ital relations to a man's first and only 
legal wife. It  is aimed directly a t the 
destruction of polygamous and/or biga
mous relations; a t the destruction of 
the very pretense— the "outward sem- 
hlnncc” of th at relation. United States 
v. Snow. 4 U. 296. 298, 9 P. 680, quoting 
Cannon v. United States, 11C U. S. 65, 
29 L. Ed. 561, 0 S . Ct. 278.

2. Words and phrases defined.
The term  "cohabitation" in this sec

tion means, in general term s, the dwell
ing or living together as man and wife. 
It lines not necessarily mean to live in 
the same house; the word “house" is not 
used in the definition of it. The man 
and womnn may dwell or live together 
in nn open field, or on a railroad train. 
■>r in the same house. United S tates v. 
Snow. 4 U . 296. 298, 9 P. 686.

To be cohabiting it is not necessary 
that the man actually dwell with the 
woman, nor is it necessary th at he take 
his meals with his wife, to  he living 
with her; nor is it necessary thut they 
lie under the same roof. And he need 
not puss u certain number o f days and 
nights with his wife in order to be con
sidered its living with her. I f  he sees 
her daily, or but a few tim es a year, he 
is living with h er; he is cohabiting with 
her. I f  there has been no legal Repara
tion or divorce, whether one roof shelters 
them or not. i f  he holds her out to the 
world ns a wife, supports her and recog

nizes her as a wife, they arc living to
gether. United States v. Snow, 4 U, 313, 
319, 9  T. 697.

When u man lives and associates with 
two or more women as a husband with 
his wife, he is guilty o f cohabitation. 
Holding more than one woman out to 
the world as his wife is sufficient to con
stitu te the offense. United S tates v. 
Snow, 4 U. 313, 324, 9  P. 697, setting 
out approved instruction to jury.

3. Nature of offense.
This is a continuing offense and not 

one consisting of an isolated act. Ex 
parte Snow, 120 U. S . 274, 30 L . Ed. 
658, 7 S. Ct. 656. But it seems th at this 
is not necessarily so. For example, un
lawful cohabitation with the same woman 
on different dates would constitute two 
or more different offenses. United States 
v. Groesbeck, 4 U. 487, 11 T, 642 (re 
hearing denied 11 P. 622 fnot officially 
reported]), followed in United StBtes 
v. Bromley, 4 U. 498, 11 T. 619.

4. Applicability and general construc
tion.

W hile the words "mnlo person" no 
longer appear in this section since the 
1935 amendment, the word " s e x "  does 
nppear, and it may not be amiss to note 
th at such words as “George," "M ary” 
and the like disclose the sex of the per
son without so stating. See United 
States v. Eklrcdgo. 5 U. 161, 170, 13 P. 
C73.

3. Elements o f offense.
Sexual intercourse is not necessary in

gredient of erime o f unlawful cohabita
tion. S tate  v. Springer, 40 U. 471, 121 
P. 976; United States v. Sm ith, 6 U. 
232, 14 P. 291, overruled on another point 
in United S tates v. Clark, 6 U. 120, 21 
P. 463. Cohabitation contemplated by 
this section does not include sexual inter
course; the word does not even include 
necessarily the occupying of the same 
bed; therefore it is unnecessary to a l
lege in indictment anything in regard 
to sexual intercourse, for sexual inter
course is not a necessary element in the 
erim e here defined. United States v. 
Cannon. 4 U. 122. 128. 7 P. 360, aff'd 116 
U. S. 65. 29 L. Ed. 661, 6  S. Ct. 278; 
United Stutes v. Musscr. 4 U. 163, 7 P. 
389.

“ Unlawful cohabitation” is proved by 
facts showing a course of conduct that 
to all outward appearances convinces one 
th at the parties are living together as 
husband and wife: neither sexual in ter
course nor qctual attempted m arriage 
are  elements required as proof of the 
offense, nor is the offense proved by 
incidents alone of improper relations. 
S ta te  v. Jessup, 98 U. 482, 100 P.2d 660.
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It is not the g ist o f the offense to 
“ostensibly" live with plural wives, Liv. 
ing with thorn secretly is ju st as  much 
ii violation of th is section. United 
S ta le s v. Pony, 5  U. 263. 14 P. 342.

When n polygam ist has a lawful wife 
living within the jurisdiction o f  the 
court, known and understood to be such, 
und he lives and cohabits with another 
womnn as his w ife, he is guilty of a  vio
lation of this section. The presumption 
that ho cohabits with the legal wife is a 
Icgul one. and is conclusive, if it  is a pre
sumption a t  all. In other words, i f  they 
both hear his numc ond are known as 
his wives, he is regarded as cohabiting 
with them as a m utter of law. United 
States v. Clark, 0 U. 120, 21 P. 4G3, 
overruling United States v. Sm ith, 6  U. 
232, 14 P. 291; United States v. Harris,
5 u. 430. 17 P. 7fi: United States v. 
Clark, S U. 226, 14 P. 288.

8. Liability under present section.
Prior to amendment of thin section in 

1935 it  was m anifest that only a male 
person could he indicted for unlawful 
cohabitation thereunder. And it was 
held th at an averm ent that defendant 
was a “ male person” was unnecessary, 
since th at would be supplied by presump
tion. United States v. Cannon, 4 U. 122, 
7 P. 300, a ff’d 116 U. S. 56, 29 L. Ed. 
501. 0 S . Ct. 278.

Hut under the broad term s o f the 
present section a woman who unlawfully 
cohabits with more than one man can 
be indicted, und furtherm ore the grade 
of the offense has been raised from a 
misdemeanor to a felony. In other 
words, the word “person” in the present 
section em braces a ll monkind, and man
kind is divided into two classes, one 
male and the other fem ale. United 
S tates v. Cannon, 4 U. 122, 125, 7  P. 
309. off’d 11C U. S . 65, 29 L. Ed. 661, 6
S. Ct. 278,

7. Indictm ent, information or complaint.
As this is purely a statutory crime, 

it is sufficient to describe the offense in 
the language of the statute. United 
S tates v. Cannon. 4 U. 122. 130, 7 P. 
369. off’il 110 U. S . 65. 29 L. Ed. 561.
6 S. Ct. 278. B ut definition of “cohabi
tation” is so general that to lim it the 
information to it, word for word, states 
no more thnn a class o f crim es. S tate  
v. Jessup, 96 U. 482. 100 P.2d 969.

An Indictment under this section need 
not add th e wordB “as wives” or "as 
husbands” a fter word "cohabit,” although 
section was only intended to apply to 
unlawful m arital cohabitation. United 
S tates v. Connon. 4 U. 122. 7 P. 369. 
nff'd 116 U. S. 65, 20 L. Ed. 661, 6 S. 
Ct. 278.

Inform ation charging defendant with 
unlawful cohabitation on a certnin day,

which failed to mum! the cohabitees o f 
the opposite sex, should have been 
quashed, and where the preliminary hear
ing was waived by defendant, the court 
should have directed the filing o f a  new 
information. State  v. Jessup, 98 U. 482, 
100 P.2d 069.

Under terms of form er section, prior 
to 1936 amendment, complaint did not 
have to allege thut accused was a male 
person. United S tates v. Eldredge, 6 U. 
IG1, 13 P. 673, following United S tates 
v. Cannon, 4 U. 122, 7 P. 369, appeal 
dismissed 116 U. S. 56, 20 L. Ed. 6G1, 
G S. Ct. 278.

8. Evidence.
9. — qusntum of proof.

Defendant may be convicted under 
this section upon his admissions made 
out of court, where deliberately and in
telligently made, and fully proved. Max- 
field v. W est, 0  U. 379, 24 P. 98.

Evidence th at defendant was found 
in his home with two women, both preg
nant. th a t one woman le ft immediutely 
and the other was defendant's w ife, but 
th at both were again present the next 
day when the aheriff returned to serve 
subpoenas upon the women, held insuffi
cient to warrant conviction of unlawful 
cohnhitation. S la te  v. Jessup, 98 U . 482, 
100 P.2d 9C9.

10. — presumptions.
Under this section a man is conclu

sively presumed to cuhabit with a legal 
wife living in the same town, from 
whom he has not been divorced, whom 
he recognizes as his wife, and to whose 
support he contributes. United States 
v. Snow, 4 U. 296, 0 P. <586.

11. Questions of law and fact.
W hether there has been cohabitation

within the meaning of this section is a 
question for the jury under all the facta 
nnd circum stances o f the particular ease, 
liut it  is not necessary thut the vurious 
women should “keep n room” for him. 
to constitute cohabitation. United 
States v. Snow. 4 U. 296, 9 P. 686.

12. Instructions.
(t is proper to instruct the ju ry  that 

the offense of cohabitation is complete 
under this section when a man. to all 
outward appearances, is living and as
sociating with two or more wives. It  
is not necessary that he should lroaril 
and lodge under the same roof or have 
sexual intercourse with them. United 
S tates v. Snow. 4 U. 260. 9 P. 601, dis
missed for want of jurisdiction 118 U. S. 
346. 30 L. Ed 207, 6 S. Ct. 1069.

I t  is hiehly proper to employ the word 
“unlawful” in describing the offense un
der this section. United States v. EU1- 
reilge, 6 U. 161, 170, 13 P. G73.



[977] Title 103— Penal Code 1 0 3 -5 1 -3

103-51-3. Adultery.
Whoever commits adultery shall be punished by imprisonment in 

the state prison not exceeding three years; and when the act is com
mitted between a married woman and a man who is unmarried, both 
parties to such act are guilty of adultery; and when such act is com
mitted between a married man and a woman who is unmarried, the 
man is guilty of adultery. (C. L. 17, § 8088.)
History.

This section is practically identical 
with 1 Comp. Laws 1888, Suction X X III , 
p. U S . § 3 ;  R. S. 1898, §4210 ; Comp, 
law s 1907. §4210.

('rosa-rcferences.
Adultery as ground for divorce, see

10-3-1.
I. Validity of territorial act.

Territorial legislature held to have had 
right to  enact so much of law of 1892 as 
made adultery crim inal offense, notwith
standing Edmunds-Tucker Law, pre
viously enacted l>y Congress, provided 
for punishment of adultery as offense 
against lows o f United States. State 
v. Norman, 10 U. 457, 52 P. 98G (Zane, 
C, J .. dissenting), disapproved in People 
nf Puerto Rico v. Shell Co. (P .R .) Ltd., 
■US F.2d 577.

t. Nature of offense.
Adultery is not a continuous offense, 

nit each act constitutes a separate o f
fense. S tate v, Thompson, 31 U. 228, 
<7 P. 709.

1. Included offensea.
Crime of adultery is not necessarily 

included in crime o f rape and does not 
in s t itu te  u lesser degree o f th at offense 
under 105-32-5 and 105-34-0. S ta te  v. 
Anderton, GO U. 53, 252 P. 280.

I. Essential of offenne.
The essentials o f th is offense arc 

itated in statute. S tate  v. Sheffield, 45 
U. 420, 438, 140 P. 300. This case was 
followed in S la te  v. Kim ball, 45 U . 443, 
140 P. 313.

Emission is not essential to constitute 
this* crime. See State  v. W arner, 79 U. 
sno. 500, 291 P. 307. rev’d on another 
point 79 U. 510, 13 P.2d 317.

i. Corpus delicti.
The corpus delicti must bo proved by 

more than suspicion and conjecture. 
Stutc v. Sheffield, 45 U. 420, 440, 140 
P. 300.

In prosecution for adultery, corpus 
lelieti was sufficiently shown by proof 
:hat prosecutrix, an unmarried woman, 
;uve birth to child, and defendant's ad
mission that he had sexual intercourse 
with her. S tate  v. Greene, 38 U. 389, 116 
[\ 181.

6. Persons liable.
The crim e o f adultery docs not nec

essarily involve the crim inal concurrence 
o f two persons, and may be committed 
notwithstanding failure of the female 
to  consent o r  her legal incapacity to do 
so. S tate v. Wade. GO U. 267. 241 P. 838.

An unmarried fem ale under the age 
o f 18 is legally incapable of the crim i
nal intent necessary to the crime of 
adultery, in view of 103-61-19. State 
v. Wade, GO U . 207, 241 P. 838.

7. Venue.
If  information docs not designate the 

place except as “within the county,” 
sta le can prove it a t  any tim e within 
period named and a t  any place within 
the county, and judgment o f  acquittal or 
conviction will bar any other prosecution 
of defendant for any sim ilar ac t alleged 
to have been committed w ithin the same 
period and within same jurisdiction. It 
is otherwise if  adulterous ac t is alleged 
to have been committed a t  a  particularly 
described place. S ta te  v. Sheffield, 45 
U. 42G, 438, 146 P. 300.

8. Indictment, information or complaint.
That defendant, a  married man, within

venue and jurisdiction carnally  knew 
.............  a woman, not h is wife, suffi
ciently states essentials o f offense. 
S tate  v. Sheffield, 46 U. 42G, 438, 140 
P. 306.

In prosecution fo r  adultery, informa
tion which charged th at defendant, a 
married man, on February 13, and on 
divers other days, and thence continu
ally between February 13 and April 1, 
committed adultcvy with unmarried 
woman, held sufficient. S ta te  v. Thomp
son, 31 U. 228, 87 P . 709.

In prosecution fo r  adultery, informa
tion which charged that offense was com
mitted on certain day and thence contin
ually between certain days, charged but 
one offense as against contention that 
information was objectionable for du
plicity. S tu le  v. Thompson, 31 U. 22H, 
87 P. 709.

In prosecution of married woman for 
ndultery, information which charged de
fendant with having feloniously per
mitted certain  named man to have car
nal knowledge of her body, held not 
insufficient on ground th a t defendant 
was not charged with having done any
thing, but only with perm itting some
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thing to he done by another. S ta te  v. 
Moore, 30 U. 621, 106 P. 293, Ann. Cas. 
1912 A 284.

9. —  dale o f offense.
It ie immaterial when eriminal act 

was committed, so long aB it is alleged 
and proved to have been committed prior 
to filing of information and within 
period of limitation. S ta te  v. Sheffield, 
46 U. 42(1. 438, 146 P. 306.

10. Issues, proof and variance.
In prosecution for adultery, whether 

prosecutrix was first defiled by defend* 
an t or some other person was not 
germ ane to anv issue in case, and was 
therefore wholly im m aterial and should 
hnve been excluded as prejudicial to 
defendant. S tate  v. Hansen, 40 U. 418, 
122 P. 376.

In prosecution for adultery, where in
form ation charged offense was committed 
on February 13, s ta te  could introduce 
proof o f  adulterous act committed on 
February 1. S la te  v. Thompson, 31 U. 
228, 87 P. 709.

11. Evidence.
12. — competency, admissibility and

relevancy.
Circumstantial evidence under proper 

limitations and restrictions is, o f course, 
silmissible. S tate  v. Sheffield, 46 U . 426, 
440, 146 P. 306. Conviction for adultery 
could be had though no witness testi
fied to seeing act complained of, and de
fendant muuu no admission or confes
sion where crime was established by 
circumstances from which jury could in
fer defendant’s guilt. S ta te  v. Odekirk, 
56 U. 272, 190 P. 777.

In prosecution for adultery, certified 
copy of m arriage record is admissible 
in evidence without first identifying par
ties named therein, but, if  no further 
proof of their identity is produced, mar
riage of unidentified parties is not legally 
proved or established. S tate  v. Springer, 
10 U. 471, 121 P. 976.

In prosecution for adultery, affidavit 
purporting to have been made and 
ligned by prosecutrix, and statin g  that 
ihe was mother of in fant son, thnt de
fendant was its father, th a t she was 
unmarried, and had had sexual inter
course with defendant at divers times, 
which wus handed to und read by de
fendant who replied th at he had sexual 
ntcrcourse with prosecutrix, but did not 
lelievc he was father o f her child, held 
ldmissible in evidence to show admis- 
lions made by defendant with respect to 
ilotemcnts contained in w riting. S tate  
/. Greene. 38 U. 389. 115 P. 181. (M c
Carty, J , ,  dissenting.)

In prosecution for adultery, court 
properly admitted into evidence deed

signed and acknowledged by defendant 
und woman as husband and wife to show 
th at woman was defendant's wife. S tate  
v. Greene, 33 U. 497, 94 P. 987.

In prosecution for adultery, where m ar
riage was sought to be established by 
murrisge certificate, or certified copy of 
record, evidence thnt real name of par
ties differed from  names stated in mur- 
riage certificate was admissible. S ta le  
v. Thompson, 31 U. 228. 87 P . 709.

In prosecution for adultery with un
married womun, testimony of physician 
who had examined prosecutrix th at she 
was eight months in pregnancy, and 
that in nis opinion conception took place 
the previous February, was competent 
and properly received ns corroborative 
of testimony o f prosecutrix that crime 
had heen committed on or about time 
relied on fo r  conviction, though it did 
not fix defendant as participant therein. 
State v. Thompson, 31 U. 228, 87 P. 
700.

In prosecution for adultery, instruc
tion that jury could consider fact of 
pregnancy as tending to connect defend
ant with crim e, held erroneous. State 
v. Thompson, 31 U. 228, 87 P. 709.

13. — proof of marriage.
In prosecution for adultery, while 

stricter proof o f inarriuge is required in 
criminal than in civil cases, evidence 
given by accomplice of defendant bb to 
place and date of m arriage, of living 
with her husband, as to  his absence and 
return, and ns to living with him ugain, 
held sufficient to show thnt accomplice 
wsb married woman a t time o f her 
ndulterous acln with defendunt. S tate  
v. Stew art, 67 U. 224. 193 P. 866.

In prosecution for adultery, m arriage 
may be proved by admissions of uccuscd. 
S tate v. Greene, 38 U. 389. 116 P. 181; 
S tate v. Moore. 36 U. 621. 106 P. 293, 
Ann. Cas. 1912 A 284. These cases 
are followed in S ta te  v. Moore. 41 U. 
247, 126 P. 322. Ann. Cns. 1915 C 976, 
and in Stnte v. Park, 44 U. 300, 3G6, 
140 P. 768.

In prosecution for ndultcry. where 
m arriage was sought to lie established 
by m arriage certificate, or certified copy 
of record, there should lie something 
more than mere production of certificate, 
or copy thereof; there should ulso lie 
some evidence showing identity o f par
ties. S late v. Thompson, 31 U. 228, 87 
P. 709.

In prosecution for adultery, murriuge 
could he proven not only by murriuge 
certificate, or certified copy of record, 
but also by person who performed cere
mony, hy person who witnessed cere
mony, by cohabitation and other circum
stances, and by admissions. S ta te  v. 
Thompson, 31 U. 228, 87 P. 709.
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SlaU-ment o f married woman, charged 
with adultery, made to Bhoriff in whose 
custody she was, in which she stated 
her name, age, and that she was mar
ried, was not in nature of confession 
and was admissible in evidence. S tate 
v. Moore, 36 U. 521, 106 P. 293, Ann. 
Ciis , 1012 A 284.

11. — accomplices and accessories.
In prosecution for adultery, it is es

sential to conviction that there be evi
dence corroborative of testimony o f ac
complice which in itse lf and without aid 
of testimony of accomplice tends to con
nect defendant with commission o f of
fense; and corroboration is not sufficient 
if it merely shows commission of offense, 
or circum stances thereof. S tate  v. 
Thompson. 31 U. 228, 87 P. 709; State 
v. Kimball, 46 U. 44.7, 146 P. 717.

In prosecution for adultery, wherein 
testimony of accomplice o f defendant a t
tempted to connect defendant with crime 
of adultery, held there was sufficient 
corroborative evidence which in and of 
itself, independent of th at of accom
plice. lended directly to connect nccused 
with commission of offense. S ta te  v. 
Stew art, 67 U. 224. 197 P. 866.

In prosecution for adultery, confession 
by defendant of ac t which related to an 
entirely aeparntc and distinct transac
tion from which he was tried, did not 
corroborate testimony of prosecutrix. 
S la te v. Hansen. 40 U. 418, 122 P. 776.

Conviction o f adultery on uncorrobo
rated testimony o f 14-yenr-old prosecu
trix warranted, since she could not 
legally be accomplice within 105-72-16, 
in view of 107-51-19. S tate  v. Wude, 
06 V . 267, 211 P. 878.

1.1. — presumptions and burden of

In prosecution for adultery, it  will 
be presumed th at 14-year-old prosecu
trix wus unmarried, in absence of evi
dence to contrary. S tate  v. Wade, 66 
U. 267, 241 P. 838.

16. — weight and sufficiency.
This erime is sufficiently established by 

proof of circum stances from which jury

103-51-1. Incest.

may reasonably infer guilt o f the de
fendant. S tate  v. Lewellyn, 71 U. 331, 
266 P. 261.

In prosecution for adultery, proof that 
defendant was married man, and that 
he •was married to woman other than

Croseeutrix, and further proof th at he 
ad sexual intercourse with la tter, held 

sufficient to show him guilty o f adultery, 
whether prosecutrix was married or un
married woman. S tate  v. Greene, 38 U. 
380, 115 P . 181.

On prosecution for adultery, evidence 
of subsequent acts o f association, not 
amounting to crim e, is admissible as 
tending to show probability of guilt ol 
offense charged. State  v. Snowden, 23 
U. 318, 65 P. 479.

Evidence held sufficient to  sustain 
conviction for adultery, though testi
mony of prosecutrix, when considered in 
all its phases, including manner in 
which it was elicited by d istrict a ttor
ney, was inherently weak. State v. 
Hansen, 49 U. 418, 122 P. 375.

Evidence held sufficient to sustain con
viction for adultery. S tate  v. Odekirk, 
56 U. 272, 190 P. 777.

A judgment of conviction upon in
sufficient testimony will be reversed. 
S tate  v. Kimball, 45 U. 443, 146 P. 313.

17. liaising and waiving objections.
Where defense to charge of rape 

amounted to admission o f adultery, oc- 
fendunt convicted o f la tter  cannot object 
to information as duplicitous where he 
interposed no special demurrer thereto 
and wnived preliminary examination as 
to adultery by failure to  move to quash 
duplicitous information charging hoth 
rape and adultery. S ta te  v. Anderton, 
69 U. 53, 252 P. 260.

A. L. R. noteB.
Conspiracy to commit adultery oi 

other offense which can only be com
mitted by the concerted action of the 
parties to it , 104 A. L. R . 1430; isolated 
acts of sexual intercourse as constitut
ing crim inal offense of adultery or 
fornication or illicit cohabitation. 74 A. 
I -  R. 1361.

If any person related to unother person within and not including the 
fourth degree of consanguinity, computed according to the rules of the 
civil law, shall marry or cohabit with, or have sexual intercourse with, 
such other so related person, knowing her or him to be within said 
degree of relationship, the person so offending is guilty of incest, and 
shatl be punished by imprisonment in the state prison not less than 
three years nor more than fifteen years. (C. L. 17, § 8089.)
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History.
This section is practically identical 

with R. S. 1898, 1 4211; Comp. Lows 
1907, §4211.

1. (ienera) construction o f section.
The words “ within and not including 

the fourth degree o f consanguinity," 
etc., us used in this section, are descrip* 
live of class o f  persons who are  pro* 
hibited from m arrying, cohabiting, or 
having sexual intercourse with each 
other, nnd are intended to group to
gether all o f different degrees of rela
tionship to which statute applies, and 
thereby to avoid necessity o f specifically 
enumerating them. State  v. Jan ies, 22
1. \ 162, 89 P . 400.

2. Elements of offense.
To constitute this crim e, there must 

be nn actual contact o f the sexual organs 
nnd n penetration into fem ale's body, but 
not to any particular depth, nor is it 
essential to show an emission. S tate  v. 
W arner, 79 U. 500, 291 1\ 207. rov'd on 
another point 79 U. 610, 12 P.2d 217.

103-51-5. Fornication.
If nn unmarried man or woman 

shall be punished by imprisonment 
months, or by a fine not exceeding
History.

This section is identical with R. S. 
1898. § 4212; Comp. La w s  1907, §4212, 
nnd it is substantially identical with 1 
Conin. La w s  1888. Section X X III , p. 116, 
widen wus th e Edmunds-Tucker Law.

1. Validity o f territorial law.
So much of territorial law of 1892 

os made fornication crim inal offense held 
valid, notwithstanding Edmunds-Tucker 
Law, previously enacted by Congress, 
also mude it punishuble us crim e. S tate  
v. Pierpont. 16 U. 476, 62 P. 992 (Zune,
C. J . ,  dissenting, per notation under 
svllubus in official report), upplying Ses
sion Laws 1806, Ch. 7, § 5.

2. Definition.
f a c t  thnt territorial law of 1892 failed 

to specifically define "fornication .” held 
not to  avail defendant, prosecuted for 
such offense under such law. since mean
ing o f term  was well understood and

A father having intercourse with his 
daughter may lie convicted o f inceBt, 
though the daughter did not consent, 
und the intercourse was hud by force. 
S la te  v. Winslow, 20 U. 402, 86 P. 422, 
8  Ann. Cns. 908.

3. Accomplices and accessories.
A prosecutrix 12 years old is not an 

accomplice in a prosecution of her 
futhcr under this section, and, therefore, 
need not be corroborated under 106- 
22-18 before conviction can be had on 
her testimony. S ta te  v. W arner, 79 U. 
600, 291 P. 207, rev’d on unothcr point 
in 79 U. 510, 12 P.2d 217.

1. Indictment, information and com-

Allegation in information thut de
fendant hud sexual intercourse with his 
niece, knowing her to he of such rela
tionship. held sufficient. S ta te  v. Jam es, 
22 U. 152, 89 P. 460.

commits fornication, each of them 
in the countv ja il not exceeding six 
$100. (C. L. 17, §8090.)
settled in legal parlance. Stntc v. Pier
pont, 16 U. 476, 52 P. 992.

3. Information.
In such cases ns these it seems that 

the information may be amended. State 
v. Chipninn, 40 U. 649, 660, 122 P. 89. 

I. Evidence.
The general rules apply in prosecutions 

for this offense. Sufficient evidence must 
be produced to identify woman with 
whom offense was alleged to have been 
committed. State  v. Chipman, 40 II. 
549, 122 P. 89.

5. Instructions.
Instructions are set out in S ta te  v. 

Chipman, 40 U. 549, 123 P. 89.

A. I,. It. notes.
Isolated acts o f sexual intercourse us 

constituting criniinul offense of adultery 
or fornication or illicit cohabitation, 74 
A. I„ It. 1261.

103-51-6. Indictment and Information—Joining Counts.
Counts for any or all offenses named in sections 103-51-1 and 103- 

51-2 may be joined in the same information or indictment.
(C. L. 17, §8091.)

Cross-references.
Joinder o f sexual crim es, 105-21-21.
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103-51-7. Id.
Counts for any or all offenses named in sections 103-51-3 anti 103- 

51-5 may be joined in the same information or indictment.
(C. L. 17. § 8092.)

Cross-reference*.
Joinder o f scxuul offenses, 105—21—III.

103-51-8. Pandering.
Any person who procures u female inmate for a house of prostitution: 

or induces, persuades, encourages, inveigles or entices a female person 
to become a prostitute: or who by promises, threats, violence, or by nny 
device or scheme, enuses, induces, persuades, encourages, takes, places, 
harbors, inveigles or entices a female person to become an inmate of 
a house of prostitution or assignation place, or any place where prosti
tution is practiced, encouraged or allowed: and any person who by 
promises, threats or violence, or by any device or scheme, causes, in
duces, persuades, encourages, inveigles or entices an inmate of a house 
of prostitution or place of assignation to remain therein as such in
mate; nnd any person who by promises, threats, violence, or by any 
device or scheme, or by fraud or artifice, or by duress of person or 
goods, or by abuse of any position of confidence or authority, or hav
ing legal charge, takes, places, harbors, inveigles, entices, persuades, 
encourages or procures any female person to enter nny place within 
this state in which prostitution is practiced, encouraged or allowed, 
for the purpose of prostitution, or, not being her husband, for the 
purpose of sexual intercourse, or to inveigle, entice, persuade, en
courage or procure any female person to come into this state or to leave 
this state for the purpose of prostitution, or, not being her husband, for 
Ihe purpose of sexual intercourse: and nny person who takes or de
tains a female with the intent to compel her by force, threats, menace 
or duress to marry him or to marry any other person or to be defiled, or 
upon the pretense of marriage takes or detains a female person for the 
purpose of sexual intercourse, or receives or gives, or agrees to receive 
or give, any money or thing of value for procuring or attempting to 
procure any female person to become a prostitute or to come into this 
stale or leave this state for the purpose of prostitution, or, not being 
her husband, for the purpose of sexual intercourse;— is guilty of 
pandering, and shall be punished by imprisonment in the state prison 
for a term of not more than twenty years. (C. L. 17, §8095.)

History.
This section wns Session I jiw s  11)11, 

"h . 108,

rross-rcfcrences.
Corroboration accessory, 106-112-14; 

when husband and w ife competent wit
nesses against each other, 105-45-4.

I. Validity.
This section and 103-51-10 arc cog

nate and related to ench other ond are 
properly included in one net and under 
one title, as against contention that in

clusion under one title conflicted with 
Const. A rt. V I, 8 211. which provides that 
no hill shall he passed containing more 
than one subject, which shall be clearly 
expressed in its title. S tate  v. McCor- 
nish, 69 U. 68, 201 P. 637.

2. Words and phrase* defined.
Under th is section, the ‘‘promises" 

must have been made with th e purpose 
o l causing or inducing the inmate to 
remnin, and must have actually tended 
to cause such result, and the inmate must 
have been induced thereby to remain in
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the house. Suite v, Topham, 41 U. 110,
59, 12't P. 888, applying Session laiwa 
1911, Ch. 108.

1. Inform ation.
Prior to  1988 amendments to Code of 

Criminul Procedure, it  was held th at 
an information for pandering was not 
sufficient which m erely charged the of
fense in the language of the statute ; the 
sets constituting the offense, and the 
particular circum stances o f  the offense, 
when they are necessary to constitute 
a complete offense, must be stated in 
information. Stnte v. Topham, 41 U.
:i9, 128 P . 888.

103-51-9. Id. As to Wives.
Any person who by force, fraud, intimidation or threats places 

or leaves, or procures any other person or persons to place or leave, 
his wife in a house of prostitution or to lead n life of prostitution is 
guilty of a felony, and shall be punished by imprisonment in the state 
prison for not more than ten years. (C. L. 17, § 8096.)

103-51-10. Id. Profiting by Earnings of Fallen Women.
Any person who knowingly accepts, receives, levies or appropriates 

any money or other valuable thing, without consideration, from the 
proceeds of the earnings of any woman engaged in prostitution, is 
guilty of a felony, and shall be punished by imprisonment in the stnte 
prison for a period of not less than two nor more than twenty years. 
Any such acceptance, receipt, levy or appropriation of such money or 
valuable thing shall, upon any proceeding or trinl for violation of this 
section, be presumptive evidence of lack of consideration; any person 
who procures a female person for the purpose of prostitution for a 
male person by either personal solicitation, messenger, telephone call, 
or other means, or who sends or directs any female person to the sleep
ing apartment or lodging room of any male person, or to any other 
place for the purpose of prostitution, whether for hire or for a com
mission of the proceeds of the prostitution, or for any other considera
tion of value, from either the man for whom such femule was procured, 
sent or directed, or from the female so procured, sent or directed, 
whether collected at the time or not; every messenger, every hotel or 
rooming-house proprietor, clerk or other employee of such place, and 
every chauffeur or hack driver, or any other person, who by any means 
sends, directs, takes or conveys any female person to any room or other 
place for the purpose of prostitution with or for another male person; 
and any person who keeps a list of female persons to call or to be 
called for the purpose of prostitution, is guilty of a felony, and on 
conviction thereof shall be punished by imprisonment in the state 
prison for not less than two nor more than ten years. Any cafe, restau
rant or coffee house proprietor, manager or waiter, or other employee 
having full or temporary charge of such place, and any proprietor or 
manager, or other person having charge of any road house or as
signation house, or any other person who knowingly permits prostitutes 
to solicit patronage for prostitution in his place of business, or any

4. Knlrnpmcnt.
In prosecution for punderinR, wherein 

il appeared that eity detective delibcr- 
nlely planned and induced commiasion of 
offense which otherwise would not have 
been committed by anyone, held con
viction would be reversed. S ta le  v. Me- 
Cornish, 69 U. 68, 201 P. 087.

A. L. R. notes.
Constitutionality anil construction of 

pandering acta, 74 A. L. It. 811.
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place over which such person has control, or nids or abets such prosti
tutes in so soliciting or securing patronage for prostitution in any place 
or in any manner whatsoever; and every hotel, rooming-house, lodging- 
house or boarding-house keeper, proprietor or manager, or other person 
having charge of such place, or any other person who knowingly rents 
any of the rooms of such a place, or any other room or rooms of any 
place for the purpose of prostitution, or knowingly permits any of such 
rooms or any other room or rooms over which he has control to be used 
for the purpose of prostitution, is guilty of a felony, and shall be pun
ished by imprisonment for a period of not less than one nor more than 
five years. In the case of the procuring of a female for the purpose of 
prostitution, such female being under the age of twenty-one years at 
the time of procurement, and such female being procured, sent or 
directed by any of the persons or by any of the methods in this section 
described, or by any other person or method for the purpose of prosti
tution, and whether or not such female is of chaste character at the 
time of such procurement, or whether or not the procurer is the law
ful husband of such female, such person shall be punished by imprison
ment in the state prison for a period of not less than five nor more than 
twenty years. (C. L. 17, §8097.)
1. Validity.

This section anil 103-51-8 arc con
nate and related to each other and uro 
properly included in one act and under 
one title, as against contention that in
clusion under one title conflicted with 
Const. Art. V I, § 23, which provides that 
no hill shall he passed containing more 
thun one subject, which shall he clearly 
expressed in its title. S tate  v. McCor- 
nish, 59 U. 58, 201 P. 637.

2. Grade of offense and punishment.
It will he observed th a t the various

aets are declared to ho felonies by the 
provisions of this section, and thut dif
ferent penalties arc provided fo r  a vio
lation of the various provisions thereof. 
S la te v. Lund. 75 U. 569. 5(54, 28(5 P. 9(50.

3. Information.
The information must, o f course, com

ply with the requirements o f the Code 
of Criminal Procedure. I t  must not

charge more than one offense in viola
tion o f 105-21-31, and must otherwise 
comply with thut Code. Stutc v. 
Zahnropoulos, 60 U. 244. 208 P. 493, ap
plying this section, and setting out im 
proved form of information.

Prior to onuctment of Laws 1936, Ch. 
IIH, it  wns held th at an information 
under this section which fails to allege 
thut the money was accepted and re
ceived "without consideration," hb pro
vided for therein, is fatally  defective; 
nor do words “unlawfully” and "fe loni
ously" supply the omission. Proper 
pleading in a crim inal action requires 
that the primary facts constituting the 
crime he alleged. State  v. Lund. 76 U. 
569. 286 P. 960. followed in State  v. 
Jurctish , 75 (!. 565. 286 P. 962.

A. L. It. notes.
Constitutionality and ronslrucUoii of 

pandering acts, 74 A. L. R. 311.

103-51-11. Id. Detaining Female in House of Prostitution for Debt.
Any person who attempts to detain any female person in a disorderly 

house or house of prostitution because of any debt or debts she has 
contracted, or is said to have contracted, while living in such house, 
is guilty of a felony, and shall be punished by imprisonment in the state 
prison for not more than ten years. (C. L. 17, §8098.)

103-51-12. Id. Transporting Females for Prostitution— Venue.
Any person tvho knowingly transports or causes to be transported, 

or aids or assists in obtaining transportation for, by any means of con
veyance into, through or across this state, any female person for the
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purpose of prostitution, or with intent and purpose to induce, entice 
or compel such female person to become a prostitute, is guilty of a 
felony, and shall be imprisoned in the state prison for not more than 
ten years. Any person who commits the crime in this section mentioned 
may be prosecuted, indicted, tried and convicted in any county in or 
through which he shall so transport or attempt to transport any fe
male person as aforesaid. (C. L. 17, § 80D9.)

103-51-13. Id. Acts Committed Without State.
It shall not be a defense to a prosecution for any of the acts prohibited 

in sections 103-51-8 to 103-51-12 inclusive that any parts of such act 
or acts shall have been committed outside this stale, and the offense 
shall in such case be deemed and alleged to have been committed, and 
the offender may be tried and punished, in any county in which the 
prostitution was intended to be practiced or in which the offense was 
consummated, or any overt act in furtherance of the offense shall have 
been committed. (C. L. 17, §8100.)

103-51-14. Id. Female, a Competent Witness.
Any such female person referred to in sections 10o-.r»l-8 to 103-51-12 

inclusive shall be a competent witness in any prosecution under any of 
said sections to testify for or against the accused as to any transaction 
or as to any conversation with the accused or by him with another per
son or persons in her presence, notwithstanding her having married 
the accused before or after the violation of any of the provisions of 
said section, whether culled as n witness during the existence of the 
marriage or after its dissolution. (C. L. 17, §8101.)

103-51-15. Rape Defined.
Rape is an act of sexual intercourse accomplished with a female, not 

the wife of the perpetrator, under any of the following circumstances:
(1 ) When the female is under the age of thirteen years.
(2 ) Where she is incapable, through lunacy or any other unsound

ness of mind, whether temporary or permanent, of giving legal consent.
(3 ) Where she resists, but her resistance is overcome by force or 

violence.
(4 ) Where she is prevented from resisting by threats of immediate 

and great bodily harm, accompanied by apparent power of execution, 
or by any intoxicating, narcotic or anaesthetic substance administered 
by or with the privity of the accused.

(5 ) When she is a t the time unconscious of the nature of the act, 
and this is known to the accused.

(6 ) Where she submits under the belief that the person committing
the act is her husband, and this belief is induced by any artifice, pre
tense or concealment practiced by the accused with intent to induce 
such belief. (C. L. 17, § 8105.)
History. 5 4499, p. 589; R. S. 1898, § 4217; Comp.

This section is practically idcnticnl Ia w s  1907, §4217, 
with Comp. Laws 187(3, p. 606, 8 19G4,
:x ccp t th at the age of consent has been Comparable provisions.
raised from 10 to 13 years. I t  is iden- O il. IVnul Code. §251 , ldnho Code,
tical with 2 Comp. Law s 1888, T itle  IX , § 17-1501, Mont. Rev. Codes, § 11000
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(substantially identical, except os to 
reading in part: “ 1. Where tne femule 
is under the age o f eighteen years”; 
Montana provision uses word “when” 
in lieu of “where” in subd. 1, and reud- 
injr also: * * under the age of
eighteen years” ).

Cross-references.
Assnult with intent to commit, I0:t— 

7-7 ; administering narcotics, etc., with 
intent to commit felony, 103-7-1U.

1. Elem ents of offense.
2. — force, threats, violence, etc. 

(lencrul rule, for purposes of crime
nf rape, requires not only th at there 
should have been force, violence, or 
fraud, but also that utmost reluctance 
und resistance on purt o f woman should 
nppeur. S ta te  v. McCune, 1(3 U. 170, 
61 I’ . 818.

Force or violence, or threats of im
mediate und great bodily harm, accom
panied by apparent power o f execution, 
are essential elements o f crime of rape. 
S tale v. McCune, 1G U. 170, 61 P. 818. 
Essence of offense is not fact of inter
course, but injury and outruge to 
feelings of womnn by means of carnal 
knowledge effectuated by force. S tate v. 
McCune, ltt U. 170. 51 P. 818.

Rape is not committed on person of 
womun over age of 13 years, when no 
cireumslunres of force or violence ac
company carnal knowledge. S tate  v. 
McCune, Hi U. 170, 51 I*. 818.

Threats are sufficient, for purposes of 
crime of rape, i f  they are such as to 
create real upprehension of dangerous 
consequences, or of great and immediate 
bodily harm, accompanied by apparent 
power of execution, ur are such as in 
any manner to overpower mind of 
woman so th at she dare not resist. 
S la te v. McCune, 16 U. 170. 51 P. 818, 

It  is not necessary thnt sta te  show 
that fem ale resisted to her uttermost 
cupacity to prevent penetration in order 
to show that there was no consent and 
net was forcibly done. S tate  v. Roberts, 
!>1 U. 117, 63 P.2d 684.

Hut if, from  all of circumstances, it 
should appear that, although when pros
ecutrix was first laid hold of by force 
and violence it was against her will, she

some degree, she voluntarily consented 
to whut was then done to her, defend
ant should not lie convicted of rape, a l
though he could be convicted of assault. 
S ta le  v. McCune, 1C U. 170, 61 P. 818.

3. —  emlssio seminis.
Emission is not essential to consti

tute this crim e. See State  v. Warner. 
70 U. 600. 201 P. 307, rov’d on another 
point 7U u . 510, 13 P.2d 317.

4. Included offenses.
Assault alwsyB precedes completed 

offense of rape. S ta te  v. Blythe, 20 U. 
378, 58 P. 1108.

Where defendant, charged with rope 
of six-year-old girl, was convicted of 
assault with intent to commit rape, held 
th at, even though from evidence it 
might appear th at rape was actually 
completed, jury had power to convict 
defendant of lesser offense, however il
logical conviction of such offense might 
seem, and th at ju ry 's  finding th at de
fendant was guilty o f leaser offense could 
not be regarded as injurious, but only 
as advantageous, to  defendant. S late  
v. Blythe, 20 U. 378, 58 P. 1108.

On prosecution fo r  rape of six-year-old 
girl, held that, under evidence, trial 
court did not err in charging Jury that 
defendant might be convicted of assault 
with intent to  com mit rape. S ta te  v. 
Blythe, 20 U. 378, 68 P. 1108.

Crime o f adultery is not necessarily 
included in crime of rape and does not 
eonslitute a lesser degree o f that offense 
under 105-32-5 and 105-34-6. S la te  v. 
Andcrton, 69 U. 53, 252 P. 280.

5. Assault with intent to  commit rape.
As a g irl under the age of 13 is, by

subdivision (1) incompetent to consent 
to the act o f intercourse, it  follows that 
she cannot consent to an assault with 
intent to commit intercourse with her. 
I f  she cannot consent to the completed 
act, she may not consent to any essen
tial criminal port o f it. The crim e of 
nssnult with intent to rape is accom
plished by one who lays hands on such 
a girl with the in tent and for the pur
pose, then and there, to accomplish an 
act o f sexual intercourse with her, even 
though he docs not use force or vio
lence. and the g irl offers no resistance 
or even consents to  all he does. State 
v. Smith, 00 U. 482, 493, 62 P.2d 1110.

6. Female under age of consent.
A fem ale under 13 years of age is 

incapable of consenting to this crime. 
S tate  v. W arner, 79 U. 600. 291 P. 307, 
rov'd on another point 79 U. 610, 13 
P.2d 317.

7. Accomplices and accessories.
One who merely aids and abets an

other in the commission of rape may be 
guilty thereof though he does not have 
intercourse with prosecutrix. S tate  v. 
Brinkman, 68 U. 667, 251 P. 364.

Under form er 105-21-24  (now see 106- 
21-40) every accessory Is a  principal, 
and in information charging rape, ac
cessory may be charged as having him
self committed the acts o f violence and 
carnal knowledge, though evidence may 
show merely th a t he knowingly, will
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fully, a ml unlawfully aided or abetted 
another in committing the acta constitut
ing the offense. S tate  v. Steele, (17 U. 
1, 246 P. 3:12; S ta le  v. Davis, 67 U. 7, 
245 P . 334.

A fem ale 13 years old is not an ac
complice, because she is in law incapable 
of yielding consent. S tate  v. Warner, 
79 U. 601), 291 P. 307, rov'd on another 
point 79 U. 510, 13 P.2d 317.

8. Preliminary examination.
In prosecution for rape of female un

der 18 yours o f age, where defendant 
was given preliminary examination on 
compluint charging rape had been com
mitted on April 1, and information 
charged rape on that date, but proof 
showed th at female was then over 18 
ycura of age, und sta te  promptly in
troduced evidence of prior acts of in ter
course before fem ale become 18, it  was 
held that conviction could not be upheld, 
since defendant was not given benefit 
of prvliminory examination for ofTcnsc 
for which he was convicted. S ta te  v. 
Iloben, 36 U. 1811, 102 P. 1000.

9. Indictment or information.
Since rape can he committed only by 

m ale person, information, charging rape, 
need not specify defendant’s sex. S tate  
v. Williamson, 22 U. 248, 62 P. 1022, 
83 Ain. S t. Rep. 780. (Baskin, J . ,  dis
senting.)

Information, charging rape, need not 
s ta te  that ravished female waB not de
fendant’s wife. StAto v. Williamson, 22
U. 248, 62 P. 1022. 83 Am. S t. Rep. 780, 
(Baskin, J . .  dissenting.)

Any allegation of force in information 
for assuult upon girl under the age of 
13 as provided for in subdivision (1) 
would lie mere surplusage. S ta te  v. 
Smith, HO II. 482. 494, 406. 62 P.2d 1110.

As against motion in arrest o f judg
ment, made by defendant who hud lieen 
convicted of rope, held that information 
sufficiently charged resistance on pnrt 
o f prosecutrix and defendant's overcom
ing of such resistance by force or vio
lence. S tate  v, Dclveechio, 26 U. 18, 
69 P. 68.

Information, purporting to charge de
fendant ns accessory in rape of 14-year- 
old girl, which alleged that defendant 
took principal and prosecutrix in his 
cur and lot them out on road, w aiting in 
c a r  some distance away until p.’incinal 
railed a fter  com mitting crime, but which 
did not allege knowledge or intent on 
purt o f defendant to aid principal in 
com mitting crime of rape on prose
cutrix. insufficient. S la te  v. S teele, 67
V .  1. 246 P. 332; S ta te  v. Davis. 67 U. 
7. 246 P. 334.

In prosecution fo r  rape, time is not 
m aterial ingredient o f such offense, and

it is not essential th at it  bu precisely 
stated in information, and evidence of 
commission o f offense, alleged on date 
other than end prior to thut alleged, is 
competent and admissible. Suite v. 
Iloben, 36 U. 180, 102 P . 1000.

10. Issues, proof and variance.
In prosecution fo r  rape o f female un

der 18 years o f age, where defendant 
wus given preliminary examination on 
complaint charging rape had been com
m itted on April 1, und information 
charged rape on thut dutc, but proof 
showed th at fcmule wus then over 18 
years of age, und state introduced evi
dence of prior ucts o f intercourse be
fore fem ale becume 18, it  was held con
viction could not be upheld, on evidence 
showing rupe had been committed after 
she rcuchci! age o f 18, since state hud 
elected to try  defendant for offense com
mitted on April 1. S tate  v. liohen, 30 U. 
186. 102 P. 1000.

Where crime of rupe is perpetrated 
on fem ale under ngc of consent, assault 
is committed by perpetrator willfully or 
feloniously laying his hands on her per
son with design to carnally know ner, 
and, in such case, whether or not fem ale 
consents, is im material. S ta te  v. Blythe, 
20 U. 378, 68 P. 1108,

11. Defenses.
O f course insanity is a defense to 

statutory rape if  properly proven. See 
S ta te  v. Dudley, 65 U. 109. 234 P. 940. 
and 103-1-20, and 10̂ 1—1—40. The above 
case sets out some approved instruc-

In prosecution under subdivision (1 ), 
previous illicit intercourse constitutes no 
defense and furnishes no ground for 
justification or excuse. The law con
demns an act o f intercourse with a fe 
male under 13 years of age. whether 
accomplished with or without her actual 
consent, and regardless of her previous 
chastity or lack of chastity : therefore 
she ntuy not be cross-examined ns to 
such previous acts  to  test credibility 
and to show motive, because such evi
dence would be im m aterial. S tate  v. 
Sm ith, 90 U. 482, 486, 62 P.2d 1110.

12. Evidence.
13. — in general.

This note docs not purport to contuin 
nil of the Utah cases dealing with evi- 
donee in prosecutions for the crime of 
rape. Th at is a  m atter o f the general 
law of evidence in crim inal cases, anil 
standard works should be consulted in 
th at regard. And see State  v. Christen
sen. 73 U. 676. 276 P. 103.

O f course a judgm ent of conviction 
will not be reversed for nonprcjudicial 
error in the introduction of evidence.



[987] Title 103— Penal Code 103-51-1!

Slate  v. Christensen, 7a U. 675. 270 P.
ioa.
14. — competency, relevancy and ad*

misaibilily.
In prosecution for rape, if  prosecu

trix has hud Bi-xual intercourse with 
defendant a t  other times than one in 
question, th at fact may ordinarily be 
shown. S ta te  v. Scott, 65 U. 663, 188 
P. 860.

In prosecution for rape, jury could 
properly consider conduct o f prosecutrix 
towards defendant a fter commission of 
the assault as beuring upon whether she 
consented. S la te  v. Roberts, 01 (J. 117,
63 l’ .2d 684.

15. — complaints by prosecutrix.
Complaints by prosecutrix recently

lifter the alleged act may lie shown, but 
not details thereof. S tate  v. Christen
sen, 73 U. 676, 276 P, 163.

On prosecution for rape, prosecutrix 
may, on her examination in chief, testify 
that she made complaint of alleged o f
fense und to whom and when and where 
complaint was made, but she cunnot 
testify to particulars of complaint un
less' it was part o f res gestae. S la te  
v. Neel. 21 U. 161, 60 P. 610.

Faet that prosecutrix complained of 
alleged rape immediately thereafter, or 
delayed making complaint for consider
able time, bears on credibility of her 
testimony. S tate  v. Halford, 17 U. 476,
64 P. 810.

16. — character evidence.
In prosecution for rape, if it  is de

sired to prove thut prosecutrix is u lewd 
woman, th at may only be done by a t
tacking her general reputation for 
chastity anil morality, and not by show
ing specific acts o f wrongdoing. State 
v, Scott. 56 U. 663. 18B P. 860.

In prosecution for rape, where defend
ant admits sexual a rt. but contends that 
prosecutrix consented thereto, evidence 
as to general reputation of prosecutrix 
for chastity is relevant and m ateria] upon 
question of consent. S tate  v. Scott. 66 
l\  653. 188 P. 860.

In prosecution for rape, wherein de
fendant denied that he had sexual inter
course with prosecutrix, court properly 
refused di-fcndunt to  prove th at general 
reputation o f prosecutrix for chastity 
was bad. S tate  v. Scott, 55 U. 553. 188 
I*. 860.

17. — collateral facta and transactions.
Defendant, in prosecution for rape

upon little girl, could not, over general 
objections, be cross-examined as to  simi
lar acts with other little girls. Slate 
v. Williams. 36 U. 273, 103 P. 260.

In prosecution for rope, prosecutrix 
cannot be interrogated on cross-examina

tion as to whether she hud sexual inter
course with others than defendant. Stulu 
v. Scott, 66 U. 563, 188 P . 800.

18. — corroborative evidence.
Declarations of prosecutrix, made im

mediately or soon a fter attack, are ad
missible in evidence as part o f res

Si-slue, not to prove commission of of- 
.•use, but in corroborution of prosecu

tr ix ' testimony. S late v. Imlay, 22 U. 
166, 61 P. 567.

18. — evidence in rebuttal.
In prosecution for rape o f ten-yeur-old 

girl, physician muy testify that defend
ant hud gonorrheu notwithstanding pro
visions o f  104—10-3, subd. (4 ), 106—15-1 
und 106-46-2 ; and where prosecutrix' 
gonorrheal infection is relied on by slate 
us evidence of commission of the crime, 
defendant muy submit evidence thnt 
prosecutrix' father, mother and sister 
also had disease, as casting doubt on 
contention thnt defendant was Bourcc of 
infection. State v. Dean, 60 U. 208, 254 
P. 142.

20. — weight and sufficiency.
Of course any conviction of rape must 

be supported by the evidence (S ta te  v. 
Roberts, 1)1 U. 117, 63 P.2d 584), and 
the quantum of proof is provided for 
by the Code of Criminal Procedure (105 - 
32 -4 ).

In prosecution for rape, mere fact 
th at prosecutrix received money from 
defendant, did not of itse lf  establish 
consent. S la te  v. Roberts, 01 U. 117, 
03 P.2d 584.
21. —  witnesses,

In prosecution for rape, wherein de
fendant produced witness, who testified 
th a t general reputation of prosecutrix 
fo r  truth and veracity was bad, held 
state  had right to  impeach witness by 
showing th at his general reputation for 
truth and veracity was baa. State v. 
Scott, 66 U. 663. 188 P. 860.

In prosecution for rape, wherein de
fendant produced witness, who testified 
th at general reputation of prosecutrix 
for truth and veracity was bad, held it 
was improper for prosecuting attorney 
on cross-examination to ask such witness 
what his reputation in community was 
for truth veracity, since subject to which 
witness testified was reputation of pros
ecutrix. State v. Scott, 66 U. 553, 188 
P. 860.

In prosecution for rape, whore defend
ant denied sexual intercourse with pros
ecutrix, held it  was error for prosecut
ing attorney in cross-examination to re
peat all th at was testified to by prose
cutrix by asking numerous qoestions, 
in each one of which some fact stated 
by her was included. S ta te  v. Scott, 
65 U. 663, 188 P. 860.
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In prosecution for rape, wherein it  
waa theory o f  defendant that prosecu
trix  had had intercourse with another 
person, and th at in order to shield her
self in view of her supposed pregnancy 
she w rongfully charged defendant with 
offense, held, under those circumstances, 
defendant would have right to  prove 
by her on cross-examination th a t such 
was her purpose in lodging complaint 
against defendant, and, in order to es
tablish fuet, he would be permitted to 
prove th at she hud hud intercourse with 
other person. State v. Scott. 65 U. 553, 
188 P. 8C0.

22. Instructions.
On prosecution for rape of six-year-old 

girl, held that charge of rape necessarily 
included charge of assault with intent 
to commit rape. S ta te  v. Blythe, 20 U. 
37A, 58 P. 1108.

In prosecution for rape, instruction to 
jury th a t it  was th eir province to  de
term ine weight and credibility to be 
given testimony of fomnlc upon whom 
it was alleged that m pe had been com
mitted. and who testified to fa c ts  and 
circum stances of such rape, “as o f any 
other witness testify ing in the case.

held erroneous, since prosecutrix nec
essarily has greater in terest in result 
of case than disinterested witness would 
have. S ta te  v. Scott, 56 U. 65.1, 660, 
188 P. 860.

A. L. R. notes.
Assault and battery, acquittal or con

viction of ns bar to prosecution for 
rape, or assault with in tent to com
m it rape, based on same transac
tion, 78 A. L. R. 1213.

Criminal responsibility o f husband ns 
for rape, or assault to commit rape, 
on w ife, 18 A. L. R. 1063. 

Evidence of complaint by victim of rape 
who is not a  witness, 2 A. L. R. 
1622.

Impotency as defense to charge to rape 
or assault with intent to commit 
rape, 26 A. L. R. 772.

Marriage with girl below the age of 
consent, intercourse as statutory 
rape, 10 A. L. R. 409.

Necessity and sufficiency o f  corrobora
tion of prosecutrix in prosecution 
for rape, 60 A. L. R. 1124. 

Subsequent m arriage ns bar to prose
cution for rape, 9 A. L. R. 339.

103-51-16. Age of Defendant.
No conviction for rape can be 1 

age of fourteen years at the time o 
ability to accomplish penetration 
and beyond a reasonable doubt. 
History.

This section is practically identical 
with Comp. Laws 1876, p. 696, § 1966. 
And it  is identical w ith R. S . 1898, 
§ 4218, and with Comp. Laws 1907, 
§4218.

iad against one who was under the 
f  the act alleged, unless his physical 
is proved as an independent fact, 

(C. L. 17, §8106.)
Comparable provisions.

Ca). Penul Code, § 262, Idaho Code, 
1 17-1602 (id en tical); Mont. Rev. Codes, 
§ 11001 (identical, except ns reading in 
part: “• • * under the age of sixteen 
years • * •’’).

103-51-17. Necessity for Penetration.
The essential guilt of rape consists in the outrage to the person and 

feeling of the female. Any sexual penetration, however slight, is 
sufficient to complete the crime. (C. L. 17, § 8107.)

History.
This section is practically identical 

with Comp. la w s  1876. p. 696, § 1966. 
And it is identical with R. S . 1898, 
§4219 ; Comp. Laws 1907, §4219.

Comparable provisions.
Cal. Penal Code, § 263, Mont. TL-v. 

Codes, § 11002 (identical); Idaho Code, 
§ 17-1603 (substantially identical).

103-51-18. Penalty.
Rape is punishable by imprisonment in the state prison not less than 

five years. (C. L. 17, § 8108.)
History. And it iB identical with R. S. 1898,

This section is practically identical §42 2 0 ; Comp. Laws 1907, § 4220. 
with Comp. Laws 1876, p. 696, § 1967.
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103-51-19. Carnal Knowledge of Female Between 13 and 18.
Any person who carnally and unlawfully knows any female over the 

age of thirteen years and under the age of eighteen years is guilty of 
a felony. (C. L. 17, § 8109.)
History.

This section is practically identical 
with R. S . 1808, § 4221; Comp. Laws 
1007, § 4221.

1. Words and phrases defined.
Thu term s “sexual intercourse" and 

“carnal knowledge” arc analogous. State 
v. W arner, 79 U. 500, 291 P. 307, rev’d 
on another point 79 U. 610, 13 P.2d 317.

2. Elem ents o f offense.
Prosecutrix’ consent to sexual act is

not defense to prosecution under this 
section. S ta te  v. Ililberg, 22 U. 27, 01 
P. 215.

3. Accomplices and accessories.
In view of this provision an unmarried 

female under the age of 18 is incapahlc 
of the rriminul intent necessary to the 
crime o f adultery nnd cannot he an Ac
complice to such crim e. S ta te  v. Wade, 
Oii U. 21 >7, 241 P. 838.

A female 13 yenrs o f age, being in
capable of yielding consent, is not an 
accomplice. S ta te  v. W arner, 79 U. BOO, 
291 P, 307. rev’d on another point 79 U. 
510. 13 P.2d 317.

Prosecutrix is  not accomplice, and her 
testimony need not be corroborated. 
S ta le  v. Hilherg, 22 U. 27, 61 P. 216.

In prosecution fo r  carnal knowledge, 
the chustity or general character o f pros
ecutrix may not be attacked, and as 
she is not an accomplice, her testimony 
does not require corroboration, but 
vorarity of her testimony is m aterial 
anil is subject to  acceptance or rejection 
bv court. S ta te  v. Otson. 100 U. 174, 
111 P.2d 548.

I. Indictment or information.
An indictment under this section a l

leging that defendant did loy hold
upon the person of s a id ................... And
threw her to the ground, etc., is not 
improper as embodying unnecessary a l
legations calculated to prejudice the 
jury. S tate  v, Henson, 46 U. 74, 148 P. 
446.

Under this section and 103-1-29, an 
information charging th at accused un
lawfully and feloniously did attem pt to 
enrnaliy know and have sexual in ter
course with a certain  fem ale over the 
age of 13 and under 18. she being an 
unmarried fem ale, sufficiently charges a 
public offense, a s  against an attack after 
verdict. S ta te  v. Evans, 27 U. 12, 73 
P. 1047.

5. —  election by slate.
Where, in prosecution under this sec

tion, only single offense was charged, 
but, on tr ia l, six different offcnscB were 
proven, four of them prior to  offense 
charged, and state failed to elect on 
which offense to stand, law would make 
election and choose first offense of which 
evidence wns offered, and no subsequent 
election could be made, nor could state 
prove any other a c t of carnal knowledge 
ob substantive offense on which convic
tion could be had. Statu v. Hilbcrg, 22 
U . 27, 61 P . 215.

W here state  elected to prosecute for 
offense committed in la tter  part of 
August, and prosecuting witness testi
fied th at ac t took place between August 
24 and September 20 on direct, and th at 
it  took place on August 28 on cross- 
exam ination, nnd no evidence of any 
other act o f sexual intercourse other 
than the one for which defendant was 
being prosccutud was introduced, refusal 
o f court to  instruct ju ry  th a t offense 
m ust have been committed hetween 
August 24 and September 1 was not 
prejudicial to defendant. S tate v. Hanna, 
81 U. 683, 21 P.2d 537.

6. Issues, proof and variance.
Question of prosecutrix’ chastity is

not in issue in prosecution under this 
section. S tate  v. Ililbcrg , 22 U. 27, 61 
P. 215.

In prosecution under th is section, 
where sta te  relics upon birth of child 
to prosecutrix as  evidence of crime 
charged, defendant is entitled to submit 
evidence th a t prosecutrix had intercourse 
with others during month of concep
tion. S ta te  v. Orton, 69 U. 304, 254 P. 
1003.

Where complaint on preliminary ex
amination for statutory rape charged 
net o f unlawful intercourse as having 
occurred on Ju ly  13, held defendant 
could not he convicted fo r  offense com
m itted on same g irl on Ju ly  15. S tate  
v. Nelson, 62 U. 617, 176 P. 860.

7. Evidence.
In prosecution under this section, evi

dence of form er relations of parties and 
th a t form er acts were committed is 
admissible as  tending to show probability 
nr improbability of commission of o f
fense charged. Stnte v. Hadley, 65 U. 
109, 234 P . 040.

On prosecution under th is section, evi
dence tending to show want of chastity
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In prosecution for rape, wherein it  
was theory of defendant that prosecu
trix  had had intercourse with another 
person, and th at in order to  shield her
self in view o f her supposed pregnancy 
she wrongfully charged defendant with 
ofTense, held, under tnoBC circumstances, 
defendant would have right to prove 
by her on cross-examination th at such 
was her purpose in lodging complaint 
against defendant, and, in order to es
tablish faet, he would he permitted to 
prove that she had hsd intercourse with 
other person. S tate  v. Scott, 55 U. 553, 
188 P. 8GO.

22. Instructions.
On prosecution fo r  rupe of six-year-old 

girl, held th at churgu of rape necessarily 
included charge o f  assault with intent 
to commit rnpe. State v. B lythe, 20 U. 
378, 58 P. 1108.

In prosecution fo r  rape, instruction to 
jury that it  was their province to de
termine w eight and credibility to  be 
given testimony of female upon whom 
it was alleged th a t nipo had been com
mitted, and who testified to facts  and 
circumstances of such rape, "as  o f any 
other witness testifying in the case.

held erroneous, since prosecutrix nec
essarily has greater in terest in result 
o f case than disinterested witness would 
have. State v. Scott, 65 U. 653, 609, 
188 P . 8G0.

A. L . R. notes.
Assault and battery, acquittal or con

viction o f as bar to  prosecution for 
rape, or assault with intent to com
m it rape, based on same transac
tion, 78 A. L. R. 1213.

Criminal responsibility of husband ns 
for rape, or assault to  eommit rape, 
on wife, 18 A. L. R. 1003. 

Evidence of complaint by victim o f rape 
who is not a  witness, 2 A . L. R. 
1522.

Impotcncy as defense to charge to rupe 
or assault with intent to commit 
rape, 2f. A. L. R. 772.

M arriage with girl below the age of 
consent, intercourse as statutory 
rape, 10 A. L. R. 409.

N ecessity and sufficiency of corrobora
tion o f prosecutrix in prosecution 
for rape, 60 A. L. R. 1124. 

Subsequent marriage as har to  prose
cution for rape, 9 A. L. R. 339.

103-51-16. Age of Defendant.
No conviction for rape can be had against one who was under the 

age of fourteen years at the time of the act alleged, unless his physical 
ability to accomplish penetration is proved as an independent fact, 
and beyond a reasonable doubt. (C. L . 17, § 8106.)
History.

This section ia practically identical 
with Comp. Laws 1876, p. 595, § 1965. 
And it  is identical with R. S . 1898, 
§4218, and with Comp. Laws 1007, 
§ 4218.

Comparable provisions.
Cal. Penal Code, §202 , Idaho Code, 

5 17-1602 (identical); Mont. Rev, Codes, 
§ 11001 (identical, except as reading in 
p art: “* • • under the age of sixteen 
years • •

103-51-17. Necessity for Penetration.
The essential guilt of rape consists in the outrage to the person and 

feeling of the female. Any sexual penetration, however slight, is 
sufficient to complete the crime. (C. L. 17, § 8107.)

History.
This section is practically identical 

with Comp, ta w s 1876, p. 605, § 1900. 
And it is identical with R. S . 1898, 
§4210; Comp. Laws 1907. §4219.

Comparable provisions.
Cal. Penal Code, §263 , Mont. Rev. 

Codes, § 11002 (identical); Idaho Code, 
§ 17-1603 (substantially identical).

103-51-18. Penally.
Rape is punishable by imprisonment in the state prison not less than 

five years. (C. L. 17, § 8108.)
History. And it is identical w ith R. S . 1898,

This section is practically identical § 4 2 2 0 ; Comp. Laws 1007, §4220. 
with Comp. Laws 1870, p. 696, § 1907.
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103-51-19. Carnal Knowledge of Female Between 13 and 18.
Any person who carnally and unlawfully knows any female over the 

age of thirteen years and under the age of eighteen years is guilty of 
a felony. (C. L. 17, §8109.)
History.

Thin section ia practically identical 
with R. S. 18118, § 4221; Comp. Laws 
11107, § 4221.

1. Words and phrases defined.
The term s “sexual in tercourse" and 

“carnal knowledge" arc  analogous. S ta te  
v. Warner. 70 U. 500, 291 P. :t07, rev’d 
on another point 79 U. 510, 13 P.2d 317.

2. Elements af offense.
Prosecutrix' consent to sexual act is

not defense to prosecution under th is 
section. S ta te  v. Hilberg, 22 U. 27, 61 
P. 215.

3. Accomplices and accessories.
In view of this provision an unmarried 

fem ale under the nge of 18 is incapable 
of the oriminul in ten t necessary to the 
crime of adultery and cunnot he an a c 
complice to such crim e. S la te  v. Wade, 
(it? U. 267, 241 P. 838.

A female 13 years o f age, being in- 
capable of yielding consent, is not an 
accomplice. State v. Warner, 79 U. 500, 
291 P. 307, rev’d on another point 70 U. 
510, 13 P.2d 317.

Prosecutrix is not accomplice, and her 
testimony need not be corroborated. 
S la te  v. Hilborg, 22 U. 27, 61 P. 216.

In prosecution for carnal knowledge, 
the chastity or general character o f pros
ecutrix may not he attacked, and as 
she is not an accomplice, her testimony 
does not require corroboration, but 
veracity of her testimony is m aterial 
ami is subject to acceptance or rejection 
liv court. S tate  v. Olson. 100 U. 174, 
111 P.2d 548.
I. Indictment or information.

An indictment under this section a l
leging that defendant did lay hold
upon the person of s a i d ..................... and
threw her to  the ground, etc., is not 
improper as embodying unnecessary a l
legations calculated to prejudice the 
jury. Slate v, Henson, 46 U. 74, 148 P. 
445.

Under this section and 103-1-29, an 
information charging that accused un
lawfully and feloniously did attem pt to 
cornnlly know and have sexual inter
course with a certain fem ale over the 
ngc o f 13 and under 18, she being an 
unmnrricd fem ale, sufficiently charges a 
public offense, as against an attack  a fter  
verdict. S ta te  v. Evans, 27 U . 12, 73 
P. 1047.

5. — election by sta le .
Where, in prosecution under this sec

tion, only single offense was charged, 
hut, on trial, six different offenses were 
proven, four of them prior to offense 
charged, and state  failed to e lect on 
whicn offense to stand, law would make 
election and choose first offense of which 
evidence was offered, and no subsequent 
election could be made, nor could slato 
prove any other act o f carnal knowledge 
as substuntivc offense on which convic
tion could be had. S ta te  v. Hilberg, 22 
U. 27, 61 P. 216.

W here state elected to prosecute for 
offense committed in la tte r  part of 
August, and prosecuting witness testi
fied th at act took place between August 
24 and September 20 on direct, and that 
it took place on August 28 on cross- 
examination. and no evidence o f any 
other a c t  of sexual intercourse other 
than the one for which defendant was 
being prosecuted was introduced, refusal 
o f court to instruct ju ry  that offense 
m ust have been committed between 
August 24 and September 1 was not 
prejudicial to defendant. S ta te  v. Hanna, 
81 U. 683, 21 P.2d 637.

6. Issues, proof and variance.
Question of prosecutrix' chastity is

not in issue in prosecution under this 
section. State v. Ililberg, 22 U. 27, 61 
P. 216.

In prosecution under th is Bcction, 
where state  relics upon birth of child 
to prosecutrix as evidence of crime 
charged, defendant is entitled to submit 
evidence th at prosecutrix had intercourse 
with others during month of concep
tion. S ta te  v. Orton, G9 U. 304, 254 P. 
1003.

Where compluint on preliminary ex
amination for statutory rape charged 
act of unlawful intercourse as having 
occurred on Ju ly  13, held defendant 
could not be convicted for offense com
mitted on same girl on Ju ly  16. State 
v. Nelson, 62 U. 017, 170 P. 860.

7. Evidence.
In prosecution under this section, evi

dence of form er relations o f parties and 
th a t form er acta were committed ia 
admissible as tending to show probability 
or im probability of commission o f  of. 
fense charged. State v. Hadley, G5 U. 
109. 234 P . 940.

On prosecution under th is section, evi
dence tending to show wnnt of chastity
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•<n pint of prosecutrix is inadmissible. 
Suite v. Williamson. 22 17. 248, 62 P. 
1022. 8:< Am. St. Re|>. 780. (Buskin, J . ,  
dissenting.)

liUimucy uml improper relations of 
parties may lie proved only so fur as 
such intimacy un<l improper relations 
occurred prior, and not subsequent, to 
offense relied on for conviction. State 
v. Hilbcrg. 22 U. 27. 61 P. 215. (Bartch, 
C. •!., dissenting.)

In prosecution under this section it 
is competent to prove birth of » child in 
rniToborntion of the testimony of the 
prosecuting witness. S tate  v. Hunno, 81 
I ’ . 583, 21 P.2d 537. Admissibility of 
evidence o f birth of child was not error, 
although child was born eight days lie- 
fore the end of the ordinary period of 
gestation calculated from riulc offense 
was alleged to have been committed. 
State v. Hanna, 81 U. 583. 21 P.2d 637.

Where prosecutrix is not an accom
plice. her testimony alone, if  believed by 
the Jury, is sufficient to sustain a find
ing that the sexual act occurred. Stnte 
v. Unyes. 47 U. 474. 155 P. 335, follow, 
ing Stnte v. Reese. 43 U. 447, 454. 135 
P. 270.

4. Instructions.
The giving of an instruction which 

assumed th a t offense hnd been com
mitted wns prejudicial error. S tate v. 
Hanna, 81 U. 683. 21 P.2d 537.

Refusal of court to give cautionary 
instructions held not error where testi
mony o f prosecutrix wns corroborated 
and jury wns properly instructed os to 
presumption of defendant’s innocence.

requirement thut he be found guilty be
yond reasonable doubt, and th at they 
were sole judges of weight of evidence 
and credibility of witnesses, considering 
the bias und interest o f such witnesses. 
S tate  v. Rutledge, 63 U. 640, 227 P. 479.

In prosecution under this section in 
which information charged th at offense 
wus committed on certain day, instruc
tion describing time of offense as on 
or about such duy wus not prejudicial 
error, where instruction also charged 
thut jury was to find that offense was 
committed a t certain place, which was 
onlv intercourse evidence introduced. 
S tate  v. Rosenberg, 84 U. 402, .15 P.2d 
1004.

9. New trial.
In prosecution under this section, a f

fidavits o f jurovs, that they did not be
lieve th at defendant committed offense 
charged on day charged in information, 
but since instructions referred to time 
as on or about certain day. they found 
defendant guilty, and if they had not 
been so charged, they would have found 
defendnnt not guilty, were incompetent 
lo support motion for new tria l, since 
affidavits of jurors cannot be received 
to show that verdict wns result of mis
conception of court's instructions. S ta le 
v. Rosenberg, 84 U. 402, 35 P.2d 1004.

10. Appellate review.
Supreme court has reversed judgment 

of conviction under this section upon 
confession o f error and consent of a t
torney general. S tate v. Thompson, 71 
U. 329, 2CS P. 1118.

103-51-20. Taking Female Under 18 for Prostitution.
Every person who takes away any female under the age of eighteen 

years from her father, mother, guardian or other person having the 
legal charge of her person, with or without their consent, for the 
purpose of prostitution is punishable by imprisonment in the state 
prison not exceeding five years, or by a fine not exceeding $1,000, or 
by both. (C. L. 17, §8110.)

History. And it is practically identical with R.
This section is prnctically identical S . 1898, § 4223; Comp. I jiw s  1907, 

with Comp. Laws 1876. p. 695, § 1969. § 4223.

103-51-21. Houses of Prostitution Prohibited— Penalty.
It 9hal) be unlawful for any person;
(1) To keep a house of ill fame resorted to for the purpose of pros

titution or tewdnes9, or to willfully reside in such house, or to resort 
thereto for lewdness; or,

(2 ) To be the owner of any building or tenement, the whole or any 
part of which is used for any of the purposes mentioned in the first 
subdivision of this section; or.

(3) To have control of such building or tenement as agent, guardian 
or lessee of such owner, after written notice to such owner, agent, guard
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ian or lessee that such building or tenement is being used for the pur
poses mentioned in the first subdivision of this section; or,

(4) To let any building or tenement, knowing that the lessee intends 
to use the same, or any part thereof, for any of the purposes mentioned 
in the first subdivision of this section; or to harbor or keep about his 
premises any person known to be guilty of following a lewd course of 
life.

Any person violating any of the provisions of this section shall be 
punished by a term of imprisonment in the county ja il which shall not 
be less than three months nor more than one year. Any corporation 
violating any of the provisions of this section shall be punished by a fine 
which shall not be less than $1,000 nor more than $10,000.

(C. L. 17, § 8148.)

Th'is’ wus R. S. 1898. §4251 ; Comp. 
1 jiwh 1!>()7, § 425).

1. Definition.
A house of ill-fume is n house kept 

for the convenience and shelter o f per
sons desiring unlawful sexunl inter
course. untl in which such intercourse 
is practiced. People v. Hampton, 4 U. 
2’>8, 2(12. !) I*. 508. citing other defini-

• 2. Jurisdiction.
Under the organic act o f Utah terr i

tory, justices of the pence had no ju ris 
diction of offenses against this section. 
People v. Spiers. 4 U. 1185. 191, 10 V. 
(iO'J. 11 P. 509. Hut see People v. Doug
lass. 5 U. 28-1. 294, 14 P. 801. appar
ently overruling this case.

A. I,. It. notes.
Disorderly character o f house ns nf- 

fectcd by the number of fem ales who 
reside therein or resort thereto for im
moral purposes, 12 A. L. R. 529.

103-51-22. Sodomy— Unnatural and Detestable Practices.
Kvery person who is guilty of sodomy or any other detestable and 

abominable crime against nature, committed with mankind or with 
any animal with either the sexual organs or the mouth, is punishable 
by imprisonment in the state prison not less than three years nor more 
than twenty years. (L. 23, p. 21, § 8121.)

History.
This was Comp. Luws 1870, p. 698. 

Ch. V, §§ 144. 145, and became sections 
4228 nnd 4229 of R. S . 1898. and same 
sections o f Comp. Laws 1907.

Comparable provisions.
Cal. Penal Code. § 280. Mont. Rev. 

Codes. $11011 (any sexual penetration. 
Cal. Penal Code, § 287. Mont. Rev. 
CmlcB, §1101  (any sexual penetration, 
however slight, is sufficient to complete 
the crime against nature).

Cross-references.
Assault with intent to commit, 101-

1. Characterization of crime.
Fellatio and cunnilingus represent the

lowest and m ost debasing form s of sex
ual perversion. In re Ford’s Estate, 70 
U- 456, 462, 261 P . 15.

2. Common-law sodomy.
At common law the term “sodomy” 

was equivalent to the term “infamous

crim e uguinBt nature.” Therefore copu
lation by one male person in the mouth 
of another did not constitute a crime 
under this section prior to  its amend
ment, because sodomy could be accom
plished only by copulation in anuni. 
S ta te  v. Johnson, 44 U. 18. 117 P . 632.

1. Klemenls of offense.
Information held sufficient although 

not alleging that there was emission 
within subject, since emission wus not 
necessary to constitute the crime. S late  
v. Peterson, 81 U. 340. 17 P.2d 926.

4. Copulation with mouth.
Prior to the amendment of this section 

it was held th at penetration of mouth 
wbb not a violation o f  this section, be
cause that waa neither sodomy nor the 
“infamous crim e against nature,” at 
common, and under 88-2-1  the defini
tion must be sought in the common law. 
S ta te  v. Johnson, 44 U. 18. 137 P. 632.

Since legislature by amending this 
section clearly intended crime of sodomy 
to include offense with use of mouth,
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this section was not open to constriction 
tl>ut it  included crim e o f sodomy only as 
it was known to common law. State  v. 
Peterson, B1 U. 340, 17 P.2d 926.

S. Trial.
Upon the trial o f one for an assault 

with intent to commit the infamous 
crime Against nature upon a child of 
tender years, in which the child is the 
principal witness, cautionary instructions 
with regard to weight of such evidence 
should F>e given to safeguard rights of 
Hocused; and evidence is ulso admissible 
regarding substance found on boy’s

underwear. S tate  v. Morusco, 42 U, 6, 
128 P. 671

6. Evidence.
In prosecution for infamous crime 

againBt nature committed upon lfi-yoor- 
old high school boy, admission of testi
mony of friend or prosecuting witness 
th at he visited defendant who took in
decent liberties with him was reversible 
error ns tending to prove commission 
of another offense. S tate  v. Gregorius, 
81 U. 33, 10 P.2d 893. (Folland and 
Harris, J J „  dissenting.)

CHAPTER 52

STEAM ENGINES AND BOILERS

103-62-1. Carrying Excessive Steam  103-C2-2. Id. In Boilers.
Pressure— On Boats. 103-62-3. Id. In Engines.

103-52-1. Carrying Excessive Steam Pressure— On Boats.
Every captain or other person having charge of any steamboat used 

for the conveyance of passengers, or of the boilers and engines thereof, 
who, from ignorance or gross neglect or for the purpose of excelling 
any other boat in speed, creates, or allows to be created, such an undue 
quantity or pressure of steam as to burst or break the boiler, or any 
apparatus or machinery connected therewith, whereby human life is 
endangered, is guilty of a misdemeanor. (C. L. 17, §8172.)

103-52-2. Id. In Boilers.
Every engineer or other person having charge of any steam boiler, 

steam engine or other apparatus for generating or employing steam 
who willfully, or from ignorance or gross neglect, creates, or allows 
to be created, such an undue quantity of steam as to burst or break 
the boiler or engine or apparatus, or to cause any other accident 
whereby human life is endangered, is guilty of a misdemeanor.

(C. L. 17, §8173.)
Comparable provisions.

Mont. Rev. Codes, §11196 (felony).

103-52-3. Id. In Engines.
Every person having charge of any steam boiler or steam engine or 

other apparatus for generating or employing steam, who willfully, or 
from ignorance or neglect, creates, or allows to be created, such an 
undue quantity or pressure of steam as to burst or breuk the boiler, 
engine or apparatus, or to cause any other accident whereby the death 
of a human being is produced, is punishable by imprisonment in the 
state prison for not less than one nor more than ten years.

(C. L . 17, § 8174.)
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CHAPTER 53

SUNDAY

103-53-1. Transacting Business on—  103-53-3 . Disturbing Assembly for
Penalty. Religious Worship.

103-53-2. [ I ii .j  Exemptions. 103-63-4 . Sunday Dclinccl.

103-53-1. Transacting Business on— Penalty.
Every person who keeps open on Sunday any store, workshop, bank

ing house, or other place of business for the purpose of transacting 
business therein, is punishable by a fine not less than $5 nor more than

(C. L. 17, §8129.)$100.

rm iory.
This section was formerly R. S. 1898, 

$ 4234; Comp. U w e 1007, § 4234.

CruSH-refrrenrefl.
Hexing m atches, 0 -0 -1 .

1. Validity.
Exceptions, contained in immediately 

succeeding section, held not to render 
this section unconstitutional as to bar
ber. S tate  v. Sophcr, 25 U. 318. 71 P. 
•182, ISO L. R. A. 4C8, 05 Am. S t. Rep. 
845.

A. I,. K. notes
Application of Sunday laws to a tto r

neys. 8 A. L. R. 1356. 
Constitutionality o f discrimination as 

regards degree of penalty or pun
ishment for violation of Sunday 
law, 8 A. L. R. 560.

Constitutionality of discrimination by 
Sunday law or ordinance as between 
different kinds o f business, 119 A. 
!.. R. 752.

Discrimination as between localities in 
Sunday law, 62 A. L. R. 642.

Effect of delivery of insurance policy 
on Sunday, 19 A. L. R. 623. 

Injunction to prevent violation of Sun
day law, 9 A. L. R. 026.

Legislative acts or proceedings, Sunday 
law as applicable to, 31 A. L. R. 
070.

Liability of bailee fo r  conversion or neg
ligence as affected by Sunday law, 
34 A. L. R. 762.

Power of municipal corporation to legis
late as to Sunday observance, 37 
A. L. R. 676.

Protection of innocent party to contract 
against consequences of violation of 
Sunday law in its execution, 07 A. 
L. R. 881.

Publication o f notice on Sunday or holi
day, 13 A. L . R . 607.

Ratification of contract invalid because 
made on Sunday, 68 A. L. R. 1467.

Sports, games, or umusements ns work, 
labor, avocation, business, or the 
like within Sunday lows, 60 A. L. 
R . 813.

Sunday law as applicable to contracts 
signed by guarantor or surety on 
Sunday but delivered to obligee on 
weekday, 112 A. L. R. 1200.

Tim e for performance of nn act under a 
lease when date fixed falls on Sun
day or holiday, 29 A. L  R . 239.

Violation o f Sunday statute which pre
scribes a fine without other punish
ment, as a  crim inal offense, 30 A. 
L. R. 1397.

103-53-2. [Id .] Exemptions.
The provisions of the preceding section do not apply to persons who 

keep open hotels, boarding houses, baths, restaurants, bakeries, taverns, 
livery stables, garages, automotive service stations, golf courses, bowl
ing alleys, ball parks, theatres, bathing resorts, ice stations, news stands, 
skating rinks, confectionery stores for the sale of confections only, 
tobacco stores for the sale of tobacco, pharmacies, or the prescription 
counters of retail drug stores on Sunday, for the legitimate business 
of each, or such industries as are usually kept in continuous operation.

(C. L. 17, §8130.)
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History.
As amended by I,. 37, eh. 13(i. eff. May 

I I ,  making material changes in text.
This section was formerly It. S. 181)8. 

5 4235; Comp. I jiw s  11)07, § 4235.

1. Validity.
Exceptions, contained in th is section, 

held not to  render immediately preced
ing section unconstitutional as  to bar
ber, S tate  v. Sopher, 25 U. 318, 71 P. 
482, 00 L. R. A. 408, <15 Am. S t . Rep. 845.

A. I., R. notes.
Operation of place for sale o f candy, soft 

drinks, or the like, ns work of neces
sity within Sunday law. 59 A. L. R. 
1547.

Power of municipality In require clos

ing on Sunday o f amusements not 
forbidden on that day liy sta le law, 
18 A. L. R. 738.

Publication, sale, and distribution of 
newspapers or magazines, Sunday 
laws in application to, 82 A. L. R. 
495.

Sale of gasoline or oil as necessity 
within Sunday luwa, 00 A. L. R. 
7fi3.

So ft drinks, ice cream, and the like, as 
food within Sunday law, 21 A. L. 
R. 764,

W hat is “restaurant," "ca fe ,"  or ''v ict
ualing house" within Sunday law, 
9 A. L. R . 428.

Work of necessity within Sunday law 
ns nuestion of law or of fact, 29 A, 
I.. R. 1298.

103-53-3. Disturbing Assembly for Religious Worship.
Every person who willfully disturbs or disquiets any assemblage of 

people met for religious worship, by profane discourse, rude or indecent 
behavior or by any unnecessary noise, either within the place where 
such meeting is held or so near it as to disturb the order and solemnity 
of the meeting, is guilty of a misdemeanor. {C. L. 17, | 8131.)

Comparable provisions. A. L. H. notes.
Idaho Code, $ 17-2601. Mont. Rev. Conduct amounting to offense o f din- 

Codes, § 11042 (substantially identical), turhing public or religious meeting, 12 
A. L. R. 050.

Cross-references.
Disturbing any lawful meeting. 103-

103-53—4. Sunday Defined.
For the purposes of this chapter, Sunday shall commence at mid

night Saturday and terminate the following midnight.
(C. L. 17, §8135.)

A. L. R. notes.
Power to extend Sunday observance 

laws beyond Sunday hours, 60 A. 1., 
R. G28.

CHAPTER 54

SYNDICALISM AND SABOTAGE

103-64-1.

103-64-2.
103-54-3.
103-64-4.

103-64-6.

Crimitml Syndicalism De
fined.

Sabotage Defined.
Penalty.
Assembly for Advocating 

Doctrine— Penalty.
Id. Liability o f Owner of 

Premises Permitting.

I.. 1911. 2nd Spec. Seas., ch. 31; 
eff. Ju n e 18.

S abotace Prevention Act

103-54 0. Purpose of Act— Declara
tion o f  Public Policy. 

103-54-7. Definitions.
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H>:| 54 8.

103-54-11.

103-54-13.

Hindering, Delaying or In
terfering with Prepara
tion for Defense or W ar 
— Penalty.

Causing Defect* in Articles 
to B e Used in Prepara
tion for Defense or W ar 
— Penally.

Attempts to Commit 
Crimea Defined in Act—  
Penalty.

Conspiring to Commit 
Crimes Defined in Act.

Witnesses Required to Tes
tify  and Produce E vi
dence— F acts  to Be Kept 
Secret Until Complaint 
Filed.

Posting of Signs “ No E n 
try  W ithout Permission" 
— Entering Posted Prem-

103-54-14.

103-64-16.

103-64-16.
103-64-17.

103-54-20.

103-54-21.

iscs Without Permission 
— Penalty.

Id. Arrest Without W ur- 
ran t for Violation.

Closing or Restricting Use 
of Highways —  Petition 
Filed with Highway Com
mission —  H earing —  
Notice— Permits.

Id. Violation— Penalty.
Act Shall Not Interfere 

with Right* of Employ
ees to Bargain Codec-

Partia l Invalidity of A ct— 
Saving Clause.

T itle  o f Act.
Laws Inconsistent with Act 

Suspended.
When Act Effective.

103-54-1. Criminal Syndicalism Defined.
Criminal syndicalism is hereby defined to be the doctrine which ad

vocates crime, violence, force, arson, destruction of property, sabotage 
or other unlawful acts or methods, as a means of accomplishing or 
effecting industrial or political ends, or as a means of effecting indus
trial or political revolution. (L. 19, p. 347, § 1.)
Comparable provisions.

Iowa Code 1030, § 12006 (sim ilar). 
Mont. Rev. Codes, $ 10740 (identical, 

except ns reading in part: “* • • or
other unlawful acts or methods, or any

Cross-reference*.
Desecration o f flag. 103-26-84; su1>o- 

tago prevention, 103-54-6 ot seq.

A. I.. R. note*.
Validity of legislation directed aguinst 

political, social, or industrial propa
ganda deemed to he o f a dangerous 
tendency, 73 A. L, R. 1404.

10.3-54-2. Sabotage DeAned.
Sabotage is hereby defined to be the malicious felonious, intentional 

or unlawful damage or injury to, or destruction of, real or personal 
property, in any form whatsoever, of any employer or owner by his 
employees, or by any employer, or by any person at the instance of 
any employer, or at the instance, request or instigation of employees, 
or any other person. (L. 19, p. 347, § 2.)
Comparable provision*.

Mont. Rev. Codes, § 10741 (.substan
tially identical).

103-54-3. Penally.
Any person who by word of mouth or writing, advocates, suggests or 

teaches the duty, necessity, propriety or expediency of crime, criminal 
syndicalism or sabotage, or who advocates, suggests or teaches the 
duty, necessity, propriety or expediency of doing any act of violence, the 
destruction of or damage to any property, the bodily injury to any 
person, or the commission of any crime or unlawful net, as a means
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of accomplishing or effecting any industrial or political ends, change 
or revolution, or who prints, publishes, edits or issues, or knowingly 
circulates, sells or distributes, or publicly displays, any books, pamph
lets, paper, handbill, poster, document, or written or printed matter 
in any form whatsoever, containing, advocating, advising, suggesting or 
teaching crime, criminal syndicalism, sabotage, the doing of any act 
of violence, the destruction of or damage to any property, the injury 
to any person, or the commission of nny crime or unlawful act. as a 
means of accomplishing, effecting or bringing nbout any industrial or 
political ends or change, or as a means of accomplishing, effecting or 
bringing about any industrial or political revolution, or who openly or 
at all attempts to justify by word of mouth or writing the commission 
or the attempt to commit sabutnge. any act of violence, the destruction 
of or damage to any property, the injury of any person or the commis
sion of any crime or unlawful act, with the intent to exemplify, spread 
or teach or suggest criminal syndicalism, or organizes, or helps to 
organize, or becomes a member of, or voluntarily assembles with, any 
society or assemblage of persons formed to teach or advocate, or which 
teaches, advocates or suggests the doctrine of criminal syndicalism or 
sabotage, or the necessity, propriety or expediency of doing any act 
of violence or the commission of any crime or unlawful act ns a means 
of accomplishing or effecting any industrial or political ends, change 
or revolution, is guilty of a felony, and shall be punished by a fine 
of not less than $200 nor more than $1,000 or by imprisonment in 
the state prison for a term of not less than one year nor more than 
five years, or by both such fine and imprisonment. (L. 19, p. 347, § 3.)
Comparable provisions. A. I,. I(. notes.

Mont. Rev. Codes, § 10742 (imprison- Validity of legislation directed against 
ment, one to five years, or fine of $200 political, social, or industrial props, 
to 91000, or both such fine and imprison- gnnda deemed to be o f a  dangerous 
m ent). tendency, 72 A. L. K. 1494.

103-34-4. Assembly for Advocating Doctrine— Penalty.
The assembly or consorting of two or more persons for the purpose 

of advocating, teaching or suggesting the doctrine of criminal syndical
ism, or to advocate, teach, suggest or encourage sabotage, or the duty, 
necessity, propriety or expediency of doing any act of violence, the de
struction of or damage to any property, the bodily injury to any per
son, or the commission of any crime or unlawful nei as n means of ac
complishing or effecting any industrial or political ends, change or 
revolution, is hereby declared unlawful, and every person voluntarily 
participating therein, or by his presence aiding and instigating the 
same, is guilty of a felony, and shall be punished by imprisonment in 
the state prison for not less than one year nor more than five years, or 
by a fine of not less than $200, nor more than $1,000, or by both such 
imprisonment and fine. (L. 19, p. 347, § 4.)
Comparable provisions. A. I,. It. notes.

Mont. Rev. Codes, § 1074.1 (imprison- Validity of legislation directed against 
ment. one to five years, or fine o f $200 political, social, or industrial propo- 
to $1000, or both such imprisonment and gnnda deemed to Ik- o f a  dangerous 
fine). tendency. 71 A. L. It. 1494.
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103-54-5. Id. Liability of Owner of Premises Permitting.
The owner, leasee, agent, superintendent or person in charge or oc

cupation of any place, building, room or structure, who knowingly per
mits therein any assembly or consort of persons prohibited by the 
provisions of section 103-54-4, or who after notification that the place 
or premises, or any part thereof, is so used, permits such use to be 
continued, is guilty of a misdemeanor and punishable by imprisonment 
in the county ja il for not less than sixty days, nor more than one year, 
or by a fine of not less than $100, nor more than $500, or by both such 
imprisonment and fine. (L. 19, p. 347, § 5.)

Comparable proviNinnx.
lowu 0>,ie 1909, §12909 (sim ilar; im

•isonmenl for not mure than one year,
than $50(1. or both).

Mntll. Rev. Coilc: 
illy iile.itieul).

«. § 10741 (subHlaii.

A. I.. K. notes.
Validity of leRiahition directed against 

political, social, or industrial propa
ganda deemed to be o f a < lunge rous tend
ency. 7:1 A. I.. R. 1494.

S a b o t a g e  P r e v e n t io n  A c t

AN ACT declaring a public policy: providing for the protection of 
property by making criminal certain unlawful entries on, injuries 
to and interferences with property, conspiracy to damage property, 
evidence, posting of signs, authorizing the closing of streets, and 
providing penalties.

Be it enacted hi/ the Leyixhtt ore of the State of Utah:

103-54-6. Purpose of Act— Declaration of Public Policy.
As a guide to the interpretation and application of this act, the 

public policy of this state is declared to be as follows: The present 
national emergency proclaimed by the president necessitating the united 
cooperation of all of the people of this state and nation to produce, 
manufacture, assemble, transport and store articles necessary for the 
defense of this state and nation with the greatest speed possible, and 
realizing that aggression to other peace loving nations by their enemies 
was made possible by enemies within their nation acting in cooperation 
with the armed forces of the enemy from without, resulted in their 
destruction, the legislature, therefore, declares that in its considered 
judgment the public good, and the general welfare of the citizens of 
this state require the enactment of this measure, under the police power 
of the state, to provide additional safeguards for the national defense 
program in the production, manufacture, assembling, transporting and 
storing of articles of defense.

The legislature further declares that in enacting this measure cur
tailing certain civil liberties of the citizens it expressly states that 
it is not their intent to repeal or modify any state act or the intent and 
purpose of any national act designated or enacted for the purpose of 
adjusting industrial disputes between employer and employees.

(Sec. 1.)
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Comparable provisions. tape Prevention A ct," in view of exist-
Col. (Jen. Laws, Act 8427. § 1<> (do- ing emergency os to providing ndcquute 

during urgency of this statute, “Subo- urmies and facilities o f defense).

103-54-7. Definitions.
As used in this act: “Highway" includes any private or public street, 

way or other place used for travel to or from property.
"Highway commissioners" means any individual, board or other body 

having authority under then existing law to discontinue the use of the 
highway which it is desired to restrict or close to public use and travel.

“Public utility” includes any pipe line, gas, electric, heat, water, oil, 
sewer, telephone, telegraph, radio, railway, railroad, airplane, trans
portation communication or other system by whomsoever owned or 
operated for public use. (Sec. 2.)
Comparable provisions.

Cal. Ccn. Laws. Act 8427. § 1 (sub
stantially identical).

103-54-8. Hindering. Delaying or Interfering with Preparation for 
Defense or War— Penally.

Whoever intentionally destroys, impairs, injures, interferes or tam
pers with real or personal property with reasonable grounds to believe 
that such net will hinder, delay or interfere with the preparation of 
the United States or of any of the states for defense or for war, or 
with the prosecution of war by the United States, shall be punished 
by imprisonment for not more than ten years, or by a fine of not 
more than ten thousand dollars, or both; provided, if  such person so 
acts with the intent to hinder, delay or interfere with the preparation 
of the United States or of any of the states for defense or for war, or 
with the prosecution of war by the United States, the minimum pun
ishment shall be imprisonment for not less than one year. (Sec. 3.)
Comparable provision*.

Cal. Gen. Laws. Act 8427. § 2 (sub
stantially identical).

103-54-9. Causing Defects in Articles to Be Used in Preparation for 
Defense or War— Penally.

Whoever intentionally makes or causes to be made or omits to note 
on inspection any defect in any article or thing with reasonable grounds 
to believe that such article or thing is intended to be used in connection 
with the preparation of the United States or any of the states for 
defense or for war, or for the prosecution of war by the United States, 
or that such article or thing is one of a number of similar articles 
or things, some of which are intended so to be used, shall be punished 
by imprisonment for not more than ten years, or a fine of not more 
than ten thousand dollars, or both; provided, if such person so acts or 
so fails to act with the intent to hinder, delay or interfere with the 
preparation of the United States or of any of the states for defense 
or for war, or with the prosecution of war by the United States, the 
minimum punishment shall be imprisonment for not less than one year.

(Sec. 4.)
Comparable provisions.

Cal. Gen. U w t. Act 8427, § 3 (sub
stantially identical).
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103-54-10. Attempts to Commit Crimes Defined in Act— Penalty.
Whoever attempts to commit any of the crimes defined by this act 

shall be liable to one-half the punishment prescribed for the com
pleted crime. In addition to the acts which constitute an attempt to 
commit a crime under the law of this state, the solicitation or incite
ment of another to commit any of the crimes defined by this act not 
allowed by the commission of the crime, the collection or assemblage 
of any materials with the intent that the same are to be used then or at 
a later time in the commission of such crime, or the entry, with or 
without permission, of a building, enclosure or other premises of 
another with the intent to commit any such crime therein or thereon 
shall constitute an attempt to commit such crime. (Sec. 5.)
Comparable proviaiona.

Cal. Gen. latwa. Act 8427, § 4 (suli- 
Hlanliully identical).

103-54-11. Conspiring to Commit Crimes Defined in Act.
If two or more persons conspire to commit any crime defined by this 

act, each of such persons is guilty of conspiracy and subject to the 
same punishment as if he had committed the crime which he conspired 
to commit, whether or not any act be done in furtherance of the con
spiracy. It shall not constitute any defense or ground of suspension of 
judgment, sentence or punishment on behalf of any person prose
cuted under this section, that any of his fellow conspirators has been 
acquitted, has not been arrested or convicted, or is amenable to justice 
or has been pardoned or otherwise discharged before or after conviction.

(Sec. 6.)
('nmpartble provisions. worded in purt: " *  * * ia not amo-

Cal. Gen. Laws, Act 8427, § 5  (nul>- tmldc to justice or haa been pardoned 
stuntinlly identical, except ua bcinfr ‘  * ’ ’’ ).

103—51—12. Witnesses Required to Testify and Produce Evidence— 
Facts to Be Kept Secret Until Complaint Filed.

No person shall be excused from attending and testifying, or produc
ing any books, papers, or other documents before any court, magis
trate, referee or grand jury upon any investigation, proceeding or trial, 
for or relating to or concerned with a violation of any section of this 
act or attempt to commit such violation, upon the ground or for the 
reason that the testimony or evidence, documentary or otherwise, re
quired of him by the state may tend to convict him of a crime or subject 
him to penalty or forfeiture; but no person shall be prosecuted or sub
jected to any penalty or forfeiture for or on account of any transaction, 
matter or thing concerning which he may so testify or produce evidence, 
documentary or otherwise, and no testimony so given or produced shall 
be received against him, upon any criminal investigation, proceed
ing or trial, except upon a prosecution for perjury or contempt of court 
based upon the giving or producing of such testimony. No person 
shall make public any evidence of fact or the name of the person ac
cused of violating the provisions of Sections 3, 4, 5 and 6 of this act 
prior to the filing of a formal complaint by the prosecuting attorney 
or committing magistrate charged with the performance of that duty

(Sec. 7.)
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('»m pirab)« provisions.
Cal. Gen. Laws, A ct 8427, § 6 (sub

stantially identical, except th at conclud
ing sentence herein is omitted).

103-54-13. Posting of Signs “No Entry Without Permission’'— Enter
ing Posted Premises Without Permission— Penalty.

Any individual, partnership, association, corporation, municipal cor
poration or state or any political subdivision thereof engaged in, or 
preparing to engage in, the manufacture, transportation or storage of 
any product to be used in the preparation of the United States or of any 
of the states for defense or for war or in the prosecution of war by the 
United States, or the manufacture, transportation, distribution or stor
age of gas, oil, coal, electricity or water, or any of said natural or 
artificial persons operating any public utility, whose property, except 
where it fronts on water or where there are entrances for railway cars, 
vehicles, persons or things, is surrounded by a fence or wull, or a fence 
or wall and buildings, may post around his or its property at each 
gate, entrance, dock or railway entrance and every one hundred feet of 
water front a sign reading “No Entry Without Permission.” Such 
sign shall also designate a point of entrance or place where application 
may be made for permission to enter, and permission shall not be 
denied to any loyal citizen who has a valid right to enter. Whoever 
without permission of such owner shall willfully enter upon premises 
so posted shall be punished by imprisonment for not more than ten 
days, or a fine of not more than fifty dollars, or both. (Sec. 8.)
Comparable provisions. therefrom is the sentence herein begin-

Cel, Gen. Laws, Act 8427, § 7  (sub- ning: “Such sign shall also designate”), 
stantially identical, although omitted

103-54-14. Id. Arrest Without Warrant for Violation.
Any peace officer or any person employed as watchman, guard, or in a 

supervisory capacity on premises posted as provided in Section 8 muy 
stop any person found on any premises to which entry without per
mission is forbidden by Section 8 and may detain him for the purpose 
of demanding, and may demand, of him his name, address and business 
in such place. I f  said peace officer or employee has reason to believe 
from the answers of the person so interrogated that such person has 
no right to be in such place, said peace officer shall forthwith release 
such person or he may arrest such person without a warrant on the 
charge of violating the provisions of Section 8 ; and said employee shall 
forthwith release such person or turn him over to a peace officer, or 
may arrest him without a warrant on the charge of violating the pro
visions of Section 8. (Sec. 9.)

Comparable provisions.
Cal. Gen. Ijjw s . Act 8427. § 8 (sub

stantially the sunie).

103-54-15. Closing or Restricting Use of Highways— Petition Filed 
with Highway Commission— Hearing— Notice— Permits.

Any individual, partnership, association, corporation, municipal cor
poration or state or any political subdivision thereof engaged in or pre
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paring to engage in the manufacture, transportation or storage of any 
product to be used in the preparation of the United States or any of 
the states for defense or for war or in the prosecution of war by the 
United States, or in the manufacture, transportation, distribution or 
storage of gas, oil, coal, electricity or water, or any of said natural or 
artificial persons operating any public utility who has property so 
used which he or it believes will be endangered if public use and travel 
is not restricted or prohibited on one or more highways or parts thereof 
upon which such property abuts, may petition the highway commission
ers of any city, town or county to close one or more of such highways 
or parts thereof to public use and travel or to restrict by order the use 
and travel upon one or more of said highways or parts thereof.

Upon receipt of such petition, the highway commissioners shall set 
a day for hearing and give notice thereof by publication in a news
paper having general circulation in the city, town or county in which 
said property is located, such notice to be at least seven days prior to 
the date set for hearing. I f  after hearing the highway commissioners 
determine that the public safety and the safety of the property of the 
petitioner so require, they shall by suitable order close to public U9e and 
travel or reasonably restrict the use of and travel upon one or more of 
said highways or parts thereof; provided, the highway commissioners 
may issue written permits to travel over the highway so closed or re
stricted to responsible and reputable persons for such term, under such 
conditions and in such form as said commissioners may prescribe. Ap
propriate notices in letters at least three inches high shall be posted 
conspicuously at each end of any highway so closed or restricted by 
such order. The highway commissioners may at any time revoke or 
modify any order so made. (Sec. 10.)
Comparable provisions.

Cal. Gen. Laws, Act B427, § 9  (sim ilar).

103-54-16. Id. Violation— Penally.
Whoever violates any order made under Section 10 shall be punished 

by imprisonment for not more than ten days, or a fine of not more 
than fifty dollars, or both. (Sec. 11.)
Comparable provisions.

Cm), Gen. Law s, Act. 6427, § 10 (sub
stantially identical).

103—>1-17. Act Shall Not Interfere with Right* of Employee* to Bar
gain Collectively.

Nothing in this act shall be construed to impair, curtail or destroy the 
rights of employees and their representatives to self-organization, to 
form. join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activi
ties. for the purpose of collective bargaining or other mutual aid or 
protection as provided by state or federal laws. (Sec. 12.)
Comparable provisions.

Cal. Gen. Laws, Act 8427, § 11 (identi
cal. except that concluding words herein, 
" hs provided 1>y state or federal law s” 
hit omitted; the section concludes as 
follows: * * or other mutual aid

or protection. Nor shall anything in 
th is act be construed to impair, curtail 
or destroy the rights o f employees, 
former employees, and their representa
tives to strike” ).
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10.1-51-18. Partial Invalidity of Act—Saving Clause.
I f any provision of this act or the application thereof to any person 

ur circumstances is held invalid, such invalidity shall not afTect other 
provisions or applications of the act which can be given effect without 
the invalid provision or application, and to this end the provisions of 
this act are declared to be severable. (Sec. 13.)
Comparable provisions.

Cal. (Jen. Laws, A -t 8427. § 12 (identi
c a l).

103-34-19. Title of Act.
This act may be cited as “The Sabotage Prevention Act." (Sec. 14.)

Comparable provisions.
Cal. (Jen. Ijiw s , Act 8427. 5 13 (identi

c a l).

103-54-20. Laws Inconsistent with Act Suspended.
All laws and parts of laws inconsistent with this act are hereby sus

pended in their application to any proceedings under this act. If con
duct prohibited by this act is also made unlawful by another or other 
laws, the offender may be convicted for the violation of this act or of 
such other law or laws. (Sec. 16.)

103-54-21. When Act Effective.
This act shall take effect upon approval and it and all orders made 

under it shall be in force until May 16, 1943, and thereafter whenever 
the United States is at w ar; provided, any violation of this act, com
mitted while the act is in force, may be prosecuted and punished there
after, whether or not this act is in force at the time of such prosecution 
and punishment.

Approved June 18, 1941. (Sec. 16.)

CHAPTER 55

TRADE AND COMMERCE

HCi-55-1. Fraudulent Practices to At- 103-55-4 . Id. Penalty.
feet Market Price. 103-65-5. Id. Trafficking in Milk.

10:1-56-2. U n fair Competition and Un- Cream and B utler Fat.
lawful Discrimination.

103-56—1. Id. By Corporations —
Attorney-General to Pros-

103-55-1. Fraudulent Practices to Affect Market Price.
Every person who willfully makes or publishes any false statement, 

spreads any false rumor, or employs any other false or fraudulent 
means or device, with intent to affect the market price of any kind of 
property, is guilty of a misdemeanor. (C. L. 17, §8412.)
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1113-55-2. Unfair Competition and Unlawful Discrimination.
Kvery person, engaged in the production, manufacture or distribution 

of any commodity in general use, who intentionally for the purpose of 
destroying the competition of any regular, established dealer in such 
commodity, or to prevent the competition of any person who in good 
faith intends and attempts to become such dealer, discriminates between 
different sections, communities or cities of this state by selling 9uch 
commodity at a lower rate in one section, community or city, or any 
portion thereof, than such person charges for such commodity in 
another section, community or city, after equalizing the distance from 
the point of production, manufacture or distribution and freight rates 
therefrom, is guilty of unfair discrimination. (C. L. 17, §8333.)
Cri)»is-n>rerrtices. uml price lixinir, K iA -3; unfair trade

Prevention of unfair competition liy practices and relief therefrom, IGA-4; 
Irailo commission. UiA '2- 1J ; fu ir trade restraint o f trade, 7;t— 1.

103-55-3. Id. By Corporations— Allornev-deneral to Prosecute.
If complaint is made to the attorney-general that any corporation is 

guilty of unfair discrimination as defined by the preceding section, he 
shall investigate such compluint. and for that purpose he muy subpoena 
witnesses, administer oaths, take testimony, and require the produc
tion of books or other documents, and. if in his opinion sufficient 
grounds exist therefor, he may prosecute an action in the name of the 
state in the proper court to annul the charter or revoke the license of 
such corporation, as the case may be, and to permanently enjoin such 
corporation from doing business in this state, and, if in such action the 
court shall find that such corporation is guilty of unfair discrimination 
as defined by the preceding section, such court shall annul the charter 
or revoke the license of such corporation, and may permanently enjoin 
it from transacting business in this state. (C. L. 17. § 8334.)

103-55—1. Id. Penalty.
Any person, firm or corporation violating any of the foregoing pro

visions of this chapter shall be fined not less than $100, nor more than 
$3000 for each offense. (C. L. 17, § 8335.)

103-55-5. Id. Trafficking in Milk, Cream and Butter Fat.
Any person doing business in this state and engaged in the business 

of buying milk, cream or butter fat for the purpose of sale or storage, 
who, for the purpose of creating a monopoly or destroying the business 
of a competitor, discriminates between different sections, communities, 
localities, cities or towns of this state by purchasing such commodity 
or commodities at a higher price or rate in one section, community, 
location, city or town than is paid for the same commodity by such per
son in another section, community, locality, city or town, after making 
due allowance for the difference, if any. in the grade or quality, and in 
the actual cost of transportation from the point of purchase to the point 
of manufacture, sale or storage is guilty of unfair discrimination, which 
is hereby prohibited and declared to be unlawful; and any person, firm,
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company, association or corporation, or any officer, agent, receiver or 
member of such firm, company, association or corporation, found guilty 
of unfair discrimination as herein defined shall be punished by a fine in 
any sum not more than $5000 or by imprisonment in the county jail not 
exceeding one year, or by both such fine and imprisonment.

(C. L. 17, §8336.)
Crons-reference*.

Dairy and food products, 3 -10; milk 
m arketing control, 3-10o.

CHAPTER 56

TRADE-MARKS. TRADE NAMES AND TRADE DEVICES

103-60-1. Forging and Counterfeiting, 103-56-4. Trade-M urk, Name and Do- 
103-56-2. Id. Sales o f  Goods There- vice Defined.

under. 103-50-5. Sales in Containers o f Sul>-
103-60-3. Id. Every Alteration or stitutrd Articles.

Imitation Constitutes.

103-56—1. Forging and Counterfeiting.
Every person who willfully forges or counterfeits, or procures to be 

forged or counterfeited, any trade-mark, trade name or trade device, 
usually affixed by any person, or by any association or union of work
ingmen, to his or its goods, which has been filed in the office of the 
secretary of state, with intent to pass off any goods to which such forged 
or counterfeited trade-mark, trade name or trade device is affixed, or 
intended to be affixed, as the goods of such person or such association 
or union of workingmen, is guilty of a misdemeanor.

(C. L. 17, § 8472.)
Comparable proviHionn. CruHH-rcferenreH.

Mont. Rev. Codes, § 11UM (sim ilar in Protection of trade marks ami names 
purport). I>y fa ir trade agreements, 16A -3: trade

marks nnd names generally. Title 05.

103-56-2. Id. Sales of Goods Thereunder.
Every person who sells or keeps for sale any goods upon or to which 

any counterfeited trade-mark, trade name or trade device has been 
affixed, after the same has been filed in the office of the secretary of 
state, intending to represent sucb goods as the genuine goods of 
another, knowing the same to be counterfeited, is guilty of a misde
meanor. (C. L. 17, § 8473.)

Comparable provisions. (.'niMH-refcrencea.
Mont. Rev. Codes. §1120(1 (aulwtun- (om tm -rcial feeding xtiilT*, 3 -8 ; ferli- 

tiully identical). litter*. 3-Ka.

103-56-3. Id. Every Alteration or Imitation Constitutes.
The words “ forged trade-mark,” "forged trade name,” “forged trade 

device,” and "counterfeited trndc-mark,” "counterfeited trade name,”
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“counterfeited trade device” or their equivalents, as used in this chap
ter, include every alteration or imitation of any trade-mark, trade name 
or trade device so resembling the original as to be likely to deceive.

(C. L. 17, § 8474.)

103-56—1. Trade-Mark, Name and Device Defined.
The word “trade-mark” or “trade name” or “trade device,” as used 

in this chapter, includes every description of word, letter, device, em
blem, stamp, imprint, brand, printed ticket, label or wrapper, usually 
affixed by any mechanic, manufacturer, druggist, merchant or trades
man, or by any association or union of workingmen, to denote any goods 
to be goods imported, manufactured, produced, compounded or sold by 
him or by such association or union of workingmen, other than any 
name, word or expression generally denoting any goods to be of some 
particular class or description. (C. L. 17, §8476.)

103-56-5. Sales in Containers of Substituted Articles.
Every person who has or uses any cask, bottle, vessel, case, cover, 

label or other thing bearing or having in any way connected with it the 
duly liled trade-mark, trade name, trade device or name of another, for 
the purpose of disposing, with intent to deceive or defraud, of any 
artiele other than that which such cask, bottle, vessel, case, cover, label 
or other thing originally contained or was connected with by the owner 
of such trade-mark or name is guilty of a misdemeanor,

(C. L. 17, §8476.)
Comparable provinmiw.

Mont. Rev. Codes, § 1120-1 (substan
tially the sumo).

CHAPTER 57

TRESPASS, ETC.*

103-67—1. In ju ry  lo Rufta, Bouts, etc.
UH -57-2. Taking Timber, E arth  or 

Stone; Putting Up Adver
tisem ents; Using Anoth
e r ’s Personal Property —  
W ithout Authority.'

10.1-57-5. In ju ry  to Crops.
101-57-4 . Removing or In jurin g 

Boundary Monuments.

101-57-6. In jury to or Destruction of 
Property.

I01-57-G. Removing Relics and In ju r 
ing Hieroglyphics.

101-57-7. In jurin g Monuments, Works 
of A rt, O rnam ental Trees 
and Plants.

101-57-8. In jurin g Collections in Mu
seums, etc.

‘ History of act. This chapter form erly appeared under the head "M alicious Mis- 
chief.” It. S. 1M9H. Title 75, Ch. 61, p. 012; Comp. Luwh 1907, Title 90, Ch. 61, p. 1110.

103-57-1. Injury to Rafts, Boats, etc.
Every person who willfully and maliciously burns, injures or destroys 

any pile or raft of wood, plank, boards or other lumber, or any part 
thereof, or cut9 loose or sets adrift any such raft or any part thereof, 
or cuts, breaks, injures, sinks or sets adrift any vessel, boat or skiff, the
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property of another, is punishable by a fine in any sum less than $300 
or bv imprisonment in the county ja il not exceeding six months.

(C. L. 17, §8395.)
Comparable provisions. Mont. Rev. Codes. § 1 1 4HK (subslnn-

] « wh Cndc ltd!), § C10!K{ (sim ilar; fine. tially identical, except us reading in 
not exceeding $500. and imprisonment part; " *  • * line not exceeding live
for not more tliun one year; forfeit, to hundred dollars * • * " ) .
person injured, o f double the amount of 
damages sustained).

103-57-2. Taking Timber, Earth or Stone; Putting Up Advertise
ments; Using Another's Personal Property— Without 
Authority.

Every person who willfully and maliciously commits any trespass 
by either:

(1) Cutting down, destroying or injuring any kind of wood or tim
ber standing or growing upon land of another; or,

(2) Carrying away any kind of wood or timber that has been cut 
down and is lying on such lands; or,

(3) Maliciously injuring or severing from the freehold of another 
anything attached thereto, or the product thereof: or,

(4) Digging, taking or carrying away from any lot situated within 
the limits of any incorporated city, without the license of the owner or 
legal occupant thereof, any earth, soil or stone; or,

(5) Digging, taking or carrying away from any land in any city, 
laid down on the map or plan of such city, or otherwise recognized or es
tablished as a street, alley, avenue or park, without the license of the 
proper authorities, any earth, soil or stone; or,

(6) Putting up, affixing, fastening, printing or painting upon any 
property belonging to the state, or to any city, town or county, or 
dedicated to the public, or upon any property of any person, without 
license from the owner, any notice, advertisement or designation of, or 
any name for, any commodity, whether for sale or otherwise, or any 
picture, sign or device, intended to call attention thereto; or,

(7 ) Using any animal or other personal property, except vehicles, 
without the consent of the owner thereof, or of a person having charge 
of such property;— is guilty of a misdemeanor. (L. 19, p. 352, § 8390.)
Comparable provisions. Crosa-referencei*.

Idaho Code, § 17-4:10(1 (similar to  Larceny o f things severed from  realty, 
subds. (1) to (5) herein); Mont. Rev. 103—:<<>—11; wrongful taking o f ore from 
Codes, §11481 (similur to sutids. ( I )  to mine, damages, 5 5 -1 1 2 .
(fl) herein).

103-57-3. Injury to Crops.
Every person who maliciously injures or destroys any standing crops, 

grain, cultivated fruits or vegetables, the property of another, in any 
case for which a punishment is not otherwise prescribed by this code, is 
guilty of a misdemeanor. ( ( ’. L. 17. § 8391.)
Comparable provision)*.

Idaho Code. § 17—430H (identical);
Mont. Rev. Codes. § 11483 (substantially 
identical).
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103-57-1. Removing or Injuring Boundary Monuments.
Every person who either:
(1) Maliciously removes any monument erected for the purpose of 

designating any point in the boundary of any lot or tract of land; or.
(2) Maliciously defaces or alters the marks upon any such monu

ment; or.
(3) Maliciously cuts down or removes any tree upon which any such

marks have been made for such purpose, with intent to destroy such 
marks;— is guilty of n misdemeanor. (C. L. 17, § 8392.)
Comparable provisions. CruMS-references.

Mont. Rev. Codes, $11484 (sim ilar). L'nilcd S tates monuments, etc., 103- 
20-7:1; injuring or destroying mining

103-57—>. Injury to or Destruction of Property.
Every person who maliciously injures or destroys any real or per

sonal property not his own. in cases other than such as are specified in 
this code, is guilty of a misdemeanor. (C. L. 17, § 8385.)
History.

Tills section is pruoticully identical 
with It. S . 1808. $ 4426; Comp. Ijiw s  
] 1'07. $ 4425.

Crnxs-references.
Tampering with a ircraft, 4  0 -50; with 

airports or equipment. 4 -0 -51 .

1. Common-las rule.
The wanton and malicious injury or 

destruction of property belonging to an- 
other was an indictable offense a t  com
mon law. People V. Olsen, 0 U. 284, 2H«. 
22 P. K,:i.

2. Malice.
Malice against the owner o f the prop

erty is an essential ingredient of the 
crime o f malicious mischief, and must 
be alleged and proved to sustain a con
viction. _ People v. Olsen, G U. 2H4. 28G.

It is not necessary, in order to prove 
malice under this section, to show that 
defendant ever auid or did anything in- 
dieating malice against the owner. Mal
ice may be inferred, if  the injury is un
lawful, from the instrument used, or 
the wuntonness, cruelty, or recklessness 
of the deed, or from  any attendant c ir
cumstances which would justify  the in
ference of malice where malice is un 
essentiul constituent. People v. Olsen, 
« U. 284, 28G, 22 P. 1G3.

3. Larceny.
Mere fact th at property is destroyed 

maliciously and with intent to  deprive 
owner permanently of its use does not 
constitute larceny, though defendant 
might he prosecuted under th is section. 
S late v. Allen. S« U. 37, 180 P. 84.

103-57-6. Removing Relics and Injuring Hieroglyphics.
Any person who takes from, removes or carries off from any public 

land, or any land not his own, without permission of the owner thereof, 
any relics, consisting of baskets, jars, cups, urns, utensils, bones, bodies, 
mummies or any other relics known as cliff dwellers' relics, or the relics 
of any ancient race of people, or who destroys or effaces any hiero
glyphics, is guilty of a misdemeanor. (C. L. 17, § 8505.)

103-57-7. Injuring Monuments, Works of Art, Ornamental Trees and 
Plants.

Every person, not the owner thereof, who willfully injures, disfigures 
or destroys any monument or work of art, or useful or ornamental 
improvement, within the limits of any town or city, or any shade tree
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or ornamental plant growing therein, whether situated upon private 
ground or on any street, sidewalk or public park or place, is guilty of a 
misdemeanor. (C. L. 17, §8106.)

C roM-refrrene«H.
Injuring or destroying United States 

find other monuments, 55 -1 -11 , 103- 
20-73.

103-57-8. Injuring Collections in Museums, etc.
Every person who maliciously cuts, tears, defaces, breaks or injures 

any book, map, chart, picture, engraving, statue, coin, model, apparatus 
or other work of literature, art or mechanics, or object of curiosity, de
posited in any public library, gallery, museum, collection, fair or ex
hibition, is guilty of a misdemeanor. (C. L. 17, § 8407.)

CHAPTER 58

VAGRANCY

103-58-1. Defined.
(1) Every person (except an Indian) without visible means of sup

port, who has the physical ability to work, and who does not seek 
employment, nor labor when employment is offered him; and,

(2) Every healthy beggar who solicits alms as a business; and,
(3) Every person who roams about from place to place without any 

lawful business; and,
(4) Every person known to be a pickpocket, thief, burglar, or confi

dence operator, either by his own confession or by his having been 
convicted of either of such offenses, and having no visible or lawful 
means of support, when found loitering around any railroad depot, 
banking institution, broker’s office, place of amusement, auction room, 
store, shop, or crowded thoroughfare, car or omnibus, or at any public 
gathering or assembly; and,

(5) Every idle or lewd or dissolute person, nr associate of known 
thieves; and,

(6) Every person who wanders about the streets nt late or unusual 
hours of the night, without any visible or lawful business; and,

(7) Every person who lodges in any barn, shed, shop, outhouse, ves
sel, or place other than such as is kept for lodging purposes, without 
the permission of the owner or person entitled to the possession thereof; 
and,

(8) Every person who lives in and about houses of ill fame; and,
(9 ) Every person who acts as a runner or capper for attorneys in 

and about police courts or city prisons; and,
(10) Every common prostitute, and every woman who from the door

ways on the streets or any other place solicits men for immoral pur
poses; and,

(11) Every common drunkard; and,
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(12) Every drug Hcluict;— is a vagrant, and is punishable by im
prisonment in the county jail not exceeding six months and may be 
sentenced to hard labor in the discretion of the court.

Comparable provisions.
Oil. 1‘eniil l lode, § 1)47 (substantially

the si ept iIIS foil.
pt a Ciilifor niu In

■>. "Ev cry beggar * 10 is
briefly worded: ••10. Every common
tilute" ; drug addicts nrv  not
tinned ; fine of xceeding $500 rt  im-

(L. 21, p. 395, §8446.)
prisonment not exceeding six months, or 
lioth such fine and im prisonment).

Iowa Code 1939, § 13371 (defining 
vugrants),

Mont. Rev. Codes, §11621 (includes 
provisions similar to  subds. (1 ), (2 ), 
(3 ) nnd (10) herein).

CHAPTER 59

WATERS

103-59-1. In terfering with Control o f 103-59-3 . Obstructing Gates by Logs.
W ater Commissioner. 103-59-4. In juring Dams, Flumes,

1O3-60-2. Tukjng Out of Turn or Ex- Reservoirs, etc.
cess Amount —  Injuring 
Meuns o f Diversion and
Conveyance.

103-59-1. Interfering with Control of Water Commissioner.
Every person who in any way interferes with or alters the flow of 

water in any stream, ditch or lateral while under the control or manage
ment of anv water commissioner, is guilty of a misdemeanor.

(C. L. 17, § 8514.)
( ross-rcfcrcnces.

Administration and distribution of 
waters. 1O0 6; interfering with water 
devices. 100-1-15.

103—'>9-2. Taking Out of Turn or Excess Amount— Injuring Means of 
Diversion and Conveyance.

Every person who, in violation of any right of any other person, will
fully turns or uses the water, or any part thereof, of any canal, ditch, 
pipe line or reservoir, except at a time when the use of such water has 
been duly distributed to such person, or willfully uses any greater quan
tity of such water than has been duly distributed to him, or in any way 
changes the flow of water when lawfully distributed for irrigation or 
other useful purposes, except when duly authorized to make such 
change, or willfully and maliciously breaks or injures any dam, canal, 
pipe line, Watergate, ditch or other means of diverting or conveying 
water for irrigation or other useful purposes, is guilty of a misde
meanor. (C. L . 17, § 8410.)
CrosN-roforenccs.

Ijirceny of wulcr, 103-30— Id.

103-59-3. Obstructing Gates by Logs.
Every person who rafts or floats logs, timber or wood down any river 

or stream and allows such logs, timber or wood to accumulate at or
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obstruct the Watergate* owned by any person or irrigation company 
taking or diverting the water of such river or stream for irrigation or 
manufacturing purposes, is guiltv of a misdemeanor.

(C. L. 17, §8411.)

103-59—1. Injuring Dams. Flumes, Reservoirs, etc.
Every person who willfully and maliciously cuts, breaks, injures or 

destroys any bridge, dam, canal, flume, nqueduct, levee, emburkment, 
reservoir or other structure erected to create hydraulic power, or to 
drain or reclaim any swamp and overflowed or marsh land, or to con
duct water for mining, munufucturing, reclamation or agricultural 
purposes, or for the supply of the inhabitants of any city or town: or 
willfully or maliciously makes or causes to be made any aperture in uny 
such dam, canal, flume, aqueduct, reservoir, embankment, levee or struc
ture with intent to injure or destroy the same; or draws up, cuts or 
injures any piles fixed in the ground and used for securing any lake or 
river bank or walls, or any dock, quay, jetty or lock, is punishnble by 
fine not exceeding $500 or by imprisonment in the state prison not 
exceeding two years, or by both such fine and imprisonment.

(C. L. 17. § 8304.)
CrottH-refermrrH.

Interfering with w ater faucet, etc..
103-4(5 4. 103-4(5-5; interference with or 
Inrceny of wnter, 103-30-1(5.

CHAPTER 60

WRITINGS

103-60-1. Mutilation and Destruction. 1(13-00-3. Sending Threatening I.otter. 
103-60-2. Rending and Publishing 

Contents o f Letter.

103-60-1. Mutilation and Destruction.
Every person who maliciously mutilates, tears, defaces, obliterates or 

destroys any written instrument, the property of another, the false 
making of which would be forgery, is punishable by imprisonment in 
the state prison for not less than one vear nor more than two years.

(C. L. 17, § 8400.)
Comparable provisions. (substantially identical, except us m id-

Cal. Penn I Code. 8 61“. Idaho Code, ing in purt: “ * * * nor more than
8 17-4316, Mont. Rev. Codes, § 114!I2 live years” ).

103-60-2. Reading and Puhliahing Contents of Letter.
Every person who willfully und corruptly opens or reads, or causes 

to be read, any sealed letter not addressed to himself, without being 
authorized so to do either by the writer of such letter or by the person 
to whom it is addressed, and every person who, without the like «u-
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thority, publishes any of the contents of such letter, knowing the same 
to have been unlawfully opened, is guilty of a misdemeanor.

(C. L. 17, § 8401.)
Comparable provisions. Cross-references.

Cul. Penal Code, § C18, Iduho Code, Opening messages, 1U1-46-H, 101-
$17-4317, Mont. Rev. Codes, § 1141)3 40-11.
(substantially identical).

103-60-3. Sending Threatening Letter.
Every person who knowingly and willfully sends or delivers to 

another any letter or writing, whether subscribed or not, threatening to
accuse him or another of a crime, 
failings or infirmities, is guilty of i 
History.

This section is practically identical 
with Comp. Laws 1870, $ 2200; R. S. 
1898, $ 4442; Comp. Laws 1007, $ 4442. 
It wus derived from and is practically 
identical with the Culifomia Penal pro
vision. Cal. Penal Code (1941) § 050.

Comparable provisions.
Cal. Pcnnl Code, $ 650 (identical).

Cross-references.
Extortion, 10:1-17; offense of sending 

letter deemed complete, when, 10,1-1-27.

or to expose or publish any of his 
misdemeanor. (C. L. 17, §8402.) 
1. Evidence.

Evidence th at defendant vcrbslly de
manded money from complaining witness, 
and that defendant's wife wrote threat
ening le tter to him, was insufficient to 
sustain conviction of husband. State v. 
Anderson. 63 U. 642, 227 P. 810.

Evidence th at married woman wrote 
le tter to  complaining witness that hus
band had le ft her, and demanding wit
ness to make settlem ent for certain 
tragedy or she would cause trouble and 
scandal, held insufficient to sustain 
conviction. S tate  v, Anderson, 61 U. 
542, 227 P. 810.
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